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ABSTRACT 
 

The purpose of this study was to analyze selected federal court cases that relate to 

students’ freedom of expression and speech to provide public school administrators with 

operational guidelines so that their policies and procedures on student expression and speech 

coincide with those of the Federal and State courts. 

The primary sources that were used in this research were decisions handed down by the 

state and federal courts that primarily dealt with students’ rights to free speech and free 

expression. Case analysis was the methodology used to analyze the court cases. Chapter 1 is the 

introduction to the study. The second chapter of the study contains a historical background of 

freedom of expression in the American public schools and a review of the literature in the 

research area. This chapter and the remainder of this work describes and recognizes the work of 

University of Alabama-Birmingham Professor, George Theodore, whose extensive research on 

this topic is a precursor to this study. Chapter 2 also provides a discussion of the various legal 

and non-legal post-Hazelwood commentaries arising from First Amendment cases in the public 

school setting. Part II of the second chapter examines some common claims of infringement 

arising from post-Hazelwood cases. Chapter 3 describes the methodology and procedures utilized 

in the performance of this study and provides an outline of the case research, commentaries and 

other electronic resources utilized in this study. Chapter 4 includes briefs and analyses of cases 

that have been adjudicated since Hazelwood and Theodore’s 1997 study. Chapter 4 also includes 

a discussion of the various standards that the courts are currently utilizing in the post-Hazelwood 

modern era. Chapter 5 presents a summary of the trends in judicial analysis and conclusions of 
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the findings of this study. Chapter 5 examines the differing trends demonstrated by the courts 

since George Theodore’s examination of this topic in 1997. The final section the study provides 

recommendations for further study and some guiding principles for school administrators with 

regard to their consideration of public school students’ free speech assertions. 
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CHAPTER 1 

INTRODUCTION TO THE STUDY 

 Throughout judicial history, the American courts have been called upon to strike a 

balance between the First Amendment rights of public school students and the expression of their 

personal viewpoints while on school premises or while participating in school-sponsored 

activities. This commentary will examine the development of the legal notion of freedom of 

expression in the American public school systems since the High Court’s ruling in the1988 

landmark case Hazelwood School District vs. Kuhlmeier. 

The foundation of this study is based on three landmark cases commonly referred to as 

the Hazelwood trilogy (Hudson, 2005): Tinker v. Des Moines Independent School District 

(1969), Bethel School District No. 403 v. Fraser (1986), and the frequently cited public school 

censorship case, Hazelwood. Myhra (1999) summarizes the effect of the Court’s ruling in the 

1988 historic case, the facts of which will be discussed later in this commentary. 

The [Hazelwood] Court dismissed the First Amendment challenge and upheld the 
school’s authority to control the content of the students’ newspaper. The Court ruled that 
with respect to school-sponsored speech, including school-sponsored publications, 
theatrical productions and other expressive activities that students, parents and members 
of the public might reasonably perceive to bear the imprimatur of the school, in other 
words, activities that fairly may be characterized as part of the school curriculum, school 
officials may regulate the style and content of the expression “so long as their actions are 
reasonably related to pedagogical concerns.” (p.374) 
 
In the late 1990s and the early 21st century, the courts have seen a trend of First 

Amendment cases that involve concepts that arise from current challenges and debates, which 

are different from those issues of previous decades, both in terms of content and tone (Myrha, 
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1999). This literary scholar further discusses current norms in her discourse about the renewed 

interest in manners and dress codes in today’s public schools: 

We live in a world, in which many, if not most, believe in the coexistence of shifting and 
contradictory value systems and realities among individuals. As we have moved from 
modernism to postmodernism, challenges to our moral traditions, social values and 
institutions have been frequent. (p. 339) 
 
This commentary will identify legal trends seen in post-Hazelwood cases and will discuss 

new issues and challenges facing the American courts in this era. Specifically, this study will 

examine cases that call into question student dress codes, the public school’s restriction of 

sexually-oriented speech, the attempted restriction of cyber speech, and other current concepts of 

censorship and the balance of school safety and students’ expressive rights. 

 The First Amendment to the United States Constitution stipulates, 

Congress shall make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of speech, or the freedom of the press; or 
of the right of the people to peaceably assemble, and to petition the government for 
redress of grievances. (United States Constitution, Amendment 1) 
 

In 1968, the Supreme Court established a four-part test to determine whether a governmental 

regulation is constitutionally permissible. First, the regulation must be within the government’s 

constitutional powers. Second, the regulation must further “an important or substantial 

governmental interest.” Thirdly, the governmental interest must be “content neutral,” meaning it 

should have a purpose other than the restriction of free speech. Finally, the restriction must be 

narrowly tailored to inhibit free expression only to the extent to further its legitimate goals 

(United States v. O’Brien, 1968). 

This introduction to the study will first present a discussion of the ever-evolving notion of 

freedom of expression in the public schools. The discussion will serve as an introduction to the 

statement of the problem, the significance of the problem and the purpose of the study. This 
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chapter will also include sections for research questions, definition of terms, limitations, and 

delimitations. The chapter will conclude with a brief organizational description of the remainder 

of the study. 

 

Statement of the Problem 

As with any constitutional principle, the notion of public school students’ freedom of 

expression in the school setting is ever-evolving. As illustrated by the Supreme Court’s rulings 

prior to 1989 on this subject, the American court system demonstrates trends in judicial analysis 

as society changes. Although the cases spanned nearly a 20-year period in judicial history, the 

“Hazlewood trilogy,” to which the three leading cases are often referred, have done much to 

establish some basic premises of any legal analysis of the First Amendment as it pertains to 

students in the public school setting (Dagley, 1998). This study addresses the need for an 

examination of the trends in judicial analysis on this important constitutional issue during the 

latter part of the 20th century and the beginning of the new millennium. 

As society evolves and the notion of “freedom of expression” becomes broader, there is a 

plethora of legal issues that relate to students’ constitutional rights that were not considered or 

addressed by the courts in and before 1988. This examination will consider these recent issues 

and will evaluate the broadening of the constitutional principle of freedom of expression since 

the Supreme Court’s visitation of this legal theory in Hazelwood. 

 

Purpose of the Study 

The purpose of this study was to analyze selected federal court cases that relate to 

students’ freedom of expression and speech to provide public school administrators with 
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operational guidelines so that their policies and procedures on student expression and speech 

coincide with those of the Federal and State courts. 

 

Significance of the Study 

The Civil Rights Act of 1871 in its Section 1983 provides that public school 

administrators can be sued for damages for knowingly violating a student’s clearly-established 

right to free speech and expression. School officials’ examination of the findings of this study 

will be useful in preventing potential lawsuits and other litigation related to public school 

students’ First Amendment Rights. Moreover, this study could be used to benefit both building-

level and district-level administrators in their professional development initiatives and local 

board members in evaluating their policies and procedures that relate to student behavior that 

deals with oral expression, student publications, and student dress. 

 

Methodology 

The study was a qualitative study utilizing the examination of case law. The primary 

sources that were used in this research were decisions handed down by the state and federal 

courts that primarily deal with students’ rights to free speech and free expression. Case analysis 

was the methodology used to provide information for analysis from the court cases. According to 

Statsky and Wernet (1984), a case analysis is “an analytical summary of what a particular 

opinion was all about. . . . To ‘brief a case’ or to ‘brief an opinion’ is to identify its essential 

elements” (p. 89). 
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Research Questions 

1. What issues have the Federal and State Courts identified in K-12 student free speech 

cases since Hazelwood? 

2. What have been the outcomes of K-12 free speech cases in the Federal and State courts 

since Hazelwood? 

3. What trends can be identified in the K-12 student free speech cases in Federal and 

State courts since Hazelwood? 

4. What principles for school administrators can be discerned from an analysis of the 

courts’ K-12 student free speech rulings since Hazelwood? 

 

Limitations of the Study 

When reviewing this study, readers should consider the following limitations: 

1. The author was a public school administrator and not an attorney. Thus, completing 

this document, the perspective is from the view of an educator and not a litigator. 

2. Chapter 2, Review of the Literature, does not contain a complete text of referenced 

court cases. Portions of the court opinion may be quoted as appropriate. 

3. The principles that govern school administrators in the regulation of students’ free 

speech synthesized by the analysis of the case law were limited to those generated from court 

cases reviewed in this study. 

 

Delimitations 

In achieving a concentrated focus of this study, readers should consider the following 

delimitations: 
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1. Legal analysis was limited to First Amendment considerations. 

2. The cases were limited to opinions from the U.S. Supreme Court, U.S. Court of 

Appeals, U.S. Federal District Courts, and State Appellate Courts. 

3. The cases represented litigation pertaining to government regulation of student free 

speech concerns tin public schools from 1989 to 2007, generated by a Nexis-Lexis computer 

research using the search words: First Amendment in Public Schools, K-12 Free Speech, and 

Freedom of Expression in Public Schools. 

4. This research does not include an analysis of student free speech for students outside of 

the public school setting or in post-secondary settings. 

 

Definitions 

Key terms used in this study are as follows: 

 Action--a civil or criminal judicial proceeding (Black, 2004, p. 31). 

Adjudicate--to rule upon judicially (Black, 2004, p .45). 

Analogy--identity or similarity of proportion, where there is no precedent in point. In 

cases on the same subject, lawyers have recourse to cases on different subject matter, but 

governed by the same general principle (Black, 1979, p. 77). 

 Analysis--a thorough examination of each case adjudicated by the United States Supreme 

Court. 

Appeal--to seek review (from a lower court’s decision) by a higher court (Black, 2004, p. 

107). 

Appellant--a party who appeals a lower court’s decision, seeking he reversal of tat 

decision (Black, 2004, p. 107). 
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 Appellate court--a court with jurisdiction to review decisions of lower courts or 

administrative agencies (Black, 2004, p. 379). 

 Appellee--a party against whom an appeal is taken and whose role is to respond to the 

appeal, seeking affirmance of the lower court’s decision (Black, 2004, p. 108). 

 Brief--a written statement setting out the legal contentions of a party in litigation (Black, 

2004, p. 204). 

 Case--a civil or criminal proceeding, action, suit, or controversy at law or in equity 

(Black, 2004, p. 228). 

 Case analysis--a procedure that is utilized to make predictions relating to the applicability 

of court opinions (Statsky & Wernet, 1984, p. 5). 

 Case law--the law to be found in the collection of reported cases that form all or part of 

the body of law within a given jurisdiction (Black, 2004, p. 29). 

 Certiorari-an extraordinary writ issued by an appellate court, at its discretion, directing a 

lower court to deliver the record in the case for review (Black, 2004, p. 241). 

 Circuit--a judicial division in which hearings occur at several locations (Black, 2004, p. 

259). 

 Civil law--the law of civil or private rights, as opposed to criminal or administrative law 

(Black, 2004, p. 263). 

Common law--the body of law imposed by the state, as opposed to moral law (Black, 

2004, p. 263). 

Concurring opinion--a separate written opinion explaining a vote cast by a judge in favor 

of the judgment reached, often on grounds differing from those expressed in the opinion or 

opinions explaining the judgments (Black, 2004, p. 309). 
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De minimus--a fact that is so insignificant that a court may overlook it in deciding an 

issue or case (Black, 2004, p. 465). 

Dissenting opinion--an opinion by one or more judges who disagree with the decision 

reached by the majority (Black, 2004, p. 1125). 

Enjoin-to legally prohibit or restrain by injunction (Black, 2004, p. 570). 

Fact--an actual or alleged event or circumstance, as distinguished from its legal effect, 

consequence, or interpretation (Black, 2004, p. 628). 

Federal courts--courts that have federal jurisdiction, including the U.S. Supreme Court, 

courts of appeals, district courts, bankruptcy courts, and tax courts (Black, 2004, p. 381). 

Free Exercise Clause--a religious guarantee that is provided by the United States 

Constitution that allows the right of religious belief and the right to practice an individual’s faith 

without government action (Schwartz, 1972, p. 279). 

Freedom of expression--the freedom of speech, press, assembly, or religion as guaranteed 

by the First Amendment (Black, 2004, p. 689). 

Freedom of speech--the right to express one’s thoughts and opinions without 

governmental restriction, as guaranteed by the First Amendment (Black 2004, p. 689). 

Holding--a court’s determination of a matter of law pivotal to its decision (Black, 2004, 

p. 749). 

Injunction--a court order commanding or preventing an action (Black, 2004, p. 800). 

Jurisdiction--a government’s general power to exercise authority over all persons and 

things within its territory (Black, 2004, p. 867). 
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Limited open forum--occurs when a public secondary school offers an opportunity for one 

or more non-curriculum related student groups to meet on school grounds during non-

instructional time (Equal Access Act, 1984). 

Opinion--a court’s written statement explaining its decision in a given case (Black, 2004, 

p. 1125). 

Petitioner--a party who presents a petition to a court or other official body (Black, 2004, 

p. 1183). 

Precedent--the making of law by a court in recognizing and applying new rules while 

administering justice (Black, 2004, p. 1214). 

Prior restraint--a governmental restriction on speech or publication before its actual 

expression (Black, 2004, p. 1232). 

Pure speech--words or conduct limited in form to what is necessary to convey the idea 

(Black, 2004, p. 1436). 

Religion--a system of faith and worship (Black, 2004, p. 1316). 

Remand--the act or an instance of sending something back for further action (Black, 

2004, p. 1319). 

Render--to transmit or deliver a judgment of the court in a case (Black, 1979, p. 1165). 

School officials--include school board members, public school administrators, and other 

faculty members which work in a public school environment. 

Statute--a law passed by a legislative body (Black, 2004, p. 1448). 

Symbolic speech--conduct that expresses opinions or thoughts (Black, 2004, p. 1436). 
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Organization of the Study 

 Chapter 1 was the introduction to the study, which included the following: (1) the 

introduction to the study, (2) statement of the problem, (3) purpose of the study, (4) significance 

of the study, (5) methodology, (6) research questions, (7) limitations, (8) delimitations, and (9) 

definitions. The second chapter of the study contains a historical background of freedom of 

expression in the American public schools and a review of the literature in the research area. 

This chapter and the remainder of this work will describe and recognize the work of University 

of Alabama at Birmingham Professor, George Theodore, whose extensive research on this topic 

is a precursor to this study. Chapter 2 will also provide a discussion of the various legal and non-

legal post-Hazelwood commentaries arising from First Amendment cases in the public school 

setting. Part II of the second chapter will examine some common claims of infringement arising 

from post-Hazelwood cases. Chapter 3 will describe the methodology and procedures utilized in 

the performance of this study. The third chapter will provide an outline of the case research, 

commentaries and other electronic resources utilized in this study. Chapter 4 will include briefs 

and analyses of cases that have been adjudicated since Hazelwood and since Theodore’s 1997 

study. This chapter will include a discussion of the various standards that the courts are currently 

utilizing in the post-Hazelwood era. Chapter 5 will consist of a summary of the trends in judicial 

analysis and conclusions of the findings of this study. Much of chapter 5 will examine the 

differing trends demonstrated by the courts since George Theodore’s examination of this topic in 

1997. The final section of this study will provide recommendations for further study, and it will 

provide some guiding principles for school administrators with regard to their consideration of 

public school students’ free speech assertions.
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CHAPTER 2 

REVIEW OF THE LITERATURE 

Historical Background of Freedom of Expression in Public Schools 

In 1943, the U.S. Supreme Court ruled on the issue of free speech in West Virginia State 

Board of Education v. Barnette (1943). In this case, the Board of Education had adopted a 

resolution ordering that the salute to the American flag become a regular part of the program of 

activities in the public schools and that all teachers and pupils shall be required to participate in 

the salute. The resolution went on to state that any student’s refusal to salute the flag would be 

regarded as an act of insubordination and would be dealt with by expulsion. Meanwhile, 

according to the resolution, the expelled child was considered “unlawfully absent” and his 

parents or guardians were liable to prosecution, and if convicted, were subject to a fine not 

exceeding $50 and a jail term not exceeding 30 days. The appellants in this case were Jehovah 

Witnesses who were forbidden by their religious beliefs from saluting any flag or any other type 

of image. The lower court upheld the action of a state in making it compulsory for children in the 

public schools to salute the flag and recite the pledge of allegiance--by extending the right arm, 

palm upward and then saying the Pledge of Allegiance (Minersville School District v. Gobitis, 

1940). The Barnette court overruled the Gobitis case and held that it was unconstitutional for the 

West Virginia high school to mandate that their public school students stand for the pledge of 

allegiance to the United States flag or be expelled. The court held that the actions of school 

authorities in compelling the flag salute evaded the purpose of the First Amendment.
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 The nation’s high court has rendered established precedent in three leading cases that 

explore the greater limits and controls of a student’s freedom of expression inside the public 

educational setting. In each of these cases, the Supreme Court has articulated governing 

doctrines that pertain to a school system’s regulation of student freedom of expression. The first 

of three cases came before the Supreme Court in 1969 during the Vietnam War era, in Tinker v. 

Des Moines Independent Community School District (1969). The Tinker proceedings rose out of 

a high school anti-war protest in which the Tinker children and other students came to school 

with black armbands tied just above their elbows, in symbolization of a protest against the 

hostilities and presence of United States troops in Vietnam. 

 The students wearing the armbands were sent home by the principal until they removed 

the armbands. The high court opined that a student may express his/her opinions, even on a 

controversial subject, if he/she does so without interfering with the disciplinary requirements in 

the operation of the school.  

Some 17 years following the ruling in Tinker, the Supreme Court revisited the notion of a 

public school student’s constitutional right to free expression in Bethel School District No. 403 et 

al v. Fraser (1986). There, the high court upheld a students’ suspension for the student’s use of 

explicit sexual language, during a school assembly. The school officials considered his speech to 

have been a violation of the school’s “disruptive conduct rule,” which prohibited conduct that 

substantially interfered with the educational process, including the use of obscene, profane 

language or gestures. The student filed suit in the Federal District Court, alleging a violation of 

his First Amendment right to freedom of speech and seeking injunctive relief. The district court 

held that the school’s sanctions violated the First Amendment, that the school’s disruptive-

conduct rule was unconstitutionally vague and overbroad. The Ninth Circuit Court of Appeals 
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affirmed the lower court’s ruling. The court in Bethel distinguished its earlier position and 

somewhat narrowed the Tinker “material and substantial disruption test” in its reversal, on the 

grounds that under the First Amendment, the use of an offensive form of expression may not be 

prohibited to adults making what the speaker considers a political point, but that the same 

latitude is not to be permitted to children in a public school. The court further viewed that it is a 

highly appropriate function of public school education to prohibit the use of vulgar and offensive 

terms in public discourse. In his majority opinion, Justice Burger went on to state that nothing in 

the Constitution prohibits school officials from insisting that certain modes of expression are 

inappropriate and subject to sanctions. The inculcation of these values is truly the work of the 

school, and the determination of what manner of speech is inappropriate properly rests with the 

school board (Bethel School District No. 403 et al v. Fraser, 1986). 

A couple of years later in Hazelwood School District et. al v. Kuhlmeier et. al (1988), the 

court broached the issue of public school students’ right to free speech in the context of the 

censorship of a school publication. The court in Hazelwood granted broad powers for school 

officials to censor school publications. In an opinion written by Justice White, the court further 

distinguished its ruling in Tinker by finding that the control the educators are entitled to exercise 

over school-sponsored publications is greater than the control governed by the standard 

articulated in Tinker. The court in Hazelwood articulated the standard that “[e]ducators do not 

offend the First Amendment by exercising editorial control over the style and content of student 

speech in a school-sponsored expressive activities so long as the actions are reasonably related to 

legitimate pedagogical concerns” (Hazelwood, 1988). 

The facts in Hazelwood surrounded two questionable articles scheduled to appear in an 

edition of a student publication. One article described the pregnancy experiences of three of the 
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school’s students. The principal expressed concern that the article did not adequately protect the 

anonymity of the pregnant students or the privacy of their boyfriends and parents, and that the 

article’s references to sexual activity and birth control were inappropriate subjects for some of 

the younger students at the school. The principal also objected to another scheduled article, 

which dealt with the impact of divorce on students at the school, and in which a student who was 

identified by name made critical comments about her father. The principal, unaware that the 

student’s name had been deleted from the final version of the article, believed that the student’s 

parents should have been given an opportunity to respond to these remarks or to consent to the 

publication. Believing that there was no time to make the necessary changes in the articles, and 

that the newspaper would not appear before the end of the school year if printing were delayed, 

the principal directed the adviser to withhold from publication the two pages containing the two 

articles. Members of the newspaper’s staff filed suit in the United States District Court for the 

Eastern District of Missouri against the school district and school officials, seeking declaratory 

and injunctive relief and monetary damages based on the allegation that the staff members’ First 

Amendment rights had been violated. The District Court denied the injunction, holding that the 

principal’s actions were reasonable. The United States Court of Appeals for the Eighth Circuit 

reversed, holding that (1) the newspaper was a public forum, and (2) school officials were 

entitled to censor the articles only if their publication could have resulted in tort liability to the 

school. The Supreme Court reversed on the basis that a public high school newspaper, written 

and edited by students in a journalism class, is not a forum for public expression, and school 

officials are accordingly entitled to regulate the contents of such a newspaper in any reasonable 

manner. 
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The Mission of Public Schools vs. Expressive Rights in the Institution 

 A precursor to this body of work lies in the 1997 dissertation of Dr. George Theodore. 

The focus of Theodore (1997) tends to hinge on the conflict between the differing educational 

philosophies and their effect on the freedom of student expression. According to Theodore 

(1997), the difference of opinion regarding the function of our schools is based on the 

philosophical debate that has existed in education for centuries: the rights of the individual vs. 

the good of society. Theodore (1997) includes a detailed discussion of the views articulated in 

three major schools of educational thought: traditionalism, progressivism and essentialism. 

Dagley (1998) further analyzed the issue of the reconciliation of expressive rights in the public 

school setting in his discussion of the public forum doctrine. The public forum doctrine was 

developed by the United States Supreme Court in Hague v. CIO (1939) to address the extent to 

which the government could control individual expression in places owned by the public. The 

purpose of the public forum doctrine is to attempt to balance individual expressive rights with 

the right of the government to preserve a public space for its intended governmental purpose and 

use (Dagley, 1998). 

Dagley (1998) noted that the most important school case that explained the public forum 

doctrine is Perry Education Association v. Perry Local Educators’ Association (1983). Perry 

involved a dispute between two rival teacher unions and the local school district. The school 

district refused to permit one of the unions, which was not the bargaining agent for the teachers, 

to have access to the district’s mail delivery system. The union, which was denied access to the 

mail system, alleged violation of its speech rights. In its analysis, the Court identified three types 

of fora: the public forum, the nonpublic forum, and the limited public forum. The court in Perry 

opined that public fora are places such as streets or parks that have been held in trust for the use 
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of the public for purposes of assembly. Under this analysis, it was determined that although a 

public school building is owned by the public, it is a nonpublic forum under the public forum 

doctrine. Unlike the public park, public school buildings are public spaces that are preserved for 

the delivery of a curriculum, not spaces where any citizen may visit for expressive purposes. 

Martin (2003) insists that public schools are not considered as public fora; therefore, they 

are not open to the public for free speech and assembly. A public school is considered a limited 

public forum when public officials open the school facilities for the public for free speech and 

assembly. A public school is considered a limited public forum when public officials open the 

school facilities for public expression. Moreover, the First Amendment mandates that schools 

allow pure student speech to occur on school grounds, however, schools have the authority to 

control school-sponsored activities because it can be viewed that the school subscribes to the 

type of speech that is being conveyed. Restrictions on school-sponsored speech are admissible 

when school officials have legitimate pedagogical concerns. Mbulu (2003) postulates that the 

determining factor when courts decide whether property is state controlled is how the location is 

used. Although parks and streets are public places, a public school is not a traditional forum for 

free speech. 

According to Dever (1985), the Supreme Court, when ruling on First Amendment cases, 

has developed a guide that assists in determining whether restrictions can be placed on speech: 

categorical proscription; time, place and manner restrictions; and the public forum doctrine. The 

government has the authority to proscribe four types of speeches: speech that creates a clear and 

present danger, with an emphasis on physical violence, false or misleading commercial speech, 

child pornography, and obscenity. In addition, regulations can be placed on speech with regard to 

time, place and manner if the regulations are content-neutral, serve a significant government 
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interest and leave open adequate alternative channels of communication. With regard to the 

public forum doctrine, the court has identified three types of foras: a quintessential public forum, 

which is considered as public parks or streets; a limited public forum, which is designated as 

public places that promote expressive activity; and a non-public forum, which is a public place 

that does not allow public communication (Dever 1985). 

Allegations of constraint of expression in a nonpublic forum are measured by the rational 

basis test rather than under strict scrutiny (Dagley, 1998). Because the mail system was 

considered a nonpublic forum in Perry, the court considered the practice of providing exclusive 

access to the teachers’ bargaining representative to be a reasonable exercise of the school 

district’s authority. 

 

Traditional View: Reasonableness Standard 

Hudson (2006) postulates that prior to the middle of the 20th century, the First 

Amendment rights of public school students received little to no attention. According to Dagley 

(1998), until the 1970s it was presumed that public schools had the right to control what 

happened in the school setting, what was offered in the curriculum, and had the absolute right to 

control student behaviors. According to Dagley (1998), the courts generally upheld the actions of 

school authorities on a showing of reasonableness. Dagley (1998) further opined that under this 

traditional reasonableness standard, parents of students bore burdens of production and 

persuasion in proving the irrationality of the actions of school officials. 

Dagley (1998) examined the courts’ reasoning in several court cases from the early 

1900s, which revealed a trend that the school authorities’ traditional control of subjects offered 

in the curriculum often extended to control of student behaviors. In these early 1900 court cases, 
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the traditional reasonableness standard prevailed when the actions of school authorities punished 

the violations of school rules; however, it should be noted that the plaintiff students in these 

cases were not successful in their assertions that the school’s discipline code violated their First 

Amendment rights of freedom of expression. Of the cases cited in Dagley’s commentary, several 

of the courts’ rationales were indicative of the traditional judicial trend of allowing school boards 

to exercise “reasonable” assertion of full control over a student’s behavior, both within the 

school setting as well as behaviors outside of the school which might interfere with school 

function.  

 

The Hazlewood Trilogy: The Establishment of Free Expression in Public Schools 

The Supreme Court broke from the reasonableness standard held by the courts prior to 

1969 with the Tinker decision. The policy adopted by the principals of the Des Moines schools, 

prohibiting students from wearing armbands to school to protest to the Vietnam hostilities was 

initially upheld by the district courts as a reasonable effort to prevent disturbance of school 

discipline during the tumultuous Vietnam War era. According to Zirkel (1987), the Supreme 

Court reversal of this ruling sent shock waves down the corridors of public schools. The Tinker 

court held that a student may express his opinions even on controversial subjects if he does so 

without materially and substantially interfering with the requirements of appropriate discipline in 

the operation of the school. According to Dagley (1998), the Tinker Courts articulated the first 

notable exception to the presumption favoring the authority of school officials over the school 

environment (Dagley, 1998). 

Dupree (1996) opined that since its ruling in Tinker, the Supreme Court must accept 

responsibility for intervening in the day-to-day running of our nation’s public schools. He 
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continues in stating that constitutional doctrine has made it more difficult for the public schools 

to reclaim the order and discipline necessary to educate students. The reality is that from the time 

the Supreme Court first decided Tinker, it has been the Court’s conception of the public schools 

as an institution and the power that it should be afforded has driven its analysis of students’ 

rights.  

When the Tinker Court declared that constitutional rights followed students through the 
schoolhouse gate, the notion that school power was like that of a parent--the common law 
doctrine of in loco parentis--slipped out the back door. For if a school’s authority over 
students is constrained by the Constitution that authority cannot really be like that of a 
parent, who is not so constrained. . . . Instead, unfettered by the in loco parentis doctrine, 
the [Tinker] Justices were left to decide what rank the school would be given on the 
school power continuum--based on their own views of the public schools as an 
institution. . . . (Dupree, 1996, p. 61) 
 
Dupree concedes that the [Tinker] Court correctly set up the problem--the need to 

reconcile the [expressive] rights of the individual student that passed though the schoolhouse 

gate, with the tradition of affirming school power. However, with the Court’s acknowledgment 

that schools are “special” and thus need more power over school children than the state generally 

has over adult citizens, Dupree (1996) posits that in Tinker, a guiding principle emerged with 

regard to where school power should rank on the parent-state continuum (Dupree, 1996): 

The Tinker Court could have analyzed school power as identical to that of a state, thus 
imposing the same burden on a school with regard to constitutional constraints that is 
imposed generally on the state. But the Tinker court was not prepared to go so far. 
Instead, Justice Fortas wrote “First Amendment rights, applied in light of the special 
characteristics of the school environment, are available to teachers and students”. After 
admitting that the school is “special” and thus different from the state, Justice Fortas 
could have then explained what made the school special and set forth explicitly the nature 
of the school’s power over the student in light of these “special circumstances.” (p. 61) 
 
The Supreme Court Justices again grappled with the issue of the level of power that 

school officials should have over students’ expressive freedom in Bethel. Eighteen years after 

Tinker, the high court again tackled the thorny problems surrounding this issue and it articulated 
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another standard of measuring expressive rights in the public school setting (Dupree, 1996). In 

Bethel, a student who gave an assembly speech filled with sexual innuendo was suspended for 3 

days and had his invitation to speak at the school’s graduation withdrawn. 

The students reacted to young Fraser’s speech by simulating masturbation and sexual 

intercourse with their hips. The Ninth Circuit appellate court termed the student’s reactions as 

merely boisterous. The Supreme Court upheld the school official’s sanction of Fraser in 1986. 

The high court held that the school district acted within its authority when it imposed sanctions 

for the student’s offensive, lewd, and indecent speech (Dagley, 1998). The Bethel Court 

observed that “[t]he schools as instruments of the state, may determine that the essential  lessons 

of civil, mature conduct cannot be conveyed in a school that tolerates lewd , indecent or 

offensive speech and conduct such as that indulged by this confused boy (Dagley, 1998, citing 

Bethel, p. 5). 

Justice Stewart opined that the majority opinion in Bethel could be read as stating merely 

that certain modes of expression are inappropriate in the school setting, and this is one of them 

(Dagley, 1998). According to the Bethel court, the school’s role in teaching the shared values of 

civilized order gave the school the power to discipline a student who showed disregard for 

civility (Dagley, 1998). 

 

Recent Literary Debate: The Hazelwood Decision and Viewpoint Neutrality 

Legal scholars in the literary arena have recently taken issue with the Hazelwood decision 

on the high court’s decision to permit viewpoint-based speech restrictions in the public school 

setting. The impetus for this debate is Justice Brennan’s dissenting opinion, which spoke 

repeatedly in terms of viewpoint (Annest, 2002). Justice Brennan illustrated the 
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unconstitutionality of viewpoint discrimination and stated that school sponsorship (in this 

particular case, The Spectrum student publication) does not legitimize the suppression of 

disfavored viewpoints, because such discrimination violates the Constitution (Waldman, 2007). 

The recent debate has also been marked by the circuit courts’ struggle in applying the Hazelwood 

decision since 1988. Currently the First, Third, and Tenth circuits have stated that viewpoint 

discrimination is permissible in public schools, while the Sixth, Ninth, and Eleventh Circuit have 

indicated that viewpoint discrimination is not permissible (Tobin 2004). 

Fifteen years after the Hazelwood decision, America has moved into two non-metaphoric 
wars--with Iraq and Al-Qaida--and into the throes of an aggressive “patriotism” 
movement that threatened free speech at all levels. With the Circuit Courts divided over 
the true meaning of the Hazelwood decision, public education may be expected to 
inculcate a new set of civic values. Since those values may now include loyalty to 
country and President to the exclusion on dissenting views that argue for loyalty to the 
Constitution and self, it is necessary to examine where student free speech stands today. 
(Tobin, 2004, p. 231) 
 

 In her examination of the Hazelwood decision, Tobin (2004) recites that the Court’s 

decision in this landmark student censorship case resulted in swift reactions from school speech 

advocates and school administrators alike. However, according to Tobin, a number of circuit 

court decisions determined since Hazelwood emphasize the ambiguities raised by the Hazelwood 

decision. Tobin’s view is that the Hazelwood ruling demonstrates how the Supreme Court is 

apparently confused about content and viewpoint neutrality in the public school setting (Tobin, 

2004). 

The case for viewpoint neutrality in public school speech cases must be considered in 

tandem with the public forum doctrine which is fully examined in the Perry case. The issue is 

that content-based restrictions are prohibited in all three types of foras illuminated in Perry, 

unless the restriction is narrowly drawn to effectuate a compelling state interest. Incident to the 
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discussion of viewpoint neutrality is a debate about separating content-based restriction from 

viewpoint-based restrictions. Annest (2002) clarifies the relevant issues in this debate: 

In the context of the public forum analysis, the threshold question is whether a regulation 
proscribes a particular viewpoint or merely an entire topic. The inquiry often dictates 
whether a regulation will survive despite the significance of this determination, the Court 
has not articulated a method for deciding when a regulation suppresses a point of view 
instead of a certain subject, and its application of the viewpoint label has been 
unpredictable. (p. 1234) 
 
Tobin (2004) explains that the Supreme Court has not made the distinction between 

content and viewpoint-based regulations clear. She continues to state that in fact, the high Court 

has never explicitly defined viewpoint discrimination. The collective view of legal scholars who 

have entered this debate is the constitutionality of a law restricting expression depends largely on 

initial classification as an issue of either content or viewpoint. 

Viewpoint and content are related concepts, but their relationship shifts from case to case. 
Although courts, including the United States Supreme Court and commentators have 
described viewpoint as a form of content the Supreme Court has also treated them as 
distinct ideas. Further, the point at which a content based regulation ceases to affect an 
entire topic and becomes viewpoint based--oppressing a specific point of view within that 
topic--remains unclear. (Annest, 2002, p. 1231) 

 
Scholars contend that although the Hazelwood court employed the public forum doctrine 

when determining the constitutionality of a principal’s decision to remove articles from the 

school newspaper, it did not apply viewpoint neutrality. Tobin (2004) contends that the 

Hazelwood court might have intended to abandon viewpoint neutrality requirement for school 

speech, the Court should reinstate the requirement explicitly at the next available opportunity. 

Because the Hazelwood majority did not complete its analysis of the school newspaper as a non-

public forum, it never addressed the issue of viewpoint neutrality.  

Although the public forum doctrine usually requires courts to determine whether a 
regulation suppresses a particular viewpoint, the Hazelwood majority’s truncated 
application of the public form doctrine indicated that it intended to eliminate the 
viewpoint-neutrality requirement in school-sponsored forums. (Annest, 2002, p. 1248) 
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On the opposing side of this literary debate stands a select few legal scholars who 

espouse a more conservative view of the constitutionality of speech restrictions in the public 

school setting. In R. George Wright’s opinion, Hazelwood-type cases, whether involving 

viewpoint based restrictions or not, involve an arguable very special and distinct kind of non-

public forum. 

Restriction of speech on the basis of viewpoint is a genuine part of, and not merely 
difficult to separate from, the legitimate central mission of the public schools, a public 
school or school system must widely uphold what it takes to be valuable and worthy 
speech at the direct and explicit expense of less worthy speech that arguably reflects upon 
the school. A school is properly expected to refuse to endorse, or at lease to hold the right 
to refuse to endorse what it takes to be irresponsible speech even as to viewpoint. The 
public schools in particular are expected to serve broadly as a principal instrument in 
awaking the child to cultural values. (Wright, 2007, pp. 207-208) 

 
Waldman (2007) acknowledges that the circuit courts are split over the issue of viewpoint 

neutrality in school-sponsored speech cases. She argues that the resolution of the circuit split 

over Hazelwood’s reach helps to establish that the Hazelwood court contemplated the 

permissibility of viewpoint based restriction in some cases. Therefore, from the perspective of at 

least one legal scholar, the real issue is not whether viewpoint discrimination is permitted by 

Hazelwood, but when. To further this position, Waldman (2007) argues that the courts should 

adopt a sliding scale approach in which the level of school sponsorship is weighed against the 

nature of and justification for the speech restriction. 

At the conclusion of this literary debate, most legal scholars agree that the Court should 

explicitly prohibit viewpoint discrimination in schools. Further the high court should try to make 

a statement about the distinction between content and viewpoint discrimination in order to give 

the lower courts and locals school officials guidance as they go forward (Tobin, 2004). 
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Claims of Infringement Arising from Post-Hazelwood Cases 

 This section of the commentary will address recent legal trends arising from post-

Hazelwood claims of infringement of free speech rights. What follows is a discussion of public 

school dress codes, internet speech, and sexual orientation speech. This section of the 

commentary will also analyze some recent concepts of censorship and a school’s regulation of 

religious expression and the balance of school safety and students’ expressive rights. 

 

Student Dress Codes 

 According to legal scholar and First Amendment attorney David Hudson (2004), more 

and more schools are regulating what students may wear through dress-code and uniform 

policies. Proponents argue that they increase student attendance, instill discipline, and ensure 

positive attitudes toward authority. They also say dress codes and uniforms make schools safer 

by making it easier to identify school visitors and intruders. Others contend uniforms reduce the 

peer pressure associated with wearing expensive clothes. 

Hudson (2004) examined cases that showed that school officials do not have carte 

blanche to regulate all student dress. For example, according to Hudson, a federal court in Texas 

ruled in favor of two high school students punished for wearing rosary beads to school. Another 

federal court in California struck down a prohibition on the wearing of any sports apparel in a 

junior high school. 

Many students are punished for wearing t-shirts that draw the ire of school 

administrators. Confederate flag garb and t-shirts featuring bands are common targets for 

censorship by school officials. Administrators argue that they should have broad authority to 

regulate clothing that detracts from the learning environment or that offends others. As in many 
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other areas involving student First Amendment rights, the courts are divided on how they resolve 

these claims (Hudson, 2004). 

School dress codes are to some degree a reaction to society’s coexistence of shifting and 

contradictory value systems and realities among individuals. Today’s student dress codes have 

been challenged in the court systems for attempting to regulate students’ message t-shirts, saggy 

pants, tattoos, and other fads in students’ appearance (Pyle 2002): 

[Public School students] invest a great deal of expressive content in their personal 
appearance. . . . By such regulations, the school is doing nothing less than promoting an 
official school message and quashing dissent from that message. By regulating style, 
schools strip some students of the opportunity to promote the values of their youth culture 
to others, particularly those in different achievement levels or grades whom they only 
pass in the hallway. Regulations of student dress present precisely the problems the First 
Amendment exists to redress. (p. 594) 

 
Jonathan Pyle, a literary author in this arena, and his brother were part of the litigants in 

Pyle v. South Hadley School Committee (1995). The plaintiffs tested a new dress code by 

wearing a variety of message t-shirts. According to Pyle (2002), the primary purpose of schools 

may seem to be the teaching of academics, but it is also, and perhaps more importantly, a forum 

for school interactions. Legal analysis should respect the complexity of the school’s function, 

and not assume independent student speech is irrelevant to the school’s mission. Pyle and his 

brother took issue with the Hazelwood court’s regulation of school-sponsored speech and took 

the position that his wearing of a message t-shirt was non-disruptive independent student speech 

which could only be prohibited if it caused a disruption. The judge in Pyle’s case applied 

standards from the adult free speech cases to the secondary school context for the first time, 

striking a victory for student free speech by invalidating a speech code provision prohibiting 

“demeaning” messages. At the same time, the Pyle court struck a blow to student free speech by 

approving a speech code provision prohibiting vulgar messages. 
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 Killen (2000) insists that there are several weaknesses in dress code policies: they really 

do not solve the problems that they were created to prevent, they are both too broad and too 

vague, and they will continue to be challenged because they violate constitutional standards. Say 

(2003) insists that school administrators need to be aware that school dress in some instances 

qualifies as conduct that represents symbolic speech, which is protected by the First Amendment. 

 Pedzick (2002) weighs in on the debate by asserting the position of a number of school 

officials in establishing dress codes, to curtail violence and to level the socioeconomic playing 

field that is so often tilted by student dress. She goes on to point out that the American courts are 

faced with the task of balancing the tension that faces school authorities who attempt to provide 

an atmosphere in which learning can take place against students who continuously test the limits 

of protected behavior. She opines that dress codes may reduce the competition to sport new 

fashions such as expensive sneakers or team jackets. She continues to state that with dress codes 

in place, students from poorer families will no longer feel pressured to keep up in the fashion 

race. 

According to Kordas (2000), the courts, realizing that like speech, religious expression is 

an especially-valued form of “declaration” protected by the First Amendment, tend to err on the 

side of caution when the wearing of religious symbols is involved. She examined the case of 

Chalifoux v. New Caney Independent School District (1997). In Chalifoux, a Texas school 

district, pursuant to a dress code prohibiting “gang-related apparel,” forbade student plaintiffs 

from wearing their rosaries as necklaces displayed outside their shirts. Kordas (2000) points out 

that in Chalifoux, the school district’s argument was flawed because it had determined, based on 

scanty evidence, that a local gang, the United Homies, wore rosary bead necklaces. The students, 

all of whom were Roman Catholic, insisted that they wore their rosaries outside their clothes in 
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order to demonstrate their religious devotion. The students seemingly had no gang affiliations, 

and on the occasions on which they wore their rosary necklaces to school, gang members did not 

approach the students and no disruptions ensued at the high school (Kordas, 2000). 

Kordas (2000) documented that the students argued that their wearing of rosaries 

constituted an act of religious expression and, as such, was symbolic speech, a form of pure 

speech that should be afforded the same protections given the political speech at issue in Tinker. 

The defendant school district in Chalifoux argued that the wearing of the rosaries did not 

constitute protected symbolic speech, because the plaintiffs’ intended message would likely not 

be understood by those who observed their conduct. The defendants argued that many non-

Catholics are not familiar with the rosary and, in any event, even Catholics or persons familiar 

with the rosary would not understand plaintiffs’ message because the rosary is used as an aid to 

prayer, not as a necklace. Kordas (2000) points out that the court agreed that the students’ 

wearing of the rosaries was a form of pure speech. 

According to Kordas (2000), the court applied the test established in Tinker and found 

that the school district had to show that the plaintiffs’ religious expression had caused a 

substantial disruption of or material interference with school activities before it could infringe on 

the students’ protected speech. As a result of the school district’s inability to produce sufficient 

evidence of either actual disruption or reasons to anticipate a disruption at New Caney High 

School, the court held that the school district had no right to prohibit the plaintiffs from wearing 

and displaying their rosaries as a sign of their faith (Kordas, 2000). 

Kordas (2000) also examined student dress cases where the male plaintiffs were 

disciplined for wearing long hair. She pointed out that the court in Alabama and Coushatta 

Tribes of Texas v. Trustees of the Big Sandy Independent School District (1983) similarly held 
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that the wearing of long hair by Native American youth was a legitimate means of expressing 

their religious beliefs, because long hair held great spiritual significance in tribal culture. There, 

as the literary scholar explained, the plaintiffs, 12 Native American youths, had been placed on 

in-school suspension for violating a school dress code that prohibited male students from 

wearing long hair. The defendant school district claimed that the ban on long hair was intended 

to “minimize disruptions, to foster an attitude of  respect for authority, to prepare students to 

enter the workplace,” and to create a favorable impression of the school district among those 

outside the community. The school claimed that there was no intent to discriminate against 

Native American students and that the code applied to all male students in the school district. 

The plaintiffs maintained that they regarded the wearing of long hair as an integral part of Native 

American religion as well as part of Native American culture. Although the district maintained 

that there had been an increase in disciplinary problems since the entry of a temporary 

restraining order allowing the plaintiffs to return to their daily classes with uncut hair, the district 

could neither point to any major problems nor unequivocally say that the Native American 

students’ long hair caused the problems. The court held that the wearing of long hair in Native 

American culture and tradition is rife with “symbolic meaning” and that, in the absence of a 

direct link between disciplinary problems and the wearing of long hair, mere anticipation of 

disruption due to the wearing of long hair does not justify the curtailment of the students’ silent, 

passive expression of their faith and heritage (Kordas 2000). 

 

Student Expression in Cyberspace 

 According to Daniel and Pauken (1998), as electronic media has become more 

mainstream, educators have had to turn their attention to student speech conveyed electronically. 
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Taylor (2000) examined whether principals and school officials can issue consequences to 

students who post expressions on their personal web pages that they deem as being 

inappropriate. Taylor (2000) analyzed two cases where students were punished for posting 

material on their personal web pages. In Beussink v. Woodland R-IV School District (1998), a 16-

yaer-old 11th grader, Brandon Beussink, created a web page that criticized the school’s official 

website and the treatment of fellow students by the school’s teachers and administration. The 

school responded to Beussink’s web page by suspending him for 10 days based on the content 

that the web page contained, which included comments that the principal felt were both 

slanderous and inappropriate. Moreover, as a result of students viewing the web page while in 

class, the principal also charged Beussink with violating the computer use policy. 

 Taylor (2000) compared Beussink’s case to another involving the use of the internet, 

Emmett v. Kent School District. This case was quite similar to Beussink as it involved 18-year-

old Nick Emmet, who created the “Unofficial Kentlake High Home Page.” Emmett’s page 

contained pictures of the administration and allowed space for commentary on each 

administrator. His website contained a disclaimer, which stated that the website was meant for 

entertainment purposes only. Emmett later expanded the web page by including an assignment 

from his Creative Writing class on the web page. The assignment entailed students writing their 

fake obituary. The site became quite popular when more and more students requested that their 

obituaries be posted. It became so popular that the local news media did a story on the site and 

referred to the obituaries as a “hit list.” This prompted school officials to suspend Emmett for 5 

days for creating a site that intimidated other students. In both cases, the ACLU filed lawsuits on 

the behalf of these students and won based on the facts that the speech was not directly 

associated with the school and the web pages were created at their homes. 



 

30 
 

 First Amendment scholar David Hudson (2008) posits that the fundamental question in 

these internet cases is whether school officials can, consistent with the First Amendment, extend 

their authority from the schoolhouse gate to students’ personal computers. Some school officials 

have extended their authority by punishing students for online speech even though students 

created the speech off campus. In many cases, students have turned to the Internet to express 

themselves about principals, teachers, and other students (Hudson, 2008). 

Hudson (2008) suggested that this issue remains muddled because the Supreme Court has 

never addressed a student Internet speech case and has not addressed a pure First Amendment 

student speech or press case since Hazelwood. Hudson (2008) suggested an issue that must 

ultimately be addressed by the high court is whether student cyberspeech in question is a true 

threat. 

According to Hudson (2008), one potential problem is that a broad definition of 

cyberbullying could include almost any online or electronic student speech that another student 

finds offensive. It will take litigation for this area of the law to develop. 

Hudson (2008) also examined the 1988 Beussink case. In examining the Beussink case, 

Hudson pointed out that the student did not use school computers to create his Web page, though 

he did access his home page from computers in the school library. The school principal 

suspended Beussink because he was upset at the content of the Web page. When Beussink sued, 

alleging a violation of his First Amendment rights, a federal judge agreed, finding that the 

principal committed a legal error in punishing Beussink simply because he disliked the content 

of the home page. 

 Taylor (2000) suggests that before school officials think about suspending students based 

on internet speech, they should ask themselves the following questions: Is the speech in question 
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associated with the school? Is the punishment motivated by a desire to avoid discomfort that 

accompanies unpopular viewpoints? 

McClintock (2001) asserted that schools have the right to invoke disciplinary measures 

on students who express themselves on the Internet when those expressions disrupt the 

educational process of the school. According to Wheeler (2004), it is important for school 

officials to distinguish whether or not the speech took place on or off campus with an emphasis 

placed on the point of receipt instead of transmission. Oten (2004) examines whether public 

school officials have the ability to regulate Internet speech that is created off campus by public 

school students. According to Oten (2004), speech regulations can be applied depending upon 

the type of forum in which the speech is made. This legal scholar posited that it has been 

established by the Supreme Court that Internet speech deserves First Amendment protection and 

that a school can regulate speech that occurs on school grounds or that has a connection with the 

school. Oten (2004) illustrates his point by discussing three court cases in Pennsylvania, Killion 

v. Franklin School District (2001), the aforementioned Beussink case and J.S. v. Bethlehem 

School District (2002), which have all created disorder in the courts as a result of the different 

rulings that occurred in them. 

 Oten (2004) postulated that the higher courts need to create a new standard for off-

campus student expression and Internet speech. Moreover, Oten (2004) opined that the lower 

courts need the Supreme Court to analyze and evaluate Internet speech in the context of the 

school and create a two-part test that would look at the intent of the student. During the 

application of the test, if it can be determined that the student intended for the speech to come 

onto school grounds, then the speech should be considered as on-campus speech and be subject 
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to punishment by the school. After determining the intent, the court must determine what 

protection should be given to the type of speech. 

 

Trends in the Regulation of Sexual Orientation Speech 

 Lavarius (2008) noted in a politically charged law review commentary a current trend in 

the Ninth Circuit involving the expansion of the Tinker standard of disruption to cases involving 

openly gay students. He viewed that the expansion by the Ninth Circuit of the Tinker standard 

“invades the rights of others” and may result in the censoring of negative viewpoints so long as 

such speech may possibly cause other students psychological harm.  

According to Lavarius (2008), in a recent decision by the Ninth Circuit in Harper v. 

Poway Unified School District (2008) that is exactly what should happen; students in public 

schools can debate the issue of homosexuality, but only in a positive manner. In Harper, Tyler 

Chase Harper, wore a homemade t-shirt in response to other students’ speech supporting the 

“Day of Silence” through silent protest. 

Conversely, Lavarius (2008) examined a case that was settled in 2005 involving Brad 

Mathewson, an openly gay student who wore a t-shirt to Webb City High School with the words, 

“Gay-Straight Alliance” on the front. The back of the t-shirt displayed the words, “Make a 

Difference,” three pairs of symbols--two male symbols, two female symbols, and a male and 

female symbol, and a pink triangle, a well-known symbol of the gay rights movement. On the 

day the student wore the t-shirt, Mattewson’s teacher sent him to the Assistant Principal, who 

told Mathewson the shirt was inappropriate, distracting, and offensive to other students. When 

Mathewson questioned the school official about why the t-shirt was considered inappropriate, 

distracting, and offensive to others, the official refused to explain these statements. Thereafter, 
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when Mathewson and his mother pressed for more information about Mathewson’s censored 

speech, the school’s principal said the school was trying to protect Mathewson from other 

students who might act out against Mathewson for being gay or for his political positions related 

to sexual orientation. 

According to Lavarius (2008), the question of whether the school violated Mathewson’s 

First and Fourteenth Amendment rights for censoring his pro-gay messages was never decided 

by the federal district court. Mathewson dropped his lawsuit after months of negotiation with 

Webb City High School. The school finally agreed that it would no longer illegally censor t-

shirts bearing pro-gay messages. 

In comparing these two cases, Lavarius (2008) viewed that although Matthewson’s case 

was a victory for gay rights in 2005, the facts in that case were strikingly similar to the facts in 

Harper, with the only distinction being what speech the school characterized as negative and 

positive. Lavarius explains that in Mattewson’s case, that t-shirt speech was actually advocating 

for Gay Rights and homosexuality in general. In contrast, Harper’s t-shirt message against 

homosexuality arose in a high school situated in the liberal state of California. Lavarius’s 

position was that the ruling in Harper provides a vague precedent that will allow public schools 

to further their own views on certain issues and censor other views on other issues based upon 

their own personal values. 

Houle (2008) examined the tension between homosexual and heterosexual students’ 

interest in free speech, unfettered by viewpoint discrimination, and a school’s interest in 

controlling its educational mission under Hazelwood. As an example of this tension, the author 

highlighted the case of Hansen v. Ann Arbor Public Schools (2003). In Hansen, as part of 

diversity week, a school permitted the school’s Gay/Straight Alliance to organize a panel on 
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homosexuality and religion that included local clergy with views favorable to homosexuality. 

Although school officials had initially opened up participation on the panel to students, it ended 

up denying the request of a student member (plaintiff, Hansen) to be a member of the panel 

because of her views against homosexuality. A school principal later offered the student an 

opportunity to give a speech at an assembly on the topic, “What Diversity Means to Me,” but, 

after submitting her speech to the principal, she was required by school officials to delete 

comments as to why she thought that homosexuality was wrong. Plaintiff filed suit against the 

school district and school officials. As Houle (2008) pointed out, the Federal District Court 

observed that school officials had censored Hansen’s speech, finding objectionable that portion 

of her speech in which she expressed that she could not accept sexual orientation or religious 

teachings that she believed were wrong. Representation on the homosexuality and religion panel 

was similarly motivated by their disagreement with [plaintiff] Hansen’s viewpoint. 

Houle (2008) explains that in Hansen, the defendants’ efforts to characterize the panel 

and assembly as government speech under Hazelwood failed, for, as the court noted, not a single 

school administrator or teacher conveyed any viewpoint or message at either forum. 

She concluded that the connection between Hazelwood and free speech is the most 

instructive part of the decision. Houle (2008) pointed out that Hansen is the first federal court to 

hold that; even though Hazelwood itself does not specifically mention viewpoint neutrality, it is 

implicit in the Court’s holding. Thus, school officials cannot cavalierly engage in viewpoint 

discrimination under the guise of controlling the school’s educational environment. As the court 

pointedly noted, the defendants failed to show why gays would be threatened or be made less 

safe by allowing the expression of an opposing viewpoint, particularly when the panel included 

six clerics presenting the opposite view. 
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Houle (2008) opined that the Hansen ruling provided balance by confirming that the 

concept of neutrality, in the sense of evenhandedness, does have a place in free speech. She 

viewed that while school districts have considerable authority in controlling their educational 

mission, they cannot create a limited public forum that only permits views which are favorable to 

them. 

 

Trends in the Regulation of Religious Expression 

 Religious expression in public schools has consistently been a highly-litigated area in the 

American courts. In most cases that involve religion, a forum analysis has served as a useful 

means in determining restrictions regarding religious speech. The U.S. Supreme Court uses 

forum analysis to balance the government’s interest in an effort to limit access to property for 

designated purposes of public expression on government property (Dagley, 1998). This section 

of the commentary will look at trends in recent case law dealing with the issue of religion in 

public schools as documented by various First Amendment literary scholars. 

Washburn (2000) opined that the Establishment Clause and Free Exercise Clause offer 

contrasting protections as they relate to freedom of expression on religious speech. The 

Establishment Clause does not allow the government to officially endorse a particular religion, 

while the Free Exercise Clause does not allow the government to hinder anyone from exercising 

their religious beliefs. 

Essex (2006) pointed to one of the most recent lawsuits involving religious expression 

where a student alleged that the Liverpool Central School District in New York City violated her 

constitutional rights under the First and Fourteenth Amendments when they disallowed her from 

distributing personal statement fliers to students in her school. The lawsuit was filed by Nicole 
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and Michaela Martin. Michaela wanted to inform fellow students the five ways in which Jesus 

came into her life. The principal of Michaela’s public school prohibited her from distributing her 

fliers because they carried a religious message. This case will be presented before the courts in 

the very near future and will hinge upon whether the school exercised viewpoint discrimination 

because the fliers were based only on religion. 

 According to Essex (2006), the Constitution insists that school officials remain viewpoint 

neutral when it comes to speech content. The Constitution requires that expression cannot be 

restricted due to its unpopularity or because it is contrary to the views of the government. Essex 

(2006) pointed out that the U.S. Supreme Court does not hear religious distribution cases that 

involve viewpoint discrimination in public schools; however, the lower courts do hear these 

cases and seem to have been fairly consistent in their rulings. Essex (2006) analyzed several 

rulings in cases that involved distribution of religious materials. In Johnston-Loehner v, O’Brien 

(1994), the school’s principal utilized a policy that required prior approval on all non-curricular 

items. A federal district court ruled that a ban on student religious speech inhibits religion 

because this policy was used to prohibit the use of religious materials. In Riveria v. Otero School 

District (1989), a federal court ruled that high school students had the right to distribute a 

religious newsletter since the newsletter did not disrupt the instructional environment. In Rusk v. 

Crestview Local School District (2004), the Sixth Circuit Court ruled that as long as students had 

their parents’ permission to participate in the activity, and as long as the parents understood that 

it did not endorse a religious or non-religious group, and that the fliers were distributed neutrally, 

a school could distribute third party fliers. 

 Burns and Soronen (2005) analyzed several cases that illustrate the friction that arises 

between the Establishment and Free Speech clauses when people want to make statements in 
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school that the school believes will endorse school religion. Burns and Soronen (2005) first 

analyzed Bannon v. School District of Palm Beach County (2004), where during a school 

beautification project groups were allowed to paint murals on construction panels. A member of 

the Fellowship of Christian Athletes painted a mural that contained inspirational statements, 

Bible verses, and a picture of a cross that contained the words “Jesus” and “God.” The principal 

ordered the student to remove the symbol and words, the student filed a lawsuit claiming that the 

school violated her free speech rights based on viewpoint discrimination. The court ruled that the 

principal could force the student to remove the symbol and words based on the fact that the 

school project was school-sponsored speech. Moreover, the court concluded that the principal’s 

goal to preserve the continuum of the educational process served as a legitimate pedagogical 

interest as he desired not for the school’s stakeholders to engage in religious debates ( Burns & 

Soronen, 2005). 

 Another case analyzed by Burns and Soronen (2005), where the federal court also ruled 

that murals constituted school-sponsored speech, was Gernetzke v. Kenosha Unified School 

District (2001). There, the school’s Bible club presented a mural that contained a heart, a cross, 

two doves, and a well-known Bible verse. This submission was approved by the principal with 

the stipulation that the cross must be removed, because it would create a controversy and cause a 

lawsuit to be filed based on the Establishment Clause. The students filed a lawsuit arguing that 

the removal of their symbol violated their Free Speech rights with viewpoint discrimination 

being the focus of the lawsuit. The Seventh Circuit Court ruled that maintaining a safe and 

orderly school environment was a plausible defense to challenges based on viewpoint 

discrimination (Burns & Soronen, 2005). 
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 Burns and Soronen (2005) also analyzed cases involving bricks that were used to 

memorialize events or people. In Demmon v. Loudoun County Public Schools (2004), a 

community stakeholder complained about bricks with personalized messages and symbols that 

had become apart of a permanent sidewalk. The bricks that received the most criticism contained 

Latin crosses on them. The principal had the bricks removed as a result of the complaints that he 

received, and because he feared that lawsuits would be filed based on the fact that religious 

symbols were being displayed on school grounds. The parents who purchased the bricks that 

displayed the Latin crosses filed a suit arguing a violation of their First Amendment Free 

Exercise rights. The court ruled in favor of the parents, indicating that they had valid claims 

under the freedom of speech and establishment clauses. The court ruled that the school allowed 

the bricks to become a permanent part of the school campus, thus the school had created a 

limited open forum. In a limited open forum, speech can only be disallowed in a way that is 

viewpoint neutral. The court established that banning the bricks with the Latin crosses was not 

neutral to religion as the district policy stated that the symbols were memorials to activities and 

individuals and not just school-sponsored activities. 

 Burns and Soronen (2005) highlighted another case that involved bricks, Anderson v. 

Mexico Academy and Central School (2002). In this particular case, the only restriction that the 

school enforced was that there could not be any type of messages that contained lewdness or 

vulgarity on the bricks. In some of the messages, the words “Jesus” and “Christian” appeared on 

several of the bricks. After some community members complained about these messages 

appearing on school grounds, the school board had the bricks containing religious messages 

removed, while one brick that contained the message “God Bless You/Father Wirkes/St. Mary’s 

Church” was allowed to remain with the other bricks. A lawsuit was filed and the federal court 
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ruled that the district had violated the free speech rights of the individual whose bricks were 

removed because of the religious message that they contained. 

 Burns and Soronen (2005) also analyzed cases that involved tiles that had two very 

different outcomes. First, in Fleming v. Jefferson County School District (2002), students were 

allowed to paint tiles to be displayed in the hallways of Columbine High School in an effort to 

soothe the wounds of the tragic shooting that took place there. The tiles would be displayed in 

the school’s hallways with the provision that they could not refer to the attack, its date, nor could 

the tiles bear the names or initials of students who perished in the attack. In addition, religious 

symbols, vulgar or obscene speech, or Columbine ribbons could not appear on the tiles. Several 

students did make reference to the date of the attack and contained religious messages; thus their 

tiles were removed. The parents of these students filed a lawsuit claiming that the restrictions 

violated their free speech rights. The court ruled that their free speech claims had not been 

violated because the school project constituted school-sponsored speech. Moreover, the court 

also took in consideration the school’s history and ruled that school officials had acted properly 

and within their authority by restricting the messages that made references to the school tragedy 

and religion in their efforts to maintain a positive environment for learning, as opposed to 

creating a constant memorial of the event. 

 Another case analyzed by Burns and Soronen (2005) that involved inscribed tiles was 

Seidman v. Paradise Valley Unified School District (2004). In this case, school officials had only 

one restriction: minor modifications based on their discretion. Several students requested that 

their tiles contain the phrase “God Bless.” School officials rejected their request on the basis that 

the message was religious in nature and would therefore violate the Establishment Clause. The 

students filed a lawsuit arguing that their Free Speech rights were violated. The courts ruled in 
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favor of the students citing that exclusion of messages based only on their religious message 

constituted violation of their Free Speech rights. 

 Burns and Soronen (2005) gave school officials advice on how to plan permanent school 

projects and avoid lawsuits. First, consult with the school board attorney to create a policy about 

school projects. Draft a policy that clearly details the limits on speech. Ensure that the policies 

are clear that messages that are conveyed by murals, tiles, etc. are school-sponsored speech and 

are subject to regulation by school officials to ensure appropriateness. Finally, instead of being 

reactive to speech issues, be proactive and confront speech issues before allowing the project to 

proceed. 

Duncan (2006) analyzed a case where plaintiff Joshua Davey received a Promise 

Scholarship from the State of Washington for his academic excellence. The scholarship was 

given to students who graduated from a public or private school near the top of their class in the 

state of Washington. Davey had planned to use his scholarship to pursue a dual degree in 

pastoral ministries and business administration. Davey enrolled in Northwest College because 

the course of his desired study was taught from a devotional perspective. Davey did not realize 

that there was one provision related to the Promise Scholarship called “the liberty of conscience” 

that protected taxpayers from paying for students who wished to pursue a devotional theology 

degree. Davey was asked by school administrators to sign a certification form to indicate that he 

would not pursue a degree in pastoral devotion in order to receive the Promise Scholarship. 

Davey did not sign and was thus not awarded the scholarship. Davey filed a suit in federal court 

arguing that the scholarship provision was viewpoint discrimination under the Free Exercise and 

Free Speech Clauses of the United States Constitution. 
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 According to Duncan (2006), the court ruled against Davey based on the fact that a 

scholarship program is not a forum for private expression; therefore, the Free Speech clause did 

not apply in this case. Duncan (2006) posited that when government entities discriminate based 

on viewpoint, as in the Davey case, there is a severe distortion of the marketplace of ideas and 

that such distortion of the educational marketplace of ideas is impermissible. Duncan (2006) 

viewed the ruling in the case as troubling because it allowed the State of Washington to single 

out a group of students based on their desired program of study, even though the scholarship was 

open to other students and their chosen courses of study. Duncan (2006) asserted that the Davey 

ruling was a minor setback in the Court’s journey toward neutrality as it relates to the clauses 

associated with religion. 

Mawdsley (2004) concluded that religious expression, as well as any other kind of 

expression, can be restricted and even prohibited if it becomes disruptive to the school 

environment, but only to the extent that the alleged disruption is, pursuant to Tinker, material and 

substantial and not the product of a school official’s personal opinion. In addition, school 

districts are free to make educational choices about the district’s mission and curriculum, but 

these choices, if Hazelwood is to apply, must be those of the school board and school officials. 

Once school officials look beyond the school and have the school district’s choices championed 

by persons outside the school or by students selected for their points of view, the school runs the 

risk of violating free speech (Mawdsley 2004). 

 

Censorship in Public Schools 

According to Upton (2006), there is an emerging trend away from the Hazelwood 

standard and toward broadening students’ freedom of expression rights within public high 
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schools. The scholar examined two cases in particular, Romano v. Harrington (1987) and 

Desilets v. Clearview Regional Board of Education (1994), in which he demonstrated that the 

courts have shifted emphasis away from the Hazelwood ruling, which conferred broad latitude on 

school officials in controlling students’ expressive rights. Upton (2006) observed that in 

Romano, the District Court for the Eastern District of New York determined that under 

Hazelwood, a school could not terminate a teacher for allowing publication of a student-authored 

article opposing a holiday for Dr. Martin Luther King, Jr. As Upton (2006) explained, the court 

distinguished the case from Hazelwood by deciding that because the students received feedback 

but not a grade or academic credit as the students did in Hazelwood, the school newspaper was 

an extracurricular activity, and not part of the class curriculum. 

Upton (2006) offered as another example of this trend in his analysis the case Desilets v. 

Clearview Regional Board of Education (1994). Upton (2006) specifically pointed to the 

Supreme Court of New Jersey’s holding that prohibiting a student from writing reviews of R-

rated movies in the school newspaper violated his First Amendment rights. He pointed out the 

fact that although the court found that the newspaper was a non-public forum, it reasoned that the 

school had no legitimate pedagogical concerns to justify prohibiting articles about R-rated 

movies, nor did it have an educational policy dealing with that subject. 

Lomicky (2000) analyzed several case studies before and after the Hazelwood decision 

and the impact that this landmark case has had on free speech and student publications. The 

theory behind these case studies is that since the Hazelwood decision, student journalists and 

their advisors have been wary to criticize school officials and school policy. Lomicky (2000) 

suggested that before the Hazelwood decision, students in the 1970s and 1980s could write and 

publish articles on just about anything, including abortion, drug use, teen sexuality, birth control, 
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editorials that were critical of school officials and school policies, and criminal conduct on 

behalf of their peers. 

 The case study in Lomicky (2000) proposed five hypotheses, and three of them were 

supported by the research. First, there was a difference in the content-balance of editorials before 

and after Hazelwood. Second, the number of editorials that contained criticism after the 

Hazelwood decision decreased. Finally, the number of editorials that were critical of school 

officials and school policy decreased. Lomicky (2000) suggested a trend of students seeming to 

be more reluctant to take on school officials and their policies and were limiting themselves to 

self-censorship based on the Hazelwood decision. 

 Felder (2000) examined the situation at Parkway West High School in Ballwin, Missouri. 

Students who prepared the school’s newspaper, Pathfinder, were made aware of a longstanding 

editorial policy that students make the decision on the newspaper’s content with the advice from 

their sponsor. The publication of the Pathfinder espoused other policies including that letters to 

the editor would provide student access to the public forum and that editorials were considered to 

be the opinion of the writer. The Parkway School District policy as it related to school 

publications enabled school administration to censor the speech as long as it fell under the 

auspices of the United States Constitution. 

 In a particular issue of the Pathfinder was a satirical article called the “Battle of the 

Sexes.” This issue had been an annual issue for the past 10 years and had always made light of 

the common characteristics of both males and females in an editorial written by a male and a 

female. The cover of this issue contained a picture of a male editor dressed in a caveman suit and 

the female editor dressed as a prom queen. The male student’s editorial contained a quote that 

piqued the interest of the school’s principal: “Crotch itch, must scratch.” The papers were 
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distributed, several members of the school’s faculty complained about the quote, and the 

principal stopped distribution of the paper and asked the editors to redesign the cover. The 

students refused, contacted the media, and staged a protest. 

According to Felder (2000), the principal’s decision to stop the distribution violated the 

students’ First Amendment rights under the Tinker and Hazlewood decisions, as her reaction was 

not related to legitimate pedagogical concerns. Felder (2000) postulated that the editorial policy 

established that the newspaper was a non-public forum and that the principal’s act of censorship 

should be analyzed under the Tinker standard. “Crotch itch, must scratch” clearly does not 

infringe upon the rights of a person and the words must show that a substantial disruption would 

have occurred under the Hazelwood standard (Felder, 2000). 

According to Carney and DeMitchell (2005), Family Friendly Libraries created a policy 

for public school libraries that focuses on the recently popular Harry Potter series. The policy 

stipulates that the books should have special handling and that parents must be able to request 

that their children not be exposed to these books by putting the request in writing. A parent of an 

Arkansas student filed a Reconsideration Request Form in an effort to have a Harry Potter book 

withdrawn from all students, pursuant to the school district’s policy to have challenged materials 

removed. The school district organized a review committee, discussed the matter, and decided to 

keep the book in circulation. Afterwards, the Board of Education met and decided to overrule the 

committee’s decision and decided to restrict access to the text. 

Carney and DeMitchell (2005) explain that in Counts v. Cedarville School District 

(2003), parents of a student filed a suit in U.S. District Court based on the fact that the school 

restricted student access to a Harry Potter book, which the plaintiffs insisted violated their child’s 

rights under the First and Fourteenth Amendments to the U.S. Constitution. The school district 
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argued that the student, Dakota Counts, had access to the books at home; however, based on the 

policy, the student still needed permission from his or her parents. The court ruled that having to 

request permission from one’s parents to check out a book at the school’s library proved to be 

too much of a burden and thus infringed upon Dakota’s protected interests. Moreover, according 

to Carney and DeMitchell (2005), the courts used the Tinker standard to recognize that students 

have a right to free speech and the Pico standard, which states that students have a protected 

right to receive information. Carney and DeMitchell (2005) conclude that Harry Potter, along 

with several other titles, will continue to be shrouded in a cloud of controversy and school 

leaders should thoroughly read Counts and Pico to carefully develop a constitutionally 

acceptable process to handle challenged materials that will appear in school libraries. 

 

Balancing School Safety and Free Speech 

According to Hudson (2005), in the aftermath of tragic events such as the Oklahoma City 

bombing and the mass shooting deaths at Columbine High School in Littleton, Colorado, school 

administrators have had a difficult time determining what consequences students should receive 

for making violent threats, whether it be verbal or written (Hudson, 2005). Critics of school 

policy seem to believe that school officials take the stance of suspending students first and 

asking questions last. Courts have reasoned that due to the rise in violence at public schools, 

school officials have no choice in an effort to prevent potentially-disastrous situations. This 

section of the commentary will take a closer look at some recent trends in this area of First 

Amendment litigation as analyzed by various legal scholars. 

This portion of the commentary will also examine some of the constitutional issues raised 

by efforts to eliminate gang-identification through the suppression of symbols or insignia that, 
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besides possibly denoting gang membership, also possess religious or cultural significance. This 

section will also discuss the balance between these constitutional precepts and school officials’ 

efforts to maintain safety on school premises. 

Hudson (2005) analyzed two court cases involving students who made written threats 

about their classmates and were given consequences for their actions. In Lavine v. Blaine School 

District (2001), an 11th-grade student, James Lavine, wrote a poem entitled “Last Words,” 

which examined the thoughts of a student who shot and killed his classmates. James submitted 

his poem to his English teacher, who, in turn, became alarmed and showed the poem to the 

school psychologist. The school psychologist showed the poem to the assistant principal. The 

assistant principal notified the local police of the poem. The police determined that the poem 

should not pose any danger to the students of the school. The school principal suspended James 

until he had been seen by a mental health professional. 

 James and his parents filed a lawsuit against the school, citing that his First Amendment 

rights had been violated. Hudson (2005) explained that the federal district court sided with James 

and his father, citing that school officials had a compelling interest in ensuring a safe 

instructional environment. However, school officials crossed the line based on the circumstances 

of the situation. The Ninth Circuit Court of Appeals reversed the decision of the lower court 

under the Tinker standard, which the court determined that school officials could predict that 

James’ poem would cause a substantial disruption. The court carefully analyzed the poem and 

admitted that the content was the basis for its decision. However, the court analyzed the totality 

of the case, including James’ past, which included conversations he had with his counselor on his 

thoughts of suicide, his discipline history, a domestic dispute with his father, and the break-up 
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with his girlfriend. James and his parents appealed to both the Ninth Circuit and U.S. Supreme 

Courts and were denied on both occasions. 

 Hudson (2005) also analyzed another case, Doe v. Pulaski County Special School District 

(2002), where a student wrote a poem about raping and sodomizing a classmate, which was his 

former girlfriend. The student wrote the poem at home, one of his friends stole a copy of it and 

gave it to the female student about whom the poem was written about. The female student 

indicated to school officials that she felt threatened by the poem and they suspended the student 

author for making a threat. His mother filed a lawsuit claiming the school violated her son’s First 

Amendment rights. Upon hearing the case in federal court, a three-judge panel ruled in favor of 

the student poet, however, the full Circuit Court ruled in favor of the school district, again by 

looking at the totality of the case and focusing on the letter’s intent to do harm. 

 Hudson (2005) suggested that school officials not overreact to student expression in 

artistic works, (i.e., essays and poems) and gave advice on what steps to take when dealing with 

threatening remarks. Hudson (2004) suggested notifying law enforcement officials, having the 

student to speak with a counselor, informing the student’s parents, assessing the impact that the 

threat had on the school, and explaining the impact to the student. Because the Supreme Court 

has generally remained silent on student expression, school officials have had to rely on the 

lower court decisions, which can be quite lengthy. However, Hudson (2005) advised school 

officials to not be wary about the length of these court cases to protect the safety of their 

students. 

According to Kordas (2000), although comparatively few courts have addressed this issue 

directly, most have held that non-religious clothing, symbols, and insignia that are worn for the 

purpose of personal expression or cultural identification (discussed in an earlier portion of this 
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commentary) may be ultimately banned if they pose the threat of violence or other actual 

disruption. The literary scholar offers as an example of this trend where the court in Hines v. 

Caston School Corporation (1995) held that the Caston Board of School Trustees could prohibit 

a 10-year-old boy from wearing an earring. The boy’s parents brought a due process claim, 

alleging that the ban infringed his fundamental right to control his personal appearance. The 

Board of Trustees argued that the ban on male students wearing earrings helped to maintain 

discipline, instilled a sense of pride, discouraged rebellion against local community standards of 

dress, promoted safety during gym class, helped to prevent the influx into the schools of gangs 

and cults, and helped “discourage students’ identification with drug use or homosexuality.” 

Because the student wore the earring for reasons of self-expression, not religious expression, the 

court held that the act did not constitute pure speech, and the student’s right to wear it could be 

balanced, using the O’Brien test, against the school’s need to maintain order. 

Likewise, Kordas (2000) pointed out that some courts have upheld bans that prohibit 

students from wearing potentially disruptive dress, even when students claim that wearing a 

particular style is an expression of their cultural heritage. In Bivens v. Albuquerque Public 

Schools (1997), the court denied the right of a ninth-grade student to wear sagging pants to 

school in violation of the school’s dress code. The student, who was African American, claimed 

that wearing sagging pants, which had been banned in response to a gang problem, was a 

statement of his identity as a Black youth and as a way for him to express his link with Black 

culture and the styles of Black urban youth.  The court, however, found that Bivens’ wearing of 

baggy clothing did not constitute symbolic speech. The school authorities could therefore restrict 

his expression if they believed it necessary for the maintenance of order. Accordingly, the court 



 

49 
 

upheld the school’s right to ban baggy pants and held that the student had no constitutional right 

to engage in the practice of sagging. Kordas (2000) 

According to Kordas (2000), many courts have been unwilling to extend protection to 

clothing or insignia that is worn solely to express individuality. This has proven especially true in 

the case of students whose chosen forms of personal expression frequently have been subject to 

the control of others on the grounds that their choice of expression poses the threat of disruption. 

Kordas (2000) further viewed that in each of these cases, the courts found that the prohibition of 

clothing associated with gangs or likely to provoke violence was rationally related to a legitimate 

governmental objective--the prevention of violence--or a legitimate educational objective--the 

maintenance of discipline in the school environment. The literary scholar explains that courts 

have thus been unwilling to allow students to wear potentially disruptive, non-religious clothing 

or insignia for reasons of personal or cultural expression Kordas (2000). 

Kordas (2000) viewed that courts have also sometimes been unwilling to allow students 

to wear religious symbols when it is clear that students are wearing the religious article for 

purposes of self-expression or gang identification and not for reasons of religious devotion. As 

an example, the literary scholar examined Olesen v. Board of Education of School District No. 

228 (1987), where the court upheld a school policy banning male students from wearing earrings. 

The plaintiff, a senior at Bremen High School in Midlothian, Illinois, was suspended from school 

on several occasions for wearing earrings, especially an earring with a cross hanging from it. The 

defendant school board argued that the plaintiff’s wearing of earrings violated the board’s ban on 

the wearing of gang symbols, jewelry, and emblems. The school board argued that, although the 

plaintiff claimed not to belong to any gangs, the cross earring was a symbol used by a local gang, 

the Simon City Royals. While accepting the plaintiff’s protests that he was not a gang member, 
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the court nevertheless upheld the school board’s ban. Finding that the plaintiff’s wearing of an 

earring was solely an effort to express his own individuality, the court explained that the First 

Amendment does not automatically protect expression in the form of personal appearance. The 

court held that schools may regulate the appearance of students when there is a rational 

connection between school policy and the accomplishment of a public purpose. In the court’s 

opinion, the suppression of gang activity on campus constituted such a purpose, and the ban on 

gang symbols was directly related to this goal (Kordas, 2000). 

 Zirkel (1997) examined a case in San Diego, California, that involved a student verbally 

threatening her school counselor for failing to execute a schedule change on her behalf. Sarah 

Lovell, a 10th grader at Mt. Carmel High School, went to her counselor to get her schedule 

changed. After being shuffled around between counselors and administrators for several hours, 

frustration mounted after she failed to get her schedule changed. Finally, after being able to once 

again sit down with her counselor who attempted to make the changes, the counselor noticed that 

the classes that Lovell desired were overloaded. Her counselor advised her to go back to the 

administrative offices to get approval from the Assistant Principal. At that point, Lovell stated 

that she said to the counselor “I’m so angry I could just shoot someone.” However, the counselor 

stated that she heard Lovell state: “If you don’t give me the schedule change, I’m going to shoot 

you.” 

 Three hours later, the counselor reported the alleged statement to administrative officials 

and that she felt threatened by the student’s statements. A referral was written, a meeting 

between school officials and Lovell’s parents took place, where Lovell admitted to part of the 

allegations; however, she said that her statement was just a figure of speech. School officials 

suspended Lovell for 3 days. Upon reading the referral, Lovell’s parents wanted the referral 
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removed from her file. A magistrate court ruled in favor of Lovell, awarding her a portion of her 

attorney fees. 

 The school district filed an appeal in the Ninth Circuit Court, which affirmed the lower 

court’s ruling. However, after further review, the court reversed its decision and ruled in favor of 

the school district citing that the statement did convey a threat of physical violence and given the 

violent trend in public schools, the statement was true threat speech. Nappen (2003) believed that 

since the Gun-Free Zones Act of the 1990s, school officials have suspended students for creating 

paper guns while playing cops and robbers, or making terroristic threats on the playground, or by 

uttering “Pow!” while playing Cowboys and Indians. Nappen (2003) suggested that school 

officials, when faced with an issue, need to determine the difference between a disruption and a 

deliberate disruption. Some students are disruptive without knowing that they are being 

disruptive, and some are deliberately disruptive when they cause a fight or throw objects in a 

classroom. Nappen (2003) postulated that when school officials overreact to a disruption, they 

cause a disruption, and when they issue consequences as a result of overreacting, they in turn 

violate a student’s right to the educational process. 

 Most recently, the Supreme Court grappled with the possibility of reviewing a lower 

court’s ruling in Morse v. Frederick. According to Policinski (2007), a ruling by the High Court 

in this case could offer a 21st century update to the rules by which students and school 

administrators will operate, and such ruling would have an impact on a host of other 

controversies involving student speech that have bubbled up in recent months, from t-shirt 

messages, to web postings that attack teachers, to student editorials that discuss gay rights. 

Policinski (2007) examined the facts of the Frederick case: The student, Frederick, had been 

suspended for 5 days for his failure to obey a command to leave a common area and for 
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remaining seated during the Pledge of Allegiance. In an effort to irritate his principal, Frederick 

displayed a banner from a public sidewalk across the street from the school property, which read, 

“Bong Hits 4 Jesus.” As Policinski (2007) further pointed out, Principal Morse allegedly violated 

Frederick’s free speech rights when she crossed the street after spotting the banner and pulled it 

from Frederick’s hands. In his analysis of these facts, Policinski, (2007) made the editorial note 

that the Morse v. Frederick case was not about “bongs or Jesus” but about the extent to which 

public school officials can or should control the speech of students who attend their schools.
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CHAPTER 3 

METHODOLOGY AND PROCEDURES 

Introduction 

This study was a qualitative study utilizing the examination of case law. The primary 

sources used in this research were decisions handed down by the federal and state courts. 

Moreover, this study also used secondary sources to supply meaningful information to the reader 

about case law. The primary purpose of this study was to analyze court cases that dealt with 

students’ First Amendment rights and how their rights impact the decisions that public school 

administrators make regarding students’ right to express themselves. The focus of this study was 

on litigation that directly relates to students’ freedom of speech and freedom of expression, and 

as a result, provided public school administrators operative principles to use in a public school 

setting. Chapter 3 includes the research questions, research procedures, a description of the 

search for court cases, and the case brief methodology. 

 

Qualitative Research 
 

According to Creswell (1988), qualitative research is a process of inquiry that is based on 

distinct methodological traditions of inquiry that explore a social or human problem. The 

researcher builds a complex, holistic picture, analyzes words, reports detailed views of 

informants and conducts the study in a natural setting. 

In designing a qualitative study, the writer works with broad philosophical assumptions. 

Possible frameworks, questions, problems, and questions are gathered through the collection of 
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data through techniques such as observations, interviews, and audio-visual materials. Reducing 

the data into small categories or themes is the next logical step to present in the form of a 

narrative to the reader (Creswell, 1998). 

It was the intent of this research to conduct a legal study of post-Hazelwood court cases 

that involve the First Amendment rights of students in K-12 public schools and to examine this 

ever-evolving issue in terms of challenges facing school administrators in the present society. 

The timeframe in this study of case law research was from 1988 through 2009. This time period 

was chosen to analyze a litany of post-Hazelwood cases to compile, analyze, and identify legal 

trends in First Amendment Rights cases. The legal trends were identified and documented so that 

school administrators would have a clear understanding and direction when confronted with legal 

issues involving the First Amendment Rights of K-12 public school students. 

 

Research Questions 

The following questions below guided this study: 

1. What issues have the Federal and State Courts identified in K-12 student free speech 

cases since Hazelwood? 

2. What have been the outcomes of K-12 free speech cases in the Federal and State courts 

since Hazelwood? 

3. What trends can be identified in the K-12 student free speech cases in Federal and 

State courts since Hazelwood? 

4. What principles for school administrators can be discerned from an analysis of the 

courts’ K-12 student free speech rulings since Hazelwood? 
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Search for Court Cases 

 Cases in this study focused on those that were adjudicated in the United States Supreme 

Court, the United States Courts of Appeal, and the United States District Courts and State 

Courts. The Headnotes System on Lexis-Nexis Computerized Research system served as 

identifiers and descriptors that were used to facilitate the search for court cases that related to the 

First Amendment and students’ rights to freedom of expression in the public schools. The 

Headnotes System on Lexis-Nexis is designed to provide shortcuts to the various legal topics 

found in case law and legal research searches. The Lexis-Nexis Computerized Research system 

utilizes the Headnotes system as opposed to the Key Number system, which is utilized by 

WestLaw Computerized Research system. Natural language search terms as well as terms and 

connectors as proscribed by the Lexis-Nexis computerized research database system were 

utilized to search for court cases in this study. The primary natural language search terms utilized 

were “First Amendment in Public Schools,” “K-12 Free Speech,” and “Freedom of Expression in 

public schools.” The natural language search terms were beneficial in revealing many of the 

cases that were found in this study. Lexis-Nexis also gives the user an option to use terms and 

connectors in searching for cases in a particular subject area. The natural language word search 

proved much more beneficial in this process. Some of the cases identified were adjudicated 

based on civil procedure grounds and had no bearing on the legal analysis in this study. Those 

cases were discarded based on that fact. 

 

Case Brief Methodology 

The methodology that was used in this study was case analysis. According to Statsky and 

Wernet (1984), case analysis involves making predictions relating to the applicability of 
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opinions. Another term for case analysis that is familiar in legal circles is called “briefing,” or in 

simple terms identifying the essential elements of a case. Statsky and Wernet opine that briefing 

“consists of carefully reading and analyzing the opinion, breaking down the information 

contained in the opinion into ‘elements’ or categories of information, and organizing the 

elements into a structured outline of the opinion” (p. 90). 

Statsky and Wernet (1984) suggested using the following elements to assist in briefing 

cases: 

Citation--descriptive information about a legal document which enables one to find that 
document in a law library. It consists of three parts: (a) names of parties; (b) official site, 
which includes the volume number of the report, abbreviation of the reporter, and (c) the 
page number in the reporter on which the opinion begins. (pp. 28-29) 
 
Facts--information describing a thing, occurrence or event. Key facts are essential facts 
upon which the court’s decision is based. (pp. 122-123) 
 
Issues--questions of whether or in what manner a particular rule of law applies to a 
particular set of facts. A legal issue in an opinion involves the interpretation of one or 
more rules of law. (pp. 160-161) 
 
Holding--the court’s application of particular rule(s) of law to the particular facts of a 
dispute in litigation (pp. 4-5). A conclusion of law reached by a court in an opinion, it is 
binding on the parties to the litigation and can be used as precedent for similar disputes in 
future litigation. (p. 122) 
 
Reasoning--an explanation of why a court reached a conclusion about an answer or 
holding for an issue (pp. 175). Every issue in an opinion has its own holding and 
reasoning. Courts explicitly or implicitly adhere to the following steps in order to resolve 
each individual issue in the opinion: The court targets the rule of law to be interpreted or 
implied. The court identifies what is unclear or debatable about the application of the 
rule(s) of law to the facts of the dispute. The court provides the meaning of the rule(s) of 
law in question and explains how it arrived at this meaning. The meaning is then applied 
to the facts to resolve the dispute. (pp. 175-176) 
 
Disposition--whatever must happen in the litigation as a result of the holdings which the 
court made in the opinion. (p. 195). 
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Analysis of Data 

 The analytical research employed in this qualitative study utilized a legal-historical 

research orientation (Pyrczaka & Bruce, 2000). The systematic process of examining a 

phenomenon to discern the relationship of data to each other in understanding its meaning is a 

description of the type of analysis utilized in this study (Spradley, 1979). The data in this study 

included the legal documents that pertained to the issues dealing with student free speech in K-

12 school settings. 

 The three phases of data analysis of legal documents are internal evaluation, external 

evaluation, and updating the law (Wren & Wren, 1986). In conducting an internal evaluation, the 

researcher read the legal documents to determine the relevance to the research questions. The 

second phase of internal evaluation involved analyzing the documents to determine the legal 

significance and impact on the research problem. According to Wren and Wren (1986), external 

evaluation determined the current status and established validity of the document. This step 

focused on the interpretation and application of earlier court decisions to later decisions found in 

this study. 

The final analytical step in legal research is updating the law (Wren & Wren, 1986). 

Three ways to update legal authorities are shepardizing, pocket supplements, and computerized 

searches. The Lexis-Nexis computerized database system was employed to shepardize or trace 

the history of each case in this study as well as update the current validity of legal authorities. In 

the discovery stage of the data analysis, the researcher reduced and interpreted the data through 

case briefs. According to Statsky & Wernet (1984), “an analytical summary of what a particular 

opinion was all about . . . to ‘brief a case’ or to ‘brief an opinion’ is to identify its essential 

elements” (p. 89). 
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 The investigator then grouped the case briefs chronologically and by jurisdiction to 

evaluate current trends in the case law. These trends assisted the researcher in the discernment of 

the guiding principles for school administrators. 

 

Conclusion 

This study could be a valuable resource to school administrators who are called upon to 

strike a balance between the First Amendment rights of public school students and the expression 

of their personal viewpoints while on school premises or while participating in school-sponsored 

activities. Additionally, school systems will be able to use this study in planning school polices 

related to student expression. Whatever the possible uses of this study may be, this qualitative 

study of the current trends in the First Amendment Rights of K-12 public school students is 

useful in light of the recent challenges and debates currently taking place in our public schools.
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CHAPTER 4 

ANALYSIS OF DATA 

Introduction 
 
 Chapter 4 provides a case analysis of chosen federal and state court rulings relating to 

students’ First Amendment rights of speech and expression in public schools. The case analysis 

utilized in this study is referred to as a case brief (Statsky & Wernet, 1984). The format of the 

case briefs is composed of the citation, the facts, the issue, the holding, the reasoning, and the 

disposition. Cases are categorized and presented in alphabetical order and characterized 

according to the area of infringement. 

 

Case Briefs 

 Citation: Frost v. Hawkins County Bd. of Education, 851 F. 2d 822 (1988). 

 Facts: Appellant born-again Christian filed an action against school officials alleging 

violation of her constitutional rights in being removed from the elementary school when she 

attempted to take her child from reading classes that utilized a book objected to by appellant. 

Issue: Whether a parent who was removed from the school for attempting to take her 

child from a reading class when she objected to the book had her First Amendment rights 

violated. 

Holding: The court affirmed the trial court’s grant of a directed verdict in favor of 

appellee city, reversed the damages award in favor of appellant born-again Christian and granted 

a judgment notwithstanding the verdict to appellant board of education because appellant 
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Christian suffered no constitutional deprivation in being removed from the school when she tried 

to take her child from a reading class that used a book appellant Christian objected to. 

Reasoning: Appellant Christian had not proved she was deprived of any federal right, and 

granted judgment notwithstanding the verdict to the appellant board. Establishment Clause 

Disposition: Affirmed. 

Citation: Virgil v. School Bd., 862 F.2d 1517 (1989). 

Facts: Plaintiffs claimed that the United States Constitution, Amendment 1 prevented 

defendants from removing a previously approved textbook from an elective high school class 

because of objections to the material’s alleged vulgarity and sexual explicitness. 

Issue: Whether a school’s removal of a sexually explicit textbook from a high school 

class violated the student’s First Amendment rights. 

Holding: The court affirmed the judgment of the trial court because the defendants’ 

removal of vulgar and sexually explicit material from a high school textbook was proper, 

because it was reasonably related to the legitimate pedagogical concern of denying students 

access to potentially sensitive topics. 

Reasoning: The court affirmed the judgment of the trial court because defendants’ 

decision to remove the material was reasonably related to the legitimate pedagogical concern of 

denying students access to potentially sensitive topics such as sexuality.  

The court held that the deferential standard established in Hazelwood had been met, as 

the removal decision was reasonably related to legitimate pedagogical concern of denying 

students access to potentially sensitive topics such as sexuality. 

Disposition: Affirmed. 

Citation: Searcey v. Harris, 888 F .2d 1314, (1989). 
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Facts: In February of 1983, the Atlanta Peace Alliance sent a letter to each of the Atlanta 

high school principals requesting permission to place literature in guidance counselors’ offices, 

to place advertisements in school newspapers and to appear at Career Days. They submitted a 

plan to the Board but the Board took no action. In the meantime, two high school principals 

accepted the literature. In June 1983, the APA representatives met with Superintendent Alonzo 

Crim to discuss the APA’s access to the school programs. Dr. Crim agreed to distribute materials 

to the guidance counselors, to allow the APA to set up a table at Career Day, to make a list of 

APA speakers available to the high schools, and to allow the APA to place paid advertisements 

in the school yearbooks. After some publicity about Dr. Crim’s agreement with the APA, on 

October 4, 1983, the School Board reviewed Dr. Crim’s decision and directed him to deny APA 

all access to the schools. At the same time, the Board directed Dr. Crim to develop a policy 

governing Career Days. In April 1984, however, the Board had not adopted any policy regarding 

Career Days and still completely barred the APA from the schools. The APA then filed suit in 

the district court contending that the School Board was violating their members’ First 

Amendment rights. 

Issue: Whether the School Board’s regulations covering participation in career day 

activities violated group First Amendment rights. 

Holding: The court held that the requirement that any speaker for a group participating in 

career day have direct knowledge of a particular career was unreasonable. 

Reasoning: Certain regulations promulgated by appellant school board were 

unconstitutional because regulations covering participation in career day activities were designed 

either directly or indirectly to deny Appellee peace group’s participation in the forum.  
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Since the purpose of a curricular program is by definition pedagogical, the court required 

that the regulation be reasonable in light of the pedagogical purposes of the particular activity. 

Hazelwood does not alter this test for reasonableness in a non public forum such as a school, but 

rather provides the context in which the reasonableness of regulations should be considered. 

Disposition: Affirmed. 

Citation: Board of Education of the Westside Community Schools v. Mergens, 496 U.S. 

226, (1990). 

Facts: In January 1985, respondent Bridget Mergens met with Westside’s principal Dr. 

Findley, and requested permission to form a Christian club at the school. The proposed club 

would have the same privileges and meet on the same terms and conditions as other Westside 

student groups, except that the proposed club would not have a faculty sponsor. According to the 

students’ testimony at trial, the club’s purpose would have been, among other things, to permit 

the students to read and discuss the Bible, to have fellowship, and pray together. Membership 

would have been voluntary and open to all students regardless of religious affiliation. Findley 

denied the request, as did associate superintendent Tangdell. In February 1985, Findley and 

Tangdell informed Mergens that they had discussed the matter with Superintendent Hanson and 

that he agreed that her request should be denied. The school officials explained that school policy 

required all student clubs to have a faculty sponsor, which the proposed religious club would not 

or could not have, and that a religious club at the school would violate the Establishment Clause. 

In March 1985, Mergens appealed the denial of her request to the Board of Education, but the 

Board voted to uphold the denial. Respondents, by and through their parents as next friends, 

brought suit in the United States District Court for the District of Nebraska seeking declaratory 

and injunctive relief. 
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Issue: Whether a School Board violated a religious group’s Fourteenth Amendment 

Rights as a result of not allowing them access to the school building during non instructional 

time. 

Holding: The Equal Access Act (EAA) applied to petitioner school board because 

petitioner allowed a limited open forum at school. 

Reasoning: Petitioner allowed a limited open forum at school. Equal Access 

Disposition: Affirmed. 

Citation: Roberts v. Madigan, 921 F. 2d 1047 (1990). 

Facts: A teacher’s curriculum included a silent reading period, and during the period, he 

often read from the Bible. The principal directed the teacher to keep the Bible out of sight during 

classroom hours and directed the removal of two religious books from the classroom 

bookshelves. The court held that the district court correctly dismissed, for lack of standing, the 

students and the parents’ claims that the action violated the First Amendment. 

Issue: Whether a school’s directions to a teacher to cease reading a Bible in the classroom 

and the removal of two Christian books from the class violated the Establishment Clause. 

Holding: The court affirmed the district court’s judgment. 

Reasoning: The court found that the school’s actions had a secular purpose, namely, to 

assume that none of the teacher’s classroom materials or conduct violated the Establishment 

Clause. The primary effect the school’s action was not to send a message of disapproval of 

Christianity. Finally, the school’s action did not foster excessive government entanglement with 

religion. Establishment Clause 

Disposition: Affirmed. 
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Citation: Planned Parenthood of Southern Nevada v. Clark County School District, 941 

F. 2d 817 (1991). 

Facts: The Plaintiff, a family planning program, filed an action against defendants, the 

school district, members of the school board, and various school officials, seeking declaratory 

injunctive relief for an alleged deprivation of its First Amendment rights. Plaintiff claimed that 

defendants violated its rights by refusing to accept advertisements that it submitted for 

publication in high school newspapers, yearbooks, and athletic programs. The lower court 

awarded judgment to defendants, finding that the publications were nonpublic forums. On 

appeal, the court affirmed, finding that the decision by defendant school district to feature 

advertising in newspapers, yearbooks and athletic programs did not indicate the clear intent to 

abdicate editorial control over their contents and create a forum for advertisers of lawful goods 

and services. The court further found that the publications were nonpublic forums. Finally, the 

court found that defendant school district retained the right to disapprove of advertisements that 

might carry a school-sponsored message to readers of its publications and put their imprimatur 

on one side of a controversial issue. 

Issue: Whether the school district could lawfully disapprove advertisements regarding 

reproduction health. 

Holding: The order awarding judgment to defendants, a school district and officials, in 

the action filed by plaintiff, a family planning program, alleging violations of its First 

Amendment rights was affirmed. 

Reasoning: The defendants retained the right to disapprove of advertisements that might 

carry a school-sponsored message to readers of its publications and put their imprimatur on one 

side of a controversial issue. The court determined that this case raises the same concern by the 
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Hazelwood court, because both are school cases and the publications are school sponsored. Thus, 

in striking a balance between school’s interests and Planned Parenthood’s, the court assumed that 

school sponsored publications are non public and that unless the schools affirmatively intend to 

open a forum for indiscriminate use, restrictions reasonably related to the school’s mission do 

not violate the first amendment. 

Disposition: Affirmed 

Citation: Jones v. Clear Creek Indep. Sch. Dist., 977 F. 2d 963 (1992). 

Facts: A parent on his behalf and as next friend of his child, challenged the 

constitutionality of the school district’s resolution permitting public high school seniors to 

choose student volunteers to deliver nonsectarian, non-proselytizing invocations at their 

graduation ceremonies 

Issue: Whether the school’s policy of allowing nonsectarian, non-proselytiing invocations 

at its graduation violated the Establishment Clause. 

Holding: The court upheld the constitutionality of the school district’s graduation 

invocation policy and affirmed the decision granting summary judgment of the school district. 

Reasoning: The resolution had a secular purpose of solemnization, and its primary effect 

was to solemnize graduation ceremonies, not to advance religion. Also, the resolution kept the 

school district free from all religious entanglement. The school district did not unconstitutionally 

endorse religion by submitting the decision of graduation invocation content to the majority vote 

of the senior class. Also, the prayers allowed under the resolution did not unconstitutionally 

coerce objectors into participation in religious exercises. Establishment Clause 

Disposition: Affirmed. 

Citation: Board of Education v. Alexander, 983 F. 2d 745 (1992). 
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Facts: A regulation requiring a local educational agency to take administrative costs “off-

the-top” of the total agency allotment before it divided the funds between public and private 

schools in order to keep expenditures equal. 

Issue: Whether a state regulation aimed at keeping funding expenditures equal among 

public and private schools violated the Establishment Clause. 

Holding: The court affirmed the summary judgment for the education officials. 

Reasoning: The court held that the statute was not unambiguous on its face but was 

reasonably interpreted to allow the regulation, which reconciled the statute’s intent that required 

equal expenditures with a United States Supreme Court decision that added administrative costs 

to secular schools that received Chapter 1 funds. The regulation did not violate the Establishment 

Clause because it had a secular purpose, and the primary effect did not benefit sectarian school 

students at the expense of students who were enrolled in public schools. Establishment Clause 

Disposition: Affirmed. 

Citation: Lee v. Welsman, 505 U.S. 57 (1992). 

Facts: In the public school system, principals were permitted to invite members of the 

clergy to offer invocation and benediction prayers as part of formal school graduation 

ceremonies. Respondent parent, whose daughter was scheduled to graduate from middle school, 

sought a temporary restraining order in the district court to prohibit school officials from 

including invocation or benediction in the graduation ceremony. 

Issue: Whether the inclusion of local clergy to offer prayers and invocations as part of 

graduation ceremonies is consistent with the Establishment Clause. 

Holding: The Supreme Court affirmed judgment. 
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Reasoning: The inclusion of the prayers of clerical members as apart of school graduation 

ceremonies was inconsistent with the Establishment Clause of the First Amendment. 

Disposition: Affirmed. 

Citation: McIntire v. Bethel School, Independent School District No. 3, 804 F. Supp. 1415 

(1992). 

Facts: Plaintiffs, students and parents, sought a temporary injunction to bar defendants, 

the superintendent and school board members, from banning t-shirts during school hours and at 

school activities bearing certain words. 

Issue: Whether defendants should be enjoined from barring t-shirts believed to promote 

alcohol where the defendants failed to show that the prohibition is legitimately related to 

pedagogical concern. 

Holding: A temporary injunction was granted only against defendant superintendent, 

plaintiffs having shown a substantial likelihood of success on the merits of their First 

Amendment claims. The court granted a preliminary injunction against defendant superintendent, 

barring him from prohibiting the t-shirts from being worn during school hours. 

Reasoning: The court concluded that the dress code provision proscribing the wearing of 

apparel bearing a message which advertises alcoholic beverages is not facially unconstitutional. 

Defendants have failed to meet the burden of proving any facts which might reasonably have led 

them to forecast that the t-shirt message would be perceived as an advertisement for liquor and 

will result in substantial disruption or material interference with the work of the school or that it 

would infringe upon the rights of other students as in Tinker. 

Disposition: The court granted a preliminary injunction against defendant superintendent, 

barring him from prohibiting the t-shirts from being worn during school hours. 
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Citation: Chandler v. McMinnvile School District, 978 F.2d 524 (1992). 

Facts: On February 8, 1990, the school teachers in McMinnville, Oregon commenced a 

lawful strike. In response to the strike, the school district hired replacement teachers. Chandler 

and Depweg were McMinnvile High School students and their fathers were among the striking 

teachers. On February 9, 1990, Chandler and Depweg attended school wearing various buttons 

and stickers on their clothing. Two of the buttons displayed the slogans “I’m not listening scab” 

and “Do scabs bleed?”  Chandler and Depweg distributed similar buttons to some of their 

classmates. During a break in the morning classes, a temporary administrator saw Depweg 

aiming his camera in a hallway as if to take a photograph. The administrator asserted that 

Depweg had no right to take his photograph without permission and instructed Depweg to the 

accompany him to the vice-principal’s office. Chandler witnessed the request and followerd 

Depweg into the office, where they were met by vice-principal Carole Whitehead. Whitehead, 

upon noticing the buttons asked both students to remove them because they were disruptive. A 

replacement teacher in one of Depweg’s classes confirmed that there had been no disruption. 

Nonetheless, Whitehead ordered that the buttons be removed. Chandler and Depweg, in the 

belief that the buttons were protected as a lawful exercise of free speech, refused to comply. 

Whitehead then suspended them for the remainder of the school day for willful disobedience. 

Chandler and Depweg returned to the school on February 13, 1990, the next regularly scheduled 

school day, with different buttons and stickers on their clothing. They each wore a button that 

read “Scabs” with a line drawn through it and a sticker that read “Scab we will never forget. 

Vice-Principal Mike Hyder asked Chandler to remove those buttons and stickers containing the 

word “scab” because they were disruptive. Chandler, anticipating further disciplinary action, 

complied with the request. Chandler and Depweg filed action in district court alleging that the 
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school official’s reasons for requesting the removal of the buttons were false and pretextual, and 

therefore violated their First Amendment rights to freedom of expression. 

Issue: Whether the “scab” buttons worn by the students were “inherently” disruptive. 

Holding: The court reversed the district court’s dismissal of appellant students’ action 

and remanded. 

Reasoning: The record did not support the finding that the wearing of the “scab” buttons 

was inherently disruptive given the requirement that the facts be considered upon review of the 

district court’s decision in the light most favorable to the appellants. 

The court concluded that the district court erred in holding, without more, that the “scab” 

buttons were inherently disruptive under the Tinker standard. 

Disposition: The court reversed the district court’s dismissal of appellant students’ action 

and remanded. 

Citation: Gilbertson v. Washoe County Sch. Dist., 1992 U.S. App. LEXIS 20304. 

Facts: Plaintiff student participated in a journal, which contained vulgar language and 

insulted teachers and students. Plaintiff was disciplined for vulgar language, flagrant disrespect 

of student and faculty, and highly disruptive behavior. Plaintiff filed action alleging that 

defendant school district wrongly suspended her. Plaintiff appealed the grant of summary 

judgment for defendant. 

Issue: Whether a student, who was suspended for participating in a widely disseminated 

journal with vulgar and insulting language about students and faculty was violated against under 

the First Amendment. 

Holding: The court affirmed summary judgment for defendant school district. 
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Reasoning: The plaintiff had no privacy rights in the journal, which she took steps to 

keep private and which was designed to be passed publicly among contributors and readers as a 

forum of public communication. Plaintiff’s right to free speech was not violated because the use 

of vulgar language by students in public school was punishable. 

The court held that the school’s regulations were appropriate given the school’s 

responsibility to teach children what is socially acceptable behavior under citing Bethel. 

Disposition: Affirmed. 

Citation: Disilets on Behalf of Dislets v. Clearview Regional Bd. of Educ., 266 N.J. 

Super. 531 (1993). 

Facts: Plaintiff student brought suit against defendants, a school board, a superintendent, 

and a principal, after two movie reviews he had written for the junior high school newspaper 

were removed prior to publication. The trial court held that Plaintiff’s state, but not federal, 

constitutional rights were violated. On appeal by defendants, the court affirmed, holding that the 

school newspaper was not a public forum and could be fairly characterized as part of the school 

curriculum. Nothing contained in the plaintiff’s reviews was offensive, lewd, vulgar, obscene, 

libelous, insulting to the rights of others, likely to be disruptive of or interfere with orderly 

school conduct and discipline, or inappropriate for immature audiences. The point of the 

censorship was not to address stylistic deficiencies of the words chosen by the writer to convey 

his information; it was to suppress the idea itself. The pedagogical interests of the school did not 

extend beyond the style and content of the article. 

Issue: Whether the censoring of the student publication by removing two movie reviews 

prior to publication based on the subject matter violated the Plaintiff’s First Amendment rights. 
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Holding: The trial court’s judgment holding that removal of Plaintiff student’s movie 

reviews prior to publication of a student newspaper by defendants, a school board, a 

superintendent, and a principal, violated plaintiff’s First Amendment rights. 

Reasoning: The articles were censored based on their subject matter, not their content. 

The court concluded that under the Hazelwood standard, the board’s decision to censor 

Plaintiff’s articles must be upheld because the Superintendent’s decision was legitimately related 

to pedagogical concerns. 

Disposition: The judgment under review was affirmed. 

Citation: Lamb’s Chapel v. Center Moriches Union Free School District, 508 U.S. 384 

(1993). 

Facts: Lamb’s Chapel, an evangelical church applied twice to the Center Moriches Union 

Free School District for permission to use school facilities to show a six-part film containing 

lecture by Doctor James Dobson. A brochure provided on request of the District identified Dr. 

Dobson as a licensed psychologist, a former associate clinical professor of pediatrics at the 

University of Southern California, best-selling author and radio commentator. The brochure 

stated that the film series would discuss Dr. Dobson’s views on the undermining influences of 

the media that could only be counterbalanced by returning to traditional, Christian family values 

instilled at an early age. The brochure went on to describe the contents of each part of the six 

parts of the series. The district denied the first application saying that “this film does appear to be 

church related and therefore your request must be refused.” The second application for 

permission to use school premises for showing the film series, which described it as a “Family 

oriented move--from a Christian perspective,” was denied using identical language. The Church 

brought suit in the District Court, challenging the denial as a violation of the Freedom of Speech 
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and Assembly Clauses, the Free Exercise Clause, and the Establishment Clause of the Fourteenth 

Amendment. 

Issue: Whether denying a church access to school premises for public viewing of an 

alleged religious film violated the Free Speech Clause of the U.S. Constitution. 

Holding: Summary judgment denying petitioners access to respondent’s school property 

for public use was reversed because it was viewpoint based discrimination to permit school 

property to be used for the presentation of all views about family issues and child rearing except 

those dealing with the subject matter from a religious standpoint. 

Reasoning: The use of school premises for religious purposes violated the First 

Amendment’s free speech clause, given that (a) the school board permitted the use of school 

property for social or civic purposes, (b) there was no suggestion that the film in question would 

not constitute such a use, and (c) permission had been denied solely because the film dealt with 

an otherwise permissible subject from a religious standpoint. Establishment Clause 

Disposition: Summary judgment denying petitioners access to respondent’s school 

property for public use was reversed.  

Citation: Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, (1993). 

Facts: Petitioner student, who had been deaf since birth, asked respondent school district 

to provide a sign-language interpreter to accompany him to classes at a Catholic high school 

pursuant to the Individuals with Disabilities Education Act. The court appeals decided, however, 

that the provision of such a publicly employed interpreter would violate the Establishment 

Clause of the First Amendment. On writ of certiorari, the Court determined that the IDEA 

created a neutral government program dispensing aid not to schools but to individual children 

with disabilities. 
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Issue: Whether the provision of a school-employed Deaf Interpreter to a deaf student at a 

sectarian school violated the Establishment Clause. 

Holding: The Court reversed the judgment of the court of appeals denying petitioners’ 

request for a preliminary injunction. 

Reasoning: The Establishment Clause did not prohibit respondent from providing 

petitioner student with an interpreter. Establishment Clause 

Disposition: Reversed. 

Citation: Jeglin, II, et. al v. San Jacinto Unified School District, 827 F. Supp. 1459 

(1993). 

Facts: On March 3, 1993, students Alan and Marvin Jeglin were sent to the Monte Vista 

Middle School Principal’s Office. Alan was told that his wearing of a University of California, 

Riverside sweatshirt was in violation of the dress code and Marvin was told his wearing of a 

Chicago Bears professional sports team jacket was also in violation of the dress code. Both were 

told that any further violation of the dress code would lead to their removal from their regularly 

scheduled classes and placement in alternative education for a day, and that any subsequent 

violation would lead to their suspension from school. On March 5, 1993, Ariel Jeglin and Elisa 

Jeglin were found in violation of the dress code by De Anza Elementary School staff for the 

wearing by Ariel of a blue sweatshirt identifying the University of California, Los Angeles and 

the wearing by Elisa of a shirt identifying the Tiwns, her brother’s baseball team at Valley Wide 

Recreating District as well as a professional sports team. Principal Harrison subsequently met 

with the mother of Ariel and Elisa, advised her that they had committed a first violation of the 

dress code and told her that further violations would result in alternative education away from 

their regular classrooms and suspension from any additional violation. In addition, Ron White, 
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principal of San Jacinto High School stated to Darcee Le Borgne that he would enforce the dress 

code if she wore her university and sports which included a University of San Diego sweatshirt 

and a Los Angeles Lakers and Dodgers t-shirts. The plaintiffs filed a complaint for declaratory 

and injunctive relief alleging restriction, prevention, deprivation and denial fo their right to free 

speech guaranteed by the First Amendment of the United States Constitution and California 

Education Code Section 48907. 

Issue: Whether a school dress code, prohibiting students from wearing sports 

paraphernalia bore a standard of showing gang presence or natural interference with school 

activities. 

Holding: The court granted a preliminary injunction against enforcement of the dress 

code in the elementary and middle school, but denied injunctive relief with regard to the high 

school. 

Reasoning: With regard to the elementary schools, there was no proof of any gang 

presence or any actual or threatened disruption or material interference with school activities, 

related to the students’ dress. There was some evidence of a negligible gang presence at the 

middle school, but no actual or threatened disruption of school activities. Evidence regarding the 

high school was conflicting, but carried defendant’s burden justifying enforcement of the dress 

code. 

The teachings of Tinker are clear that public school students have a right to freedom of 

speech which is not shed at the schoolhouse gate. This speech in our view, compasses the 

wearing of clothing that displays a student’s support of a college or university or a professional 

sport team. 
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Disposition:  The court granted injunctive relief against defendant school board’s dress 

code policy, with regard to the elementary and middle school population, on the complaint filed 

by plaintiff public school students. Defendant did not carry its burden of proof of justifying a 

curtailment of that population’s free speech rights. However, injunctive relief was denied with 

regard to the high school population, where defendant carried its burden of proof. 

Citation: Wallace v. Knox County Bd. of Educ., 1993 U.S. App. LEXIS 20477. 

Facts: A student attended a public school. The board of education approved use of a cable 

channel in the classroom, and the student’s father objected to the program’s content and to the 

commercials. The student was allowed to leave the classroom during the broadcast, but was not 

provided with other educational instruction or material. He filed suit for violations of the First 

Amendment, the Equal Protection Clause, and due process. The district court dismissed the 

action, and the student appealed. 

Issue: Whether a cable broadcast used in the classroom violated the Establishment 

Clause. 

Holding: The court affirmed the order dismissing the student’s complaint alleging civil 

rights violations by the board of education and board members. 

Reasoning: (1)The student’s allegation that the broadcasts promoted business interests 

and commercial products did not amount to a violation of the Establishment Clause because a 

religion or religious faith was not involved; (2) because the student voluntarily removed himself 

during the broadcasts, there was no equal protection violation; (3) the student’s interest in public 

education was not being denied by the state, and he failed to state a claim based upon violation 

of his due process rights; and (4) there was no violation of the Exercise Clause because the 
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student merely alleged that he did not agree with the purported values and beliefs being 

broadcast. Establishment Clause 

Disposition: Affirmed. 

Citation: Baxter v. Vigo County School Corporation, 26 F. 3d 728 (1994). 

Facts: Chelsie Baxter’s parents, James and Wilma Baxter attempted to complain about 

grades, racism and other unspecified policies at Lost Creek Elementary School. Their daughter 

wore t-shirts that read “Unfair Grades,” “Racism,” and “I Hate Lost Creek.”  The parents also 

alleged that Ray Azar, principal of the school, prevented Chelsie from wearing the shirts and 

subjected her to unspecified punitive actions that prevented her from speaking out on matters of 

concern. Chelsie’s parents alleged that the Vigo County School Corporation violated Chelsie’s 

rights to freedom of speech, due process, and equal protection. Furthermore, the Baxter’s alleged 

that the defendants had violated their rights by subjecting them to “punitive and coercive 

measures” which resulted in restraining orders and false prosecutions. 

Issue: Whether the principal of an elementary school was entitled to qualified immunity 

with respect to a student’s First Amendment claim. 

Holding: For the foregoing reasons, judgment was affirmed in the district court. 

Reasoning: Appellants failed to show that student had a clearly established right to wear 

expressive t-shirts to school. 

The court cited Hazelwood in stating that a school must be able to take into account the 

emotional maturity of the intended audience in determining whether to disseminate student 

speech on sensitive topics.  

Disposition: Judgment was affirmed in the district court. 

Citation: Pyle v. The South Hadley School Committee, 861 F. Supp. 157 (1994). 
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Facts: Students contended that the school board and superintendent should have been 

enjoined from prohibiting students from wearing t-shirts with “vulgar” slogans. 

Issue: Whether a school’s dress code that prohibited vulgar and harassing messages on t-

shirts violated the students First Amendment rights. 

Holding: The court denied the student’s request for an injunction to enjoin school board 

and superintendent from prohibiting clothing that was “vulgar” but it granted an injunction to 

enjoin the portion of the dress code prohibiting “harassing” slogans, except in circumstances 

where the clothing materially disrupted the school’s operations. 

Reasoning: The court disagreed and held that the school’s exercise of its authority to limit 

vulgar slogans on t-shirts did not run afoul of the First Amendment, even where there was no 

immediate prospect of disruption. 

In making this ruling, the court cited Tinker’s warning that to justify silencing student 

speech in the school, officials must show more than just a mere desire to avoid the discomfort 

and unpleasantness that always accompany an unpopular viewpoint. 

Disposition: The court denied student’s request for an injunction. 

Citation: Brown v. Woodland Joint Unified Sch. Dist., 27 F.3d 1373 (1994). 

Facts: Plaintiff parents filed an action that sought injunctive and declaratory relief. They 

alleged that defendant school district had violated their children’s rights under the federal and 

state constitutions. Defendant used classroom activities that involved children pretending that 

they were witches. The course included a range of selections of chants from various traditions. 

The parties filed cross-motions for summary judgment in favor of defendant. 

Issue: Whether classroom activities that resembled witchcraft was a violation of the 

Establishment Clause. 
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Holding: The court affirmed the judgment of the trial court, which granted summary 

judgment in favor of defendant school district. 

Reasoning: The court applied the Lemon test, as it analyzed a possible violation of the 

Establishment Clause. The court held that a coincidental resemblance to witchcraft ritual was not 

an endorsement by defendant of witchcraft. Establishment Clause 

Disposition: Affirmed. 

Citation: Bd. of Educ. v. Grumet, 512 U.S. 687 (1994). 

Facts: A village that was a religious enclave fell within a nearby school district until a 

special state statute (1989 N.Y. Laws, ch. 748) carved out a separate district, following village 

lines, to serve this distinctive population. Before the new district began operations, petitioners 

brought this action against respondents, the state school board association, the new school 

district, and the nearby school district; alleging that the new statute was unconstitutional under 

the Establishment clause of the First Amendment. 

Issue: Whether a state statute which carved out a special school district for a religious 

community violated the Establishment Clause.  

Holding: The court affirmed the judgment of the lower court granting summary judgment 

in favor of respondents and declaring the statute unconstitutional because the court found that the 

statute violated the prohibition against establishment of religion. 

Reasoning: On writ of certiorari, the court held that the statue departed from a course of 

neutrality toward religion by delegating the state’s discretionary authority over public schools to 

a group defined by its character as a religious community, in a context that gave no assurance 

that government power had been or would be exercised neutrally. Establishment Clause 

Disposition: Affirmed. 
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Citation: Washegesic v. Bloomingdale Pub. Sch., 33 F.3d 679 (1994). 

Facts: A former student filed a cause of action against a public school alleging that a 

portrait of Jesus Christ hung in a hallway violated the Establishment Clause of the First 

Amendment. The lower court found that the portrait violated the Establishment Clause and 

defendant appealed. The court affirmed the lower court’s finding. The court held that the cause 

action was not moot although plaintiff had graduated. The plaintiff continued to suffer an actual 

injury because he still visited the school, and therefore, had continual direct contact with the 

picture. The court held that to satisfy the requirements of the Establishment Clause the 

government practice at issue must 1) clearly reflect a secular purpose; 2) have a primary effect 

that neither inhibits nor advances religion; and 3) avoid excessive government entanglement with 

religion. 

Issue: Whether a hung portrait of Jesus Christ in a public school violated the 

Establishment Clause. 

Holding: The court held that although plaintiff former student had graduated he still 

suffered a continuing direct injury, and therefore his cause was not moot. 

Reasoning: The court held that the picture failed all three prongs and that defendant, in 

hanging the picture, endorsed the Christian religion exclusively. Establishment Clause 

Disposition: The court affirmed the lower court’s finding that a picture of Jesus Christ 

hung by defendant public school in its hallway violated the Establishment Clause.  

Citation: Walker v. San Francisco Unified Sch. Dist., 46 F.3d 1449 (1995). 

Facts: Defendants, school districts, boards of education, and Secretary of Education, and 

intervenors, parochial school parents, sought review when the district court ruled that the 
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temporary parking of school district owned vans on church property constituted excessive 

entanglement between church and state. 

Issue: Whether temporary parking of public school vans o church property violated the 

Establishment Clause. 

Holding:  The court found that federally funded education programs on parochial school 

grounds did not violate the Establishment Clause. 

Reasoning: The court ruled that because Chapter 1 services were a neutrally available 

benefit that provided only an attenuated financial benefit to parochial schools, Chapter 1 did not 

violate the Establishment Clause. Establishment Clause 

Disposition: The court reversed the order of the district court which upheld plaintiff 

taxpayers’ challenge to federally funded programs administered by defendants, school districts, 

boards of education, and Secretary of Education. 

Citation: Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402 (1995). 

Facts: A student and his parent brought an action against a school district claiming 

violation of the Establishment Clause, the district court enjoined the school district from 

permitting the participation and supervision of student prayers by faculty, the use of a song with 

religious content as the choir’s theme song, and the distribution of Gideon Bibles to fifth graders. 

Issue: Whether faculty participation in prayers, the singing of a religious song by the 

chorus and the distribution of Gideon Bibles to fifth graders violated the Establishment Clause. 

Holding: The court affirmed the injunction against the participation of the school 

district’s faculty in student prayers, reversed the injunction that prohibited the singing of the 

choir’s religious theme song, and vacated the injunction pertaining to the distribution of bibles to 

fifth graders. 
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Reasoning: Because the faculty’s participation improperly entangled the school district 

with religion and signaled an unconstitutional endorsement of religion. Establishment Clause 

Disposition: Affirmed. 

Citation: Metzl v. Leininger, 57 F.3d 618 (1995). 

Facts: A teacher objected to the use of public funds to pay teachers for a Good Friday 

holiday. The court determined the number of students and teachers in each of the state’s public 

school districts who would absent themselves from school on Good Friday if the challenged state 

law did not require the schools to be closed that day was a question of fact, upon which no 

evidence was presented. 

Issue: Whether the state’s observance of Good Friday as a paid holiday for teachers 

violated the Establishment Clause.  

Holding: The entry of summary judgment and the issuance of a permanent injunction 

against the Good Friday school closing statute was affirmed. 

Reasoning: The court was of the opinion that the burden of production was on the state to 

present secular justification for the statute, which would otherwise violate the Establishment 

Clause of the First Amendment. The court held that the state failed to show that its law closing 

state’s public schools on Good Friday was necessary to prevent a wasteful expenditure of 

educational resources. Establishment Clause 

Disposition: Affirmed. 

Citation: Bivens v. Albuquerque Public Schools, 899 F. Supp. 556 (1995). 

Facts: During Richard Bivens’ term as a ninth grader, school officials warned him that 

wearing sagging pants violated the student dress code. When the student persisted in wearing 

sagging pants, he was given several warnings and short-term suspensions. Finally, a hearing was 
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scheduled regarding a long-term suspension and notice was sent to the student’s mother, but the 

notice was not actually received until the day after the remainder of the semester. The student 

filed an action under 42 U.S.C.S § 1983, alleging violations of his right to freedom of speech and 

expression, and his Fourteenth Amendment right to procedural due process. 

Issue: Whether a student’s sagging pants constituted “speech” that was protected by the 

First Amendment. 

Holding: The court held that the student failed to meet the objective prong of a two-part 

test to determine whether non-verbal conduct constituted speech by failing to show that his 

“message” was objectively understood. 

Reasoning: Not every defiant act by high school students is constitutionally protected 

speech. The Plaintiff had not shown that his wearing of sagging pants was speech protected by 

the First Amendment. Furthermore, the Plaintiff did not establish that anyone would understand 

and his message was not objectively recognizable.  

Disposition: Defendant’s Motion for Summary Judgment Granted. Plaintiff’s Motion for 

Leave to Amend Complaint Denied. 

Citation: Goluba v. School Dist., 45 F.3d 1035 (1995). 

Facts: A student entered into a consent decree with a school district, which prevented the 

school district from intentionally permitting prayers during graduation. When graduating 

students initiated a prayer before a graduation ceremony, the student brought suit against the 

school district and principal. 

Issue: Whether a consent decree which prevented the school district from intentionally 

prevented prayers at graduation was facially ambiguous. 
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Holding: The court affirmed the judgment that denied student’s motion for civil contempt 

sanctions. 

Reasoning: There was insufficient evidence to conclude that either the principal or other 

school district officials deliberately allowed or permitted prayer at graduation. Neither the school 

district nor the principal clearly violated the terms of the consent decree. Establishment Clause 

Disposition: Affirmed.  

Citation: Settle v. Dickson County Sch. Bd., 53 F 3d 152 (1995). 

Facts: Plaintiff originally signed up to write a paper on “Drama.”  Subsequently, she 

changed her mind after deciding that the topic might be too broad. Without the teacher, Ms. 

Ramsey’s prior approval, plaintiff attempted to submit an outline for a paper entitled “The Life 

of Jesus Christ.”  The teacher refused to accept the outline and told the plaintiff she would have 

to select another topic. At this point, the plaintiff’s father intervened to complain and met with 

the principal of the school, Ms. Ramsey, and other school officials. Ms. Ramsey, told plaintiff’s 

father that she would accept a paper on religion as long as it did not deal solely with Christianity 

or the Life of Christ. On April 3, plaintiff attempted to submit another outline, with the title “A 

Scientific and Historical Approach to Jesus Christ.” Ms. Ramsey rejected this outline as well. 

Ultimately, the principal, the superintendent of schools and the Dickson County School Board all 

expressed their support for Ms. Ramsey’s decision and noted that the teacher had not exceeded 

her discretion as far as they were concerned. Plaintiff and her family decided to make an issue of 

the matter before the School Board and then in court. 

Issue: Whether a school teacher’s refusal to accept a student’s paper on the life of Jesus 

Christ and her issuance of the grade of zero for the student’s failure to write on another topic 

violated the student’s right to free expression. 
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Holding: The court affirmed the district court’s decision granting summary judgment to 

defendants, teachers and school board. 

Reasoning: The court concluded that all of the defendant teacher’s stated reasons for 

refusing to allow plaintiff student to write a research paper on Jesus Christ fell within the broad 

leeway of teachers to determine the nature of the curriculum and the grades to be awarded to the 

students.  

Establishment Clause. 

Disposition: Affirmed. 

Citation: Hsu v.Roslyn Union Free Sch. Dist. No. 3, 85 F.3d 839, (1996). 

Facts: Plaintiff students brought an action against defendant school district under the 

Equal Access Act. Plaintiffs sought to form a student Bible club under the Equal Access Act; 

although all of the officers in the club were to be Christians, in violation of a school policy that 

prohibited religious discrimination. 

Issue: Whether a school’s failure to recognize a Bible Club that had a leadership policy 

which required its’ officers to be Christians was a violation of the Establishment Clause. 

Holding: The court reversed the district court’s judgment in part and remanded for 

preliminary injunction against defendant school district that allowed plaintiff students to form a 

Bible Club with only Christians as the president, vice president, and music coordinator. The 

court affirmed to the extent that the secretary and activities coordinator could not be required to 

be Christians because such positions did not affect the club’s religious speech. 

Reasoning: The court held that the Bible Club’s Christian officer requirement as applied 

to its president, vice president, and music coordinator, was essential to the expressive content of 

the meetings and the club’s purpose and identity was protected by the act. Establishment Clause 
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Disposition: Affirmed. 

Citation: Muller v. Racine Unified School District, 98 F. 3d 1530 (1996). 

Facts: Fourth grader Andrew Muller requested from his elementary school’s principal 

permission to hand out at school invitations to a religious meeting to be held at the church his 

family attends. After some dispute as to who had responsibility, the principal ultimately said no, 

basing his decision on the terms of the school district’s Code of Student Responsibilities and 

Rights. 

Issue: Whether a school’s prohibition of plaintiff from distributing religious flyers based 

on a policy that required a disclaimer was a reasonable regulation of the content of pure speech. 

Holding: The court affirmed in part and reversed in part the district court’s order holding 

all but a disclaimer provision in defendant school district code constitutional. 

Reasoning: Because the disclaimer provision was reasonable and the entire code was 

constitutional as a reasonable tool to ensure that the content of flyers to be distributed by plaintiff 

student did not interfere with the school’s basic educational mission. Establishment Clause 

Disposition: Affirmed in part, reversed in part.  

Citation: Lovell by & Through Lovell v. Ponway Unfied Sch. Dist., 90 F. 3d 367 (1996). 

Facts: Defendants, school district, principal and counselor, sought review of a decision 

which found that defendants violated plaintiff student’s right to free expression on the U. S. 

Constitution Amendment I by suspending plaintiff for uttering a phrase referencing that she 

would shoot defendant counselor if a school schedule was not changed.  

Issue: Whether there is a constitutional protection for a student’s uttering threats of 

violence against a school official. 
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Holding: The court reversed a decision in favor of plaintiff student which found that the 

defendants violated the plaintiff’s right to free expression under the First Amendment by 

suspending her for stating she would shoot defendant counselor. 

Reasoning: The court found no constitutional protection for the threat of violence 

directed at defendant counselor. To resolve the Plaintiff’s First Amendment claim, the court 

viewed that it need not rely upon the Supreme Court precedent that limits student’s free speech 

rights because threats such as that of the Plaintiff’s are not entitled to First Amendment 

protection. Tinker 

Disposition: Reversed. 

Citation: Stephenson v. Davenport Community School District, 110 F. 3d 1303 (1997). 

Facts: In February of 1990, Brianna Stephenson tattooed a small cross between her thumb 

and index finger. She was an eighth grade student in the Davenport Community School District 

at the time, and wore the tattoo without incident while enrolled in the District for the next 30 

months. Stephenson intended to tattoo to be a form of “self-expression.” She did not consider the 

tattoo a religious symbol. She also did not intend for the tattoo to communicate gang affiliation. 

Stephenson eventually enrolled at West High School. While Stephenson attended West High 

School, gang activity within the District’s schools increased. Students brought weapons to class 

and violence resulted from gang members threatening other students who displayed rival gang 

signs or symbols. Furthermore, gang members attempted to intimidate students who were not 

members into joining their gangs. The District worked closely with local police to address these 

problems. In August 1992, Superintendent Peter F. Flynn sent a letter to District parents that 

included the District’s “Proactive Disciplinary Position K-12.” That regulation states that “gang 

related activities such as display of ‘colors,’ symbols, signals, signs, etc., will not be tolerated on 
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school grounds. Students in violation will be suspended from school and/or recommended to the 

Board for expulsion” (Jt. App. at 39). No definition of “gang related activities” or “‘colors,’ 

symbols, signals, signs etc.,” exists in the regulation.” On August 31, 1992, Stephenson visited 

Counselor Wane Grannerman to discuss her class schedule. Grannerman noticed Stephenson’s 

tattoo, considered it a gang symbol, and notified Associate Principal Jim Foy. Foy consulted 

Police Liaison Officer David Holden who, based on a drawing and description of the tattoo, 

stated his opinion that it was a gang symbol. Aside from the tattoo, there was no evidence that 

Stephenson was involved in gang activity and no other student complained about the tattoo or 

considered it a gang symbol. Foy phoned Stephenson’s mother and informed her that Stephenson 

was suspended for the day because her tattoo was gang-related. Stephenson’s parents met with 

Foy the following morning and agreed that Stephenson would continue to attend school on a 

temporary basis with the tattoo covered. Foy informed Stephenson’s parents that she needed to 

remove or alter the tattoo, otherwise the school would initiate disciplinary procedures and 

suspend Stephenson for 10 days. Stephenson chose not to alter the tattoo because she did not 

want a larger tattoo and feared school administrators or police would also classify it as a gang 

symbol. She then met with a tattoo specialist who advised her that laser treatment was the only 

effective method to remove the tattoo. On September 9, Officer Holden examined Stephenson’s 

tattoo and confirmed his earlier opinion that it was a gang symbol. Holden contacted another 

officer who, without viewing the tattoo, also considered it a gang symbol. Principal William 

Rettko held another meeting on either September 9 or 10 with Stephenson, her mother, and Foy. 

At that meeting, the school officials granted Stephenson an extension until September 25 to 

remove the tattoo. School officials warned Mrs. Stephenson that if Stephenson did not remove 

the tattoo by September 25, the school “would suspend her at that time and recommend to the 
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Advisory Council she be excluded from school by the Davenport Board of Education.” On 

September 25, Stephenson and her mother again met with Foy and Rettko and confirmed she was 

completing treatment for removal of the tattoo later that day. The doctor performing the removal 

“burnt through four layers of . . . skin and then followed the procedure with 2 months of various 

appointments at which the skin was scraped off with a razor blade to prevent the bleeding of the 

tattoo.” The procedure, which cost about $500, left a scar on Stephenson’s hand. Stephenson 

filed suit. On February 14, 1996, the district court granted summary judgment for appellees and 

dismissed Stephenson’s cause of action. Stephenson appealed. 

Issue: Whether a school regulation prohibited gang symbols was overbroad and vague 

and violated the plaintiff’s First and Fourteenth Amendment rights.  

Holding: The District regulation is void-for-vagueness. Accordingly, Stephenson’s facial 

overbreadth challenge to the District regulation is moot. 

Reasoning: The District regulation violates the central purposes of the vagueness doctrine 

because it fails to provide adequate notice regarding unacceptable conduct and fails to offer clear 

guidance for those who apply it. The court also declined to hold the regulation overbroad as 

applied to Stephenson because her tattoo does not merit first amendment protection.  

Disposition: Affirmed in part and reversed in part and remanded for further proceedings 

consistent with this opinion. 

Citation: Phillips v. Anderson County School District Five, 987 F. Supp. 488 (1997). 

Facts: On Friday, January 5, 1996, Assistant Principal of Lakeside Middle, Mike 

Ruthsatz discovered James Kinley wearing a Confederate Flag jacket and brought him to 

Principal Don Saxon’s office. Saxon asked Kinley to remove the jacket and refrain from wearing 

it to Lakeside because of the previous problems the school had experienced with students 
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wearing clothing items depicting the Confederate Flag. When Kinley refused to remove the 

jacket, his mother and stepfather were contacted by telephone and informed of the situation. 

Kinley’s stepfather told him not to remove the jacket. Phillips and her husband were advised that 

Kinley could not wear the jacket to school and that Kinley might be suspended for 

insubordination. Kinley was suspended from Lakeside for 3 days for refusing to comply with 

Saxon’s request to remove the jacket. The following Tuesday, January 9, 1996, Saxon held a 

conference with Kinley and Phillips concerning the 3-day suspension. Saxon informed them that 

Kinley would be allowed to return to Lakeside if he did not wear the jacket. Phillips kept Kinley 

out of school for the 3-day suspension, which ended on Friday, January 12, 1996. On that day, 

Phillips brought Kinley back to school wearing the Confederate Flag jacket. Saxon again asked 

Kinley and Phillps to remove the jacket, but they refused. Saxon then suspended Kinley for an 

additional five days. The following Tuesday, January 16, 1996, Saxon held another conference 

with Kinley and Phillips concerning Kinley’s 5-day suspension. Saxon continued to refuse to 

allow Kinley to wear the jacket to Lakeside, and Phillps continued to refuse to return Kinley to 

school unless he was allowed to wear the jacket. Ultimately, Kinley was sent to live with a 

relative and a lawsuit was filed against the school district.  

Issue: Whether a students’ wearing of a confederate jacket would result in material and 

substantial disruption of school and discipline. 

Holding: The court granted county school district defendants’ motion for summary 

judgment. 

Reasoning: Such clothing would result in material and substantial disruption of school 

and discipline. The court held that a substantial and material disruption of the educational 
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process would result if the Plaintiff was allowed to wear the confederate flag jacket to school and 

they acted appropriately and within their discretion when they prohibited the attire. Tinker 

Disposition: The court granted county school district defendants’ motion for summary 

judgment. 

Citation: Chalifoux v. New Caney Independent School District, 976 F. Supp. 659 (1997). 

Facts: Plaintiffs David Chalifoux and Jerry Robertson, began wearing white plastic 

rosaries outside of their shirts as a means of displaying their religious faith. The Plaintiffs wore 

rosaries for several weeks on the New Caney High School campus without comment from school 

administrators. The Plaintiffs were not members of any criminal gang operating in the NCISD. 

Moreover, during the period they wore rosaries, they were never approached by gang members 

because of the rosaries. Nor did Plaintiffs’ display f their rosaries cause any disruptions or 

altercations at New Caney High School. 

Issue: Whether the school district’s regulation barring rosaries worn on the outside of 

clothing bore a reasonable relation to regulating gang activity. 

Holding: The court held that the school district’s regulation barring rosaries worn on the 

outside of clothing violated the First Amendment. 

Reasoning: The court concluded that the prohibition on wearing rosaries violated the 

students’ First Amendment rights since the regulation did not bear a reasonable relation to 

regulating gang activity and placed an undue burden on the students. Pursuant to the standard in 

Tinker, defendants’ must show that Plaintiffs religious speech showed a substantial disruption of, 

or a material interference with school activities. Even in the school setting, more than mere 

speculation about disruption and interference is required. 



 

91 
 

Disposition: The court held that the school district’s regulation barring rosaries worn on 

the outside of clothing violated the First Amendment. 

Citation: Ceniceros by & Through Risser v. Board of Trustees, 106 F. 3d 878 (1997). 

Facts: A student sought permission for a religious student group to meet in a classroom 

during the lunch hour at a public school. Permission was denied, and the she brought action 

under the Equal Access Act. 

Issue: Whether a student religious group that sought to meet in the school during the 

lunch hour and was denied was violated under the First Amendment. 

Holding: The court reversed the trial court’s grant of summary judgment in favor of 

Appellee school district and remanded the case for further proceedings. Appellee had established 

a limited open forum for meetings of student groups during the lunch hour and could not 

discriminate against appellant student’s religious group. 

Reasoning: The court found that by permitting other student groups to meet during the 

lunch hour, Appellee had established a limited open forum, and under the EAA, could not 

discriminate against appellant’s group I naming school facilities available. Establishment Clause 

Disposition: Reversed and remanded. 

Citation: Helms v. Picard, 151 F. 3d 347 (1998). 

Facts: Plaintiffs, as taxpayers, sued defendants claiming that three state and one federal 

school aid programs were unconstitutional as applied in Jefferson Parish. The plaintiffs sued 

based on the fact that the state paid teachers to teach on the premises of pervasively sectarian 

institutions, thus violating the Establishment Clause. 

Issue: Whether a state statute allowing teachers to teach on the premises of sectarian 

schools violated the Establishment Clause. 
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Holding: The court reversed the judgment of the district court and rendered judgment 

declaring the Louisiana special education program constitutional as applied in Jefferson Parish; 

program did not offend the Establishment Clause. 

Reasoning: The special education program did not offend the Establishment Clause 

because (1) the statute had a secular legislative purpose, and (2) the statute did not have the 

effect of advancing religion. Establishment Clause 

Disposition: Affirmed in part; reversed in part and judgment rendered. 

Citation: Beussink v. Woodland R-IV School District, 30 F. Supp 2d 1175(1998). 

Facts: Plaintiff, Brandon Beussink, claimed that the Woodland R-IV School District 

violated his rights under the First Amendment to the United States Constitution. Specifically, 

Beussink claimed that the Woodland School District suspended him from school for ten days 

because he had posted a homepage on the Internet which was critical of Woodland High School. 

The homepage’s criticism of the high school included crude and vulgar language. Beussink 

created the homepage in early February 1998. The information could be accessed by other 

Internet users. There was no evidence that Beussink used school facilities or school resources to 

create his homepage. The homepage was created on his own computer and was not created 

during school hours.  

Issue: Whether a student’s 10-day suspension for creating a homepage, the content of 

which was disliked by school officials was a violation of his free expression. 

Holding: Plaintiff’s motion was granted. 

Reasoning: Being upset by content of a student’s speech was not an acceptable 

justification for limiting speech. Citing Tinker, the court held that in order to justify prohibition 

of a particular expression of an opinion,  the state must be able to show that it’s action was 
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caused by something more than a mere desire to avoid the discomfort and unpleasantness that 

always accompany an unpopular viewpoint. 

Disposition: Plaintiff’s request for preliminary injunctive relief granted. 

Citation: East High Gay/Straight Alliance v. Board of Educ., 1999 U.S. Dist. LEXIS 

20254. 

Facts: Plaintiffs sought declaratory and injunctive relief vindicating their rights to free 

expressing of gay-positive viewpoints at defendant school. Defendants argued that their policy 

guaranteed free expression of “gay positive” viewpoints on matters germane to the permissible 

subject matter of the existing forum for curriculum-related student groups. Defendant’s 

resounding affirmation that “gay positive” viewpoints could be freely expressed in curriculum-

related student groups, coupled with the fact that no student had been reprimanded for such 

expression, dispelled any inference that an unwritten policy forbade “gay-positive” views. 

Issue: Whether the school’s assertion that its’ policy allowed “gay positive” views 

justified the dismissal of the plaintiffs’ complaint when no student had been disciplined for their 

expression of “gay positive” views. 

Holding: The court lacked subject-matter jurisdiction to grant declaratory or injunctive 

relief. 

Reasoning: Because defendant’s resounding affirmation that “gay-positive” viewpoints 

could be freely expressed in curriculum-related student groups, coupled with the fact that no 

student was reprimanded for expression of “gay positive” views, dispelled any inference that an 

unwritten policy forbade “gay positive” views. 
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Disposition: Plaintiffs’ First Claim for Relief declaratory relief granted. Declaratory and 

injunctive relief denied and plaintiffs’ second claim for relief, second amended complaint 

dismissed. Equal Access 

Citation: Hennessy v. City of Melrose, 194 F.3d 237 (1999). 

Facts: Plaintiff fundamentalist Christian was terminated from student teaching program 

for expressing public displeasure about school curriculum and for disrespectful comments made 

to principal. 

Issue: Whether the termination of a student teacher for making disrespectful comments 

about his principal violated his right to free speech. 

Holding: Plaintiff fundamentalist Christian’s appeal of summary judgment denied. 

Reasoning: Plaintiff’s speech concerning curriculum was protected expression but any 

protected expression but any protectable interest he had failed to match defendant public 

school’s interest in preventing interference with its educational mission. Additionally, interest in 

efficient operation of school outweighed plaintiff’s protected speech criticizing school’s 

curriculum.  

Establishment Clause 

Disposition: Affirmed. 

Citation: C.H. v. Medford Township Board of Education, 195 F.3d 167 (1999). 

Facts: This case arises from two incidents that occurred while Z.H. was a kindergarten 

student at Haines Elementary School in Medford, New Jersey. The first incident occurred around 

Thanksgiving holiday, Z.H.’s teacher asked the students to make posters depicting what they 

were “thankful for.” Z.H. produced a poster indicating that he was thankful for Jesus. Z.H.’s 

poster was hung in the hallway outside the kindergarten classroom along with all of the other 
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students’ artistic work. On the day that Z.H.’s teacher was absent, certain unnamed employees of 

the Defendant Township Board of Education removed Z.H.’s poster because of its religious 

theme. When Z.H.’s teacher returned the next day, she placed the poster back on the hallway 

wall, but hung it in a less prominent location at the end of the hallway. The second incident 

occurred approximately one and one-half years later while Z.H. was a student in defendant Grace 

Oliva’s first grade class at Haines Elementary School. As a reward for special achievement in 

reading assignments, Ms. Oliva invited students to bring to class a book from home and read one 

of their favorite stories to the class. The only pre-announced condition to this privilege was that 

Ms. Oliva would review the stories proposed by the students to insure their length and 

complexity were appropriate for first graders. Z.H. qualified for this honor and brought to school 

his favorite book, entitled “The Beginner’s Bible: Timeless Children’s Stories,” which was a 

cartoon-illustrated collection of 95 children’s stories based upon The Bible. Z.H. asked to read 

“A Big Family,” a story based upon Genesis 29: 1-33:20. Ater reviewing Z.H.’s selection, Ms. 

Oliva informed Z.H. that he could not read this story to the class “because of its religious 

content.”  Instead, Ms. Olivia permitted Z.H. to read the story to her outside the presence of the 

other students. Other students who brought in stories from non-religious sources were permitted 

to read their stories to the class. Upon learning of her son’s experience, C.H. contacted several 

school officials. She contacted Ms. Oliva who informed her that Z.H  could not read “the Bible” 

in class “because it might influence other students.” Next, C.H. contacted defendant Gail Pratt, 

Principal of Haines Elementary School, who explained that Z.H.’s reading selection “was 

equivalent of praying and might upset Muslim, Hindu and Jewish students.” Further, Pratt noted 

that there was “no place in the public school for the reading of the Bible” and that perhaps C.H. 

should consider removing Z.H. from public school. C.H. then contacted defendants, Patrick 
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Johnson, Superintendent of Schools, and the Medford Board of Education, demanding that Z.H. 

be allowed to read his story to the class and that the defendants apologize for their conduct. 

While her complaint did not allege that the defendants’ actions violated the Establishment 

Clause, that claim was thereafter raised and the District Court’s opinion addressed it. These 

defendants did not respond to this demand. C.H. filed a two-count complaint in the District 

Court, alleging that the defendants’ actions violated Z.H.’s First Amendment right to freedom of 

expression. Z.H.’s family subsequently moved from the Medford school district. At the time the 

complaint was filed, Z.H. was attending public school in another community. 

Issue: Whether public school students in the first grade have a First Amendment right to 

present religious material in class where that material is responsive to a teacher’s assignment. 

Holding: The plaintiff failed to allege a violation of Z.H.’s First Amendment right to 

freedom of expression because the defendants’ restrictions on Z.H.’s speech were reasonably 

related to a legitimate pedagogical concern. In addition, the court found no violation of the 

Establishment Clause; therefore, the plaintiff was not entitled to injunctive relief. 

Reasoning: A first grade public-school teacher may reasonably conclude that the 

pedagogical detriment likely to flow from permitting what may be perceived as a reading of a 

Bible story in her classroom outweighs any pedagogical benefits. Establishment Clause 

Disposition: Affirmed the order of the Disrict Court granting defendants’ judgment on the 

pleadings under Rule 12(c). 

Citation: Coles by Coles v. Cleveland Bd. of Educ., 171 F.3d 369 (1999). 

Facts: A former student and a teacher sued a school board and others, claiming that the 

practice of opening each board meeting with a prayer violated the Establishment Clause of the U. 

S. Constituiton, art. I and the Ohio Constitution § 7. The magistrate judge found that the practice 
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was like an opening prayer at a high school graduation, and therefore, not constitutionally 

permitted. The district court judge found that it was more like an opening prayer, before a 

legislative session and was permitted. 

Issue: Whether the school board’s practice of opening it’s meetings with a prayer violated 

the Establishment Clause. 

Holding: The court reversed the district court’s ruling that appellee’s opening of each 

school board meeting with a prayer did not violate the U.S. or Ohio Constitution’s Establishment 

Clause because it was not a deliberative public body with prayer deeply embedded in its history. 

Reasoning: The court found that the appellee’s opening prayers violated the 

constitutional provisions because the meetings were often held I schools, were open to the 

public, including students, and that the school board was not a deliberative public body with 

prayer deeply embedded in its history in order to qualify for the legislative body exception. 

Establishment Clause 

Disposition: Reversed and remanded. 

Citation: Diloreto v. Downey Unified School District, 196 F. 3d 858 (1999). 

Facts: Plaintiff sued school district superintendent and two school board members based 

on the district’s refusal to post the Ten Commandments, as a paid advertisement from plaintiff, 

on a high school baseball fence. The Plaintiff contended this violated free speech under the U.S. 

Constitution, amendment 1. The district maintained that posting the sign would violate the 

Establishment Clause of the United States Constitution, amendment 1 and precipitate disruption 

and controversy. The appellate court affirmed and held that the fence was a limited nonpublic 

forum, the district’s concerns regarding disruption and controversy were reasonable, and it 
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decision to restrict content, given the forum’s purpose was legitimate, permissible, content-based 

limitation and not viewpoint discrimination. 

Issue: Whether the district court correctly applied the law holding that a baseball field 

fence is a public forum for expression. 

Holding: Summary judgment was affirmed because a baseball field fence was a 

nonpublic forum open for limited purpose. The district’s decision to exclude subjects disruptive 

to educational purposes was a reasonable, permissible, content-based limitation of forum, given 

its concerns over disruption and controversy, and not viewpoint discrimination. 

Reasoning: The baseball field fence was a nonpublic forum open for limited purpose. The 

district’s decision to exclude subjects disruptive to educational purposes was a reasonable, 

permissible, content-based limitation, on forum, given its concerns over disruption and 

controversy, and not viewpoint discrimination. Establishment Clause 

Disposition: Affirmed. The district court’s grant of summary judgment to the appellees. 

District court’s order addressing res judicata vacated. 

Citation: Isaacs v. Board of Education of Howard County, Maryland, 40 F. Supp. 2d 335 

(1999). 

Facts: On March 23, 1998, Shermia Isaacs, an African-American student who attended 

Harper’s Choice Middle School wore a multicolored headwrap to school. The school had rules 

which prohibited students from wearing hats in class, however, they did make exceptions for 

religious headgear, which included head-scarves. Shermia, considered the headwrap to be an 

African cultural symbol. She wore the headwrap to school to celebrate her African American and 

Jamaican cultural heritage. When the assistant principal at the school saw Shermia wearing the 

headwrap, she escorted Shermia to the school office and asked her to remove the headwrap 
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because it violated the school’s “no hats” policy. Following several conversations between 

school authorities and Shermia’s mother Stacy Issaacs, the school continued to refuse to permit 

Shermia to attend class wearing the headwrap. After an absence of several days from school, 

Shermia returned to Harper’s Choice and finished the school year without wearing the headwrap 

to class. She filed suit against the school district, contending that the defendants’ refusal to 

permit her to wear the headwrap in school in order to celebrate her cultural heritage violates her 

constitutional right to free speech. 

Issue: Whether a student’s right to wear a headwrap in celebration of cultural heritage is a 

fundamental right guaranteed by the Constitution. 

Holding: Defendants’ motion for summary judgment granted; plaintiff’s motion for 

summary judgment denied; and judgment entered in favor of defendants against plaintiff. 

Reasoning: The court concluded that the right to self-expression was not absolute and 

must yield to the legitimate interests that led to the adoption of the school’s no hat rule. Citing 

the standard in Tinker, the relative likelihood of disruption is great enough to justify the school 

system’s decision to bar hats from the classroom. 

Disposition: Defendants’ motion for summary judgment granted; plaintiff’s motion for 

summary judgment denied; and judgment entered in favor of defendants against plaintiff. 

Citation: J.S. v. Bethlehem Area Sch. Dist., 757 A. 2d 412 (2000). 

Facts: Appellant student created a web-site consisting of threats and derogatory 

comments about faculty members. In May of 1998, J.S. was in the eight grade at Nitschmann 

Middle School. Sometime prior to May, student created a web-site on his own computer and on 

his own time. The web-site titled “Teacher Sux,” consisted of several web pates that made 

derogatory comments about Student’s algebra teacher, Mrs. Fulmer, and Nitschmann Principal, 
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Mr. Kartsotis. The web-site also made derogatory comments about another teacher, Mrs. 

Spaights. However, the School District did not pursue disciplinary proceedings against the 

student for the comments relating to Mrs. Spaihts. Prior to accessing the web-site, a visitor had to 

agree to a disclaimer. The disclaimer indicated, inter alia, that the visitor was not a member of 

the School District’s faculty or administration and that the visitor did not intend to disclose the 

identity of the web-site creator or intend to cause trouble for that individual. Through an 

anonymous e-mail, a Nitschmann instructor learned of the web-site and promptly reported it to 

Mr. Kartsotis, who proceeded to view portions of the site. Mr. Kartsotis then convened a faculty 

meeting and informed it that there was a problem in the school, but he did not disclose the nature 

of it. Mr. Kartsotis contacted the local police authorities. The Federal Bureau of Investigation 

was also contacted. Both agencies conducted investigations into the matter and were able to 

identify Student as the creator of the web-site. During the investigations, Student continued to 

attend classes and participate in extra-curricular activities. Student voluntarily removed the web-

site approximately one week after Mr. Kartsotis became aware of it. On or about July 30, 1998, 

the School District sent Appellants a letter articulating its intent to suspend Student for a period 

of three days. The letter alleged that Student violated School District policy through three level 

III offenses: threat to a teacher, harassment of a teacher and principal and, disrespect to a teacher 

and principal. After a hearing on the suspension, the School District opted to extend the 

suspension period to 10 days, effective the beginning of the 1998-1999 school year. Shortly 

thereafter, the School District commenced expulsion proceedings against Student. 

Issue: Whether a student created a web-site containing threats of and derogatory 

comments about faculty members contained constitutionally protected speech. 
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Holding: The court affirmed the order because Appellee school district’s determination 

did not violate appellant student’s constitutional rights, did not contain errors of law, and was 

supported by evidence of record. 

Reasoning: The student maintained no expectation of privacy in the web-site. Citing the 

standard in Hazelwood, the court agreed with the trial court’s determination that the school 

district’s disciplinary action was tailored to address legitimate government interest. 

Disposition: Affirmed. 

Citation: Santa Fe Independent School District v. Jane Doe, 530 U.S. 290 (2000). 

Facts: In April 1995, two sets of former students at a Texas public high school brought 

together with the students’ mothers for damages and declaratory and injunctive relief. It was 

alleged that the school district had maintained various polices that violated the establishment of 

religion clause, and the school district had allowed overtly religious prayers at graduation 

exercises and football games. The court entered an interim order which provided that 

nondenominational prayer could be presented by students at graduation ceremonies and at home 

football games. In response to the order, the school district adopted a policy entitled “Prayer at 

Football Games,” which allowed two student elections, the first to determine if  “invocations” 

should be delivered at home games and the second to select a student spokesperson to deliver the 

invocations. Pursuant to the previous policy, the students voted to allow invocations and chose a 

spokesperson. In October of 1995, the school district adopted a revised football game policy that 

was essentially the same as the previous policy; however, the word “prayer” was omitted. The 

October policy authorized the student spokesperson to deliver an “invocation and/or message” 

during pre-game ceremonies, mandated that the spokesperson’s “statement or invocation” be 

consistent with the goals and purposes of the policy which were to solemnize the event, promote 
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good sportsmanship and student safety, establish the appropriate environment for competition, 

did not require, as an initial matter, the content of the invocations be nonsectarian and 

nonproselytizing, provided that such a limitation would be automatically added--by means of a 

fallback provision--only if the policy were to be enjoined by a court, and incorporated a two step 

student election system as in the August policy. However, the school did not conduct new 

elections. The District Court ordered the school district to implement the fallback provision that 

required the invocations to be nonsectarian and nonproselytizing. The United States Court of 

Appeals for the Fifth Circuit in reversing in pertinent part, concluded that the October policy, 

including the fallback version, violated the establishment of the religion clause. Establishment 

Clause. 

Issue: The issue with regard to the First Amendment issue is whether the school district 

policy which allowed Christian prayers at school sponsored events violated the Establishment 

Clause of the First Amendment. 

Holding: Judgment was affirmed because student led prayer prior to football games was 

public speech, authorized by a government policy, taking place on government property at a 

government-sponsored school-related events and petitioner school district’s policy allowing such 

public speech violated the Establishment Clause of the U.S. Constitution. 

Reasoning: October policy violated the establishment of religion clause as such 

invocations were not private student speech, but were public speech, the student elections did 

nothing to protect minority views, the policy involved perceived and actual endorsement of 

religion, the student election mechanisms did not insulate the school from the coercive element 

of the message, the elections encouraged divisiveness along religious lines in a public school 

setting, even if attendance to football games were voluntary, the delivery of the pre game prayer 
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had the improper effect on those present to participate in an act of religious worship, and the 

policy was a facial constitutional violation even if no student ever offered a religious message 

pursuant to the policy. 

Disposition: Affirmed. 

Citation: Boroff v. Van Wert City Board of Education, 220 F.3d 465 (2000). 

Facts: Nicholas Boroff, a high school senior was prohibited from wearing Marilyn 

Manson shirts to school by school administrators who considered the shirts offensive. Shortly 

thereafter, Nichols filed a 42 U.S.C.S. § 1983 action. The district court entered summary 

judgment in favor of defendants. On appeal, the court held that the district court was correct in 

finding that defendants did not act in a manifestly unreasonable manner in prohibiting the 

Marilyn Manson t-shirts pursuant to its dress code because the shirts contained symbols ad words 

that promoted values that were so patently contrary to the school’s education mission, that 

defendants had the authority, under the circumstances, to prohibit those t-shirts. 

Issue: Whether the school’s refusal to allow students to wear Marilyn Manson t-shirts 

violated their First Amendment right. 

Holding: Summary judgment affirmed. 

Reasoning: Because the shirts contained symbols and words that promoted values that 

were patently contrary to the school’s educational mission, under those circumstances, 

defendants had the authority to prohibit those t-shirts. The court held that where the Plaintiffs t-

shirts contained symbols and words that promote values that are so patently contrary to the 

school’s educational mission, the school has the authority and the circumstances to prohibit those 

t-shirts. The court therefore determined that under Hazelwood a school need not tolerate student 

speech that is inconsistent with its’ basic educational mission. 
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Disposition: Summary judgment affirmed. 

Citation: Good News Club v. Milford Central School, 533 U.S. 98 (2001). 

Facts: Milford school opened its facilities to activities that served a variety of purposes, 

including discussions of subjects such as child rearing and the development of character and 

morals. However, the community use policy prohibited use by any individual or organization for 

religious purposes. Good News Club applied to use the facilities for after school meetings, but 

Milford Central School denied the request, finding that the proposed use was equivalent of 

religious worship.  

Issue: Whether the school district violated religious club First Amendment free speech 

rights by excluding club from meeting after hours at school. 

Holding: The judgment was reversed because respondent violated petitioners’ free speech 

rights and no Establishment Clause concern justified the violation. 

Reasoning: Whether the religious club’s First Amendment free speech rights by 

excluding club from meeting after hours at school. Establishment Clause 

Disposition: Reversed and remanded. 

Citation: Boy Scouts of Am. V. Till, 136 F. Supp. 2d 1295 (2001). 

Facts: For years, the board allowed the group to use school facilities for after-hour 

activities. After the group’s rule not allowing homosexuals as members became publically 

known, the board terminated an agreement allowing after-hours use of school facilities by the 

group, based on the board’s written policy of not allowing the use of school facilities by groups 

that discriminated on the basis of sexual preference. 

Issue: Whether a school’s refusal to allow the Boy Scouts to use their facilities after 

school hours was in violation of the First Amendment. 
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Holding: The preliminary injunction was granted. 

Reasoning: The speech the board sought to regulate was not student speech taking place 

during school hours, but rather the speech of a private organization wishing to exercise its 

expressive association rights during non-school hours. Equal Access 

Disposition: Plaintiffs’ motion for preliminary injunction granted. 

Citation: Brown v. Gilmore, III 533 U.S. 1301 (2001). 

Facts: Virginia public school students and their parents challenged the constitutionality of 

a state statute that required all of Virginia’s public schools to observe a minute of silence at the 

start of each school day. 

Issue: Whether a state statute that required all Virginia students to observe a moment of 

silence at the start of each day violated the Establishment Clause. 

Holding: The application for an injunction pending certiorari was denied. 

Reasoning: The court found ample evidence that Va. Code Ann. § 22.1203 had a clear 

secular purpose. Establishment Clause 

Disposition: Denied. 

Citation: Saxe v. State College Area Sch. Dist., 240 F.3d 200 (2001). 

Facts: Plaintiff David Saxe is a member of the Pennsylvania State Board of Education 

and serves as an unpaid volunteer for the State College Area School District. He is the legal 

guardian of both student-plaintiffs, who are enrolled in SCASD schools. After the Anti-

Harassment Policy was adopted, Saxe filed suit in District Court, alleging that the Policy was 

facially unconstitutional under the First Amendment’s free speech clause. In his Complaint, he 

alleged that all Plaintiffs openly and sincerely indentified themselves as Christians. They believe, 

and their religion teaches, that homosexuality is a sin. Plaintiffs further believe that they have a 
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right to speak out about sinful nature and harmful effects of homosexuality. Plaintiffs also feel 

compelled by their religion to speak out on other topics, especially moral issues. Plaintiffs further 

alleged that they feared that they were likely to be punished under the Policy for speaking out 

about their religious beliefs, engaging in symbolic activities reflecting those beliefs, and 

distributing religious literature. They sought to have the Policy declared unconstitutionally vague 

and overbroad and its operation permanently enjoined. 

Issue: Whether a school’s anti-harassment policy is overbroad when it prohibits more 

speech than under substantial disruption test. 

Holding: Judgment was reversed. 

Reasoning: There is no categorical “harassment exception” to the First Amendment’s free 

speech clause. The court reasoned that as Tinker made clear, the undifferentiated fear or 

apprehension of disturbance is not enough to justify a restriction on student speech. Although the 

school district correctly asserts that it has a compelling interest in promoting and educational 

environment that is safe and conducive to learning, it fails to provide any particular rise to reason 

as to why it anticipates substantial disruption from the broad swath of student speech prohibited 

under the anti-harassment policy. The policy, then, appears to cover substantially more speech 

than can be prohibited under Tinker’s substantial disruption test. 

Disposition: Judgment of the District Court reversed. 

Citation: Castorina v. Madison County School Board, 246 F.3d 536 (2001). 

Facts: Students Timothy Castorina and Tiffany Dargavell, students at Madison Central 

High School, were suspended twice for wearing t-shirts which displayed a country singer on the 

front, and the confederate flag on the back. Principal William Fultz suspended the two students 

because the shirts violated the school dress code, which banned clothing containing any illegal, 
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immoral, or racist implications. The students asserted that they were wearing the shirts in 

commemoration of a country singer’s birthday and to express their southern heritage. 

Issue: Whether wearing the Confederate flag t-shirts qualify as the type of speech 

covered by the First Amendment, and if so, is that speech protected given the special rules 

governing schools’ authority to regulate student speech. 

Holding: Judgment was reversed and remanded, because the appellate court was unable 

to resolve the constitutionality of defendants’ actions without knowing the manner in which it 

enforced its dress code, and whether the high school had actually experienced any racially based 

violence prior to the suspensions. 

Reasoning: The plaintiffs wore the shirts to express a certain viewpoint and that 

viewpoint was easily ascertainable by an observer. It appears that the school board enforced the 

dress code in an uneven and viewpoint-specific manner, thereby violating core values of the First 

Amendment. The Madison County case is more analogous to Tinker than either Fraser or 

Hazelwood. Though schools have the authority to set regulations pertaining to the length of 

skirts or hair, the Court held that there was no basis for a policy that punished “silent, passive 

expression of opinion, unaccompanied by any disorder or disturbance on the part of petitioners.” 

Disposition: Reversed and remanded. 

Citation: Littlefield v. Forney Indep. Sch. Dist., 268 F. 3d 275 (2001). 

Facts: A disputed uniform policy required students to wear solid color polo-type with 

collars, oxford-type shirts, or blouses with collars in one of four colors (white, yellow, red, or 

navy blue). The policy prohibited the wearing of certain clothing items. Plaintiffs argued that the 

policy acted as a forum of “coerced speech,” in that it forced the students to convey a state-

approved message that students did not wish t send, and that the policy acted as a “prior 
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restraint” by preventing the students from freely expressing any message at all through their 

attire in the violation of the First Amendment. 

Issue: Whether a school’s uniform policy amounts to unconstitutional coerced speech. 

Holding: The judgment of the district court granting summary judgment to the defendant 

school district was affirmed.  

Reasoning: The court reasoned that the policy was rationally related to the state’s interest 

in fostering the education of its children and furthering the legitimate goals of improving student 

safety, decreasing socioeconomic tensions, increasing attendance, and reducing drop-out rates. 

Although students are restricted from wearing clothing of their choice at school, students remain 

free to wear what they want after school hours. Students may still express their views through 

other mediums during the school day. The uniform requirement does not bar the important, 

quoting Tinker, “personal intercommunication among students” necessary to an effective 

educational process.  

Disposition: Affirmed. 

Citation: Coy v. Bd. of Educ., 205 F. Supp. 2d 791 (2002). 

Facts: This case arises out of Jon Coy’s development of a computer website and the 

defendants’ claim that the site, and Coy’s access to his own site, violated school rules. At the 

beginning the school year Jon and Linda Coy signed the school district’s computer 

network/internet acceptable use policy, which outlined acceptable behavior for students who 

accepted the privilege of using school computers. Among other things, the internet policy 

forbade students from “hacking into unauthorized computers, sites, or information databases” 

and “displaying offensive messages or pictures.” The internet policy informed students that 

discipline as outlined by the student conduct code may be applied for violations of the policy. On 
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March 27, 2001, while Coy was in the school’s computer lab with the rest of his class, his 

teacher observed him toggling between screens while supposedly doing school work. His teacher 

reported his actions to school officials and checked the computer which Jon Coy had used. It was 

determined that Coy had accessed his own, unauthorized website from the computer lab. On 

April 6, 2001, Coy was called into the principal’s office and suspended for ten days. A letter was 

sent home to Coy’s parents explaining the rules that Coy had violated. They were also advised 

that Coy was being referred to the superintendent for possible expulsion. On April 24, 2001, the 

school district held a hearing and expelled Jon Coy for eighty days. In documenting its decision, 

the school district modified the original expulsion decision. Coy was allowed to remaining 

school but would be on probation during the 80-day expulsion period. The plaintiffs appealed the 

decision on May 17, 2001; however, the Board of Education upheld the expulsion. On July 26, 

2001, the plaintiffs filed their complaint. 

Issue: Whether the school disciplining of a student for creating and accessing an 

offensive website was proper where there was no finding that the site would likely cause material 

disruption under the Tinker standard. 

Holding:  Defendants’ motion for summary judgment on plaintiffs’ claim that 

defendants’ actions had a chilling effect was granted. Defendants’ motion for summary judgment 

on the federal and state constitutional claims was denied, as was the individual’s motions 

regarding qualified immunity. Plaintiffs’ motion for summary judgment as to the facial challenge 

to a part of the school district’s student conduct code was granted, but was otherwise denied. 

Reasoning: There was a genuine issue of material fact as to whether defendants were 

motivated by the content of the student’s website or as they claimed, motivated solely  by the 

accessing of an unapproved site, so summary judgment on the federal and state First Amendment 
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claims as well as on the issue of qualified immunity was improper. Lastly, the court held that the 

part of the student conduct code was unconstitutionally vague. 

Tinker’s holding that it is only appropriate to regulate “silent, passive expression of 

opinion” when the speech would “materially and substantially interfere with the requirements of 

appropriate discipline in the operation of the school” is the proper standard for the Court to 

analyze the plaintiffs’ First Amendment claim. 

Disposition: Defendants’ motion for summary judgment granted in part and denied in 

part. Court denied Defendants Stanley and Stoup qualified immunity. Plaintiffs’ opposing 

motion for summary judgment granted in part and denied in part. 

Citation: Fleming, et al. v. Jefferson County School District, R-1 298 F.3d 918 (2002). 

Facts: On April 20, 1999 two Columbine High students, Dylan Klebold and Eric Harris 

entered the school and killed numerous teachers and students. While deciding to reopen the 

school, the school district recognized the significant mental health challenges that occur when 

the students were reintrouduced to the building. In fact, school officials made a concerted effort 

to change the appearance of the building to avoid incorporating sensory cues that could 

reactivate memories of the attack. CHS librarian, Elizabeth Keating and art teacher, Barbara 

Hirokawa proposed a project in which students would create abstract artwork on four by four 

tiles that would be glazed, fired and installed above the molding throughout the halls of the 

school. The project would serve two purposes, students would have an opportunity to come into 

the school and become more comfortable with the surroundings, and by participating in creating 

the tile art, they will also be a part of the reconstruction of their school. In an effort for the 

project to not become a Memorial to the tragedy, the students were directed not to include 

references to the attack on the tiles, the date of the attack, names, initials, religious symbols, or 
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anything that would be considered obscene or offensive. Tiles that did not conform to these 

guidelines would not be included. The Plaintiffs expressed dissatisfaction with the guidelines, 

and told CHS officials who supervised this project that they wished to paint the names of their 

children and religious symbols on their tiles. Family members were restricted from decorating 

tiles with the date of the shooting or with religious symbols. The court held the tile project was 

school-sponsored speech, which it defined as activities that might reasonably be perceived to 

bear the imprimatur of the school and that involve pedagogical concerns. The court held that 

other references to the shooting in the school did not render the district’s restrictions on the tile 

project unreasonable and the district’s restriction on religious symbols was reasonably related to 

pedagogical interest which was to prevent the walls from becoming a situs for religious debate, 

which would be disruptive to the learning environment. 

Issue: Whether the omission of tiles that contained religious symbols violated the 

Plaintiffs’ free speech rights. 

Holding: The District Court’s judgment on Plaintiffs’ Free Speech Clause claim was 

reversed. District court’s injunction was vacated and case was remanded. 

Reasoning: The Court disagreed that the tile project is not “school-sponsored” speech as 

defined by Hazelwood, and found that the District’s restrictions on the tile project were 

reasonably related to legitimate pedagogical concerns. 

Disposition: The District Court’s judgment on Plaintiffs’ Free Speech Clause claim was 

reversed. District court’s injunction was vacated and case was remanded. 

Citation: Sypnieswski v. Warren Hills Reg’l Bd. Of Educ., 307 F. 3d 243 (2002). 

Facts:  Student Thomas Sypniewski wore a t-shirt to school that featured the humor of 

Jeff Foxworthy. He wore the shirt without incident until the last period of the day, when he was 
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directed to Vice Principal Ronald Griffith’s office by Neil Coely, a security guard at Warren 

Hills High School. Vice Principal Griffith told Thomas Sypniewski the shirt violated the school 

dress code policy and gave Thomas Sypniewski the option of turning the shirt inside out. When 

Thomas refused, Griffith suspended him for three days. Apparently wishing to refrain from 

imposing the stiffer penalties associated with the racial harassment policy, Vice Principal 

Griffith did not mention the harassment policy as a basis for his action, even though he viewed 

the shirt as prohibited by that policy as well. The following day, Brian Sypniewski wore his 

Foxworthy shirt to the middle school. The Vice Principal of the middle school, Robert Griffin, 

told Brian he had spoken with the school superintendent and that they had determined the shirt 

was neither offensive or in violation of the dress code. On March 26, 2001, Thomas Sypniewski 

appealed his suspension to the board of education. The board denied the appeal and upheld the 

suspension. 

Issue: Whether a school’s racial harassment policy and dress code which prohibited a 

“Redneck” t-shirt violated the students’ rights to free expression. 

Holding: The judgment was reversed to the extent it refused to enjoin further application 

of the racial harassment policy to the particular t-shirt and to the extend it permitted further 

enforcement of he policy’s “ill will” provision. 

Reasoning: The defendants did not, on this record, establish that the shirt might genuinely 

threaten disruption or, indeed that it violated any of the particular provisions of the harassment 

policy (excepting, perhaps, the “ill will” provision). Citing Tinker, the court held that the 

“comprehensive authority of the States and of school officials, consistent with fundamental 

constitutional safeguards, to prescribe and control conduct in the schools” requires the ability to 
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implement rules of conduct viewed by school officials as capable of adequately guiding the 

behavior of students and administrators. 

Disposition: Reversed in part. 

Citation: Demers v. Leonminster Sch. Dep’t., 263 F. Supp. 2d 195 (2003). 

Facts: Student had a history of disruptive classroom behavior, substance abuse problems, 

incidents involving assaultive behavior to students and staff, psychiatric hospitilizations, and 

court probation. At school, he drew a picture of the school surrounded by explosives, with 

students hanging out the windows crying for help. On the other side, he drew a picture of 

defendant superintendent of schools with a gun pointed at his head and explosives at his feet. He 

was suspended after refusing to attend a private psychiatric evaluation. 

Issue: Whether the safety concerns outweighed the student author’s free expression rights 

when his history of psychiatric disturbance when he was suspended for refusing a psychiatric 

evaluation. 

Holding: Motion for summary judgment allowed. 

Reasoning: The court held that the safety concerns outweighed his free expression.  

Disposition: Motion for summary judgment allowed. 

Citation: S.G. v. Sayerville Bd. of Educ., 333 F.3d 417 (2003). 

Facts: Student was 5 years old. Three incidents at the school of children threatening to 

shoot someone or claiming to have a gun, plus a nationally publicized incident of a 6-year old 

child shooting another led the school to adopt a strict policy on making statements threatening 

harm with a weapon. The student was absent on the day the school principal visited each class 

and discussed the issue. Five days later, the student was suspended three days after uttering “I’m 

going to shoot you” while playing a game of cops and robbers with his friends at recess. 
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Issue: Whether a 5-year-old student’s suspension for saying “I’m going to shoot you” 

during recess violated his First Amendment right to free expression. 

Holding: The judgment was affirmed. 

Reasoning: The school’s prohibition of speech threatening violence and the use of 

firearms was a legitimate decision related to reasonable pedagogical concerns and therefore did 

not violate the student’s First Amendment rights. The court found that under the Hazelwood 

standard, the school’s disciplinary action of short 3-day suspensions for threats of violence and 

similar gun play was rationally related to the valid state interest in controlling student conduct in 

light of the shootings at other schools nationwide and the recent incidents at A.G.’s school 

involving threats of violence. It was not unreasonable for the principal to seek to avoid conduct 

which has the capacity to interfere with the orderly conduct of the school and other children’s 

rights to be secure.  

Disposition: Affirmed. 

Citation: Newsom v. Albermarle County Sch. Bd., 354 F. 3d 249 (2003). 

Facts: A portion of a dress code prohibiting messages on clothing, jewelry, and personal 

belongings, that related to weapons was in question. According to the student, the district court 

should have entered a preliminary injunction because he satisfied the test governing preliminary 

injunctions with regard to his claims that the challenged portion of the dress code was both 

unconstitutionally overbroad and vague.  

Issue: Whether a middle school’s dress code was overbroad and vague by prohibiting 

messages that related weapons. 

Holding: The court vacated the district court’s order denying the student’s motion for a 

preliminary injunction and remanded with instructions to enter a preliminary injunction. 
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Reasoning: The court reasoned that the student had demonstrated a strong likelihood of 

success on the merits on his overbreadth claim. Specifically, the dress code excluded a broad 

range and scope of symbols, images, and political messages that were entirely legitimate and 

even laudatory. The court also reasoned that the loss of First Amendment freedoms, for even 

minimal periods of time, unquestionably constituted irreparable injury. Under the Hazelwood 

standard, the Court held that the plaintiff’s suspension and subsequent expulsion were rationally 

related to the school’s interest in maintaining a safe school environment, particularly in light of 

the apprehensive climate that existed at the time due to highly publicized incidents of school 

violence around the country. 

Disposition: Vacated and Remanded. 

Citation: Walker-Serrano v. Leonard, 325 F. 3d 412 (2003). 

Facts: A third grade student prepared a petition that protested the voluntary third grade 

filed trip to a circus because she believed the circus was cruel to animals. The student brought 

the petition to the playground at recess, where she persuaded more than 30 of her classmates to 

sign it. The student was never punished for soliciting signatures for her petition or for possessing 

the petition. 

Issue: Whether a third grade student who circulated a petition against a circus field trip 

was violated under the First Amendment when she was never punished for circulating the 

petition. 

Holding: The judgment of the court was affirmed. 

Reasoning: The school authorities encouraged and permitted student to express her views 

in what they probably regarded as a pedagogically appropriate manner. The court reasoned that 

the number of everyday decisions that must be made with respect to the boundaries of acceptable 
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behavior of third graders is so great that courts cannot second guess elementary school officials 

on every minor dispute involving third graders’ expression. To do so would be to turn the courts 

into the guardians of elementary school discipline, an area within “the comprehensive authority 

of the States and of school officials,” Tinker. Absent punishment for expression, a significant 

pattern of concrete suppression, or some other form of clear suppression of the expression of 

elementary school students, a federal First Amendment action is not an appropriate forum for 

resolution of disputes over schools’ control of third graders’ conduct. 

Disposition: Affirmed. 

Citation: Westfield High School L.I.F.E. Club, et. al v. City of Westfield, et. al, 294 F. 

Supp. 2d 98; (2003). 

Facts: The LIFE Club is a student-initiated, student led Christian club that is unrelated to 

the school’s curriculum. The LIFE Club members are all students at Westfield High and 

congregate together the first and third Monday of every month where they engage in Bible study 

discussion, prayer and plan various service projects. Club members participate in service projects 

by assisting local soup kitchens, clothing drives and food drives. Presumably, participation in 

these service activities occurs outside school grounds. Every year, the Westfield Public Schools 

distribute to students a parent-student handbook containing school policies. In addition to the 

policies explicitly mentioned in the Student Handbook, the school appears to have a speech 

policy governing the distribution of literature unrelated to school curriculum. LIFE Club 

members asked Principal Daley for permission to distribute candy cases with a religious message 

attached. The front of the message read “Merry Christmas” in large lettering on the left side, and 

the right side contained information about LIFE Club meetings and a Bible passage. The 

plaintiffs allege that Principal Daley reviewed the content of the religious message and told LIFE 
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Club members that they could not distribute the message because he considered it “offensive.”  

Principal Daley, however, offered the members permission to distribute the candy canes if they 

changed the message to something non-offensive, such as “Seasons Greetings” or “Happy 

Holidays.” Over the course of a week, Plaintiff Stephen Grabowski repeatedly asked Principal 

Daley, and eventually Superintendent McDowell, for permission to distribute candy canes with 

the religious message. Principal Daley and Superintendent McDowell repeatedly denied the 

request. Despite the school’s denials of permission, LIFE Club members decided to distribute the 

candy canes anyway. When the plaintiffs returned to school after Winter Break on January 2, 

2002, members were immediately summoned to Principal Daley’s office. Principal Daley 

informed the members that each would have to serve a 1-day suspension for insubordination, 

defined by the Student Handbook as “the direct refusal to follow the normal, customary and 

reasonable request of a school authority.” 

Issue: The issue with regard to The First Amendment is whether the school speech 

policies prohibited the LIFE Club members from distributing religious literature to students 

during non-instructional time. 

Holding: The court grants the plaintiffs’ motion for preliminary injunction and motion for 

waiver of security bond and preliminarily enjoins the defendants from enforcing the policies and 

enforcing any punishment of the student plaintiffs. 

Reasoning: The Free Speech Policy is unconstitutionally vague. Equal Access 

Disposition: Plaintiffs’ motion for preliminary injunction and motion for waiver of 

security were granted. 

Citation: Caudillio v. Lubbock Indep. Sch. Dist., 311 F. Supp. 2d 550 (2004). 
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Facts: Plaintiff students, known as a gay straight alliance alleged a school district violated 

their Equal Access rights by denying their request to post and distribute fliers, use the public 

address system, and be recognized as a student group. The entire subject matter of sexual activity 

was banned at the school, whether it was homosexual or heterosexual in nature. Information on 

the group’s website was lewd, indecent, and obscene and was not related to any viewpoint. 

Issue: Whether the school’s refusal to recognize of a gay-straight alliance as a student 

group was in violation of the First Amendment where the school banned the entire subject matter 

of sexual activity. 

Holding: Plaintiff’s motion for summary judgment was denied. Defendants’ motion was 

granted. 

Reasoning: The group’s speech created a “material and substantial” interference with the 

district’s educational mission and function in that it contravened the abstinence-only policies and 

curriculum. Defendants could deny the requests in an effort to maintain order and discipline on 

campus. A compelling interest included protecting students from teen pregnancy, diseases, the 

harms associated with sexual activity and minors, and the harms associated with exposing minors 

to sexual subject matters. Tinker 

Disposition: Plaintiff’s motion for summary judgment was denied. Defendants’ motion 

was granted. 

Citation: Doe v. Perry Cmty. Sch. Dist., 316 F. Supp. 2d 809 (2004). 

Facts: The student had been arrested and suspended following a fight with a fellow 

student when the plaintiff confronted his alleged harasser about derogatory statements and 

threats made about the plaintiff’s perceived sexual orientation. The student sought to enjoin 

defendants from taking any adverse action against him in response to his speaking our in the 
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school halls in protest against hate-based discrimination or threats. Because of the harassment the 

student had received, he was receiving instruction at his home. 

Issue: Whether the suspension of a student who was arrested for fighting was in violation 

of his right to speak out against hate based discrimination.  

Holding: Motion for preliminary injunction was denied. 

Reasoning: The court found that in the absence of direct evidence of interference by 

defendants in the student’s efforts to express himself, it could not find a likelihood of success on 

the merits of his equal protection and false arrest claims. As it relates the First Amendment 

claim, the courts cited Tinker in its’ holding that school officials may restrict student speech 

where it would materially and substantially interfere with the requirements of appropriate 

discipline in the operation of the school. 

Disposition: Denied. 

Citation: Circle Sch. v. Pappert, 381 F. 3d 172 (2004). 

Facts: A state statute mandated that all public, private, and parochial schools within the 

Commonwealth display the national flag in every classroom and provide for the recitation of the 

Pledge of Allegiance or the national anthem every school day. It allowed private schools to opt 

out on religious grounds, and students could opt out on religious or personal grounds; however, it 

required school officials to notify, in writing, parents or guardians of those students who did not 

participate. 

Issue: Whether a state statute requiring parental notification of public and private school 

students who refused to recite the Pledge of Allegiance or the national anthem every morning 

constituted viewpoint discrimination and violated the First Amendment. 

Holding: The district court’s order was affirmed. 
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Reasoning: The court held that the parental notification clause clearly discriminated 

among students based on the viewpoints they expressed since it was only triggered when a 

student exercised his or her First Amendment right not to speak and the Commonwealth did not 

offer any convincing governmental interest or parental notification. The court held that the 

Commonwealth’s stated interest of parental notification is simply not so “compelling of an 

interest” as to justify the viewpoint discrimination that significantly infringes First Amendment 

rights. Hazelwood 

Disposition: Affirmed. 

Citation: Holloman v. Harland, 370 F. 3d 1252 (2004). 

Facts: A student claimed that his rights under the Speech Clause were violated when the 

teacher and principal punished him for silently raising his fist during the daily flag salute. He 

further claimed that his Establishment Clause rights were violated by the teacher’s daily “ritual” 

of conducting a silent moment of prayer. 

Issue: Whether a student who was punished for slightly raising his fist during a flag 

salute violated the student’s right to free speech. 

Holding: The district court’s grant of summary judgment was reversed, and the case was 

remanded to district court. 

Reasoning: Neither the teacher nor the principal was entitled to summary judgment on 

qualified immunity grounds against the student’s Speech Clause claims. Establishment Clause 

Disposition: Reversed and remanded. 

Citation: C.N. v. Ridgewood Bd. of Educ., 430 F. 3d 159 (2005). 

Facts: Students claimed their First, Fourth, Fifth, and Fourteenth Amendments were 

violated when a social survey was administered at school without parental consent. The survey 
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sought information about students’ drug and alcohol use, sexual activity, experience of physical 

violence, attempts at suicide, personal associations and relationships (including parental 

relationships), and views on matters of public interest. 

Issue: Whether a school that administered a social survey seeking information about 

students violated their First Amendment rights against compelled speech. 

Holding: The court affirmed the district court’s grant of summary judgment to the school 

defendants. 

Reasoning: The disputed issue of voluntariness, however, did not preclude summary 

judgment for defendants because even if the survey was administered as involuntary, no 

violation of the right to privacy or the First Amendment right against compelled speech was 

shown.  

Disposition: Affirmed. 

Citation: Cooper v. State, 140 Fed. Appx. 845 (2005). 

Facts: Appellant parents representing themselves and their children brought suit claiming 

that the Florida voucher system violated their fundamental rights as parents to choose which 

schools were appropriate for their children by substituting defendant State’s judgment of whether 

the school was failing their children for their own. 

Issue: Whether the state’s determination that one of it’s schools was failing usurped the 

parent’s First Amendment right to make that determination. 

Holding: The judgment was affirmed. 

Reasoning: Parent’s right to choose the education of their children was not tantamount to 

depriving them of that right. The state did not invade the rights of the parent’s First Amendment 
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free speech rights when it makes its determination that the schools are failing a condition 

precedent to providing public funding.  

Disposition: Affirmed. 

Citation: Blau v. Fort Thomas Public School, 401 F.3d 381 (2005). 

Facts: Plaintiffs, Robert Blau, parent of student Amanda Blau claimed that the dress code 

adopted by Highlands Middle School violated her First Amendment right to freedom of 

expression, her substantive due process right to wear the clothes of her choice, and Mr. Blau’s 

substantive right to control the dress of his child. 

Issue: Whether a school’s dress code was overbroad where the Plaintiff was prohibited 

from wearing clothes of her choice. 

Holding: The court affirmed there were no constitutional violations. 

Reasoning: The Plaintiff did not show that the dress code suppressed a substantial 

amount of protected conduct engaged in by others. The court held that while children do not shed 

their constitutional rights at the school house gates, the nature of those rights is what is 

appropriate for children in school. The Supreme Court has frequently emphasized public schools 

have considerable latitude in fashioning rules that further their educational mission and in 

developing a reasonable fit between the ends and means of their policies. Tinker 

Disposition: Affirmed. 

Citation: Griggs v. Fort Wayne Sc. Bd., 359 F. Supp. 2d 731 (2005). 

Facts: Student attended his public high school wearing at t-shirt that contained a Marine 

Creed and a large picture of an M16 rifle. Administrators at the school felt that the student’s t-

shirt was “inappropriate for the educational setting,” and they forbade him from wearing it to 

school again. The student, however, believed that the First Amendment’s guarantee of freedom 
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of speech gave him the right to wear the shirt. He also believed that the school’s dress code was 

an impermissibly broad restriction on student speech.  

Issue: Whether the school’s finding that the Plaintiff’s t-shirt depicting a large M-16 rifle 

was inappropriate and was legitimately related to pedagogical interest. 

Holding: The student’s motion for summary judgment was granted in part, and 

defendants’ motion for summary judgment was denied in part, as to the student’s claim that the 

application of the dress code to his shirt violated his First Amendment rights. Defendants were 

enjoined from prohibiting the student from wearing the shirt. The school board’s general 

prohibition of apparel depicting symbols of violence was reasonable and constitutional. 

Reasoning: The court reasoned that the school board failed to show that banning the shirt 

was reasonably related to any legitimate pedagogical interest under the Hazelwood standard. 

Disposition: Plaintiff’s motion for summary judgment granted in part and denied in part. 

Citation: Guiles v. Marineau, 461 F. 3d 320 (2005). 

Facts: While student Zachary Guiles was a seventh-grade student at Williams town 

Middle School, defendant Seth Marineau was the student support specialist at the school during 

the 2003-2004 academic year. In March 2004, Zachary began wearing the offending t-shirt to 

school. He had purchased it at an anti-war rally he attended. The front of the shirt, at the top, has 

large print that read “George W. Bush,” below it was the text, “Chicken-Hawk-In-Chief.”  

Directly below these words was a large picture of the president’s face, wearing a helmet, 

superimposed on the body of a chicken. Surrounding the President were images of oil rigs and 

dollar symbols. To one side of the President, three lines of cocaine and a razor blade appear. In 

the “chicken wing” of the President nearest the cocaine, was a straw. In the other “wing” the 

President was holding a martini glass with an olive in it. Directly below these depictions is 
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printed, “1st Chicken Hawk Wing,” and below that is a text reading “World Domination Tour.”  

The back of the t-shirt contained similar pictures and language, including the lines of cocaine and 

the martini glass. Student Guiles wore the t-shirt on average once a week for two months. 

Although the shirt evoked discussion from students, it did not cause any disruptions or fights 

inside or outside the school. But the t-shirt raised the ire of one fellow student whose politics 

were opposed to Guiles’. The student complained to teachers who told her that the shirt was 

political speech and therefore protected. Later, Guiles wore the T-sirt on a school field trip. A 

parent who was a chaperone on the trip, the parent of the student who complained to teachers 

regarding the shirt, noticed the shirt and voiced her objection. After consulting with the 

Superintendent of the Orange North Supervisory Union Douglas Shoik, Marineau determined 

that the shirt, specifically the images of drugs and alcohol, violated the WMHS dress code. 

Marineau gave Guiles three choices: turn the shirt inside-out, tape over the images of drugs and 

alcohol and the word “cocaine”; or change shirts. Guiles’ father came in to speak with Marineau, 

who reiterated that the shirt contravened dress code policy. Guiles and his father then went to 

speak with Shoik who reaffirmed what Marineau had said. Guiles returned home with his father. 

The next day, Guiles returned to school wearing the t-shirt. Marineau gave him the same 

instructions regarding the wearing of the t-shirt. Guiles declined, Marineau filed out a discipline 

referral form and sent Guiles home. The following day, Guiles again wore the t-shirt to school, 

this time however, with the images of the drugs and alcohol and the word “cocaine” covered 

with duct tape. On the duct tape Guiles had scrawled the word “Censored.”  Guiles brought suit 

in federal district court seeking to enjoin defendants from enforcing the dress code policy with 

regard to his t-shirt. 
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Issue: Whether a school’s dress code policy was overboard in prohibiting the plaintiffs t-

shirt with political views.  

Holding: The Court upheld the District Court’s order insofar as it directed the 

expungement of the disciplinary action from the student’s record. 

Reasoning: The t-shirt did not disrupt the work and discipline of the school. The court 

applied the rule to Tinker to conclude that the censorship of the t-shirt violated the students free 

speech rights. 

Disposition: Affirmed in part, vacated in part, and remanded. 

Citation: Peck v. Baldwinsville Cent. Sch. Dist., 426 F. 3d 617 (2005). 

Facts: Parents alleged that school officials at the student’s school censored a school 

assignment to exclude religious content violated the Establishment Clause and his First 

Amendment right to free speech. Part of the kindergarten curriculum was a 2-month 

environmental unit. The unit culminated in an assignment in which students in the class were 

instructed to create a poster showing what they had learned about the environment. A teacher 

found that a student’s first poster would not be displayed at the environmental assembly because 

of its religious content. After receiving a second poster, the teacher determined that a portion of 

the poster would be concealed when it was hung. 

Holding: The appellate court vacated the district court’s dismissal of the parents’ free 

speech claim under the First Amendment; however, the appellate court affirmed the district 

court’s dismissal of the Establishment Clause claim. The case was remanded to the trial court for 

further proceedings. 
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Reasoning: Appellate court found that a manifestly viewpoint discriminatory restriction 

on school-sponsored speech was prima facie, unconstitutional, even if reasonably related to 

legitimate pedagogical interests. Establishment Clause 

Disposition: Court held that summary judgment should be vacated in part and affirmed in 

part. 

Citation: Pinard v. Clatskanie Sch. Dist. 6J, 467 F. 3d 755 (2006). 

Facts: Students alleged that the defendants violated their First Amendment rights by 

suspending them in retaliation for speaking out against their basketball coach.  

Issue: Whether student basketball players suspended for refusing to play in a school game 

were engaging in a protected activity. 

Holding: To the extent that the district court held that the students’ free speech rights 

should be analyzed under the same framework used in public employees cases, the court 

reversed the decision. To the extent that the district court held that the students were subject to 

discipline based on their actions in refusing to board the bus, the court affirmed. The court 

remanded for a decision on the students’ retaliation claim. 

Reasoning: The students’ refusal to board the bus was not protected by the First 

Amendment as it substantially disrupted the operation of the basketball program. Under the 

Tinker standard, the students’ petition and complaints against the coach were protected speech 

because they could not have reasonably led school officials to forecast substantial disruption of a 

school activity. 

Disposition: To the extent that the district court held that the students’ free speech rights 

should be analyzed under the same framework used in public employees cases, the court 

reversed the decision. To the extent that the district court held that the students were subject to 
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discipline based on their actions in refusing to board the bus, the court affirmed. The court 

remanded for a decision on the students’ retaliation claim. 

Citation: Bowler v. Town of Hudson, 514 F. Supp 2d 168 (2007). 

Facts: Plaintiffs, who were students of Hudson High School (“HHS”), allege that 

defendants unlawfully censored their speech by taking down posters advertising the HHS 

Conservative Club in violation of their First Amendment rights. The posters listed the website 

address for a national organization of high school conservative clubs, which in turn contained a 

link to another website hosting graphic video footage of hostage beheadings in Iraq and 

Afghanistan. The link to the videos was accompanied by a warning. Defendants asserted that the 

posters were taken down because of the graphic content of the videos, while plaintiffs contended 

that the true reason was to censor the expression of their political views. 

Issue: Whether the school’s censorship of a conservative club’s posters, which contained 

a URL to a site with offensive speech was permissible when the offensive speech was not 

displayed at school. 

Holding: Defendants’ motion for summary judgment was allowed as to the qualified 

immunity of the individual defendants. Summary judgment with respect to the municipality was 

denied. The court denied defendants’ motion for summary judgment on all other claims. 

Reasoning: The graphic and arguably “offensive” speech was not actually displayed at 

school. Fraser did not support the school’s censorship. The court ruled the students had a First 

Amendment right to put the website URL on their posters. 

Disposition: Denied in part, allowed in part defendants’ motion for summary judgment. 

Citation: Gay-Straight Alliance of Okeechobee High School v. School Board of 

Okeechobee, 483 Supp. 2d 1224 (2007). 
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Facts: The school board argued that it was entitled to withhold official recognition of the 

gay-straight student club based on the EAA’s safe harbor provisions. In order to maintain order 

and discipline on school premises, to board characterized the club as a “sex based” club to which 

it could restrict access by students under the age of 18. 

Issue: Whether a school’s failure to recognize a gay-straight alliance by allowing access 

to facilities based on the safe harbor provisions of the EAA was constitutional. 

Holding: The court granted the club’s request for a preliminary injunction and ordered 

the school board to grant the club official recognition and all privileges given to other clubs at 

the school. The court waived the security requirement in Fed. R. Civ. P. 65 (c). 

Reasoning: The court noted that the club’s asserted purpose to provide a safe, supportive 

environment for students and to promote tolerance and acceptance of one another, regardless of 

sexual orientation--did not promote sexual activity of the distribution of obscene or sexually-

based material. Equal Access 

Disposition: The court granted the club’s request for a preliminary injunction and ordered 

the school board to grant the club official recognition and all privileges given to other clubs at 

the school. The court waived the security requirement in Fed. R. Civ. P. 65 (c). 

Citation: Pounds v. Katy Indep. Sch. Dist., 517 F. Supp. 2d 901(2007). 

Facts: Under a school district policy, students were prevented from handing out religious 

tracts and faith bracelets on school grounds. The policy restricted student dissemination of 

various types of non-school materials but did not restrict religious materials per se. The parents 

challenged the facial constitutionality of two aspects of the policy: its requiring principals to 

conduct prior review of materials if more than 10 copies were intended for distribution, and the 

absence of specific criteria for setting time, place, and means limits on distributions. 
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Issue: Whether a school policy which prohibited students from distributing religious 

materials and required the principal’s prior review of certain materials met First Amendment 

standard. 

Holding: On the question of the facial constitutionality of the district’s policy, the court 

granted the district’s partial summary judgment motion and denied the parents partial summary 

judgment motion. The court ordered the parties to submit a proposed scheduling order to resolve 

the parents’ challenge that the district’s policy was unconstitutional as applied. 

Reasoning: The prior review was not arbitrary because it struck a balance between 

student freedom to exchange written materials and the school’s ability to restrict dissemination 

of inappropriate materials. The policy properly delegated to principals the authority to set time, 

place and manner restrictions. Establishment Clause 

Disposition: On the question of the facial constitutionality of the district’s policy, the 

court granted the district’s partial summary judgment motion and denied the parents partial 

summary judgment motion. 

Citation: Zamercnik v. Indian Prairie School, 619 F. Supp. 2d 517, (2007). 

Facts: Students sued school district and various school officials contending their free 

speech rights were violated with respect to restrictions on expressing their views opposing 

homosexuality. Students were restricted from wearing a t-shirt that had “Be Happy, Not Gay” on 

the back. 

Issue: Whether a school’s mission to promote tolerance of differences among was a 

legitimate pedagogical basis for requiring a student to cross out a reference to being gay on a t-

shirt. 
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Holding: The court granted in part and denied in part the motion for summary judgment 

filed by the dean. 

Reasoning: The court held that school officials could take into consideration the school’s 

pedagogical mission to promote tolerance of differences among students when deciding to 

prohibit such speech, and could impose content-based restrictions on expression that was 

inconsistent with the school’s educational mission under the Hazelwood standard. 

Disposition: Granted in part and denied in part. 

Citation: Nurre v. Whitehead, 520 F. Supp. 2d 1222, (2007). 

Facts: Student sued school district after superintendent denied a wind ensemble’s request 

to play “Ave Maria” at a graduation ceremony. 

Issue: Whether a school’s prohibition of religious instrumental music a graduation 

violated the First Amendment. 

Holding: The court dismissed as moot the student’s claims for declaratory relief, granted 

the superintendent’s judgment motion, and denied the student’s cross-motion for summary 

judgment. 

Reasoning: Sufficient facts showed that the school district created a limited public forum, 

exclusion of the music was based on permissible content restriction, not impermissible viewpoint 

discrimination, since the prohibition was based on a decision to keep religion out of graduation 

as a whole, not to discriminate against a specific religious sect or creed. 

Establishment Clause 

Disposition: Granted the superintendent’s judgment motion, and denied the student’s 

cross-motion for summary judgment. 
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Citation: Morse v. Fredrick, 551 U.S. 393 (2007). 

Facts: Student was suspended from school after he refused the principal’s direction to 

take down a banner that he unfurled at a school-sponsored and school-supervised event. The 

principal directed the student to take the banner down because the banner appeared to advocate 

illegal drug use in violation of the school policy. 

Issue: Whether the suspension of a student and the confiscation of his banner he unfurled 

at a school event which read “Bong Hits 4 Jesus” was a violation of the First Amendment. 

Holding: The Court reversed the judgment of the Ninth Circuit and it remanded the action 

for further proceedings. 

Reasoning: The “substantial disruption” rule of Tinker was not the only basis for 

restricting student speech. Considering the special characteristics of the school environment and 

the governmental interest in stopping student drug abuse, the Court held that schools were 

entitled to take steps to safeguard those entrusted to their care from speech that could reasonably 

be regarded as encouraging drug use. Morse 

Citation: Ponce v. Socorro Indep. Sch. Dist., 508 F. 3d 765 (2007). 

Facts: A student kept an extended notebook diary written in the first-person perspective, 

in which he detailed the “author’s” creation of a pseudo-Nazi group on the high school campus 

and other schools in the district. The notebook detailed the group’s plan to commit a “Columbine 

shooting” attack on the high school or a coordinated shooting at all the district’s schools at the 

same time. The author predicted the outburst would occur on the day his close friends at the 

school graduated. An assistant principal ultimately determined that the student’s writing posed a 

“terroristic threat” to the safety and security of the students and he suspended the student. 
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Issue: Whether a student’s suspension over Neo-Nazi writings was a violation of his First 

Amendment right. 

Holding: The instant court vacated the preliminary injunction and remanded for further 

proceedings if appropriate. 

Reasoning: The court concluded that the disciplinary action against the student violated 

no protected right, as specific threatening speech to a school or its population was protected by 

the First Amendment. The court held that the constitutional concerns of this case--focusing on 

content--fall precisely within the student speech area demarcated by Justice Alito in Morse. That 

area consists of speech pertaining to grave harms arising from the particular character of the 

school setting. The speech in question here is not about violence aimed at specific persons, but of 

violence bearing the stamp of a well known pattern of recent historic activity. 

Disposition: The instant court vacated the preliminary injunction and remanded for 

further proceedings if appropriate. 

Citation: Boim v. Fulton County School District, 494 F. 3d 978 (2007). 

Facts: In the fall of 2003, Rachel Boim, a ninth grade student at Roswell High School, 

was suspended from school for ten days because of a story she had written in a notebook. One of 

Rachel’s teachers discovered the story when he took the notebook from Rachel after seeing her 

pass it to another student during class. In the story, which was told in first person, a student 

dreams of shooting her sixth period math teacher during class. Like the student in the story, 

Rachel’s sixth period class was math. After reading the story and conducting an investigation, 

Roswell High School Principal Edward J. Spurka concluded that Rachel had violated three rules 

in the Student Code of Conduct: Rule 4iii (threatening a school employee with bodily harm), 

Rule 10 (failure to comply with school rules, directions, or commands), and Rule 17 (exhibiting 
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disrespectful conduct). As a result, he suspended Rachel for 10 days. At the conclusion of the 10-

day suspension, a disciplinary hearing was held. The Hearing Officer ruled that Rachel should be 

expelled for the balance of the school year but waived the expulsion to allow her to attend 

another traditional school in Fulton County. Rachel appealed the Hearing Officer’s, ruling, and 

the expulsion was stayed pending a decision by the Fulton County Board of Education on the 

appeal. After reviewing the case, the Board affirmed the 10-day suspension but decided not to 

expel Rachel. Therefore, she was allowed to remain at Roswell High School. Nearly 2 years 

later, on October 4, 2005, Nancy Boim, filed suit on Rachel’s behalf in the Superior Court of 

Fulton County against the school district, Superintendent James Wilson, and Principal Spurka. 

Issue: Whether a student author of a true threat story First Amendment rights were 

violated when the story led to a substantial disruption or a material interference with school 

activities. 

Holding: Since there was no constitutional violation, defendants were entitled to 

summary judgment on all plaintiff’s claims. 

Reasoning: Plaintiff’s story was properly subject to disciplinary action under the separate 

and independent legal standard enunciated in Tinker (393 U.S. at 514) (i.e., it “reasonably . . . led 

school authorities to forecast substantial disruption of or material interference with school 

activities.” It is unnecessary for the Court to consider whether the story was also subject to 

discipline because it constituted a “true threat.” 

Disposition: Affirmed. 

Citation: Depinto v. Bayonne Bd. of Educ., 514 F. Supp. 2d 633 (2007). 

Facts: Two fifth grade students attending two separate elementary schools in the Bayonne 

School District wore a button to protest the District’s mandatory uniform policy. The Button 
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bore the phrase “No School Uniforms” and a slashed red circle. The writing overlaid a historical 

photogram that appears to portray the Hitler Youth. The picture depicted dozens of young boys 

dressed in the same uniforms and all facing the same direction. There were no visible swastikas 

or any other definitive indication that the boys were members of the Hitler Youth; however, the 

parties do not appear to contest that the picture portrays an assemblage of the Hitler Youth. 

Following the days on which the students wore the Button, the District sent identical letters home 

to each student’s parents. The letters stated that the background images on the badges were 

considered objectionable and were offensive to many Bayonne citizens. The letters threatened 

suspension in the event that the students wore the buttons again. The parents of both students 

filed suit, alleging violation of the First Amendment right of free speech. 

Issue: Whether the plaintiff students’ wearing buttons to protest the school’s mandatory 

uniform policy was permissible when there was no showing that the button was disruptive. 

Holding: Parents motion for a preliminary injunction was granted. 

Reasoning: There was no showing that the buttons had caused a disruption or a specific 

and significant fear of disruption. It was therefore unnecessary for defendants to show that the 

speech in question substantially interfered with the work of the school or impinged upon other 

students’ rights, and there was no showing that the buttons caused a disruption or a specific and 

significant fear of disruption under the Tinker standard. 

Disposition: Plaintiff motion for preliminary injunction was granted. 

Citation: Bar-Navon v. Sch. Bd. Of Brevard County, Florida, 2007 U.S. Dist. LEXIS 

82044. 

Facts: Student filed suit against school board, alleging that the student’s free speech 

rights were violated when a public high school forbade the student from wearing jewelry in her 
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body piercings, pursuant to the school policy allowing students to wear pierced jewelry only in 

ear piercings. 

Issue: Whether a school policy that disallowed jewelry in body piercings (only ear 

piercings) was facially valid under the First Amendment. 

Holding: The court granted the board’s motion for summary judgment and denied the 

student’s cross-motion for summary judgment. 

Reasoning: The time, place, and manner balancing test applied to the school’s content-

neutral regulation of expressive student conduct concerning body jewelry; in enacting the policy, 

the school had a significant interest in maintaining a studious atmosphere and ensured student 

safety; the policy was narrowly tailored to avoid what the school perceived as a safety concern. 

Hazelwood 

Disposition: The court granted the board’s motion for summary judgment and denied the 

student’s cross-motion for summary judgment. 

Citation: Madrid v. Anthony, 510 F. Supp. 2d 425 (2007). 

Facts: Students staged a walk-out to protest federal immigration legislation. The principal 

provided a forum in which to discuss the issues and warned that suspensions would issue if there 

was another walk-out. The principal, in response to rumors of potential violence between 

different groups, banned students from wearing t-shirts that said “We Are Not Criminals” and 

“Border Patrol.” The students participated in the second walk-out and were suspended. When the 

parents of the 130 students arrived to pick them up and demanded a meeting, the principal asked 

them to schedule appointments. 

Issue: Whether students who were suspended for staging a walk out and who were 

banned from wearing certain t-shirts rights of free speech were violated. 
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Holding: The outcome granted the district’s motion for summary judgment, entered 

judgment for the district on each claim, and dismissed all of the plaintiffs’ claims. 

Reasoning: The court held that (1) the district was not liable under 42 U.S.C.S. § 1983 

because there was no evidence that the district had a custom or policy of violating student’s 

rights, and the evidence showed that the principal was motivated by the need to maintain order; 

(2) because the t-shirt ban was motivated by the desire to maintain a safe environment, the 

students’ free speech rights were not violated thereby; and (3) the parents’ rights of assembly 

were not violated, as they did not have a constitutional right to access the school, and the 

presence of so many parents disrupted the suspension process. Hazelwood 

Disposition: Dismissed. 

Citation: Corales v. Bennett, 488 F. Supp. 2d 975 (2007). 

Facts: Students left school, without permission or supervision to attend an immigration 

reform protest. Two days later the assistant principal called the students in his office and 

disciplined them for leaving the school. The assistant principal called them names, told them 

they would pay a fine, the police would be involved and they were going to juvenile hall. One of 

the students went home and committed suicide. 

Issue: Whether the disciplining of students who left school without permission to attend 

an immigration reform protest was a violation of their free speech rights. 

Holding: Defendants’ motion for summary judgment was granted. 

Reasoning: The court found that a desire to exercise free speech rights did not give the 

students license to leave without permission or supervision. The student’s suicide was 

unforeseeable and extraordinary. The responsibility borne by the school officials is heightened, 

not lessened, in light of the surrounding circumstances here, namely, the very widespread student 
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walkouts to protest immigration reform legislation that have been acknowledged by both sides. 

Discipline meted out to prevent such widespread walkouts—and the resulting disruption—are 

justified been when weighed against the students’ First Amendment rights as actions taken in 

light of “facts which might reasonably lead school authorities to forecast substantial disruption of 

or material interference with school activities under the Tinker standard. 

Disposition: Defendants’ motion for summary judgment was granted. 

Citation: Zelman v. Simmons-Harris, 536 U.S. 639 (2007). 

Facts: The state of Ohio established a pilot Project Scholarship Program to provide 

educational choices to families with children who resided in the Cleveland City School District. 

Cleveland’s public schools had been among the worst performing schools in the nation. The 

program provided tuition aid for students to attend a participating public or private school of 

their parent’s choosing and tutorial aid for students who chose to remain enrolled in public 

school. 

Issue: Whether a school choice program providing tuition aid to students based on 

financial need and residence violated the Establishment Clause. 

Holding: The court held that the program was entirely neutral with respect to religion. 

Reasoning: It permitted such individuals to exercise genuine choice among options public 

and private. Establishment Clause 

Disposition: Judgment was reversed. 

Citation: Miller v. Penn Manor Sch. Dist., 588 F. supp. 2d 606 (2008). 

Facts: This case arose after a high school restricted a student from wearing a t-shirt on 

which was printed a “Terrorist Hunting Permit” and a “No Bag Limit” superimposed over a 

larger automatic handgun. The student argued that the police relied on by the school were 
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unconstitutionally overbroad and vague and that his t-shirt was a form of political speech. The 

court reviewed the case law pertaining to speech in schools and concluded that the school’s 

policy prohibiting the student from wearing the t-shirt in this case. The t-shirt could be seen as 

promoting violence and a violation of law (i.e. the hunting of human beings by private citizens 

taking the law into their own hands). Accordingly, the court concluded that the school did not 

have to demonstrate a substantial and material disruption to restrict the student from wearing his 

t-shirt. 

Issue: Whether school policies prohibiting the promotion violence which restricted a 

student from wearing a terrorist t-shirt was overbroad or vague. 

Holding: The court denied the student’s motion for a preliminary injunction with respect 

to the school’s policy prohibiting violence. 

Reasoning: The court found that the policy was not unconstitutionally overbroad or 

vague, and was not unconstitutional as applied to the student. The t-shirt could be seen as 

promoting violence and a violation of law, i.e. the hunting of human beings by private citizens 

taking the law into their own hands. Accordingly, the court concluded that the school did not 

have to demonstrate a substantial and material disruption to restrict the student from wearing his 

t-shirt under the Tinker standard. 

Disposition: Motion denied. 

Citation: Johnson v. New Brighton Area School District, 2008 U.S. Dist. LEXIS 7202, 

(2008) 

Facts: Plaintiff Cory Johnson, a high school senior, was nicknamed Osama Bin Laden 

during his senior year in high school. As a result of his classmates consistently calling him 



 

139 
 

“Osama,” Johnson was heard by a school librarian as saying “If you guys don’t quit calling me 

that, I’m going to pull a Columbine.” 

Issue: Whether a high school students’ statement, “I’m going to pull a Columbine” 

amounted to true threat speech which is unprotected by the First Amendment.  

Holding: Defendants’ motion for summary judgment granted, Plaintiff’s cross-motion for 

summary judgment denied. 

Reasoning: In today’s society, the term “Columbine” connotes death as a result of one or 

more students shooting other students and school staff. Therefore, when a student uses that term, 

and, from the school’s viewpoint, utters the term with malice or anger while within the confines 

of the school yard, it can readily be viewed at a minimum as “fighting words” or a “true threat” 

or “advocating conduct harmful to other students.”  Johnson’s statement with its reference to 

Columbine falls well outside the bounds of “political speech” described in Tinker. Instead it is 

more akin to “fighting words,” or “true threats” which the Supreme Court clearly refuses to 

protect under the First Amendment. 

Disposition: Defendants’ motion granted. 

Citation: Jacobs v. Clark County Sch. Dist., 526 F. 3d 419 (2008) 

Facts: Students had standing to bring a non-moot claim for nominal damages because 

they had alleged injuries in fact--namely, deprivation of First Amendment rights to communicate 

a particular written message on their clothing, to engage in expressive conduct via their choice of 

clothing, and to be free from compelled speech--that was caused by a mandatory uniform policy. 

Issue: Whether a mandatory uniform policy’s amounted to compelled speech violating 

the First Amendment rights of students. 

Holding: The grant of summary judgment in favor of the school district was affirmed. 
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Reasoning: The encroachment upon the students’ rights to free speech and expression via 

the content-neutral school uniform school uniform policies easily withstood intermediate 

scrutiny. Applying intermediate scrutiny to school policies that effect content-neutral restrictions 

upon pure speech or place limitations upon expressive conduct (or, as is the case here, do both) 

not only strikes the correct balance between students’ expressive rights and schools’ interests in 

furthering their educational missions, but, as the Fifth Circuit explained, is entirely consistent 

with the Supreme Court’s other school speech precedents, not to mention the remainder of the 

Court’s First Amendment jurisprudence.  

Citation: Nuxoll v. India Prairie Sch. Dist. #204, 523 F. 3d 668 (2008) 

Facts: The plaintiff high school student sued defendants, a public school district, its board 

of education, its school superintendent, and a high school principal and dean of students, alleging 

that his U.S. Constitutional Amendment I free speech rights were violated. The student alleged 

that his constitutional rights were violated by a school rule that barred students from making 

derogatory comments referring to race, ethnicity, religion, gender, sexual orientation, or 

disability. He claimed that under the U.S. Constitutional Amendment I he was entitled to make 

negative comments about members of any of the listed groups, including homosexuals, provided 

that he did not use inflammatory or “fighting” words. 

Issue: Whether a school rule that barred a student from making derogatory comments 

about homosexuals was reasonable even if he didn’t use fighting words. 

Holding: The court reversed the district court’s order denying the student’s motion for a 

preliminary injunction. 

Reasoning: The rule sought to maintain a civilized school environment conducive to 

learning and did son in an evenhanded way. It was limited to the school setting, it banned 
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derogatory comments that referred to a full spectrum of highly sensitive personal-identity 

characteristics, and it was intended to protect students from illegal harassment. The court viewed 

that taking the case law as a whole we don’t think a school is required to prove that unless the 

speech at issue is forbidden serious consequences will in fact ensue. That could rarely be proved 

it is enough for the school to present “facts which might reasonably lead school officials to 

forecast substantial disruption” under the Tinker standard. 

Disposition: Reversed. 

Citation: Gillman v. Sch. Bd. for Homes County, 567 F. Supp. 2d 1359 (2008) 

Facts: Student was prohibited from wearing t-shirts or buttons that advocated for the fair 

treatment and acceptance of homosexuals. 

Issue: Whether a school board’s ban on apparel expressing support for homosexuals was 

unconstitutionally content based.  

Holding: The court permanently enjoined the board and school employees from 

prohibiting a student and her fellow pupils from expressing their support for homosexual persons 

and from enforcing polices relating to “secret societies” with regard to the student. 

Reasoning: The board’s ban on the apparel was impermissible because the apparel and its 

message had caused few, if any, disruptions at the school, and any activities connected with the 

apparel, such as whispering and note-passing, were things that occurred on a daily basis in high 

school and were divorced from the speech at issue. The board’s ban on the apparel was also 

content based, which violated the First Amendment under the Tinker standard. 

Disposition: The court permanently enjoined the board and school employees from 

prohibiting a student and her fellow pupils from expressing their support for homosexual persons 

and from enforcing polices relating to “secret societies” with regard to the student. 
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Citation: Parker v. Hurley, 514 F. 3d 87 (2008) 

Facts: Parents challenged the school district’s refusal to provide them with prior notice 

and to allow their children exemption from instruction recognizing differences in sexual 

orientation.  

Issue: Whether the school’s refusal to exempt students from sexual orientation classes 

violated their right to free exercise of religion. 

Holding: The court affirmed the district court’s dismissal with prejudice of plaintiffs’ 

federal claims and its dismissal without prejudice of the state claims. 

Reasoning: The combination of substantive due process and free exercise interests did not 

give the parents cause for concern. Establishment Clause 

Disposition: Affirmed. 

Citation: Esquivel v. San Francisco Unified School District, 2008 U.S. Dist. LEXIS 3983 

Facts: Student Andrea Esquivel and three other students who were enrolled in the Junior 

Reserve Officer’s Training Corps (“JROTC”) program and their guardians brought suit against 

the San Francisco Board of Education claiming that the Board violated their First Amendment 

rights by deciding to terminate the JROTC program after the 2008-09 school year. 

Issue: Whether a school’s decision to phase out the ROTC program was based on 

unconstitutional grounds. 

Holding: The court did not find that the Board “does not provide a balanced curriculum 

for the students by omitting all material supporting the need for a democracy to defend itself 

against foreign and domestic enemies.”  Board is speaking when it makes curriculum decisions, 

therefore, no first amendment violation can be found. 
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Reasoning: To inject First Amendment analysis in this area would transform federal 

courts into de facto school boards, saddling them with difficult pedagogical and political 

decisions that are best left to the elected officials. Courts lack any judicially manageable 

standards and schools could be required to offer an unlimited menu of academic courses, with 

personalized curricula that no school district has the resources to sustain.  

Disposition: Defendants’ motion to dismiss was granted. 

Citation: Dafoe v. Siva, 2009 U.S. Dist. LEXIS 71056, (2009). 

Facts: Student Tom Defoe’s display of the Confederate Flag were prohibited despite the 

fact that he stated that his reason for displaying it was to show his pride for his southern heritage 

and not to convey a message of racial hatred. 

Issue: Whether the display of the Confederate Flag was prohibited based on a showing of 

material disruption was permitted by the First Amendment. 

Holding: Summary judgment in defendants’ favor. 

Reasoning: Tinker provides that school officials may regulate student speech which 

causes a material and substantial disruption to the learning environment. Citing Tinker, the court 

held that school officials may regulate student speech which causes a material and substantial 

disruption to the learning environment. The court opined that Tinker governs the instant case 

because, by wearing clothing depicting images of the Confederate flag, students engage in pure 

speech not sponsored by the school. Tinker does not require certainty that a disruption will 

occur, only a reasonable forecast of a substantial disruption. 

Disposition: Summary judgment in defendants’ favor.  

Citation: McSwain V. Union Elem. Sch. Dist., 2009 U.S. Dist. LEXIS 51306 (2009). 
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Facts: Plaintiff was prohibited from wearing a “pro-life” t-shirt because administration 

thought its message was “inappropriate for school.” Defendants had a dress code that specified: 

Personal articles, clothing, or manner of dress shall make no suggestion of tobacco, drug or 

alcohol use, sexual promiscuity, profanity, vulgarity, or other inappropriate subject matter. This 

code shall be in effect at school-related activities except when modified by the school 

administration for specific, extracurricular activities or specific cases. 

Issue: Whether a school’s dress code is overbroad and vague as applied to the plaintiff 

who was prohibited from wearing a “pro-life” t-shirt. 

Holding: Defendants’ motion to dismiss the complaint was granted in part with leave to 

amend and denied in part. 

Reasoning: Defendants’ dress code unconstitutionally allows for suppression of student 

speech based on the impermissibly vague standard of what is appropriate and allows for ad hoc 

enforcement based upon Defendants’ whims. Defendants’ dress code is a content-based prior 

restraint on speech that requires Defendants to make subjective determinations for specific cases 

of what categories of speech are inappropriate and forbidden. Defendants’ Dress Code’s specific 

categories of forbidden speech do not and were not fairly applied to the messages conveyed by 

Plaintiff’s “pro-life” t-shirt. The dress code grants unbridled discretion to Defendants in the 

censorship of student speech and provides no objective standards for its enforcement or 

application. The dress code is unconstitutionally overbroad and vague.  

Disposition: Granted in part, denied in part. 

Citation: Brown v. Cabell County Bd. of Educ., 605 F. Supp. 2d 788 (2009). 

Facts: Plaintiff student was placed on a 10-day suspension after he declined to remove a 

slogan from his hands. The board presented evidence of specific incidents in which speech like 
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that of the student’s had caused a material and substantial disruption at school, by inhibiting 

other students from attending or remaining attentive during class. This disruption was based 

upon a perception, by students, that the slogan was a sign of gang affiliation and possible 

violence. 

Issue: Whether a student’s request to remove disruptive gang symbols from his hands and 

the suspension that resulted violated his free speech rights. 

Holding: The student’s motions were denied. 

Reasoning: Because the school’s discipline of the student was related to specific and 

significant fear of disruption based upon contemporaneous incidents arising from similar speech, 

their actions were likely to pass constitutional muster. The school’s decision to disallow the 

slogan was a response not to the content of the message, but to the disruption it created. The 

court found that the disruption caused by students’ perception of the slogan was sufficient for it 

to find the student unlikely to succeed on the merits using the Tinker standard. 

Disposition: Denied. 

Citation: B.W.A. v. Farmington R-7 Sch. Dist., 554 F. 3d 734 (2009). 

Facts: Students were sent home from school for refusing to remove items of clothing 

depicting the Confederate flag symbol. Prior to the students’ suspensions, several racially-

charged incidents occurred in the school district during the preceding school year. A white 

student urinated on a black student, white students showed up at a black student’s home and a 

melee ensued, and a skirmish broke out at a basketball game after white players allegedly used 

racial slurs against two black players from a different school. 
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Issue: Whether the suspension of students for refusing to remove the Confederate Flag 

violated their free speech rights where there was a reasonable forecast of a substantial disruption 

resulting from displaying the Confederate Flag. 

Holding: The appellate court affirmed the judgment of the district court 

Reasoning: The appellate court determined that defendants did not violate the First 

Amendment because (1) officials could reasonably “forecast” a “substantial disruption” resulting 

from any display of the Confederate flag, (2) as a result of race-related incidents, the 

administration reasonably denied the display of the Confederate Flag within the school, and (3) 

the case contained sufficient evidence beyond ordinary discomfort and unpleasantness of 

unpopular viewpoints. Finally, the court held that the school district did not violate the state 

statute because the statute allowed school officials to direct a student to remove an emblem that 

was worn in a manner that promoted disruption under the Tinker standard. 

Disposition: Affirmed. 

Citation: Doninger v. Niehoff, 527 F. 3d 41 (2009). 

Facts: Student and other student government officers e-mailed members of the 

community regarding the rescheduling of the band contest. After receiving numerous responses, 

the principal requested the student to send a corrective e-mail. Instead, the student posted a blog, 

using vulgar language, which erroneously asserted that the contest had been canceled, and urged 

readers to contact the school. Concluding that the student’s conduct failed to display the civility 

and good citizenship expected of class officers, the principal prohibited the student from running 

for class office. 

Issue: Whether a student who was disqualified from running for class office because of a 

blog posting violated her First Amendment rights. 
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Holding: Defendants’ motion for summary judgment granted in part and denied in part. 

The court granted summary judgment to defendants on plaintiff’s blog entry First Amendment 

claim, her Equal Protection claim, and her claim for intentional infliction of emotional distress. 

The court denied summary judgment to defendants on plaintiff’s First Amendment t-shirt claim. 

Plaintiff’s motion for partial summary judgment was denied. 

Reasoning: The blog was the type of student expression that could properly be prohibited 

on the basis that it would materially and substantially disrupt the work and discipline of the 

school. It was reasonably foreseeable that the posting would reach school property since it 

pertained to school events, and it created a risk of disruption by encouraging others to contact the 

school under the Tinker standard. 

Disposition: Affirmed. 

Citation: H.S. v. Huntington County Cmty. Sch. Corp., 616 F. Supp. 2d 863 (2009). 

Facts: A school promulgated a policy allowing students to participate in religious time 

release programs for no more than 120 minutes a week. In the school district, only one 

organization provided such instruction. The parent and her child objected to the school allowing 

the organization to place a trailer on school property for the purpose of conducting its religious 

teachings during school hours. 

Issue: Whether a religious organization being allowed to place its trailer on school 

property for religious instruction violated the Establishment Clause. 

Holding: The court denied the school’s motion to dismiss, and granted, in part, the 

parent’s motion for a preliminary injunction. Accordingly, the school was enjoined from 

allowing religious instruction to occur on its property during school instructional time. 
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Reasoning: The court agreed with the magistrate judge’s conclusion that allowing the 

organization to locate its’ trailer in the school’s parking lot, and thus conduct religious 

instruction of public school students on school grounds during school hours conveyed a message 

of support and endorsement. Establishment Clause 

Disposition: The court overruled the school’s objections and adopted the magistrate 

judge’s report and recommendation. 

Citation: Corder v. Lewis Palmer Sch. Dist. No. 38, 566 F.3d 1219 (2009). 

Facts: Principal approved student’s valedictory speech prior to the graduation ceremony, 

but during the ceremony, she gave a different speech that mentioned religion. In order for the 

student to receive her diploma, the principal required her to publically apologize.  

Issue: Whether the disciplining of a valedictorian for mentioning religion in her speech 

was constitutionally permissible where there were legitimate pedagogical concerns that led to the 

discipline. 

Holding: The appellate court affirmed the district court’s grant of the district’s motion for 

judgment on the pleadings. 

Reasoning: The appellate court determined that the district court did not violate the 

student’s free speech rights by requiring the review of the content of her speech prior to its 

presentation or by compelling her apology because (1) the graduation ceremony was a school-

sponsored event, and (2) the district’s policy of reviewing valedictory speeches prior to the 

graduation ceremony and the apology requirement were related to learning. The student’s claim 

failed because the district had reasonable, legitimate pedagogical purposes for disciplining her 

pursuant to the Hazelwood standard. 

Disposition: Affirmed. 
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Citation: Sherman v. Twp. High Sch. Dist. 214, 594 F. Supp. 2d 981 (2009). 

Facts: Plaintiff minor brought suit against the defendant, the Illinois Superintendent of 

Education, attacking the Illinois Silent Reflection and Student Prayer Act as unconstitutional 

under the Establishment Clause of the First Amendment. The statute, which compelled each 

classroom teacher to ensure that the period of silence was used by each student only for prayer 

and reflection on the activities of the day ahead. 

Issue: Whether a state statute requiring a moment of silence at the start of the school day 

violated the Establishment Clause. 

Holding: The court granted the minor’s motion for summary judgment, denied 

defendant’s motions, and found the statute was unconstitutional. 

Reasoning: There was no clear secular purpose, and the stated purpose of requiring a 

“moment of silence” to start the day was a sham. The plain language of the Statute suggested an 

intent to force the introduction of the concept of prayer into the schools. Establishment Clause 

Disposition: Denied. 

 

Data Analysis 

The data analysis here is derived from an analysis of the reasonings and final holdings 

outlined by the case briefs found in the above case briefs. The analysis reveals several key legal 

standards concerning pubic school students’ freedom of speech rights.  

When one examines the courts’ reasoning in the preceding cases, it becomes rather 

evident that the cases in the “Hazelwood Trilogy,” the test established by the Tinker Court is the 

most prevailing. The “material and substantial disruption test” has historically been one of the 

most cited legal standards in public school free speech cases. In the current post-Columbine era, 



 

150 
 

“material and substantial disruption” is quite commonly considered by school officials among 

the various legal standards set forth in the case precedent on this issue. 

The standard cited in Bethel dealing with lewdness and sexual innuendo in student 

speech appears to be far less-cited than the Tinker standard as a rationale for the quieting of 

student speech. Nonetheless, the Bethel standard is significant to school administrators seeking 

to teach students socially-acceptable behavior within the school environment. 

The legitimate pedagogical concern as articulated by the Hazelwood court has become a 

“catch-all” standard that is utilized when school administrators find themselves being challenged 

by students who engage in speech that contrary to the educational mission that they seek to carry 

out on a daily basis. 

The table below categorizes public school free speech cases chronologically by 

jurisdiction and by the rationale articulated by the courts. In addition to the Tinker, Bethel and 

Hazelwood standards, this chart includes cases that follow the standard articulated in the 2007 

Morse Supreme Court decision. The court decisions adjudicated based on the Establishment 

Clause rationale have no bearing on the qualitative analysis of free speech cases in this study. 
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Table 1 

Free Speech Cases in Public Schools since Hazelwood: Federal and State Cases 
 

CASE JURISDICTION REASONING STANDARD 
Frost v. Hawkins County Bd. 
of Education, 851 F. 2d 822 
(1988) 
 

Sixth Circuit Appellant Christian had not proved she was deprived of any federal right, 
and granted judgment notwithstanding the verdict to the appellant board. 

Establishment 
Clause 

Virgil v. School Bd., 862 
F.2d 1517 (1989) 
 

Eleventh Circuit The court held that the deferential standard established in Hazelwood had 
been met, as the removal decision was reasonably related to legitimate 
pedagogical concern of denying students access to potentially sensitive 
topics such as sexuality. 
 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Searcey v. Harris, 888 F .2d 
1314, (1989) 

Eleventh Circuit Since the purpose of a curricular program is by definition pedagogical, the 
court required that the regulation be reasonable in light of the pedagogical 
purposes of the particular activity. Hazelwood does not alter this test for 
reasonableness in a non public forum such as a school, but rather provides 
the context in which the reasonableness of regulations should be 
considered. 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Board of Education of the 
Westside Community Schools 
v. Mergens, 496 U.S. 226, 
(1990) 
 
 

Supreme Court Petitioner allowed a limited open forum at school. 
 
 

Establishment 
Clause 

Roberts v. Madigan, 921 F. 
2d 1047 (1990) 
 
 

Tenth Circuit The court found that the school’s actions had a secular purpose, namely, to 
assume that none of the teacher’s classroom materials or conduct violated 
the Establishment Clause. The primary effect the school’s action was not 
to sent a message of disapproval of Christianity. Finally, the school’s 
action did not foster excessive government entanglement with religion.  
 

Establishment 
Clause 

Planned Parenthood of 
Southern Nevada v.Clark 
County School District, 941 
F. 2d 817 (1991) 
 
 

Ninth Circuit The defendants retained the right to disapprove of advertisements that 
might carry a school-sponsored message to readers of its publications and 
put their imprimatur on one side of a controversial issue. The court 
determined that this case raises the same concern by the Hazelwood court, 
because both are school cases and the publications are school sponsored. 
Thus, in striking a balance between school’s interests and Planned 
Parenthood’s, the court assumed that school sponsored publications are 
non public and that unless the schools affirmatively intend to open a forum 
for indiscriminate use, restrictions reasonably related to the school’s 
mission do not violate the first amendment. 
 
 

Hazelwood 
(school 

sponsored 
speech) 

Jones v. Clear Creek Indep. 
Sch. Dist., 977 F. 2d 963 
(1992) 
 

Fifth Circuit The resolution had a secular purpose of solemnization, and its primary 
effect was to solemnize graduation ceremonies, not to advance religion. 
Also, the resolution kept the school district free from all religious 
entanglement. The school district did not unconstitutionally endorse 
religion by submitting the decision of graduation invocation content to the 
majority vote of the senior class. Also, the prayers allowed under the 
resolution did not unconstitutionally coerce objectors into participation in 
religious exercises. 

Establishment 
Clause 

Board of Education v.  
Alexander, 983 F. 2d 745 
(1992) 

Seventh Circuit The court held that the statute was not unambiguous on its face but was 
reasonably interpreted to allow the regulation, which reconciled the 
statute’s intent that required equal expenditures with a United States 
Supreme Court decision that added administrative costs to secular schools 
that received Chapter 1 funds. The regulation did not violate the 
Establishment Clause because it had a secular purpose, and the primary 
effect did not benefit sectarian school students at the expense of students 
who were enrolled in public schools. 
 
 

Establishment 
Clause 

(table continues) 
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CASE JURISDICTION REASONING STANDARD 
Lee v. Welsman, 505 U.S. 
557 (1992) 

 
Supreme Court 

 
The inclusion of the prayers of clerical members as part of school 
graduation ceremonies was inconsistent with the Establishment Clause of 
the First Amendment. 

 
Establishment 

Clause 

McIntire v. Bethel School, 
Independent School District 
No. 3, 804 F. Supp. 1415 
(1992) 
 

Western District 
of Oklahoma 

The court concluded that the dress code provision proscribing the wearing 
of apparel bearing a message which advertises alcoholic beverages is not 
facially unconstitutional. Defendants have failed to meet the burden of 
proving any facts which might reasonably have led them to forecast that 
the t-shirt message would be perceived as an advertisement for liquor and 
will result in substantial disruption or material interference with the work 
of the school or that it would infringe upon the rights of other students as 
in Tinker. 

Tinker 

Chandler v. McMinnvile 
School District, 978 F.2d 524 
(1992) 
 
 

Ninth Circuit The court concluded that the district court erred in holding, without more, 
that the “scab” buttons were inherently disruptive under the Tinker 
standard. 

Tinker 

Gilbertson v. Washoe County 
Sch. Dist., 1992 U.S. App. 
LEXIS 20304 
 
 

Ninth Circuit The court held that the school’s regulations were appropriate given the 
school’s responsibility to teach children what is socially acceptable 
behavior under citing Bethel. 
 
 

Bethel 

Disilets on Behalf of Dislets 
v. Clearview Regional Bd. of 
Educ., 266 N.J. Super. 531 
(1993) 
 

Superior Court 
of New Jersey 

Appellate 
Division 

The articles were censored based on their subject matter, not their content. 
The court concluded that under the Hazelwood standard, the board’s 
decision to censor Plaintiff’s articles must be upheld because the 
Superintendent’s decision was legitimately related to pedagogical 
concerns. 
 
 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Lamb’s Chapel v. Center 
Moriches Union Free School 
District, 508 U.S. 384 (1993) 

 

U. S. Supreme 
Court 

The use of school premises for religious purposes violated the First 
Amendment’s free speech clause, given that (a) the school board permitted 
the use of school property for social or civic purposes, (b) there was no 
suggestion that the film in question would not constitute such a use, and 
(c) permission had been denied solely because the film dealt with an 
otherwise permissible subject from a religious standpoint. 

 

Equal Access 

Zobrest v. Catalina Foothills 
Sch. Dist., 509 U.S. 1, (1993) 
 
 

U. S. Supreme 
Court 

The Establishment Clause did not prohibit respondent from providing 
petitioner student with an interpreter. 

Establishment 
Clause 

Jeglin, II, et. al v. San 
Jacinto Unified School 
District, 827 F. Supp. 1459 
(1993) 
 
 

Central District 
of California 

The teachings of Tinker are clear that public school students have a right to 
freedom of speech which is not shed at the schoolhouse gate. This speech 
in our view, compasses the wearing of clothing that displays a student’s 
support of a college or university or a professional sport team. 
 
 

Tinker 

Wallace v. Knox County Bd. 
of Educ., 1993 U.S. App. 
LEXIS 20477 
 
 

Sixth Circuit (1)The student’s allegation that the broadcasts promoted business interests 
and commercial products did not amount to a violation of the 
Establishment Clause because a religion or religious faith was not 
involved; (2) because the student voluntarily removed himself during the 
broadcasts, there was no equal protection violation; (3) the student’s 
interest in public education was not being denied by the state, and he failed 
to state a claim based upon violation of his due process rights; and (4) 
there was no violation of the Exercise Clause because the student merely 
alleged that he did not agree with the purported values and beliefs being 
broadcast. 
 

Establishment 
Clause 

Baxter v. Vigo County School 
Corporation, 26 F. 3d 728 
(1994) 
 
 

Seventh Circuit The court cited Hazelwood in stating that a school must be able to take into 
account the emotional maturity of the intended audience in determining 
whether to disseminate student speech on sensitive topics.  
 
  

Hazelwood 
(school 

sponsored 
speech) 

(table continues) 
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CASE JURISDICTION REASONING STANDARD 
Pyle v. The South Hadley 
School Committee, 861 F. 
Supp. 157 (1994) 
 
 

District Court of 
Massachusetts 

The court disagreed and held that the school’s exercise of its authority to 
limit vulgar slogans on t-shirts did not run afoul of the First Amendment, 
even where there was no immediate prospect of disruption. In making this 
ruling, the court cited Tinker’s warning that to justify silencing student 
speech in the school, officials must show more than just a mere desire to 
avoid the discomfort and unpleasantness that always accompany an 
unpopular viewpoint. 

Tinker 

Brown v. Woodland Joint 
Unified Sch. Dist., 27 F.3d 
1373 (1994) 
 
 

Ninth Circuit 
Court 

The court applied the Lemon test, as it analyzed a possible violation of the 
Establishment Clause. The court held that a coincidental resemblance to 
witchcraft ritual was not an endorsement by defendant of witchcraft. 

Establishment 
Clause 

Bd. of Educ. v. Grumet, 512 
U.S. 687 (1994) 

U.S. Supreme 
Court 

On writ of certiorari, the court held that the statue departed from a course 
of neutrality toward religion by delegating the state’s discretionary 
authority over public schools to a group defined by its character as a 
religious community, in a context that gave no assurance that government 
power had been or would be exercised neutrally.  
 

Establishment 
Clause 

 

Washegesic v. Bloomingdale 
Pub. Sch., 33 F.3d 679 
(1994) 
 
 

Sixth Circuit 
Court 

The court held that the picture failed all three prongs and that defendant, in 
hanging the picture, endorsed the Christian religion exclusively.  
 

Establishment 
Clause 

 

Walker v. San Francisco 
Unified Sch. Dist., 46 F.3d 
1449 (1995) 
 
 

Ninth Circuit 
Court 

The court ruled that because Chapter 1 services were a neutrally available 
benefit that provided only an attenuated financial benefit to parochial 
schools, Chapter 1 did not violate the Establishment Clause. 

Establishment 
Clause 

Doe v. Duncanville Indep. 
Sch. Dist., 70 F.3d 402 
(1995) 
 
 

Fifth Circuit 
Court 

Because the faculty’s participation improperly entangled the school district 
with religion and signaled an unconstitutional endorsement of religion.  
 

 
Establishment 

Clause 

Metzl v. Leininger, 57 F.3d 
618 (1995) 
 
 

Seventh Circuit 
Court 

The court was of the opinion that the burden of production was on the state 
to present secular justification for the statute, which would otherwise 
violate the Establishment Clause of the First Amendment. The court held 
that the state failed to show that its law closing state’s public schools on 
Good Friday was necessary to prevent a wasteful expenditure of 
educational resources.  

Establishment 
Clause 

 

Bivens v. Albuquerque 
Public Schools, 899 F. Supp. 
556 (1995) 
 
 

U.S. District 
Court of New 
Mexico 

Not every defiant act by high school students is constitutionally protected 
speech. The Plaintiff had not shown that his wearing of sagging pants was 
speech protected by the First Amendment. Furthermore, the Plaintiff did 
not establish that anyone would understand and his message was not 
objectively recognizable. 
 
 

No First 
Amendment 

Claim 

Goluba v. School Dist., 45 
F.3d 1035 (1995) 
 
 

Seventh Circuit 
Court 

There was insufficient evidence to conclude that either the principal or 
other school district officials deliberately allowed or permitted prayer at 
graduation. Neither the school district nor the principal clearly violated the 
terms of the consent decree. 
 
 

Establishment 
Clause 

Settle v. Dickson County Sch. 
Bd., 53 F 3d 152 (1995) 
 
 

Sixth Circuit 
Court 

The court concluded that all of the defendant teacher’s stated reasons for 
refusing to allow plaintiff student to write a research paper on Jesus Christ 
fell within the broad leeway of teachers to determine the nature of the 
curriculum and the grades to be awarded to the students.  

Establishment 
Clause 

 

Hsu v.Roslyn Union Free 
Sch. Dist. No. 3, 85 F.3d 839, 
(1996) 
 
 

Second Circuit 
Court 

The court held that the Bible Club’s Christian officer requirement as 
applied to its president, vice president, and music coordinator, was 
essential to the expressive content of the meetings and the club’s purpose 
and identity was protected by the act. 
 

Equal Access 

Muller v. Racine Unified 
School District, 98 F. 3d 
1530 (1996) 
 

Seventh Circuit 
Court 

Because the disclaimer provision was reasonable and the entire code was 
constitutional as a reasonable tool to ensure that the content of flyers to be 
distributed by plaintiff student did not interfere with the school’s basic 
educational mission.  

Establishment 
Clause 

(table continues) 
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CASE JURISDICTION REASONING STANDARD 
Lovell by & Through Lovell 
v. Ponway Unfied Sch. Dist. , 
90 F. 3d 367 (1996) 
 
 

Ninth Circuit 
Court 

The court found no constitutional protection for the threat of violence 
directed at defendant counselor. To resolve the Plaintiff’s First 
Amendment claim, the court viewed that it need not rely upon the 
Supreme Court precedent that limits student’s free speech rights because 
threats such as that of the Plaintiff’s are not entitled to First Amendment 
protection.  
 

Tinker 
 

Stephenson v. Davenport 
Community School District, 
110 F. 3d 1303 (1997) 
 
 

Eighth Circuit 
Court 

The District regulation violates the central purposes of the vagueness 
doctrine because it fails to provide adequate notice regarding unacceptable 
conduct and fails to offer clear guidance for those who apply it. The court 
also declined to hold the regulation overbroad as applied to Stephenson 
because her tattoo does not merit first amendment protection.  

No First 
Amendment 

Claim 

Phillips v. Anderson County 
School District Five, 987 F. 
Supp. 488 (1997) 
 
 

U.S. District 
Court of South 
Carolina 

Such clothing would result in material and substantial disruption of school 
and discipline. The court held that a substantial and material disruption of 
the educational process would result if the Plaintiff was allowed to wear 
the confederate flag jacket to school and they acted appropriately and 
within their discretion when they prohibited the attire.  
 

Tinker 
 

Chalifoux v. New Caney 
Independent School District, 
976 F. Supp. 659 (1997) 
 
 
 

U.S. District 
Court of 
Southern Texas 

The court concluded that the prohibition on wearing rosaries violated the 
students’ First Amendment rights since the regulation did not bear a 
reasonable relation to regulating gang activity and placed an undue burden 
on the students. Pursuant to the standard in Tinker, defendants’ must show 
that Plaintiffs religious speech showed a substantial disruption of, or a 
material interference with school activities. Even in the school setting, 
more than mere speculation about disruption and interference is required. 

Tinker 

Ceniceros by & Through 
Risser v. Board of Trustees, 
106 F. 3d 878 (1997) 

Ninth Circuit The court found that by permitting other student groups to meet during the 
lunch hour, Appellee had established a limited open forum, and under the 
EAA, could not discriminate against appellant’s group I naming school 
facilities available.  
 

Equal Access 

Helms v. Picard, 151 F. 3d 
347 (1998) 
 
 

Fifth Circuit The special education program did not offend the Establishment Clause 
because (1) the statute had a secular legislative purpose, and (2) the statute 
did not have the effect of advancing religion. 
 

  
Establishment 

Clause 

Beussink v. Woodland R-IV 
School District, 30 F. Supp 
2d  1175(1998) 
 
 

U.S. District 
Court of  
Eastern Missouri 

Being upset by content of a student’s speech was not an acceptable 
justification for limiting speech. Citing Tinker, the court held that in order 
to justify prohibition of a particular expression of an opinion,  the state 
must be able to show that it’s action was caused by something more than a 
mere desire to avoid the discomfort and unpleasantness that always 
accompany an unpopular viewpoint. 
 
 

Tinker 

East High Gay/Straight 
Alliance v. Board of Educ., 
1999 U.S. Dist. LEXIS 
20254 
 
 

U.S. District 
Court of Utah 

Because defendant’s resounding affirmation that “gay-positive” 
viewpoints could be freely expressed in curriculum-related student groups, 
coupled with the fact that no student was reprimanded for expression of 
“gay positive” views, dispelled any inference that an unwritten policy 
forbade “gay positive” views. 
 
 

No First 
Amendment 

Claim 

Hennessy v. City of Melrose, 
194 F.3d 237 (1999) 
 
 

First Circuit 
Court 

Plaintiff’s speech concerning curriculum was protected expression but any 
protected expression but any protectable interest he had failed to match 
defendant public school’s interest in preventing interference with its 
educational mission. Additionally, interest in efficient operation of school 
outweighed plaintiff’s protected speech criticizing school’s curriculum.  

 
Hazelwood 
(legitimate 

pedagogical 
concerns) 

C.H. v. Medford Township 
Board of Education, 195 
F.3d 167 (1999) 
 
 

Third Circuit 
Court 

A first grade public-school teacher may reasonably conclude that the 
pedagogical detriment likely to flow from permitting what may be 
perceived as a reading of a Bible story in her classroom outweighs any 
pedagogical benefits.  
 
 

Establishment 
Clause 

 

Coles by Coles v. Cleveland 
Bd. of Educ., 171 F.3d 369 
(1999) 
 
 

Sixth Circuit of 
apeals 

The court found that the appellee’s opening prayers violated the 
constitutional provisions because the meetings were often held I schools, 
were open to the public, including students, and that the school board was 
not a deliberative public body with prayer deeply embedded in its history 
in order to qualify for the legislative body exception.  
 

Establishment 
Clause 

 

(table continues) 



 

155 
 

CASE JURISDICTION REASONING STANDARD 
Diloreto v. Downey Unified 
School District, 196 F. 3d 
858 (1999) 

Seventh Circuit The baseball field fence was a nonpublic forum open for limited purpose. 
The district’s decision to exclude subjects disruptive to educational 
purposes was a reasonable, permissible, content-based limitation, on 
forum, given its concerns over disruption and controversy, and not 
viewpoint discrimination.  
 
 

Establishment 
Clause 

 

Isaacs v. Board of Education 
of Howard County, 
Maryland, 40 F. Supp. 2d 
335 (1999) 
 
 

U.S. District 
Court of 

Maryland 

The court concluded that the right to self-expression was not absolute and 
must yield to the legitimate interests that led to the adoption of the 
school’s no hat rule. Citing the standard in Tinker, the relative likelihood 
of disruption is great enough to justify the school system’s decision to bar 
hats from the classroom. 

Tinker 

J.S. v. Bethlehem Area Sch. 
Dist., 757 A. 2d 412 (2000) 
 
 

Commonwealth 
Court of 

Pennsylvania 

The student maintained no expectation of privacy in the web-site. Citing 
the standard in Hazelwood, the court agreed with the trial court’s 
determination that the school district’s disciplinary action was tailored to 
address legitimate government interest. 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Santa Fe Independent School 
District v. Jane Doe 530 U.S. 
290 (2000) 
 
 

Supreme Court October policy violated the establishment of religion clause as such 
invocations were not private student speech, but were public speech, the 
student elections did nothing to protect minority views, the policy involved 
perceived and actual endorsement of religion, the student election 
mechanisms did not insulate the school from the coercive element of the 
message, the elections encouraged divisiveness along religious lines in a 
public school setting, even if attendance to football games were voluntary, 
the delivery of the pre game prayer had the improper effect on those 
present to participate in an act of religious worship, and the policy was a 
facial constitutional violation even if no student ever offered a religious 
message pursuant to the policy. 

Establishment 
Clause 

Boroff v. Van Wert City 
Board of Education, 220 
F.3d 465 (2000) 

Sixth Circuit 
Court 

Because the shirts contained symbols and words that promoted values that 
were patently contrary to the school’s educational mission, under those 
circumstances, defendants had the authority to prohibit those t-shirts. The 
court held that where the Plaintiffs t-shirts contained symbols and words 
that promote values that are so patently contrary to the school’s 
educational mission, the school has the authority and the circumstances to 
prohibit those t-shirts. The court therefore determined that under 
Hazelwood a school need not tolerate student speech that is inconsistent 
with its’ basic educational mission. 
 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Good News Club v. Milford 
Central School, 533 U.S. 98 
(2001) 

U.S. Supreme 
Court 

Whether the religious club’s First Amendment free speech rights by 
excluding club from meeting after hours at school.  
 
 

Equal Access 

Boy Scouts of Am. V. Till, 
136 F. Supp. 2d 1295 (2001) 
 
 

U.S. District 
Court of 
Southern Florida 

The speech the board sought to regulate was not student speech taking 
place during school hours, but rather the speech of a private organization 
wishing to exercise its expressive association rights during non-school 
hours. 
 
 

Establishment 
Clause 

Brown v. Gilmore, III 533 
U.S. 1301 (2001) 

 The court found ample evidence that Va. Code Ann. § 22.1203 had a clear 
secular purpose. 
 
 

Establishment 
Clause 

Saxe v. State College Area 
Sch. Dist., 240 F.3d 200 
(2001) 
 

Third Circuit 
Court 

There is no categorical “harassment exception” to the First Amendment’s 
free speech clause. The court reasoned that as Tinker made clear, the 
undifferentiated fear or apprehension of disturbance is not enough to 
justify a restriction on student speech. Although the school district 
correctly asserts that it has a compelling interest in promoting and 
educational environment that is safe and conducive to learning, it fails to 
provide any particular rise to reason as to why it anticipates substantial 
disruption from the broad swath of student speech prohibited under the 
anti-harassment policy. The policy, then, appears to cover substantially 
more speech than can be prohibited under Tinker’s substantial disruption 
test. 
 

Tinker 
 
 
 

(table continues) 
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CASE JURISDICTION REASONING STANDARD 
Castorina v. 
Madison County 
School Board, 246 
F.3d 536 (2001) 
 
 

Sixth Circuit Court The plaintiffs wore the shirts to express a certain viewpoint 
and that viewpoint was easily ascertainable by an observer. It 
appears that the school board enforced the dress code in an 
uneven and viewpoint-specific manner, thereby violating core 
values of the First Amendment. The Madison County case is 
more analogous to Tinker than either Fraser or Hazelwood. 
Though schools have the authority to set regulations pertaining 
to the length of skirts or hair, the Court held that there was no 
basis for a policy that punished “silent, passive expression of 
opinion, unaccompanied by any disorder or disturbance on the 
part of petitioners.” 

Tinker 

Littlefield v. Forney 
Indep. Sch. Dist., 
268 F. 3d 275 
(2001) 
 
 

Fifth Circuit Court The court reasoned that the policy was rationally related to the 
state’s interest in fostering the education of its children and 
furthering the legitimate goals of improving student safety, 
decreasing socioeconomic tensions, increasing attendance, and 
reducing drop-out rates. Although students are restricted from 
wearing clothing of their choice at school, students remain free 
to wear what they want after school hours. Students may still 
express their views through other mediums during the school 
day. The uniform requirement does not bar the important, 
quoting Tinker, “personal intercommunication among 
students” necessary to an effective educational process.  
 
 

Tinker 

Coy v. Bd. of Educ., 
205 F. Supp. 2d 791 
(2002) 
 
 

U.S. District Court of Northern Ohio There was a genuine issue of material fact as to whether 
defendants were motivated by the content of the student’s 
website or as they claimed, motivated solely  by the accessing 
of an unapproved site, so summary judgment on the federal 
and state First Amendment claims as well as on the issue of 
qualified immunity was improper. Lastly, the court held that 
the part of the student conduct code was unconstitutionally 
vague. Tinker’s holding that it is only appropriate to regulate 
“silent, passive expression of opinion” when the speech would 
“materially and substantially interfere with the requirements of 
appropriate discipline in the operation of the school” is the 
proper standard for the Court to analyze the plaintiffs’ First 
Amendment claim. 
 
 

Tinker 

Fleming, et. al v. 
Jefferson County 
School District R-1, 
298 F.3d 918 (2002) 
 
 
 

 The Court disagreed that the tile project is not “school-
sponsored” speech as defined by Hazelwood, and found that 
the District’s restrictions on the tile project were reasonably 
related to legitimate pedagogical concerns. 
 
 

Hazelwood 
(school 
sponsored 
speech) 

Sypnieswski v. 
Warren Hills Reg’l 
Bd. Of Educ., 307 F. 
3d 243 (2002) 
 

Third Circuit Court The defendants did not, on this record, establish that the shirt 
might genuinely threaten disruption or, indeed that it violated 
any of the particular provisions of the harassment policy 
(excepting, perhaps, the “ill will” provision). Citing Tinker, the 
court held that the “comprehensive authority of the States and 
of school officials, consistent with fundamental constitutional 
safeguards, to prescribe and control conduct in the schools” 
requires the ability to implement rules of conduct viewed by 
school officials as capable of adequately guiding the behavior 
of students and administrators. 
 
 

Tinker 

Demers v. 
Leonminster Sch. 
Dep’t., 263 F. Supp. 
2d 195 (2003) 
 
 

U.S. District Court of 
Massachuesetts 

The court held that the safety concerns outweighed his free 
expression.  
 
 

No First 
Amendment 

Claim 

(table continues) 
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CASE JURISDICTION REASONING STANDARD 
S.G. v. Sayerville 
Bd. of Educ., 333 
F.3d 417 (2003) 
 

Third Circuit Court The school’s prohibition of speech threatening violence and 
the use of firearms was a legitimate decision related to 
reasonable pedagogical concerns and therefore did not violate 
the student’s First Amendment rights. The court found that 
under the Hazelwood standard, the school’s disciplinary action 
of short 3-day suspensions for threats of violence and similar 
gun play was rationally related to the valid state interest in 
controlling student conduct in light of the shootings at other 
schools nationwide and the recent incidents at A.G.’s school 
involving threats of violence. It was not unreasonable for the 
principal to seek to avoid conduct which has the capacity to 
interfere with the orderly conduct of the school and other 
children’s rights to be secure.  
 

Hazelwood 
(legitimate 
pedagogical 
concerns) 

Newsom v. 
Albermarle County 
Sch. Bd., 354 F. 3d 
249 (2003) 
 
 

Fourth Circuit Court  
The court reasoned that the student had demonstrated a strong 
likelihood of success on the merits on his overbreadth claim. 
Specifically, the dress code excluded a broad range and scope 
of symbols, images, and political messages that were entirely 
legitimate and even laudatory. The court also reasoned that the 
loss of First Amendment freedoms, for even minimal periods 
of time, unquestionably constituted irreparable injury. Under 
the Hazelwood standard, the Court held that the plaintiff’s 
suspension and subsequent expulsion were rationally related to 
the school’s interest in maintaining a safe school environment, 
particularly in light of the apprehensive climate that existed at 
the time due to highly publicized incidents of school violence 
around the country. 
 

Hazelwood 
(legitimate 
pedagogical 
concerns) 

Walker-Serrano v. 
Leonard, 325 F. 3d 
412 (2003) 
 
 

Third Circuit Court The school authorities encouraged and permitted student to 
express her views in what they probably regarded as a 
pedagogically appropriate manner. The court reasoned that the 
number of everyday decisions that must be made with respect 
to the boundaries of acceptable behavior of third graders is so 
great that courts cannot second guess elementary school 
officials on every minor dispute involving third graders’ 
expression. To do so would be to turn the courts into the 
guardians of elementary school discipline, an area within “the 
comprehensive authority of the States and of school officials,” 
Tinker. Absent punishment for expression, a significant pattern 
of concrete suppression, or some other form of clear 
suppression of the expression of elementary school students, a 
federal First Amendment action is not an appropriate forum for 
resolution of disputes over schools’ control of third graders’ 
conduct. 
 
 

Tinker 

Westfield High 
School L.I.F.E. 
Club, et. al v. City of 
Westfield, et. al., 
294 F. Supp. 2d 98; 
(2003) 

U.S. District Court of 
Massachuesetts 

The Free Speech Policy is unconstitutionally vague. No First 
Amendment 

Claim 

Caudillio v. 
Lubbock Indep. Sch. 
Dist., 311 F. Supp. 
2d 550 (2004) 
 
 

U.S. District Court of Northern 
Texas 

The group’s speech created a “material and substantial” 
interference with the district’s educational mission and function 
in that it contravened the abstinence-only policies and 
curriculum. Defendants could deny the requests in an effort to 
maintain order and discipline on campus. A compelling interest 
included protecting students from teen pregnancy, diseases, the 
harms associated with sexual activity and minors, and the 
harms associated with exposing minors to sexual subject 
matters. Tinker 

Tinker 
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CASE JURISDICTION REASONING STANDARD 
Doe v. Perry Cmty. 
Sch. Dist., 316 F. 
Supp. 2d 809 (2004) 
 
 

U.S. District Court of Iowa The court found that in the absence of direct evidence of 
interference by defendants in the student’s efforts to express 
himself, it could not find a likelihood of success on the merits 
of his equal protection and false arrest claims. As it relates the 
First Amendment claim, the courts cited Tinker in its’ holding 
that school officials may restrict student speech where it would 
materially and substantially interfere with the requirements of 
appropriate discipline in the operation of the school. 

Tinker 

Circle Sch. v. 
Pappert, 381 F. 3d 
172 (2004) 
 

Third Circuit Court The court held that the parental notification clause clearly 
discriminated among students based on the viewpoints they 
expressed since it was only triggered when a student exercised 
his or her First Amendment right not to speak and the 
Commonwealth did not offer any convincing governmental 
interest or parental notification. The court held that the 
Commonwealth’s stated interest of parental notification is 
simply not so “compelling of an interest” as to justify the 
viewpoint discrimination that significantly infringes First 
Amendment rights. Hazelwood 
 
 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Holloman v. 
Harland, 370 F. 3d 
1252 (2004) 
 
 

Eleventh Circuit Court Neither the teacher nor the principal was entitled to summary 
judgment on qualified immunity grounds against the student’s 
Speech Clause claims. 

No First 
Amendment 

Claim 

C.N. v. Ridgewood 
Bd. of Educ., 430 F. 
3d 159 (2005) 

Third Circuit Court The disputed issue of voluntariness, however, did not preclude 
summary judgment for defendants because even if the survey 
was administered as involuntary, no violation of the right to 
privacy or the First Amendment right against compelled speech 
was shown.  
 
 

No First 
Amendment 

Claim 

Cooper v. State, 140 
Fed. Appx. 845 
(2005) 
 
 

Eleventh Circuit Court Parent’s right to choose the education of their children was not 
tantamount to depriving them of that right. The state did not 
invade the rights of the parent’s First Amendment free speech 
rights when it makes its determination that the schools are 
failing a condition precedent to providing public funding. 

No First 
Amendment 

Claim 

Blau v. Fort Thomas 
Public School, 401 
F.3d 381 (2005) 
 
 

Sixth Circuit Court The Plaintiff did not show that the dress code suppressed a 
substantial amount of protected conduct engaged in by others. 
The court held that while children do not shed their 
constitutional rights at the school house gates, the nature of 
those rights is what is appropriate for children in school. The 
Supreme Court has frequently emphasized public schools have 
considerable latitude in fashioning rules that further their 
educational mission and in developing a reasonable fit between 
the ends and means of their policies.  
 
 

Tinker 

Griggs v. Fort 
Wayne Sc. Bd., 359 
F. Supp. 2d 731 
(2005) 
 
 

Northern District Court of Indiana The court reasoned that the school board failed to show that 
banning the shirt was reasonably related to any legitimate 
pedagogical interest under the Hazelwood standard. 
 
 

Hazelwood 
(legitimate 
pedagogical 
concerns) 

Guiles v. Marineau, 
461 F. 3d 320 
(2005) 

Third Circuit Court The t-shirt did not disrupt the work and discipline of the 
school. The court applied the rule to Tinker to conclude that the 
censorship of the t-shirt violated the students free speech 
rights. 
 

Tinker 

Peck v. 
Baldwinsville Cent. 
Sch. Dist., 426 F. 3d 
617 (2005) 
 

Second Circuit Court Appellate court found that a manifestly viewpoint 
discriminatory restriction on school-sponsored speech was 
prima facie, unconstitutional, even if reasonably related to 
legitimate pedagogical interests. 
 

Establishment 
Clause 
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CASE JURISDICTION REASONING STANDARD 
Pinard v. Clatskanie 
Sch. Dist. 6J, 467 F. 
3d 755 (2006) 

Sixth Circuit The students’ refusal to board the bus was not protected by the 
First Amendment as it substantially disrupted the operation of 
the basketball program. Under the Tinker standard, the 
students’ petition and complaints against the coach were 
protected speech because they could not have reasonably led 
school officials to forecast substantial disruption of a school 
activity. 
 
 

Tinker 

Bowler v. Town of 
Hudson, 514 F. 
Supp 2d 168 (2007) 

U.S. District Court of 
Massachuessetts 

The graphic and arguably “offensive” speech was not actually 
displayed at school,  Bethel Sch. Dist. No. 403 v. Fraser did not 
support the school’s censorship. The court ruled the students 
had a First Amendment right to put the website URL on their 
posters. 
 
 

Bethel 

Gay-Straight 
Alliance of 
Okeechobee High 
School v. School 
Board of 
Okeechobee, 483 
Supp. 2d 1224 
(2007) 
 
 

U.S. District Court of Southern 
Florida 

The court noted that the club’s asserted purpose to provide a 
safe, supportive environment for students and to promote 
tolerance and acceptance of one another, regardless of sexual 
orientation—did not promote sexual activity of the distribution 
of obscene or sexually-based material.  
 

Equal Acess 

Pounds v. Katy 
Indep. Sch. Dist., 
517 F. Supp. 2d 
901(2007) 

U.S. District Court of Southern 
Texas 

The prior review was not arbitrary because it struck a balance 
between student freedom to exchange written materials and the 
school’s ability to restrict dissemination of inappropriate 
materials. The policy properly delegated to principals the 
authority to set time, place and manner restrictions. 

No First 
Amendment 

Claim 

Zamercnik v. Indian 
Prairie School, 619 
F. Supp. 2d 517, 
(2007) 
 
 

U.S. District Court for the Northern 
District of Illinois 

The court held that school officials could take into 
consideration the school’s pedagogical mission to promote 
tolerance of differences among students when deciding to 
prohibit such speech, and could impose content-based 
restrictions on expression that was inconsistent with the 
school’s educational mission under the Hazelwood standard. 
 
 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Nurre v. Whitehead, 
520 F. Supp. 2d 
1222, (2007) 
 
 

U.S. District Court for the Western 
District of Washington 

Sufficient facts showed that the school district created a limited 
public forum, exclusion of the music was based on permissible 
content restriction, not impermissible viewpoint 
discrimination, since the prohibition was based on a decision to 
keep religion out of graduation as a whole, not to discriminate 
against a specific religious sect or creed.  
 

Establishment 
Clause 

Morse v. Fredrick, 
551 U.S. 393 (2007) 

U.S. Supreme Court The “substantial disruption” rule of Tinker was not the only 
basis for restricting student speech. Considering the special 
characteristics of the school environment and the governmental 
interest in stopping student drug abuse, the Court held that 
schools were entitled to take steps to safeguard those entrusted 
to their care from speech that could reasonably be regarded as 
encouraging drug use. 
 

Morse 

Ponce v. Socorro 
Indep. Sch. Dist., 
508 F. 3d 765 
(2007) 
 
 

Fifth Circuit Court The court concluded that the disciplinary action against the 
student violated no protected right, as specific threatening 
speech to a school or its population was protected by the First 
Amendment. The court held that the constitutional concerns of 
this case—focusing on content—fall precisely within the 
student speech area demarcated by Justice Alito in Morse. That 
area consists of speech pertaining to grave harms arising from 
the particular character of the school setting. The speech in 
question here is not about violence aimed at specific persons, 
but of violence bearing the stamp of a well known pattern of 
recent historic activity. 
 
 

Morse 

(table continues) 



 

160 
 

CASE JURISDICTION REASONING STANDARD 
Boim v. Fulton 
County School 
District, 494 F. 3d  
978 (2007) 
 

Eleventh Circuit Court Plaintiff’s story was properly subject to disciplinary action 
under the separate and independent legal standard enunciated 
in Tinker, i.e., it “reasonably…led school authorities to forecast 
substantial disruption of or material interference with school 
activities.” Tinker, 393 U.S. at 514. It is unnecessary for the 
Court to consider whether the story was also subject to 
discipline because it constituted a “true threat.” 
 
 

Tinker 

Depinto v. Bayonne 
Bd. of Educ., 514 F. 
Supp. 2d 633 (2007) 
 
 

District Court of New Jersey There was no showing that the buttons had caused a disruption 
or a specific and significant fear of disruption. It was therefore 
unnecessary for defendants to show that the speech in question 
substantially interfered with the work of the school or 
impinged upon other students’ rights, and there was no 
showing that the buttons caused a disruption or a specific and 
significant fear of disruption under the Tinker standard. 
 
 

Tinker 

Bar-Navon v. Sch. 
Bd. Of Brevard 
County, Florida, 
2007 U.S. Dist. 
LEXIS 82044 
 

U.S. District Court for Middle 
District of Florida 

The time, place, and manner balancing test applied to the 
school’s content-neutral regulation of expressive student 
conduct concerning body jewelry; in enacting the policy, the 
school had a significant interest in maintaining a studious 
atmosphere and ensured student safety; the policy was 
narrowly tailored to avoid what the school perceived as a 
safety concern.  
 
 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

 

Madrid v. Anthony, 
510 F. Supp. 2d 425 
(2007) 
 
 

U.S. District of Southern Texas The court held that (1) the district was not liable under 42 
U.S.C.S. § 1983 because there was no evidence that the district 
had a custom or policy of violating student’s rights, and the 
evidence showed that the principal was motivated by the need 
to maintain order; (2) because the t-shirt ban was motivated by 
the desire to maintain a safe environment, the students’ free 
speech rights were not violated thereby; and (3) the parents’ 
rights of assembly were not violated, as they did not have a 
constitutional right to access the school, and the presence of so 
many parents disrupted the suspension process 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Corales v. Bennett, 
488 F. Supp. 2d 975 
(2007) 
 
 

U.S. District Court of Central 
California 

The court found that a desire to exercise free speech rights did 
not give the students license to leave without permission or 
supervision. The student’s suicide was unforeseeable and 
extraordinary. The responsibility borne by the school officials 
is heightened, not lessened, in light of the surrounding 
circumstances here, namely, the very widespread student 
walkouts to protest immigration reform legislation that have 
been acknowledged by both sides. Discipline meted out to 
prevent such widespread walkouts—and the resulting 
disruption—are justified been when weighed against the 
students’ First Amendment rights as actions taken in light of 
“facts which might reasonably lead school authorities to 
forecast substantial disruption of or material interference with 
school activities under the Tinker standard. 

Tinker 
 

Zelman v. Simmons-
Harris, 536 U.S. 
639 (2007) 

U.S. Supreme Court It permitted such individuals to exercise genuine choice among 
options public and private. 
 
 

No First 
Amendment 

Claim 

(table continues) 
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CASE JURISDICTION REASONING STANDARD 
Miller v. Penn 
Manor Sch. Dist., 
588 F. supp. 2d 606 
(2008) 
 

U.S. District Court of Eastern 
Pennsylvania 

The court found that the policy was not unconstitutionally 
overbroad or vague, and was not unconstitutional as applied to 
the student. The t-shirt could be seen as promoting violence 
and a violation of law, i.e. the hunting of human beings by 
private citizens taking the law into their own hands. 
Accordingly, the court concluded that the school did not have 
to demonstrate a substantial and material disruption to restrict 
the student from wearing his t-shirt under the Tinker standard. 
 
 

Tinker 

Johnson v. New 
Brighton Area 
School District, 
2008 U.S. Dist. 
LEXIS 7202, (2008) 
 

U.S. District Court of Western 
Pennsylvania 

In today’s society, the term “Columbine” connotes death as a 
result of one or more students shooting other students and 
school staff. Therefore, when a student uses that term, and, 
from the school’s viewpoint, utters the term with malice or 
anger while within the confines of the school yard, it can 
readily be viewed at a minimum as “fighting words” or a “true 
threat” or “advocating conduct harmful to other students.”  
Johnson’s statement with its reference to Columbine falls well 
outside the bounds of “political speech” described in Tinker. 
Instead it is more akin to “fighting words,” or “true threats” 
which the Supreme Court clearly refuses to protect under the 
First Amendment. 
 
 

Tinker 

Jacobs v. Clark 
County Sch. Dist., 
526 F. 3d 419 
(2008) 

Ninth Circuit Court The encroachment upon the students’ rights to free speech and 
expression via the content-neutral school uniform school 
uniform policies easily withstood intermediate scrutiny. 
Applying intermediate scrutiny to school policies that effect 
content-neutral restrictions upon pure speech or place 
limitations upon expressive conduct (or, as is the case here, do 
both) not only strikes the correct balance between students’ 
expressive rights and schools’ interests in furthering their 
educational missions, but, as the Fifth Circuit explained, is 
entirely consistent with the Supreme Court’s other school 
speech precedents, not to mention the remainder of the Court’s 
First Amendment jurisprudence. 
 
 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Nuxoll v. India 
Prairie Sch. Dist. 
#204, 523 F. 3d 668 
(2008) 
 

Seventh Circuit Court The rule sought to maintain a civilized school environment 
conducive to learning and did son in an evenhanded way. It 
was limited to the school setting, it banned derogatory 
comments that referred to a full spectrum of highly sensitive 
personal-identity characteristics, and it was intended to protect 
students from illegal harassment. The court viewed that taking 
the case law as a whole we don’t think a school is required to 
prove that unless the speech at issue is forbidden serious 
consequences will in fact ensue. That could rarely be proved it 
is enough for the school to present “facts which might 
reasonably lead school officials to forecast substantial 
disruption” under the Tinker standard. 
   
 

Tinker 

Gillman v. Sch. Bd. 
for Homes County, 
567 F. Supp. 2d 
1359 (2008) 
 
 

U.S. District Court for the Northern 
District of Florida 

The board’s ban on the apparel was impermissible because the 
apparel and its message had caused few, if any, disruptions at 
the school, and any activities connected with the apparel, such 
as whispering and note-passing, were things that occurred on a 
daily basis in high school and were divorced from the speech at 
issue. The board’s ban on the apparel was also content based, 
which violated the First Amendment under the Tinker standard. 
 

Tinker 

Parker v. Hurley, 
514 F. 3d 87 (2008) 

First Circuit Court The combination of substantive due process and free exercise 
interests did not give the parents cause for concern.  
 
 

No First 
Amendment 

Claim 
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CASE JURISDICTION REASONING STANDARD 
Esquivel v. San 
Francisco Unified 
School District, 
2008 U.S. Dist. 
LEXIS 3983 
 
 

U.S. District Court for Northern 
California 

To inject First Amendment analysis in this area would 
transform federal courts into de facto school boards, saddling 
them with difficult pedagogical and political decisions that are 
best left to the elected officials. Courts lack any judicially 
manageable standards and schools could be required to offer an 
unlimited menu of academic courses, with personalized 
curricula that no school district has the resources to sustain.  
 
 

No First 
Amendment 

Claim 

Dafoe v. Siva, 2009 
U.S. Dist. LEXIS 
71056, (2009) 
 
 

U.S. District Court for the Eastern 
District of Tennessee 

Tinker provides that school officials may regulate student 
speech which causes a material and substantial disruption to 
the learning environment. Citing Tinker, the court held that 
school officials may regulate student speech which causes a 
material and substantial disruption to the learning environment. 
The court opined that Tinker governs the instant case because, 
by wearing clothing depicting images of the Confederate flag, 
students engage in pure speech not sponsored by the school. 
Tinker does not require certainty that a disruption will occur, 
only a reasonable forecast of a substantial disruption. 
 
 

Tinker 

T.A. v.McSwain 
Union Elem. Sch. 
Dist., 2009 U.S. 
Dist. LEXIS 51306 
(2009) 
 
 

U.S. District Court for the Eastern 
District of California 

Defendants’ dress code unconstitutionally allows for 
suppression of student speech based on the impermissibly 
vague standard of what is appropriate and allows for ad hoc 
enforcement based upon Defendants’ whims. Defendants’ 
dress code is a content-based prior restraint on speech that 
requires Defendants to make subjective determinations for 
specific cases of what categories of speech are inappropriate 
and forbidden. Defendants’ Dress Code’s specific categories of 
forbidden speech do not and were not fairly applied to the 
messages conveyed by Plaintiff’s “pro-life” t-shirt. The dress 
code grants unbridled discretion to Defendants in the 
censorship of student speech and provides no objective 
standards for its enforcement or application. The dress code is 
unconstitutionally overbroad and vague.  
  

No First 
Amendment 

Claim 

Brown v. Cabell 
County Bd. of Educ., 
605 F. Supp. 2d 788 
(2009) 

U.S. District Court for Southern 
District of West Virginia 

Because the school’s discipline of the student was related to 
specific and significant fear of disruption based upon 
contemporaneous incidents arising from similar speech, their 
actions were likely to pass constitutional muster. The school’s 
decision to disallow the slogan was a response not to the 
content of the message, but to the disruption it created. The 
court found that the disruption caused by students’ perception 
of the slogan was sufficient for it to find the student unlikely to 
succeed on the merits using the Tinker standard. 
 
 

Tinker 

B.W.A. v. 
Farmington R-7 
Sch. Dist., 554 F. 3d 
734 (2009) 
 
 

Eighth Circuit Court The appellate court determined that defendants did not violate 
the First Amendment because (1) officials could reasonably 
“forecast” a “substantial disruption” resulting from any display 
of the Confederate flag, (2) as a result of race-related incidents, 
the administration reasonably denied the display of the 
Confederate Flag within the school, and (3) the case contained 
sufficient evidence beyond ordinary discomfort and 
unpleasantness of unpopular viewpoints. Finally, the court held 
that the school district did not violate the state statute because 
the statute allowed school officials to direct a student to 
remove an emblem that was worn in a manner that promoted 
disruption under the Tinker standard. 
 

Tinker 

Doninger v. Niehoff, 
527 F. 3d 41 (2009) 
 
 

Second Circuit Court The blog was the type of student expression that could 
properly be prohibited on the basis that it would materially and 
substantially disrupt the work and discipline of the school. It 
was reasonably foreseeable that the posting would reach school 
property since it pertained to school events, and it created a 
risk of disruption by encouraging others to contact the school 
under the Tinker standard. 

Tinker 

(table continues) 
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CASE JURISDICTION REASONING STANDARD 
H.S. v. Huntington 
County Cmty. Sch. 
Corp., 616 F. Supp. 
2d 863 (2009) 
 
 
 

U.S. District Court for the Northern 
District of Indiana 

The court agreed with the magistrate judge’s conclusion that 
allowing the organization to locate its’ trailer in the school’s 
parking lot, and thus conduct religious instruction of public 
school students on school grounds during school hours 
conveyed a message of support and endorsement.  
 
 

Establishment 
Clause 

Corder v. Lewis 
Palmer Sch. Dist. 
No. 38. 566 F.3d 
1219 (2009) 
 
 

Tenth Circuit Court The appellate court determined that the district court did not 
violate the student’s free speech rights by requiring the review 
of the content of her speech prior to its presentation or by 
compelling her apology because (1) the graduation ceremony 
was a school-sponsored event, and (2) the district’s policy of 
reviewing valedictory speeches prior to the graduation 
ceremony and the apology requirement were related to 
learning. The student’s claim failed because the district had 
reasonable, legitimate pedagogical purposes for disciplining 
her pursuant to the Hazelwood standard. 
 

Hazelwood 
(legitimate 

pedagogical 
concerns) 

Sherman v. Twp. 
High Sch. Dist. 214, 
594 F. Supp. 2d 981 
(2009) 
 
 

U.S. District Court for the Northern 
District of Illinois 

There was no clear secular purpose, and the stated purpose of 
requiring a “moment of silence” to start the day was a sham. 
The plain language of the Statute suggested an intent to force 
the introduction of the concept of prayer into the schools.  
 

Establishment 
Clause 

Note. Cases are listed in chronological order. 
 
 
 

Issue Statements Identified in This Case Study 

 The issues identified in this case study are always stated in light of the salient facts and 

are dispositive of whether a student’s free speech or free exercise rights have been violated. 

Some examples of these issues are as follows: (1) whether the inclusion of local clergy to offer 

prayers and invocations as part of graduation ceremonies is consistent with the Establishment 

Clause; (2) whether a School Board violated a religious group’s Equal Access Rights as a result 

of not allowing them access to the school building during non instructional time; (3) whether 

school policies that prohibit discrimination against persons making “gay-positive” viewpoints is 

in violation of the First Amendment; (4) whether a student’s suspension for creating a homepage 

or blog on their personal computer and on their own time creates a material and substantial 

disruption of the school environment; (5) whether a school’s dress code that prohibited vulgar 

and harassing messages on t-shirts violated the students First Amendment rights: (6) whether the 

wearing of the emblem caused a material and substantial disruption in light of past incidences; 
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(7) whether a school’s policy prohibiting the depiction of weapons on student t-shirts and other 

dress is related to the legitimate pedagogical concern of maintaining a safe and orderly 

environment; (8) whether the school district’s regulation barring rosaries worn on the outside of 

clothing bore a reasonable relation to regulating gang activity; (9) whether a student suspension 

for creating personal writings that contains threatening and offensive material violates their First 

Amendment rights. These issues are illuminated in the discussion that follows: 

 

Establishment Clause 

The litigious nature of first amendment claims is apparent when searching for post-

Hazelwood court cases involving public school students. Over the past two decades, the 

American court system has most frequently considered the issue of whether state action was 

being carried out in violation of the Establishment Clause of the First Amendment.  

The Establishment Clause issues in the case study are stated in light of the facts involving 

schools’ practices that were prohibited based on the appearance of fostering excessive  

entanglement with religion based on the lack of neutrality based or based on endorsement of or 

coercion toward a sectarian viewpoint. It is well noted in case law on this topic that the principle 

that government may accommodate the free exercise of religion does not supersede the 

fundamental limitations imposed on schools and school officials by the Establishment clause of 

the First constitutional amendment. An example of an issue identified in public school free 

speech Establishment Clause cases is whether the inclusion of local clergy to offer prayers and 

invocations as part of graduation ceremonies is consistent with the Establishment Clause as 

articulated in the leading 1992 Supreme Court Case Lee v. Weisman. 
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In Lee v. Weisman (1992), the Court held that the school’s practice of inviting local 

clergy to offer invocations and benedictions at high school graduation amounted to governmental 

involvement with religious activity to the point of creating a state-sponsored and state-directed 

religious exercise in a public school and that the school’s practice had no plausible secular 

purpose. The school district made the secular argument that its policy of endorsing only “civic or 

nonsectarian” prayer made the practice acceptable because it minimized the intrusion on the 

audience, as a whole, was rejected by the high court. The issue of whether prayers and religious 

speech at high school graduations violates the Establishment Clause has also been examined by 

the Courts of Appeals in the 5th and 10th Circuits. In the 1992 case, Jones v. Clear Creek 

Independent School District (1992), the 5th Circuit appellate court held that the school district’s 

resolution of permitting high school seniors to choose student volunteers to deliver nonsectarian, 

non-proselytizing invocations at their graduation ceremonies had a secular purpose of 

solemnizing the ceremonies, not to advance religion. In May of 2009, the 10th Circuit court held 

in Corder v. Lewis Palmer School District (2009), that the school’s practice of requiring the 

principal to review valedictorian graduation speeches was based on a legitimate pedagogical 

interest. In Corder, a valedictorian who mentioned religion in her speech was required to 

publicly apologize in order to get her diploma. 

The U.S. Supreme Court’s contemplation of the issue of religion demonstrates the crucial 

difference between government speech endorsing religion, which the Establishment Clause 

forbids, and private speech which endorses religion, which the Free Speech and Free Exercise 

clauses protect. In Santa Fe Independent School District v. Doe (2000). The school district’s 

policy of allowing student-led prayer prior to school football games was struck down, 

notwithstanding the school’s argument that the football game messages were private student 
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speech. The high court held that the football games messages were instead public speech  taking 

place on school property at school-sponsored events and that the policy involved both the 

perceived and actual government endorsement of the delivery of prayer at important school 

events. 

 Contrary to established Court precedent, in 2001, the Supreme Court held that a Virginia 

state statute requiring all public schools to observe a moment of silence at the start of each 

school day was not in violation of the Establishment clause, because of the clear secular purpose 

of providing a moment of quiet reflection in the wake of high-profile instances of violence in 

public schools. This holding was contrary to the high court’s holding in the 1985 pre-Hazelwood 

case of Wallace v. Jaffree, 472 US 38 (1985), where the court held that an Alabama “moment-of-

silence” statute had the sole purpose of returning prayer to  public schools, even though it did not 

encourage students to pray to any particular deity. 

 The U.S. Court of Appeals for the 2nd and 3rd Circuits has demonstrated that the Tinker 

notion that “students don’t shed their constitutional right to freedom of speech at the schoolhouse 

gates” applies even to young elementary students. Both courts have heard cases involving 

elementary students who submitted posters of artwork with religious themes in response to 

teacher’s assignments. In both instances, the courts held that the elementary school teacher’s 

restriction of the school-sponsored speech was reasonably related to legitimate pedagogical 

concerns. Likewise, the 6th Circuit Court of Appeals found legitimate pedagogical concerns 

where a high school teacher refused to accept a research paper written on the topic of “Jesus 

Christ” and the teacher administered a grade of “zero” for the students’ failure to write on 

another topic. The court there concluded school teachers had broad leeway to determine the 

nature of the curriculum and to direct the content of school-sponsored student speech. 
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Equal Access  

Since Hazelwood, the US Supreme Court has granted writs of certiorari on claims of 

violation of the Equal Access Act on three occasions. The Equal Access Act provides if a public 

secondary school receives federal financial assistance and has a limited open forum, it may not 

discriminate against or deny equal access to student groups based on the religious or other 

content-based nature of the speech at their proposed meetings. First in 1990, the high court heard 

arguments in the case of Board of Education of the Westside Community School v. Mergens. The 

students in this case requested permission to form a Christian Club and meet at the school for 

Bible study and prayer. The school board denied the request asserting that the club would violate 

the Establishment Clause. The issue articulated in Mergens is whether a School Board violated a 

religious group’s Equal Access rights as a result of not allowing them access to the school 

building during non instructional time. 

 The court held that the school board violated the Equal Access Act because they had 

allowed a limited open forum at the school because students at the school were permitted to join 

various clubs that met at the school after hours. The court held similarly on two separate 

occasions following its ruling in the Mergens case. In 1993, the high court heard arguments in 

the case of Lambs Chapel v. Center Moriches Union Free School District (1993).  

 In Lambs Chapel, the high court held that the denial of the petitioners’ use of school 

property to exhibit a religious film was reversed because it was based on viewpoint 

discrimination. The court further held that the New York State law  as applied to deny the church 

permission to exhibit the film and the school board’s rule against the use of school premises for 

religious purposes violated the free speech clause, given that (a) the school board permitted the 

use of school property for social or civic purposes, (b) there was no suggestion that the film 
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would not constitute such a use and  (c) permission had been denied solely because the film dealt 

with an otherwise permissible subject from a religious standpoint. According to the court, a 

limited open forum is created whenever a school allows one or more non-curriculum-related 

student groups to meet on school premises during non-instructional time. In 2001, the high court 

again found that the school district had engaged in impermissible viewpoint discrimination when 

it excluded the petitioner club from the after-school forum. 

 In Good News Club v. Milford Central School (2001), the respondent school denied the 

petitioner club’s use of it facilities during non-instructional time. The high court held that by 

excluding the religious club, a private Christian organization from meeting in the district’s 

school buildings, the district had violated the petitioner’s free speech rights and that no 

Establishment Clause concerns justified the violation. The Court found that the respondent 

school district’s exclusion of the petitioner from it facilities was indistinguishable from the 

earlier Lambs Chapel case. According to the Court, the only apparent difference between the 

activities of Lambs Chapel and the Good News Club was the inconsequential distinction that the 

Club taught moral lessons from a Christian perspective through live storytelling and prayer 

whereas Lambs Chapel taught lessons through films. 

 The 2nd and 9th Circuit courts have likewise examined the issue of whether a school 

district’s exclusion of Bible clubs from the use of it facilities during non-instructional time 

violated the EAA. In the  case, Hsu v. Roslyn Union Free School District (1995), the 2nd Circuit 

Court of Appeals determined that a Bible club, which the school district failed to recognize based 

on its leadership policy requiring all officers in the club to be Christians was in violation of the 

Act. Two years later in 1997, the 9th Circuit found that the school district which refused to allow 

a religious student group to meet in a classroom during the lunch hour violated the EAA. In 
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Ceniceros v. Board of Trustees (1997) the court held that under the EAA,  the lunch hour at the 

school in question was considered non-instructional time since all students took lunch at the 

same time and no classes were being held.  

 Since Hazelwood, the American courts have found instances where the petitioners have 

claimed a violation of the EAA where student organizations were excluded from school facilities 

because of the club’s allowing or disallowing homosexual members. The US District Court for 

the Southern District of Texas reviewed a 2004 case, Caudillo v. Lubbock Independent School 

District (2004), where the plaintiff student organization known as the gay-straight alliance 

alleged violations of the EAA when the defendant school officials denied their requests to post 

and distribute flyers, use the public address system and to be recognized as a student group. The 

court held that the defendants did not violate the organization’s First Amendment rights in light 

of the school district’s policy of banning the entire subject of sexual activity whether 

heterosexual or homosexual in nature. The court in Caudillo found that the plaintiff student 

organization’s speech created a material and substantial interference with the district’s 

educational mission and function and that it contravened the abstinence-only policies and 

curriculum. Similar to Texas, school districts in the state of Florida also have an abstinence-

based policy and curriculum. The U.S. District Court for the Southern District of Florida 

examined whether an extra-curricular gay-straight club who was denied official school 

recognition and access to school facilities was in violation of the EAA. The court in Gay-Straight 

Alliance of Okeechobee High School v. School Board of Okeechobee County (2007) held that the 

club’s asserted purpose to provide a safe, supportive environment for students and to promote the 

tolerance and acceptance of one another regardless of sexual orientation did not promote sexual 
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activity or the distribution of obscene or sexually based materials, nor did the club’s purpose 

conflict with the state of Florida’s abstinence-based policy and curriculum. 

 In Boy Scouts of America v. Till (2001), when the organization’s policy of not allowing 

homosexuals as members became known to the school district, the board terminated an 

agreement allowing the after-hours use of school facilities by the group based on the board’s 

policy of non-discrimination based on sexual preference. The U.S. District court for the Southern 

District of Florida opined that the speech that the board sought to regulate was not student 

speech, but rather the speech of a private organization wishing to exercise its expressive 

association rights during non-school hours. 

 

Sexual Orientation Speech 

 The U.S. Supreme Court has not heard arguments on any cases involving sexual 

orientation speech of students in post-secondary public schools. However, several U.S. District 

courts and Circuit appellate courts have examined this issue since Hazelwood. The issue 

involving homosexual viewpoints is whether school policies that prohibit discrimination against 

persons making “gay-positive” viewpoints is in violation of the First Amendment. In 1999, the 

US District Court in Utah heard a case involving students who claimed that their freedom of 

expressing gay-positive viewpoints were violated. In East High Gay/Straight Alliance v. Board 

of Education (1999), the school district affirmed that the unwritten policy allowed the free 

expression of gay-positive viewpoints in curriculum related student groups. The court held that 

the fact that no student had been reprimanded for such expression dispelled any inference that 

the unwritten policy forbade gay–positive views. The U.S. District Court in Iowa reviewed the 

case of Doe v. Perry Community School District (2004), a case where a student was suspended 
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for fighting another student over derogatory comments made about his sexual orientation. The 

court noted that the evidence that the school officials’ response was based on the conduct of 

fighting, and not for the student’s expression of sexual orientation speech.  

 The U.S. District court in Florida examined Gillman v. School Board for Holmes (2008), 

where a student alleged her 1st Amendment rights were violated when her high school principal 

prohibited her from wearing clothing that advocated acceptance of and fair treatment of 

homosexual persons. The court held that the school board’s ban on such apparel was 

impermissible because the speech had caused few, if any, disruptions at the school. The 7th 

Circuit appellate court has found in favor of a school district that barred students from making 

derogatory comments against homosexuals among other groups. In Nuxoll v. India Prairie 

School District (2008), the court held that the school rule sought to maintain a civilized school 

environment, and did so in an even-handed way. The school’s policy was limited to the school 

setting, banned derogatory comments that referred to full spectrum of highly sensitive personal-

identity characteristics, and it was intended to protect students from harassment.  

 

Cyber Speech 

 The issue involving freedom of expression for views expressed on the internet, away 

from school premises, has been litigated on several occasions since Hazelwood. While the U.S. 

Supreme Court is yet to opine on this issue, other federal and state tribunals have heard 

arguments in this relatively new area of 1st Amendment adjudication. The prevailing issue is 

whether a student’s suspension for creating a homepage or blog on their personal computer and 

on their own time creates a material and substantial disruption of the school environment. The 

U.S. District Court in Missouri examined a 1998 case where a student alleged that he was 
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suspended from school because of his home page that was critical of the high school he attended. 

The criticism included crude and vulgar language. The court held that the principal who was 

upset by the content of the student’ s home page did not have an acceptable justification for the 

infringement of the speech in Beussink v. Woodland School District (1998). 

 In 2000, 2 years later, the Pennsylvania Commonwealth court ruled in J.S. v. Bethlehem 

Area School District (2000)  that a student website that contained threats and derogatory 

comments about faculty members justified his permanent expulsion and that the contents of the 

student’s website was not constitutionally protected speech. A U.S. District Court in Ohio again 

addressed this issue in Coy v. Board of Education (2002). There, the court ruled that the 

student’s First Amendment rights were violated when he was disciplined for creating, publishing 

and maintaining a website which contained some offensive material. The court further held that 

the defendant school district’s actions were motivated by the content of the student’s website and 

the school district was permanently enjoined. In a U.S. District Court in Connecticut, the court 

analyzed a case involving a former high school student who claimed that the high school 

principal violated her First Amendment rights by disqualifying her from running for senior class 

secretary as punishment for a blog entry that contained negative inferences and lewd language 

about the school. The court held in Doninger v. Niehoff (2009) that the high school had violated 

her constitutional rights, and the court opined that the right of students to engage in non-

offensive, non-disruptive speech on school property was clearly established. 

 

Student Dress 

 The U.S. Circuit Court of Appeals and the U.S. District Courts have frequently heard 

cases involving student dress codes. A very litigious area involving claims of infringement of 
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First Amendment rights are t-shirt cases. An issue arising in t-shirt cases is whether a school’s 

dress code that prohibits vulgar and harassing messages violates the student’s free speech rights. 

The courts have established notable trends in this area of litigation. Students who are prohibited 

from wearing t-shirts with political, obscene, harassing and offensive t-shirts often seek to enjoin 

school officials from administering consequences.  

 The Confederate battle emblem has consistently been a source of controversy in schools, 

especially in the southern part of the United States. The issue in these type of cases is whether 

the wearing of the emblem caused a material and substantial disruption in light of past 

incidences. The U.S. District Court in South Carolina analyzed a case involving the display of 

the Confederate Flag on t-shirts in Phillips v. Anderson County School District (1997). In this 

and other cases involving the Confederate Flag, the courts tend to find that the wearing of the 

Confederate Flag, and the students’ refusal to comply with requests that they remove the 

Confederate clothing leads to racial tension and thus causes a substantial disruption. 

 A similar case where there was racial hostility that was a direct result of a student 

wearing a t-shirt inscribed with “redneck” jokes, the court held that the record clearly supported 

a finding that the school were afflicted with pervasive racial disturbances throughout the year, 

however, the court rejected the school’s argument that the shirt was potentially disruptive 

because the word “redneck” connotes racial intolerance. The court in Sypnieswski v. Warren 

Hills Reg’l Bd. Of Education further held that school officials had not established that the Jeff 

Foxworthy t-shirt might genuinely threaten disruption or, indeed, that it violated the racial 

harassment policy.  

 Another area involving the censoring of t-shirt messages concerns political messages. 

The U.S. District Court in Pennsylvania has heard arguments in a case where a student had been 
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prohibited from wearing a t-shirt with a political message such as “Terrorist Hunting Permit,” 

and “No Bag Limit.” In Miller v. Penn Manor Sch. District, the court held that the exercise of a 

student’s right to free speech must be limited by the district’s responsibility to maintain an 

orderly school environment and to protect the right of all members of the school community. The 

U.S. District Court in Texas examined a case where Hispanic students staged a walk out to 

protest federal immigration legislation in Madrid v. Anthony. In response to rumors of potential 

violence between different groups, the principal banned students from wearing t-shirts that read 

“We Are Not Criminals,” and “Border Patrol.”  The court held that because the t-shirt ban was 

motivated by the desire to maintain a safe environment, the students’ free speech rights were not 

thereby violated. The Court of Appeals for the 2nd Circuit disposed of a political speech case in 

Guiles v. Marineau where a student wore a t-shirt that criticized the President of the United 

States as a “Chicken Hawk President,” and accused him of being a former alcohol and cocaine 

abuser. The court applied the rule in Tinker that censorship of the t-shirt violated the student’s 

free speech rights because the t-shirt did not disrupt the work and discipline of the school.  

 The U.S. District Court for the district of Massachusetts heard the case of Pyle v. South 

Hadley School Community (1994). In this case, students challenged a school dress code which 

prohibited t-shirts with “vulgar” slogans. In this particular case, slogans such as “Button Your 

Fly,” “Coed Naked Band,” “Coed Naked Civil Liberties: Do It To The Amendments,” “See Dick 

Drink. See Dick Drive. See Dick Die. Don’t Be A Dick.” The courts upheld the Bethel standard 

in its’ finding that the limits on vulgar expression in secondary schools were to be debated and 

decided within the community and not the courts. The U.S. District Court in Virginia found in 

favor of the school district in a case involving a student who wore a shirt to school that bore the 

words “Drugs Suck.” The school’s principal told the student that if she refused to change her 
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shirt, she would be suspended. When the student refused, she was suspended for 1 day. The 

courts found that the student’s First Amendment right to free speech had not been violated 

because the school board had an interest in protecting its’ students from vulgar and offensive 

language and it was permitted to restrict the students’ expression in furtherance of that interest, 

citing the Bethel standard. 

 Another area of concern in the American court system involving student dress is students 

who express themselves through styles of clothing and jewelry. The U.S. District Court in New 

Mexico heard a case where a student who wore sagging pants violated the student dress code. In  

Bivens v. Albuquerque Public Schools, the student persisted to wear the sagging pants, he was 

given several warnings and short term suspensions. The Court held that the student failed to meet 

the objective prong of a two part test to determine whether his non-verbal conduct constituted 

speech by failing to show that his “message” was objectively understood. Thus sagging pants 

was not speech protected by the First Amendment. In a similar case, Isaacs v. Board of 

Education of Howard County, Maryland, the United States District Court in Maryland, the 

plaintiff student contended that the school district’s refusal to permit her to wear an African head 

wrap in school to celebrate her African heritage violated her free speech. The court concluded 

that the right to self expression was not absolute and must yield to the legitimate interests that led 

to the adoption of the school’s no hat rule. The court further held that the “no hats” policy 

furthered the important government interest of providing a safe, respectful school environment 

conducive to education and learning. In Florida, a U.S. District Court analyzed a case where a 

student was forbidden from wearing jewelry in her body piercings pursuant to school policy 

allowing students to wear only ear piercings. In Bar-Navon v. School Board of Brevard County, 

Florida the court held that the policy was facially constitutional because it was narrowly tailored 
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to further a significant government interest and the evidence showed that the policy was applied 

with complete indifference to the student’s viewpoint. 

 

School Safety 

 The concerns regarding student dress among school administrators often overlaps with 

the issue of maintaining a safe school environment which is conducive to learning. Several 

courts have ruled in cases involving dress codes that prohibited messages on clothing that relates 

to weapons. An example of an overlapping issue is whether a school’s policy prohibiting the 

depiction of weapons on student t-shirts and other dress is related to the legitimate pedagogical 

concern of maintaining a safe and orderly environment. A U.S. District Court in Indiana 

reviewed a case involving a student who wore a t-shirt that contained a Marine Creed and a 

picture of a large M-16 rifle. Griggs v. Fort Wayne School Board ,school administrators felt that 

the t-shirt was inappropriate and forbade him from wearing the t-shirt to school again. In this 

case, the court held in favor of the student and reasoned that the board failed to show that 

banning the shirt was reasonably related to pedagogical interests and lacked evidence of material 

and substantial disruption. The United States District Court in Texas determined whether a 

school’s regulation banning rosaries worn on the outside of clothing bore a reasonable relation to 

regulating gang activity. In Chalifoux v. New Caney Independent School District, students  

contended that the rosaries they wore to school were symbolic speech and a form of religious 

expression protected by the First Amendment. The court found that the school district failed to 

show that the students’ speech caused a substantial disruption or interference with school 

activities and sided with the students. 
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 The regulation of gang activity is an increasing concern of school officials in seeking to 

maintain a safe and orderly school environment. The Eighth Circuit Court of Appeals determined 

whether a school regulation prohibiting gang symbols was overbroad and vague, and violated a 

student’s First Amendment rights. In Stephenson v. Davenport Community School District 

(1997), the student asserted that the school district forced her to remove a tattoo pursuant to the 

district’s regulation prohibiting gang symbols. The court held that the district’s regulation was 

defective because it allowed school officials and local police unfettered discretion to decide what 

represented a gang symbol. In a similar case, a student in West Virginia was placed on a 10-day 

suspension after he declined to remove a slogan from his hands. In contrast, in  Brown v. Cabell 

County Board of Education, a West Virginia District Court found that the school’s discipline was 

related to specific and significant fear of disruption based on contemporaneous incidents arising 

from similar speech. As such, the school’s actions were likely to pass constitutional muster. 

 Another consideration before the courts is the conflict between students’ creative writing 

and the issue of school safety. The issue that arises in these cases is whether a student suspension 

for creating personal writings that contains threatening and offensive material violates their First 

Amendment rights. The U.S. Court of Appeals for the 5th Circuit examined a case in Ponce v. 

Socorro Independent School District where a student kept an extended notebook diary, written in 

the first-person perspective, in which he detailed the creation of a pseudo-Nazi group on a high 

school campus. The notebook detailed the group’s plan to commit a “Columbine-type” shooting 

attack on the campus. School officials determined that the students writing posed a terroristic 

threat to the safety of the school and suspended the student. The court concluded that the 

disciplinary action against the student violated no specific right, as specific threatening speech to 

a school or its population was unprotected by the 1st Amendment. Similarly, the U.S. Court of 
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Appeals for the 11th Circuit reviewed a case wherein the student allowed a classmate to read a 

first-person narrative in a notebook where she had written of a dream about shooting her math 

teacher Boim v. Fulton County School District. On appeal, the court concluded that the student’s 

writing and permitting another student to read it, clearly caused a reasonable likelihood of a 

material and substantial disruption. In 2004, the Supreme Court of California in In re George T 

considered whether a high school student made a criminal threat to other students by giving them 

a poem entitled “Dark Poetry”, which recited in part “ I am dark, destructive and dangerous” the 

poem went on to say that “ I could be the next kid to bring guns to kill a student at school”. The 

court concluded that the ambiguous nature of the poem failed to establish that the poem 

constituted a true threat. 

 In recent history, the courts have considered the school safety and 1st Amendment issue 

in the context of students with psychiatric disturbances. In Demers v. Leonminster School 

Department, the U.S. District Court of Massachusetts upheld the suspension of a student with a 

history of disruptive classroom behavior for refusing to attend a private psychiatric evaluation. In 

that case, the student had drawn a picture of the school surrounded by explosives with students 

hanging out of the windows crying for help. In the picture was the superintendent of schools with 

a gun pointed to his head and explosives at his feet. The court concluded that the safety concerns 

outweighed his freedom of expression. 

 Given the level of violence present in public schools today, public school officials, even 

on the elementary level, are faced with the question of whether discipline of elementary students 

who make threatening statements is a violation of their 1st Amendment rights. The U.S. Court of 

Appeals for the 3rd Circuit analyzed whether the suspension of a kindergartener for uttering, 

“I’m going to shoot you”, while playing cops and robbers was a violation of his First 
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Amendment rights in S.G. v. Sayerville Bd. Of Educ. The court held the prohibition of speech 

threatening violence and the use of firearms was a legitimate decision related to reasonable 

pedagogical concerns and therefore did not violate the student’s free speech rights. The U.S. 

Court of Appeals for the 9th Circuit reviewed a decision which struck down a student’s 

suspension for uttering a phase referencing that she would shoot her counselor if her school 

schedule was not changed. The court reversed the decision and found no constitutional protection 

for the threat of violence in Lovell by & Though Lovell v. Ponway Unfied Sch. District.  

 

The Morse Standard: A Recitation of Hazelwood? 

The Morse Court went a step further in its’ analysis of whether the student speech at issue 

was a material and substantial disruption. There, the high court found that public schools have a 

right to discipline students who present messages that conflict with stated anti-drug policies even 

where the evidence of disruption of school activities is not present. The Supreme Court’s 

granting of the writ of certiorari in Morse and the court’s establishment of a greater standard for 

which public school student speech can be controlled is perhaps an indirect reaffirmation of the 

test established in Hazelwood. The Hazelwood court opined as follows: “A school must also 

retain the authority to refuse to sponsor student speech that might reasonably be perceived to 

advocate drug or alcohol use, irresponsible sex or conduct otherwise inconsistent with shared 

values of a civilized social order.” 

Therefore, one question for consideration in this study is why did the High Court find it 

necessary to articulate a standard that seemingly goes a step further than the standard of Tinker, 

but in actuality, recites an almost identical reasoning as set forth in Hazelwood? The language 

used by the 1988 Court in Hazelwood makes it clear that the anti-drug policy at issue in Morse 
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was closely akin to the type of “legitimate pedagogical concern” that was anticipated by Justice 

White and the other concurring Justices of the Hazelwood Court. 

 The Morse Court even appears to borrow from the Hazelwood court’s reasoning in its 

declaration that “deterring drug use by schoolchildren is an ‘important . . . indeed, perhaps 

compelling’ interest. Drug abuse can cause severe and permanent damage to the health and well-

being of young people” (p. 2628). In light of the similar principles and interests set forth in both 

the Hazelwood and Morse cases, it is indeed arguable whether the Supreme Court’s revisiting of 

these concepts in the latter case was warranted. 
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CHAPTER 5 

FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS 

Introduction 

The findings presented in this chapter are the result of an analysis of the holdings and the 

reasonings summarized in the case briefs found in Chapter 4. The issue presented in each case 

brief is a synopsis of the fundamental legal question(s) adjudicated before the U.S. Supreme 

Court, U.S. Courts of Appeals, U.S. District Courts and various branches of the state courts. 

As this qualitative study on the free speech rights of public school students nears an end, 

it is important to reflect back on the research questions presented in Chapter 3. In the answers to 

these four questions, which guided this study, is found the basic framework of the development 

of this topic. 

 

Findings Related to the Research Questions 

Research Question 1 

What issues have the Federal and State Courts identified in K-12 student free speech 

cases since Hazelwood? 

 Some examples of the issues identified in K-12 student free speech cases are as follows: 

(1) whether the inclusion of local clergy to offer prayers and invocations as part of graduation 

ceremonies is consistent with the Establishment Clause; (2) whether a School Board violated a 

religious group’s Equal Access Rights as a result of not allowing them access to the school 
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building during non instructional time; (3) whether school policies that prohibit discrimination 

against persons making “gay-positive” viewpoints is in violation of the First Amendment; (4) 

whether a student’s suspension for creating a homepage or blog on their personal computer and 

on their own time creates a material and substantial disruption of the school environment; (5) 

whether a school’s dress code that prohibited vulgar and harassing messages on t-shirts violated 

the students’ First Amendment rights; (6) whether the wearing of the emblem caused a material 

and substantial disruption in light of past incidences; (7) whether a school’s policy prohibiting 

the depiction of weapons on student t-shirts and other dress is related to the legitimate 

pedagogical concern of maintaining a safe and orderly environment; (8) whether the school 

district’s regulation barring rosaries worn on the outside of clothing bore a reasonable relation to 

regulating gang activity; (9) whether a student suspension for creating personal writings that 

contains threatening and offensive material violates their First Amendment rights. 

 The legal issues presented before the American courts as it pertains to the free speech 

rights of public school students have become more complex since the high courts dealt with the 

issue of censorship of student publications in Hazelwood. Today, many First amendment 

struggles occur in the public schools that possibly may not have been foreseen by the Hazelwood 

court (Hudson, 2004). Basic First Amendment issues such as censorship of school publications, 

equal access and religion have evolved into more multifarious issues.  

In the period leading up to the second millennium and beyond, a number of tragic events 

occurred in America, the fall-out from which resulted in a tightening of school rules governing 

student dress and appearance, cyber speech, and censorship of individual students. 

 A separate issue that often arises in K-12 student speech cases is one that applies only to 

public secondary schools, the statutory application of the Equal Access Act. The Equal Access 
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Act it is only invoked when the facts in a case warrant an inquiry into whether the school has 

created a “limited public forum” by permitting non-curriculum related use of its school facilities 

during nonschool hours. 

Where the factual situation warranted an inquiry into the nature of the forum, each court 
seems especially careful to protect the relevant interests. On one hand, if school 
authorities had not converted the school space into a limited public forum, the court 
moved with solicitude against the school’s attempt to control the forum. On the other 
hand, if school authorities had covered the school space into a limited public forum, the 
court was vigilant in protecting the expressive rights of others desiring to use the limited 
public forum and requiring the school authorities to accept the consequences of their 
actions. (Dagley 1998, p. 8) 
 
Another issue that is prevalent in recent K-12 student speech cases is the balance between 

school safety and free speech. In the aftermath of several high-profile school shootings such as 

the April 1999 tragedy at Columbine High School, public secondary schools have experienced a 

surge of implementation of zero-tolerance policies aimed at deterring student violence, bullying, 

and the elimination of gang identification and presence on school premises. 

 

Research Question 2 

What have been the outcomes of K-12 free speech cases in the Federal and State courts 

since Hazelwood? 

In the last 2 decades since Hazelwood, courts have largely found in favor of school 

administrators acting on behalf of the state. Following the Supreme Court’s precedent as it 

relates to public school student’s free speech, school administrators have been given wide 

latitude in the regulation of expression within the schoolhouse gates.   

The Tinker (1969) and Hazelwood (1988) Supreme Court decisions divided the universe 

of student expression in two. The high court drew a line of demarcation between “school-

sponsored” speech, such as the speech in the school newspaper in Hazelwood, which can be 
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regulated for any legitimate pedagogical reason. On the other end of the spectrum is student 

speech that merely occurred on school premises. The high court has determined in Tinker (1969) 

that the latter type of student expression could only be restricted if it causes a material and 

substantial disruption such as the banning of the confederate flag or the curtailment of violent 

depictions in student writings or on student websites.  

However, school administrators also rely on the Bethel (1986) holding, have attempted to 

regulate the passive, non-disruptive independent student expression such as student t-shirts and 

body piercings, displaying messages relating to sex, drugs and other conceivably vulgar and 

offensive viewpoints 

It is well-established that the American courts have developed a lineage of precedent that 

supports a multitude of reasons for school officials to control student speech. 

Besides having the ability to control speech that produces and material and substantial 
disruption under Tinker and the authority to control speech that might be perceived as 
having the imprimatur of the school under Hazelwood, Bethel v. Fraser permits control 
of speech that might be obscene, profane, lewd or vulgar. (Dagley, 1998, p. 21) 
 
The Supreme Court went further to expand the authority of school officials to control 

student speech in its 2007 decision in Morse v. Frederick. There, the high court found that 

schools have the right to discipline students who present messages that conflict with stated anti-

drug policies, even when the evidence of disruption of school activities, as the Tinker court 

found to be critical, might be absent. In examining the outcomes the cases presented in this study 

precedent presented, it is necessary to reflect back on chapter 2 of this study, to the section that 

introduces the various claims of infringement arising from post-Hazelwood free speech cases. 

This answer to this research question reveals the most common examples of the courts’ 

outcomes. 
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Student dress. Where a school’s dress code that prohibited vulgar and harassing messages 

on t-shirts or other clothing, the court held that the school’s exercise of its authority to limit 

vulgar slogans on t-shirts did not run afoul of the First Amendment, even where there was no 

immediate prospect of disruption. In making this ruling, the court cited Tinker’s warning that to 

justify silencing student speech in the school, officials must show more than just a mere desire to 

avoid the discomfort and unpleasantness that always accompany an unpopular viewpoint (Pyle v. 

The South Hadley School Committee, 1994). 

 Where a students’ wearing of a confederate jacket is challenged on constitutional 

grounds, the court held that the school officials acted appropriately and within their discretion 

when they prohibited the attire. The court determined that the students’ wearing of a confederate 

jacket would result in material and substantial disruption of school and discipline (Phillips v. 

Anderson County School District Five, 1997). 

 When students began wearing white plastic rosaries outside of their shirts as a means of 

displaying their religious faith, the school attempted to regulate the wearing of rosaries worn on 

the outside of clothing as gang activity. The students had worn the rosaries for several weeks at 

the school without any objection from school administrators. The court concluded that the 

prohibition on wearing rosaries violated the students’ First Amendment rights, since the 

regulation did not bear a reasonable relation to regulating gang activity and placed an undue 

burden on the students. Pursuant to the standard in Tinker, defendants must show that the 

students’ religious speech showed a substantial disruption of, or a material interference with, 

school activities. Even in the school setting, more than mere speculation about disruption and 

interference is required (Chalifoux v. New Caney Independent School District, 1997). 
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 Where a school prohibited a student from wearing sagging pants  and the school was 

challenged on First Amendment grounds, the court held that wearing sagging pants did not 

constitute “speech” that was protected by the First Amendment because the student failed to 

show that his “message” was objectively understood (Bivens v. Albuquerque Public Schools, 

1995). 

 

 Student expression in cyberspace. A student claimed his school violated his First 

Amendment right when it suspended him for posting material on his homepage on his home 

computer during non-school hours. The homepage used crude and vulgar language and was 

critical of the school. The information could be accessed by other students and Internet users. 

The court held that being upset by the content of a student’s speech was not an acceptable 

justification for limiting speech. Citing Tinker, the court held that in order to justify prohibition 

of a particular expression of an opinion,  the school must be able to show that its action was 

caused by something more than a mere desire to avoid the discomfort and unpleasantness that 

always accompany an unpopular viewpoint. 

 Where a student created a web-site on his own computer and on his own time consisting 

of threats and derogatory comments about specific members of the school’s faculty, the school 

disciplined the student. After visiting the site, the principal convened a faculty meeting and 

informed it that there was a problem in the school, but he did not disclose the nature of it. He 

contacted the local police authorities. The Federal Bureau of Investigation was also contacted. 

Both agencies conducted investigations into the matter and were able to identify the student as 

the creator of the web-site. The court reasoned that the student maintained no expectation of 

privacy in the web-site. Citing the standard in Hazelwood, legitimate pedagogical interests, the 
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court agreed with the trial court’s determination that the school district’s disciplinary action was 

tailored to address a legitimate government interest (J.S. v. Bethlehem Area School District, 

2000). 

 A school’s internet policy forbade students from “hacking into unauthorized computers, 

sites, or information databases” and “displaying offensive messages or pictures.” The internet 

policy informed students that discipline, as outlined by the student conduct code may be applied 

for violations of the policy. A student who was disciplined for creating and accessing an 

offensive website challenged the action because the conduct code was unconstitutionally vague. 

The court held that it was improper to regulate “silent, passive expression of opinion” when the 

speech would “materially and substantially interfere with the requirements of appropriate 

discipline in the operation of the school.” This was the proper standard for the Court to analyze 

the plaintiffs’ First Amendment claim (Coy v. Bd. of Education, 2002). 

 

 Sexual orientation speech. A student who alleges a First Amendment violation by a 

school rule that barred students from making derogatory comments referring to race, ethnicity, 

religion, gender, sexual orientation, or disability claimed he was within his rights because he did 

not use inflammatory or “fighting” words. The court held that the school rule sought to maintain 

a civilized school environment conducive to learning and did so in an even-handed way. It was 

limited to the school setting, it banned derogatory comments that referred to a full spectrum of 

highly sensitive personal-identity characteristics, and it was intended to protect students from 

illegal harassment. The court viewed that, taking the case law, as a whole, it did not think a 

school is required to prove that unless the speech at issue is forbidden, serious consequences will 

in fact ensue. That it could rarely be proved is enough for the school to present “facts which 
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might reasonably lead school officials to forecast substantial disruption” under the Tinker 

standard (Nuxoll v. India Prairie Sch. Dist., 2008). 

 Where school officials prohibited a student from wearing buttons or clothing that 

promoted the fair treatment and acceptance of homosexual persons, the court held that the 

board’s ban on the apparel was also content-based, which violated the First Amendment under 

the Tinker standard (Gillman v. Sch. Bd. for Homes County, 2008) 

 

 Religious speech. Where state statutes that allow for prayer or moments of silence at 

school-sanctioned activities or curricula have no secular purpose, the statute is generally 

prohibited by the Establishment Clause. The state action is usually deemed to promote excessive 

government entanglement with religion. (Sherman v. Twp High School District, 2009) 

 

Equal Access Applications 

Where a non-curricular group is denied equal access to a school’s property during non-

school hours and the school has created a “limited public forum” by permitting non-curriculum 

related use of its school facilities during nonschool hours, courts have held in favor of the non-

curricular group and granted access to the school’s facilities (Lamb’s Chapel v. Center Moriches 

Union Free School District, 1993). 

 An examination of the outcomes in post-Hazelwood K-12 free speech cases reveals a 

“catch-all” provision that is often applied by American courts, which give school officials 

broader discretion when seeking to quiet student expression. As articulated by the Hazelwood 

court, “where student speech is contrary to the basic educational mission of a school” authorities 

may control such speech. 
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Research Question 3 

What trends can be identified in the K-12 student free speech cases in Federal and State 

courts since Hazelwood? 

An examination of the reasonings and holdings included in this qualitative study reveals 

several notable trends. This section contains an analysis of the common trends as well as an 

examination of the jurisdictional tendencies shown in the case law. 

 A very notable trend of First Amendment case law involves cases dealing with student 

dress. Although the great majority of these cases follow the Tinker reasoning, many courts have 

held that student’s speech may be silenced when there is merely a “likelihood” of material and 

substantial disruption of a school’s operations or discipline (Pyle v. South Hadley School 

Committee; Dafoe v. Silva, 2009). 

 Another common trend and legal consequence that arises out of student free speech cases 

is where a student’s creative writings, websites, and journals contain words construed to be 

threatening to school faculty or other students, courts have held the speech to have no 

constitutional protection (J.S. v Bethlehem Area School District, 2000; S.G. v. Saverville Board 

of Education, 2003; Ponce v. Soccoro Independent School District, 2007; Boim v. Fulton County 

School District, 2007). 

 An additional tendency that has surfaced in the cases included in this study relates to the 

regulation of cyberspeech. Although the Supreme Court has yet to speak on the scope of the 

school’s authority to regulate off campus internet speech, the lower courts are suggesting that 

such speech may be curtailed when it is foreseeable that the off campus expression might reach 

school property (Doninger v. Neihoff, 2009; Buessink v. Woodland IV, 1998). 
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 Another trend relating to the enforcement of school dress codes relates to the regulation 

of clothing bearing the Confederate Flag and other message clothing. Courts have held that when 

enforcing student dress codes they must do so in an even and neutral manner (Guiles v. 

Marineau, 2005; Castoina v. Madison County School Board, 2001). 

The case law included in this study confirms a noteworthy tendency of the courts that 

have heard arguments in cases involving sexual orientation speech. Several U.S. district courts 

and federal appellate courts have examined cases involving students who allege their freedom of 

expressing homosexual viewpoints was violated. The tendency of the courts in this study uphold 

school policies aimed at even handedly promoting and maintaining a civilized environment, 

respectful  of all such viewpoints (Gillman v. School Board for Holmes, 2008; Nuxoll v. India 

Prairie School District, 2008). 

 The final two trends established by the case law included in this study arise from cases 

involving the Establishment Clause and the Equal Access Act. These trends will be analyzed 

under the statutory authority rather than a free speech analysis. 

 In several cases, the Supreme Court as well as other tribunals have examined cases 

involving prayer or a moment of silence as a part of a school’s curriculum or at a school 

sponsored event. The legal standard exercised by a number of courts examines whether the 

proposed action has a clear secular purpose, or is not neutral. and whether the proposed action 

promotes government infringement with religion and whether this action endorses or coerces a 

particular religious viewpoint (Lee v. Welsman, 1992; Roberts v. Madigan, 1990). 

 The final trend identified in this study involves the Equal Access Act or parallel analysis 

under Public Forum Doctrine, where student-led, non-curricular groups are denied access to 

school property during normal hours, the statutory standard is where the public school has a 
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limited public forum, it is unlawful for the school to deny access to any group based on religious, 

political, philosophical, or other content-based grounds (Board of Education of Westside v. 

Mergens, 1990). 

 

Research Question 4 

What principles for school administrators can be discerned from an analysis of the courts’ 

K-12 student free speech rulings since Hazelwood? 

The following principles for school administrators can be discerned from this study: 

1. Where a student utters threats of violence against school officials, a short-term or long-

term suspension is warranted because threats of physical violence are not protected by the First 

Amendment (Lovell by & Through Lovell v. Ponway Unified School District, 1996). 

2. Where a student stages a silent protest during the recitation of the Pledge of Allegiance 

or a flag salute, any type of discipline that is given is a violation of the student’s First 

Amendment rights (Circle School v. Peppert, 2004). 

3. Where school prayers or religious speeches are a part of commencement exercises or 

other school sponsored events, such actions would be a violation of the Establishment Clause 

(Jones v. Clear Creek Independent School District, 1992). 

4. Where a student’s creative writings promote violence against school officials and/or 

other students is likely to promote a substantial disruption under the Tinker standard. The 

student’s suspension may be based on those grounds (Ponce v. Socorro Independent School 

District, 2007). 
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5. Where a student refuses to move gang symbols from their body the school’s discipline 

of the student will likely pass constitutional muster (Stephenson v. Davenport Community School 

District, 1997). 

6. Where a troubled student who promotes physical violence at school refuses a 

psychological examination, the school may suspend the student to prevent violence. 

7. Where a student who wears sagging pants, the student may be suspended because 

sagging pants are not constitutionally protected speech (Bivens v. Albuquerque Public Schools, 

1995). 

8. Where a student who wears a Confederate Flag jacket to school may be suspended if 

this emblem caused a material and substantial disruption in the past (Phillips v. Anderson County 

School District Five, 1997). 

9. Where a school permits other student groups to meet, it has thus created a limited open 

forum and therefore must allow other student groups to meet (Ceniceros by & Through Risser v. 

Board of Trustees, 1997). 

10. Where a student makes unfavorable remarks about school employees on his home 

computer, the discomfort and upleasantness of his remarks cannot justify a consequence at 

school (Beussink v. Woodland R-IV, 1998). 

11. Where a public school teacher may reasonably conclude that the pedagogical 

detriment, which is likely to flow from permitting what may be perceived as a reading of a Bible 

story in her classroom, outweighs any pedagogical benefits (C.H. v. Medford Township Board of 

Education, 1999). 
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12. Where a school bars hats from the classroom even for religious purposes, it may do so 

as the right for self-expression is not absolute (Isaacs v. Board of Education of Howard County, 

Maryland, 1999). 

13. Where a school prohibits the wearing of t-shirts that contain symbols or words that 

are contrary to the school’s mission it may do so (Boroff v. Van Wert City Board of Education, 

2000). 

14. Where students wear buttons supporting striking teachers, they may be disciplined if 

wearing them meets the Tinker standard (Chandler v. McMinnvile School District, 1992). 

15. Where a student who disseminates a journal that contains vulgar and insulting 

language about both faculty and students, the student may be suspended as it is the school’s 

responsibility to teach children what is socially acceptable behavior under the Bethel standard 

(Gilbertson v. Washoe County School District, 1992). 

16. Where a student may wear any emblems associated with both professional and 

college sports teams to show their support without receiving a consequence even though the 

wearing of these items are contrary to school policy (Jeglin, II et. al v. San Jacinto Unified 

School District, 1993). 

17. Where a school’s uniform policy is challenged “coerced speech,” courts have held in 

favor of the schools (Littlefield v. Forney Indep. Sch. District, 2001). 

18. Where a student who distributes religious tracts and faith bracelets on school grounds 

despite the absence of a specific policy prohibiting such behavior, the student can be suspended 

because principals have the authority to set time, place and manner restrictions (Pounds v. Katy 

School District, 2007). 
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19. Where a student wears a t-shirt bearing the words “Be Happy, Not Gay” the student 

can be suspended because school officials can impose content-based restrictions on expression 

that is inconsistent with the school’s educational mission (Zamercnik v. Indian Prairie School, 

2007). 

20. Where a student who wears body piercings to school, the student may be suspended 

because the school had a significant interest in maintaining a studious atmosphere (Bar-Navon v. 

School Board of Brevard County, Florida, 2007). 

 

Comments 

As this study on the free speech rights of public school students draws to a close, a 

recommendation for the further Supreme Court precedent arises out of the 2008 Fifth Circuit 

court holding Jacobs v. Clark County School District (2008). The court in Jacobs concluded that 

the Supreme Court has never analyzed a viewpoint and content-neutral restriction on student 

speech such as was examined there. In Jacobs, the court considered the issue of whether a 

mandatory school uniform policy amounted to compelled speech and violated the student’s First 

Amendment rights to free expression. The court in Jacobs reasoned that neither it nor the 

Supreme Court had ever analyzed a content-neutral restriction on student speech under Tinker. 

The court in Jacobs further reasoned that Tinker was silent about how viewpoint- and content-

neutral restrictions on student speech should be analyzed.  

It is therefore a recommendation the High Court grant a writ of certiorari if a lower court 

seeks guidance on a viewpoint and content-neutral state statute or school policy. 
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Several legal theorists cited in chapter 2 expounded on some key principles that school 

administrators should keep in mind as a result of the post-Hazelwood legal analysis. According 

to Myhra (1999), 

When schools indoctrinate, they often infringe upon the cherished individual freedoms of 
students. Unfortunately, this infringement sends an impermissible message to children 
who are in the process of learning about our democratic system, namely, that some 
individual freedoms are not as important as the teachers have suggested in the history and 
government classes. (p. 399) 
 
Myhra (1999), a legal scholar, goes on to articulate a principle that school administrators 

should be mindful of when seeking to control student expression as it relates to their appearance:  

The school must articulate a valid reason for the regulation and uniformity for 
uniformity’s sake will not constitute a sufficient constitutional justification. In sum, 
schools should proceed cautiously in developing the rules and regulations pertaining to 
student appearance and take every precaution to ensure that the rules and regulations are 
the result of meaningful dialogue and rational deliberation. (p. 400) 

 
 Another legal scholar has examined the consequences of zero tolerance disciplining of 

student symbolic expression as a wasteful use of tax payer money: 

Educators must avoid causing the disruptions they fear by overreacting to student 
expression. At the very least, educators who over punish are disrupting the disciplined 
children’s educations. Some students my act in true ignorance or innocence, yet still be 
punished under zero tolerance policies. When policies focus broadly on listener’s 
reactions without providing a basis for limiting application to disruptive expression, they 
are likely to cover a substantial amount of protected speech. (p. 125) 
 
According to Pyle (2002), a school administrator is in a good position to determine when 

speech has caused a material and substantial disruption, but in a poor position to balance the 

student’s freedom to advocate unpopular and controversial views against society’s countervailing 

interests in teaching students the boundaries of socially appropriate behavior. 
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Recommendations for Further Study 

As a result of this study, the following studies should be pursued in the future: 

In light of the issue of whether student speech includes the manner in which students 

wear clothing or whether student expression is limited to messages contained on clothing, further 

study may assist school administrators in dealing with objectionable clothing fads. 

In addition, further study should take place in the area of sexual orientation speech cases. 

An evaluation of the issues pertaining to transgender cases will shed light on how school 

administrators should accommodate students who desire to adopt the characteristics of the 

opposite sex. 

A further area for future study should examine issues of school safety as it balances 

between First Amendment free speech rights. Further studies should be conducted on 

effectiveness of “zero tolerance” policies weighed against students’ expression of viewpoints 

related to violence in the elementary school setting. 

Finally, an issue that has recently begun to surface in public schools deals with disruptive 

postings on social networking sites. The issue of whether school officials can regulate messages 

that are read and disseminated at school should be examined in light of the courts’ precedent on 

cyber speech cases. 
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