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ABSTRACT 
 

Educational institutions are required either by law or by necessity to maintain records on 

students. Prior to the passage of the “Buckley Amendment,” more commonly known as the 

Family Educational Rights and Privacy Act (FERPA), K-12 and postsecondary school officials 

maintained, used, and shared records according to their own discretion. Although amended 

several times since the United States Congress passed FERPA in 1974, FERPA retains the Act’s 

two initial overarching purposes: (1) permitting and/or increasing the access by students and 

parents to their educational records, and (2) protecting their rights to privacy by restricting or 

limiting the disclosure of their educational records without their consent. As litigation expands in 

the school environment, school administrators should be aware of the legal and ethical 

implications involved in the collection, maintenance, and dissemination of student records. As 

FERPA is the primary federal law governing the management of student records, and extensive 

case law demonstrates that FERPA allows for a number of opportunities for litigation, school 

officials must be acutely aware of not only the provisions of FERPA, but also, how FERPA 

interacts with other law. 

FERPA has been the subject of much criticism as practitioners, jurists, and scholars have 

lamented over the Act’s ambiguity and sparse legislative history. This qualitative study was 

rooted in the review of the case law; the idea being that familiarity with the judicial decisions 

interpreting the scope and application of FERPA would contribute to an increased understanding 

of FERPA. Through an increased understanding of FERPA, educators can reduce the potential 
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for litigation and the time-consuming labor that often arises out of the management of student 

records. 
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CHAPTER I 
 

INTRODUCTION TO THE STUDY 

Privacy issues are clearly not uncomplicated and are addressed in several federal and 

state statues. The federal and state privacy law provisions are sometimes complimentary and 

sometimes in tension. McChrystal (2001) noted that privacy is a contentious legal topic in large 

part because it defines the boundaries between the individual and the community and pits the 

right to know against the right to be left alone. “As a practical manner, virtually none of us want 

as much privacy for others as we do for ourselves. When we hire people to take care of our 

children, few of us are very interested in the caregiver’s privacy. When we board an airplane, we 

do not want the pilots to have extensive privacy rights” (Cate, 2000, p. 882). Rosenzweig (2002) 

observed that historically, most people correlated privacy protections with decisional privacy, 

such as the right to have an abortion or practice sexual preference. However, more recently, 

society has become concerned about informational privacy, meaning the legal rights of 

individuals in relation to information about them that is circulating throughout society. Nappen 

(2005) commented that privacy and education issues interact daily. Parents must provide 

personal data even before their children may attend most public schools. Sometimes, schools 

extract private information before students may participate in school-sponsored programs. 

Educational institutions are required either by law or by necessity to maintain records on 

students. Essex (2004) stated that confidentiality of student educational records is a serious issue. 

Nappen (2005) observed that a school record is like a short chronicle of a student’s academic 

life. School records contain information such as test scores, IQ, subjects studied, grades, teacher 
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evaluations, psychological and psychiatric reports, and disciplinary information. Some schools 

even record information about religious and political beliefs in students’ records--only a few 

states have laws against keeping a record of students’ political activity. Walker and Steinberg 

(1997) noted that despite the numerous federal and state statutes designed to protect the 

confidentiality of records containing personal information, the confidentiality of educational 

records may not be safe, resulting in potential embarrassment to parents and children and 

liability to school districts responsible for safeguarding those records. 

Prior to the passage of the “Buckley Amendment,” more commonly known as the Family 

Educational Rights and Privacy Act (FERPA), K-12 and postsecondary school officials 

maintained, used, and shared student records much to their own discretion. School officials, to a 

large measure, relied on earlier administrative determinations, relevant court cases (some of 

which addressed privacy issues in other arenas), and statutes stipulating public access to 

government records. Wasson (2003) asserted that FERPA is the principal law on student privacy. 

Nash (2002, citing Horner, 2000) noted that FERPA is often referred to as the preeminent federal 

law relating to student records. 

The United States Congress passed FERPA in 1974 with two overarching purposes: (1) 

permitting and/or increasing the access by students and parents to their educational records, and 

(2) to protect their rights to privacy by restricting or limiting the disclosure of their educational 

records without their consent (Mawdsley, 1996). Until 1974 it was common for schools to deny 

parental access to educational records. Granting access was time-consuming, costly, and often 

seen as negative because it increased a school’s accountability by opening up the educational 

process to public scrutiny (Thomas & Russo, 1995). Sidbury (2003), referencing a statement 

from Senator James Buckley (FERPA’s primary sponsor), noted that FERPA was promulgated 
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to control the careless release of educational information because of the growing evidence of 

abuse of student records across the nation. 

FERPA provided many provisions concerned with the protection and sharing of 

educational records for K-12 and postsecondary school officials. FERPA provisions are applied 

broadly to educational matters, impacting the relations between educational institutions and law 

enforcement agencies and the courts. FERPA is applicable to all public educational institutions 

receiving federal money. FERPA authorizes the Secretary of the United States Department of 

Education to withhold all federal education dollars to institutions that violate FERPA provisions. 

Although the 1974 passage of the Family Educational Rights and Privacy Act provided a 

statutory reference and brought significant clarity to the proper management of student records, 

there has been and continues to be some measure of uncertainty and conflict involved with the 

handling of student records. FERPA has spawned significant debate in academic, political, and 

judicial circles since its inception (Sidbury, 2003). O’Donnell (2003) observed that although 

there are dozens of federal laws that regulate institutions of higher education, practitioners of 

higher education law would likely agree that FERPA is unique among this panoply of laws as 

college and university attorneys spend an inordinate amount of time deciphering the fine points 

of a few laws of many, and FERPA is one of the few. 

As the era of increased litigation in public schools matures, school officials should be 

aware of the legal and ethical implications involved in the collection, maintenance, and 

dissemination of student record data. Extensive case law demonstrates that FERPA allows for a 

number of opportunities for litigation, and educational institutions must be acutely aware of not 

only the FERPA provisions, but, also, how FERPA interacts with state open records acts, 

freedom of information laws, the PATRIOT Act, Campus Security Act, Individuals with 
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Disabilities Education Act (IDEA), and federal constitutional right of privacy issues. As Toglia 

(2007) contends, FERPA has significant implications for teachers and administrators. O’Donnell 

(2003) postulated that privacy is something that our society continues to value. Law is an 

expression of our values. As long as society continues to value privacy, FERPA will continue to 

be a vibrant presence in the higher education legal community. 

 

Statement of the Problem 

School officials would do well to view student records in a larger context of public 

records and privacy (Mawdsley, 1996). School administrators and other personnel make a 

number of records management decisions daily and as this demand grows, so will the 

possibilities of FERPA violations. Gleaning from the literature and the significant body of case 

law, it is rather evident that Congress did not develop a clear and comprehensive system of 

enforcing FERPA nor did Congress provide unambiguous language. Baker (1997) commented 

that FERPA had been drafted without the benefit of committee hearings, and even FERPA’s 

supporters admitted that the bill was written in haste. Salzwedel and Ericson (2003) stated that 

even the most cursory review reveals that the law was enacted hastily, poorly written, and, from 

its adoption, has begged review. Daggett (1997) noted that although Buckley’s level of 

regulation is comprehensive, it has largely been a congressional afterthought. 

Some of the more frequently and intensely debated murky areas of FERPA include the 

following: (1) what is considered to be an education record under FERPA; (2) what 

circumstances warrant a formal hearing that is afforded under FERPA to students and/or parents 

who wish to challenge the content of educational records, and what are the parameters of that 

hearing; (3) what are the acceptable procedures involved with the release of directory 
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information under FERPA; and (4) while FERPA requires educational institutions to inform 

student and parents of their rights under the statute, how and when is this to be done. Perhaps, a 

ripe area for FERPA litigation centers on the interests of safety clashing with the interests of 

privacy. Social issues such as the aftermath from September 11 and the Virginia Tech shootings 

place safety and privacy in opposing corners and, thus, create a rather chaotic and contentious 

environment in the world of school-record management.  

A review of the literature points to more problem areas associated with FERPA. 

Salzwedel and Ericson (2003) suggest that FERPA is the shield behind which higher education 

hides the academic corruption in college athletics. One of the most egregious defects of the 

Buckley Amendment is its propensity to allow colleges and universities the wherewithal to 

manipulate the law, thereby protecting the institution while giving the appearance of protecting 

student privacy (Salzwedel & Ericson, 2003). Sidbury (2000) stated that perhaps one of the most 

significant concerns of FERPA is its constitutionality under the First Amendment. Remington 

(2002), speaking to the intersection of FERPA and state open records laws, observed that the 

dilemma that FERPA has caused for school districts is clear: records of investigations must be 

disclosed, but the release of any information that could be traced to a particular student opens the 

school district to loss of federal funding. 

Huefner and Daggett (2001), speak of the exceptions to FERPA’s parental consent 

requirement before educational records are to be released to third parties--although some 

exceptions have been straightforward others have been ambiguous and have generated confusion. 

Mayes and Zirkel (2000) observed that as school officials attempt to apply the IDEA 

requirements of disclosing a special education student’s records to law enforcement officials, 

questions arise as to whether there really is a conflict between IDEA and FERPA and what 
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weight, if any, should the IDEA regulations be accorded. Gelfman and Schwab (1991) stated that 

the Buckley Amendment, while intended to protect the privacy of the individual student and his 

or her family, may, to some extent, have the opposite effect when applied to health and medical 

records in schools, particularly, given the nature of today’s school health services. Sidbury 

(2000) commented that the current operation of FERPA yields inconsistent results between 

public and private schools, and the larger problem lies in FERPA’s application to private 

institutions. One of the FERPA problems most likely to arise in schools below the collegiate 

level is the correct application of the Act to parents who have been separated or divorced 

(Johnson, 1993) 

Advances in technology have brought and will continue to spur a whole new set of 

concerns with regard to FERPA provisions and requirements. 

Few would disagree that privacy, or the ability to control the release of personal data, is a 
core value in our society. Few would disagree that the goal of FERPA is to protect this 
value. What remains an open question is the extent to which principles underlying 
FERPA will be faithfully adhered to in the context of online student records systems. 
(O’Donnell, 2003, p. 696) 
 

Wasson (2003) noted that FERPA was created when the model for academic recordkeeping was 

very much a paper model. Thus, the statute is no longer adequate to guide schools through the 

complicated educational privacy issues of the new century. Wasson (2003) also commented that 

because FERPA leaves much to the individual schools’ discretion, system administrators and 

registrars often may not consult the statute or may be confused as to what is appropriate under 

FERPA in regard to computer logging. Schools that attempt to delineate a technology policy 

under FERPA are faced with many questions, including whether the value of access is more 

important than the risk of privacy violation (Wasson, 2003). 
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“Senator Buckley’s law has undoubtedly spurred schools and colleges to maintain more 

accurate records. Whether it has kept private those educational records that a student is more 

likely to want to keep private is far more dubious” (Long, 1998, p. 12). FERPA has been a much 

criticized and litigated statute, and most often is either directly or, at least, tangentially involved 

with many of society’s most pressing issues, dating back to its inception (i.e., AIDS, child abuse, 

duty to warn or notify in cases of suicidal or homicidal students, student pregnancy, collegiate 

athletic corruption, crime on college campuses, and the threats of terrorism). 

 

Significance of the Problem 

Considering the far-reaching impact of FERPA and the ambiguity associated with the 

statute and the possibility of costly litigation, school officials would do well to become 

intimately familiar with the Act’s provisions and requirements as well as the statute’s interplay 

with other statutes. Baker (2001) asserted that few other laws have affected the daily 

administration of schools and colleges as much as FERPA. The function of recordkeeping is a 

daily requirement for educational institutions and one that has been essential to school operations 

for many years. The emergence of graded schools involving levels, promotions, and standards, 

along with the passage of compulsory laws, signified the need for school records (Traxler, 1957). 

Likewise, there is a long history of questions and argument centered on privacy and school 

records. Vanderpool (1971) observed that the battleground between the forces of the right to 

privacy and forces of the right of people to know has become that vague area that may or may 

not be included in the open information laws--school records. The question all educators must 

eventually answer is how our schools can provide their best for the education of young people 
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and at the same time safeguard their private rights as individual students and American citizens 

(George, 1972).  

Perhaps, the stakes associated with privacy and school records have never been higher 

than they are in the present day. Walker and Steinberg (1997) commented that as school districts 

collect more and more medical, family, financial and similar, sensitive information, the problems 

of protecting such information will assume paramount importance. As recent as the summer of 

2007, FERPA was a focus of debate in the United States Congress. Hermes (2007), quoting Rep. 

Tim Murphy, a Republican from Pennsylvania as Murphy argued for change with the goal of 

preventing acts of student violence, said, “FERPA is very vague, and it leaves schools open to 

liability on both sides of disclosure and nondisclosure” (p. 105). History and present-day 

challenges informs us that school administrators and teachers must be knowledgeable of FERPA 

as it is the primary federal statute that broadly governs the management of student records and 

plays an important role in student privacy. 

 

Statement of Purpose 

The purpose of this research was to provide a comprehensive description of the full range 

of legalities involved with FERPA as observed in K-12 schools and universities. Educators who 

manage student records can reduce the potential for litigation by understanding the requirements 

of FERPA, by understanding the interplay that exists with FERPA and other statutes, and by 

becoming familiar with judicial decisions interpreting the scope and application of FERPA. 

Moreover, a thorough understanding of FERPA aids educators in being responsible caretakers 

and defenders of students’ interests; especially, the sometimes conflicting interests of privacy 

and safety. The description provided will aid the practitioner making daily decisions about 
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student privacy and the school officials responsible for the development of records management 

policies and procedures. 

 

Research Questions 

The following research questions were used to help analyze and collect data: 

1. What issues involving FERPA have been clearly defined by the federal and state 

courts? 

2. What are the outcomes associated with FERPA litigation? 

3. What are the trends that can be discerned from the case law regarding the scope and 

application of FERPA? 

4. What are some of the rationale employed by the courts in FERPA litigation? 

5. What principles for school administrators regarding the management of student records 

may be derived from the FERPA case law? 

 

Assumptions 

1. All of the cases necessary to study the topic were found in West’s National Reporter 

System under “Records” Key Number 30--access to records or files in general; Key Number 31--

regulations limiting access; offenses, and under “Colleges and Universities” Key Number 9.40--

records, transcripts, and recommendations. 

2. A particular court opinion is only binding within its court’s jurisdictions, though it may 

provide persuasive authority in cases outside its jurisdiction. 

3. Case brief analysis provided relevant and useful information.  

4. Case brief analysis produced useful guidelines and principles for school administrators. 
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Limitations 

There are limitations that were relevant to this dissertation research. The research for the 

study was limited to the following: 

1. The information in respect to case law and federal and state statutes were derived from 

resources gathered from the West American Digest System as gathered from the Mervyn H. 

Sterne Library at the University of Alabama-Birmingham. 

2. Freedom of information and privacy statutes that impact the application of FERPA 

may vary from state to state. 

3. The identification and description of judiciary trends is partly a subjective process. 

4. Case law is constantly evolving; therefore, the principles and procedures that are 

logically and soundly supported by existing case law are subject to change. 

5. The author of this study was a student in the Educational Leadership program at The 

University of Alabama. The scope of the study was limited due to the fact that this study was 

comprised of educational case law, federal and state statutes, federal and state constitutional 

provisions, and the student did not have a thorough background in such areas. 

6. The cases briefed for this study were limited to West’s National Reporter System; 

however, there are other cases involving FERPA-related issues. The researcher noted 

approximately 100 other cases that were not included in the West’s National Reporter System. 

 

Definition of Terms 

Cause of action: Facts which, if proved, would entitle a party to relief in a lawsuit on 

some legal theory. In the federal courts and many states, this terminology has been replaced for 

many purposes by claim for relief (Clapp, 2000). 
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Civil Action: An action to protect a private right or to compel a civil remedy in a dispute 

between private parties, as distinguished from a criminal prosecution (Gifis, 2008). 

Claim: In pleading, the facts giving rise to a right enforceable in the courts, which must 

show the existence of a right, an injury and damages. One who makes a claim is the claimant 

(Gifis, 2008). 

Complaint: The initial pleading in a civil case, in which the plaintiff states the facts that 

he/she contends entitle her/him to relief and states what relief she/he seeks (Clapp, 2000). 

Due process: A phrase from the Fifth Amendment of the United States Constitution (“nor 

shall any person be deprived of life, liberty, or property without due process of law”) and made 

applicable to the states by the Fourteenth Amendment (“nor shall any state deprive any person of 

life, liberty, or property, without due process of law”). The phrase has reference, generally, to the 

reasonable, fair, and equitable application and administration of the law. “Procedural due 

process” refers generally to those constitutionality guaranteed rights to fair notice, fair hearing, 

and other fair procedures in any legal proceedings that might jeopardize one’s life, liberty, or 

property. “Substantive due process” refers to the requirement that government action must be 

reasonable in its content and application and within the scope of its authority (Sperry et al., 

1998). 

Enjoin: To issue an injunction against; to forbid by court order (Clapp, 2000)  

Finding: To make a determination of any kind in the course of a case (Clapp, 2000). 

First Amendment: The first of 10 amendments added to the Federal Constitution in 1791 

by the Bill of Rights, it guarantees freedoms of speech, assembly, press, petition, and the free 

exercise of religion. As written, it applies to the federal government but has been applied to 

states by the Fourteenth Amendment (Gifis, 2008). 
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In camera: In private; not in open court. Usually referring to something that takes place 

in chambers or in a courtroom from which spectators have been excluded (Clapp, 2000).  

Injunction: A court order directing a person to do or refrain from doing some act. 

Mandatory injunction is an injunction requiring a person to do some affirmative act. Permanent 

injunction is an injunction granted as part of the judgment at the end of the case, directing a party 

forever to refrain from certain conduct. Preliminary injunction is an injunction granted shortly 

after the beginning of a case, to maintain the status quo while the case proceeds. A preliminary 

injunction will be issued only after a hearing (Clapp, 2000). 

Legislative history: The process that a bill went through to become a law; often looked to 

by the courts as an aid in construction of the statute that finally emerged. For example, if at some 

point a particular provision was removed from a bill, that may indicate the legislature’s desire to 

limit the scope of the statute. Of course, it could also indicate the legislature’s belief that other 

parts of the statute already cover that provision, so drawing conclusions from legislative history 

requires caution (Clapp, 2000). 

Ministerial: Done in accordance with specific instructions or requirements; carrying out a 

delegated task; nondiscretionary (Clapp, 2000). 

Redact: To cover up or white out portions of a document; for example, to delete non-

discoverable information from a document being produced in discovery (Gifis, 2008). 

Regulations: A directive adopted by an administrative agency, either for its own internal 

procedures or to govern public behavior in matters over which it has authority, and having the 

force of law (Clapp, 2000). 

Relief: The remedy or totality of remedies sought or awarded in a proceeding (Clapp, 

2000). 
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Remand: To send back, as for further deliberation; to send back to the tribunal (or body) 

from which the matter was appealed or moved. When a judgment is reversed, the appellate court 

usually remands the matter for a new trial to be carried out consistent with the principles 

announced by the appellate court in its opinion ordering the remand (Gifis, 2008). 

Remedy: Redress sought from or awarded by a court; any type of judgment that can be 

issued by a court in a civil action (Clapp, 2000). 

Shepardizing: Cite checking; the use of an electronic or printed citatory to check the 

history or current status of a case or piece of legislation. One may also look up parallel citations 

by this method. Shepard’s Citations is such a well known citatory that is has led to the term 

“shepardizing” to commonly describe the process of tracing the history of decisions which 

follow, distinguish, or overrule the case or legislation being checked (Gifis, 2008). 

 Summary judgment: Pre-verdict judgment of the court in response to a motion by plaintiff 

or defendant, rendered when the court perceives that only questions of law are in dispute, or that 

the court’s decision must be the same regardless of which party’s version of the facts is accepted. 

It is a device designed to effect a prompt disposition of controversies on their merits without 

resort to a lengthy trial (Gifis, 2008). 

Supremacy clause: Popularized title for Article VI, Section 2 of the United States 

Constitution, which is the main foundation of the federal government’s power over the states, 

providing that the acts of the federal government are operative as supreme law throughout the 

union (Gifis, 2008). 

Under seal: Sealed to prevent public disclosure (Clapp, 2000). 
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Organization of Chapters 

The first chapter of the research project was an introduction to the study. A statement of 

the problem, the significance of the problem, the purpose of the study, the research questions, the 

definitions of operational terms, and the limitations faced in the research were included in the 

chapter. The second chapter contains a review of the literature, which will include a historical 

overview of the Family Educational Rights and Privacy Act (FERPA), the provisions of FERPA, 

the interaction associated with other statutes, as well as the limitations and problems of FERPA. 

The third chapter will reveal the methodology of how the research was generated. The fourth 

chapter will provide briefs of cases involving FERPA and analysis of that case law. Chapter V 

will contain the summary, conclusions, recommendations for further study, and suggestions for 

practitioners. 



 

15 
 

 

CHAPTER II 

REVIEW OF LITERATURE 

The review of the literature will be provided in four parts. Part one will concern a 

historical overview of the Family Educational Rights and Privacy Act (FERPA). Part two will 

address the provisions and guidelines provided by FERPA. Part three of the literature review will 

consider the interplay of FERPA and other statutes. Also, this part will examine the role of 

FERPA in the context of some major social issues and events. Part four will reveal the problems 

and limitations of FERPA as found in the literature. 

 

Historical Overview 

Legislative History 

According to Mawdsley and Russo (2002), 

the notion that certain aspects of a person’s life should be free from public scrutiny, or at 
least be subject to only limited scrutiny underlies the concept of privacy. An interest in 
privacy becomes even more vital when scrutiny of a person’s life results in records 
compiled and retained by public entities, such as school districts. When records are kept 
by school districts, the immediate question is who will have access to those records. (p. 1) 
 

Balancing a person’s expectation of privacy with a public’s interest in access to and/or disclosure 

of information regarding that person is not easy. In school districts, records kept regarding the 

actions of school boards, as well as personnel information about school district employees may 

be readily accessible through state public records act. However, public interest in information 

about school boards and school personnel does not extend to students in the schools. While board 
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members and employees have voluntarily undertaken their service to the public, the same cannot 

be said for students. Concern about the privacy interest of public school students led, in part, in 

1974 to Congress’s enactment of the Family Educational Rights and Privacy Act (Mawdsley & 

Russo, 2002).  

Perhaps, it is instructive to first consider the state of school-records management prior to 

FERPA’s enactment. Such a consideration will allow for a better understanding of conditions 

from which FERPA was borne, and, subsequently, an increased understanding of FERPA’s 

genesis will contribute to a better understanding of the Act’s original intent. Yell (1996) 

referenced a report (Divoky, 1973) that was issued by concerned educators and lawyers that 

stated four primary concerns regarding students’ records: (a) Parents and students often had little 

or no knowledge about the information contained in student records or how the information was 

used; (b) many schools did not have policies protecting access to student record from non-school 

personnel; (c) because of the secrecy regarding student records, parents were unable to determine 

if they were accurate; and (d) there were no formal means to challenge erroneous information 

even when parents were granted access. The report concluded that the abuse of student records 

constituted a very serious threat to privacy. Baker (1987) observed that prior to the passage of 

FERPA, schools had, and often exercised, the authority to deny parents access to their child’s 

school records, while allowing many third parties such as governmental agents and prospective 

employers, uncritical access to records. Baker (1987) commented further that prior to the 

enactment of FERPA, access to student school records was controlled to a large extent by 

common law principles, laws and regulations, local school board regulations and some 

embryonic case law. The common law created a strong presumption in favor of access to pubic 

records by persons having a sufficient interest in the subject matter, access which could be 
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curtailed if the agency retaining the files could establish that the inspection would be 

administratively too onerous. The scanty case law on the issue also diverged concerning parent 

and student access to and control over school records.  

Baker (1987), referring to studies by The Russell Sage Foundation, observed that 

practices in the school districts, even in jurisdictions with privacy protection mechanisms, often 

were not in accord with rulings by their state courts of legislative mandates. One study showed 

that, in only 20 of 54 school districts were parents given access to complete school records of 

their children, while of the same 54 districts, 29 gave complete access to CIA and FBI officials, 

23 to juvenile authorities, and 21 to health department officials. The discrimination against 

parental inspection and in favor of third-party access stood out clearly. Baker (1987) noted that 

such studies pushed the subject of maintenance and dissemination of student data into the 

forefront of the privacy revolution. In terms of privacy regulation, it should be noted that the 

genesis for FERPA was atypical (i.e., it was a mandate for non-interference by the state, as 

opposed to a claim for state interference in the form of legal protection against other individuals; 

O’Donnell, 2003) 

O’Donnell (2003) commented that the issue that motivated Senator Buckley to offer the 

amendment that became FERPA was the widespread practice at the time of issuing surveys to 

elementary and secondary students, often without the knowledge or permission of the parents. 

The Congressional Record of the Senate adoption of FERPA contains copies of a number of 

these surveys, some of which were conducted with federal funds. Questions included, “Do your 

parents say they don’t love you or warn that they will stop loving you?” (asking children to rate 

their father and mother, on a scale from never to frequently) and “Would you like to run away 

from Home?” As if the use and maintenance of the surveys was not problematic enough, the 
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harm was compounded by the fact that the school system did not allow parents access to these 

files (O’Donnell, 2003). Also, Senator Buckley, while arguing for passage of the 1974 bill, cited 

two comprehensive studies critical of school records abuse: (1) William Rioux and Stuart A. 

Sandow (1970), Children, Parents and School Records, and (2) The Russell Sage Foundation 

(1970), Guidelines for the Collection, Maintenance, & Dissemination of Pupil Records (Baker, 

2001). Both studies cited in the Senate Record advocates passage of broad privacy laws to 

protect academic and non-academic records in files (Baker, 2001). 

FERPA began in 1974 as a floor amendment to the Elementary and Secondary Education 

Act (Warf, 2003). Senator James Buckley of New York, the principal sponsor of FERPA, stated 

that the statute was intended to address the growing evidence of abuse of student records across 

the nation (Johnson, 1993; Rada, 1998; Sidbury, 2000; Warf, 2003). O’Donnell (2003) 

referenced a speech made by Senator Buckley to the Legislative Conference of the National 

Congress of Parents and Teachers. Senator Buckley gave the following explanation of the 

genesis of FERPA: 

More fundamentally, my initiation of this legislation rests on my belief that the protection 
of individual privacy is essential to the continued existence of a free society. There has 
been clear evidence of frequent, even systematic violations of the privacy of students and 
parents by the schools through the unauthorized collection of sensitive personal 
information and the unauthorized, inappropriate release of personal data to various 
individuals and organizations. In addition, the growth of the use of computer data banks 
on students and individuals in general has threatened to tear away most of the few 
remaining veils guarding personal privacy, and to place enormous, dangerous power in 
the hands of the government, as well as private organizations. It was, therefore, most 
appropriate that Congress saw fit to enact the Family Educational Rights and Privacy Act, 
as well as the landmark Federal Privacy Act of 1974, which establishes similar rights and 
protections of privacy to individuals on whom the federal government keeps files. (p. 
670) 

 
This speech and other remarks made by Senator Buckley have been important to the courts in the 

adjudication of FERPA matters as a full legislative history of the statute does not exist (Johnson, 
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1993; Warf, 2003). Johnson (1993) noted that there is scant legislative history to explain 

FERPA’s purpose or guide judicial interpretation of its meaning. Warf (2003) commented that 

because FERPA was an amendment made on the floor of the Senate without the usual committee 

discussion and debate, there is little legislative history to reflect its purpose. Rada (2003) made 

the same observation: because the Buckley amendment was introduced as a floor amendment to 

pending legislation, there was very little deliberation on the matter before the Act’s passage. 

Baker (1987), speaking to the same observation, stated that FERPA had a somewhat unusual 

legislative history in that it never received consideration by a legislative committee, and added 

that FERPA was adopted by a voice vote as an amendment to an omnibus education bill, and was 

overshadowed in debates by provisions regarding school busing and appropriation of funds. 

FERPA, Congress as a whole, and Senator Buckley specifically have received 

considerable criticism due to the manner in which the statute was enacted. Johnson (1993) stated 

that Congress offered no opportunity to those affected by the Act to be heard on the merits of 

FERPA prior to its enactment. FERPA was not subjected to the usual process of legislative 

committee study and review, and there were no public hearings to receive testimony from 

interested institutions and individuals. Johnson continued that FERPA contains no statement of 

purpose and provides no rationale for the records management procedures it imposes (1993). 

Blanchard (2007) noted that because scant legislative history exists regarding FERPA’s intents, 

courts have been divided whether it is designed to prevent violations by institutions or to protect 

individual rights. Rada (1998) asserted that the hurried setting in which the Act was promulgated 

helps to explain why so many problems have arisen in regard to its provisions. Long (1998) 

observed that Senator Buckley served a single undistinguished term before being retired by the 

voters. In one of the ironies of history, however, he authorized a small bill, the “Buckley 
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Amendment” that has ensured him lasting fame in the world of education. In another of history’s 

ironies, this conservative Republican, with a single gesture, created a significant government 

industry with all the customary private-sector lobbyists, consultants and commentators. A point 

seldom noted is that it was not the intention of Senator Buckley to include college and university 

student records among those regulated. The inclusion of higher education in the Buckley 

Amendment was the result of a drafting error (O’Donnell, 2003). Apparently, this point is not 

universally accepted, because, according to Salzwedel and Ericson (2003), there was never any 

doubt that colleges and universities were subject to FERPA. 

As noted, there is some documentation in the Congressional Record (May 14, 1974) that 

informs the courts as to some of the thoughts motivating Senator Buckley and other sponsors of 

the bill as well as some parallel concerns shared by members of Congress. During his Senate 

address, Senator Buckley cited with approval a decision by a federal district court to enjoin a 

secondary school from implementing a drug abuse intervention program designed to identify 

potential drug abusers (Baker, 2001). “The court concluded as a matter of law,” pointed out the 

Senator, “that the anti-drug abuse program violated the right of each student and his parents to 

privacy inherent in the penumbra of the Bill of Rights of the U.S. Constitution” (Baker, 2001, p. 

285). Comments by Congressman Jack Kemp and Senator Buckley, sponsors of the original bill, 

indicated that they were primarily concerned about school officials who systematically gathered 

intimate details about students and retained such records in perpetuity (Schatken, 1977). During 

Congressional discussion of the proposed student privacy law, some expressed concerns about 

the veracity of student record information maintained by school officials (Baker, 1997). For 

instance, Senator Buckley recounted an anecdote in which a principal had allegedly prohibited a 
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junior high school student from attending graduation ceremonies on the ground that she was a 

bad citizen. 

When parents and students are not allowed to inspect school records and make 
corrections, numerous erroneous and harmful materials can creep into the records,” 
reasoned the New York Senator. “Such inaccurate materials can have devastatingly 
negative effects on the academic future and job prospects of an innocent, unaware 
student. (Baker, 1997, p. 725) 
 

In explaining the protection FERPA would provide, Buckley described its reach as expansive, 

encompassing “all information . . . that an institution keeps on a student” During the floor debate, 

Senator Pell confirmed this broad interpretation when he agreed with another Senator’s 

characterization that education records should cover anything that affects the life of a student. 

After Senator Buckley introduced the original FERPA, several senators moved to strip the bill of 

its disclosure prohibitions; the opponents pointed out that the proposal precluded, among other 

things, a criminal probation officer from obtaining student education information from a teacher 

without a subpoena (Baker, 2001). Despite the bill’s strict restrictions on outside access to 

student records, the Senate sustained the non-disclosure provisions of Senator Buckle’s proposal, 

voting 49 to 35 against the motion to amend FERPA (Baker, 2001). Therefore, the legislative 

history, albeit limited, demonstrates that Congress intended for FERPA to provide broad 

confidentiality protections not only for records to one’s academic appraisal, but for those files 

associated with any event related to school, including disciplinary files (Rosenzweig, 2002).  

In the early 1970s, parents of children in the District of Columbia sued members of 

Congress over the release of a 450-page report, which included 45 pages of supporting data 

dealing with the disciplinary problems of specifically named students in the District of Columbia 

school system. The report has been submitted to the Speaker of the House, referred to the 

Committee of the Whole House on the State of the Union, and printed and distributed by the 
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Government Printing Office. While the Congressmen-Committee Members were found to be 

immune from suit under the Speech or Debate Clause, the Public Printer and the Superintendent 

of Documents were found not to be immune, and the case was remanded for further proceedings 

(O’Donnell, 2003). 

It has been observed that there are other events that helped set the stage for the enactment 

of FERPA. During the same year it enacted FERPA, Congress amended the Administrative 

Procedures Act to protect the privacy interests of individuals whose educational, financial, 

medical, criminal, or employment records were on file with a federal agency. Some parallelism 

in the two statutes is evident. Whereas FERPA prohibited school officials from releasing 

personally identifiable information on students, the Privacy Act of 1974 generally prohibited 

federal agents from disclosing personal information in its files and required that agencies correct 

inaccurate personal information (Baker, 1997). Following the Watergate scandal, Congress first 

addressed the government’s use of information about individuals when it passed the Privacy Act 

of 1974. Although the Privacy Act only applied to federal agencies, Congress implemented 

privacy protections within the education arena later the same year (Rosenzweig, 2002). In 

reference to FERPA, Aiello and Humes (1987) stated that this federal legislation, part of the 

sweeping due process reforms of the 1970s, brought attention to the problem of maintaining and 

gaining access to records. As observed by Baker (2001), FERPA was enacted during an era 

remarkable for its public sensitivity to privacy rights. Comments by Senators Kemp and Buckley 

indicated that fears about the long-term stigma of adverse information, rather than incorrect 

determination of guilt in misconduct cases, provided the momentum behind the education 

privacy rights movement in the early 1970s (Baker, 1997). Mayes and Zirkel (2000) stated that 
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FERPA was enacted, in part, to combat indiscriminate releases of student records, such as 

releases to potential employers and credit card issuers. 

Most of the debate over Buckley’s original amendment focused on subsection (b), a 

provision designed to prohibit student surveys without parental permission and restrict invasive 

new teaching methods, among other things. Subsection (b) was eventually deleted. Subsection 

(a) (2), the lone provision dealing with hearing procedures, was practically ignored during 

debate. At no point did the members of the Senate argue over the likely impact of subsection (a) 

(2) upon private schools, for instance, or the need for a formal hearing in college academic 

dismissal cases. FERPA’s sponsors eventually offered an official clarification of the bill’s 

hearing provision, but the explanation came only after school officials questioned the scope of 

the law and Congressional leaders agreed to consider amending it (Baker, 1997).  

Immediately following FERPA’s enactment, educators responsible for the management 

of student records raised questions about its intent. They pointed out that FERPA’s language was 

often confusing, sometimes conflicting, and completely lacking in provisions necessary to permit 

colleges and universities to restrict access to student recommendations obtained on the promise 

of confidentiality (Johnson, 1993). The quantity and accuracy of these criticisms quickly 

convinced Congress that FERPA’s language was seriously flawed and required immediate 

amendment to clarify its meaning and to add language essential to the Act to achieve what the 

sponsors intended (Johnson, 1993). Although FERPA was never the subject of a house 

committee investigation, floor debate or legislative hearings, various interest groups expressed a 

strong negative reaction and communicated their protests to members of the House Committee 

on Education and Labor, and the Senate Committee on Public Welfare, throughout October and 

November of 1974 (Baker, 1987). Congress took the unusual step of amending the original 
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version so that Buckley and Senator Claiborne Pell could provide a narrative and clarification of 

the meaning and intent of the various provisions of FERPA (Rosenzweig, 2002). On December, 

31, 1974, in an effort to address the numerous ambiguities and concerns raised by the education 

community, Senators Buckley and Pell sponsored major FERPA amendments. Although 

Congress enacted the amendments on December 31, 1974, Congress made them retroactive to 

November 19, 1974. In what later proved to be an invaluable piece of commentary submitted by 

Senators Buckley and Pell, the Joint Statement in Explanation of the Buckley/Pell Amendment 

(“Joint Statement”), accompanied the amendments and shed considerable light on the intent of 

the FERPA amendments (Nash, 2002). The Joint Statement became the primary formal 

document delineating the intentions of the sponsors and has been important in interpreting the 

statute (Rosenzweig, 2002). The Joint Statement emphasized that parents need access to the 

information contained within student education records in order to protect their children’s 

interests. Also, Buckley encouraged state lawmakers to consider expanding student access rights 

and privacy protections beyond FERPA’s minimum protections (Baker, 2001). Buckley and 

other sponsors had decided to expand somewhat the number of exemptions in the law and permit 

school officials to share student education information with state education agencies, private 

testing services, and the federal auditors without parent and student authorization (Baker, 2001). 

Baker (2001) noted Buckley’s rationale as contained in the following passage from the Joint 

Statement: “It has become apparent in the last several months that these restrictions in the 

original bill are too narrow and, if strictly applied, would seriously interfere in the operation of 

educational institutions . . .” (p. 287). 

Senator Buckley explained to the Senate that the purposes of FERPA were (1) to assure 

parents and students of access to their educational records, and (2) to protect their rights of 
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privacy by limiting the transferability of their educational records without their consent 

(Johnson, 1993). Specifically, the Joint Statement provides clarification that Senator Buckley 

intended a broad definition of education records (Rosenzweig, 2002). Congress amended the 

education records definition, replacing the laundry list of specific record types with “those 

records, files, documents and other materials which: (1) contain information directly related to a 

student; and (2) are maintained by an educational agency or institution or by a person acting for 

such agency or institution” (Daggett & Huefner, 2001, p. 6). Therefore, the sponsors’ updated 

definition of education records was intended to be more generic and encompassing (Rosenzweig, 

2002). 

Also, noted by Baker (2001), as taken from the Congressional Record (December 13, 

1974), 

The new amendments permitted the transmittal of personal information to State and local 
officials or authorities as required by State statute. It was not intended, in establishing a 
minimum Federal standard for record confidentiality and access, to preempt the States’ 
authority in the field. Therefore, if a state law requires an educational official to transmit 
a specific piece of information about a student to State or local officials, or liberalizes a 
student’s access to his own education records farther that the Family Educational Rights 
and Privacy Act, such as in State law may be followed without securing a parent’s 
specific consent . . . . Other palliative additions included: (1) Students are barred from 
viewing letters of recommendation written prior to January 1, 1975. These letter written 
by faculty members and used by colleges in making their entrance selection were a focal 
point of intense lobbying; (2) Students may not view confidential financial records 
submitted by their parents; and (3) Students applying for admission, job placement, or an 
award, can waive their right to access of confidential statements of recommendations, but 
they cannot be required to waive access. (Baker, 1987, pp. 287-288) 

 
 
 
FERPA Amendments 

 Over the years, FERPA has been amended repeatedly in an ad hoc manner to address 

various congressional concerns (Salzwedel & Ericson, 2003). After FEPRA was amended in 

December, 1974, the law was amended again in 1979, 1986, 1990, 1992, 1994, 1998, and 2000 
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(Huefner & Daggett, 2001; Sidbury, 2000). Additionally, FERPA was amended through the 

passage of the No Child Left Behind (NCLB) Act of 2001 (Toglia, 2007) and through the 

passage of the USA PATRIOT Act of 2001 (Salzwedel & Ericson, 2003).  

In 1979, FERPA was amended to permit universities to disclose educational records, 

without parental consent, to educational administrators for purpose of audits and program 

evaluations (Sidbury, 2000). Congress again amended FERPA in 1986 to update its reference to 

the Internal Revenue Code (Sidbury, 2000). In the 1990s, FERPA was substantively amended 

three times, always as a small part of much larger legislation not concerned primarily with 

student records (Daggett, 1997).  

Though the Campus Security Act (CSA) of 1990 was not specifically enacted for the 

purpose of closing the loopholes contained in FERPA, FERPA was amended to allow for the 

reporting of information required by the CSA (Rada, 1998). In 1990, the drafters of the federal 

Student Right-to-Know & Campus Security Act specifically authorized college administrators to 

disclose the outcome of disciplinary proceedings to alleged victims of violent misconduct 

(Baker, 2001). The Campus Security Act permits institutions to inform the victims of violent 

crimes or nonforcible sex offenses of the result of any disciplinary proceedings (Sidbury, 2000). 

To comply with this provision of CSA, Congress amended FERPA to permit institutions to 

disclose the results of a disciplinary proceeding to the respective victim of a violent crime or 

nonforcible sex offense (Sidbury, 2000). For example, a college could inform a student who was 

raped by another student that the school had expelled her attacker (Daggett, 1997). The 1990 

Student Right-to-Know, Crime Awareness, and Campus Security Act also required higher 

education institutions to publish statistics on campus crime for applicants and current students 

(Daggett, 1997). The 1990 amendment came about because neither Congress nor the Health, 
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Education, & Welfare Department (HEW) specifically identified crime victims or potential crime 

victims as proper recipients of student record information in certain situations, for example, as 

when the Dean of Students imposed a temporary no-contact order in the wake of a harassment 

complaint, or when the dean permanently resolved the complaint and imposed sanctions (Baker, 

2001). The health and safety emergency exception in the original FERPA permitted school 

officials to disclose student record information to other persons without prior consent, but this 

exception was narrowly drafted and did not specifically mention crime victims (Baker, 2001). 

Also, the original HEW regulations permitted release under the emergency provision only where 

time is of essence (Baker, 2001). The interplay between the Campus Security Act and FERPA is 

discussed in more detail under Part III of the literature review. 

In 1992, Congress passed massive legislation reauthorizing the Higher Education Act of 

1965. A single section of this legislation changed FERPA’s language concerning law 

enforcement records (Daggett, 1997). When Congress amended FERPA’s law enforcement 

provisions in 1992 to address the issue of public access to adult student arrest records, 

amendment sponsors did more than simply modify statutory language that operated to protect 

college police records (Baker, 2001). Congress looked to rewrite the law enforcement records in 

its entirety in order to complement local record access laws, which varied from state to state 

(Baker, 2001). In addition to Congress amending FERPA to provide that campus law 

enforcement records are not education records (Sidbury, 2000), sponsors also sought to 

encourage greater police involvement in campus safety administration (Baker, 2001). In a step 

toward greater disclosure, Congress amended FERPA to exclude from the definition of 

“education record” those records maintained by a law enforcement unit of the educational 
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agency or institution that were created by the law enforcement unit for the purpose of law 

enforcement (Salzwedel & Ericson, 2003). 

The FERPA amendment (1992 amendment) that operated to extricate many college 

officials from First Amendment litigation did not apply to non-police records maintained by the 

institution (Baker, 2001). If the records are maintained by the educational agency or institution, 

or are created exclusively for a non-law enforcement purpose, such as disciplinary action or 

proceeding conducted by the educational agency or institution, then they lose their status as 

exempted records (Salzwedel & Ericson, 2003).  

In 1994, Congress passed another lengthy and comprehensive law, the Improving 

America’s Schools Act of 1994, which reauthorized the Elementary and Secondary Education 

Amendments for another 5 years (Daggett, 1997). Two sections of this Act amended FERPA in a 

number of respects, and were designed to provide greater parental access, while lightening 

FERPA’s enforcement burden on schools (Daggett, 1997). The 1994 amendments were intended 

to provide greater parental access to records and to shift the burden of enforcing compliance 

from the schools to the Department of Education (Sidbury, 2000).  

The 1994 amendments changed the requirements for schools to comply with subpoenas 

for educational records (Sidbury, 2000). Long (1998) commented, critically, that Congress felt 

that one way to improve America’s schools was to permit federal grand jury subpoenas and any 

other subpoenas issued for a law enforcement purpose to be served with an injunction that the 

educational institution turn over a student’s record and keep secret from that student the fact that 

the school complied with the subpoena. If there is good cause, the court or agency issuing the 

subpoena shall (for federal grand jury subpoenas) or may (for other law enforcement subpoenas) 

order the school not to disclose to anyone else the existence or contents of the subpoena or the 
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records disclosed pursuant to the subpoena (Huefner & Daggett, 2001). Disclosure in response to 

any other subpoena or court order is allowed only after reasonable attempts to notify the parent 

or adult student before compliance with the subpoena (Huefner & Daggett, 2001). The 

Department of Education provided two reasons for its action: (1) an educational agency should 

not have to subpoena its own records in order to defend itself in a lawsuit initiated by a parent or 

adult student, and (2) the plaintiff understands the school’s need to defend itself and has given 

implied consent to waive FERPA protections (Huefner & Daggett, 2001).  

The 1994 amendments to FERPA, also, modified the general exception for unauthorized 

disclosure to allow reporting of unauthorized records to juvenile justice authorities (Sidbury, 

2000). Disclosure can be made to state and local officials, if allowed by state statute, and if the 

disclosure concerns the juvenile justice system’s ability to serve a child effectively prior to 

adjudication (Huefner & Daggett, 2001). An example of the application of this exception would 

be disclosure of a student’s records to those within the juvenile justice system who need to know 

how to effectively continue a student’s education while in a juvenile detention facility (Huefner 

& Daggett, 2001).  

Additionally, the 1994 FERPA amendments provided mandatory penalties for third 

parties to whom records were disclosed without authorization (Sidbury, 2000). The 1994 

amendments provided that the school would be banned from allowing access to information from 

education records to that third party for a period of not less than 5 years (Daggett, 1997).  

Another change through the 1994 amendments of FERPA was an added clause permitting 

schools to inform staff members of the nature of pending disciplinary action where safety risks 

are involved (Sidbury, 2000) or other risks are involved (Daggett, 1997). Also, the 1994 

amendment clarified that school officials may share student disciplinary information with 
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officials at other schools without a release in some cases (Baker, 2001). The regulations clarified 

that disciplinary information can be shared with officials in other schools with a legitimate 

educational interest in the information (Huefner & Daggett, 2001). 

Because of growing confusion and abuse of FERPA, the statute was amended again in 

1998 (Sidbury, 2000). As part of the Higher Education Amendments of 1998, FERPA was 

amended in which Congress increased the ability of postsecondary institutions to (1) disclose the 

results of discipline proceedings when the student’s conduct amounted to certain enumerated 

violent or sex crimes, and (2) disclose some adult students’ drug and alcohol problems to their 

parents (Huefner & Daggett, 2001). In a major change, as part of the 1998 amendments, FERPA 

now allows higher education institutions to disclose to the public the final results of disciplinary 

proceedings if “the student is an alleged perpetrator of a crime of violence or non-forcible sex 

offense and . . . with respect to the allegation made against him or her, the student has committed 

a violation of the institution’s rules or policies” (Walton, 2002, p. 147). The information that 

universities may disclose are limited to the name of the perpetrator, the violation committed, and 

the result of the disciplinary proceeding (Sidbury, 2000). Additionally, the amendment allows 

universities to disclose the names of other students involved, such as victims and witnesses, with 

the consent of those students (Sidbury, 2000). The 1998 statutory amendments add that higher 

education institutions may also disclose final results to alleged victims when students are 

accused of nonforcible sex crimes and whether or not the student is found to have actually 

committed the alleged misconduct (Huefner & Daggett, 2001). However, with regard to 

disclosure to third parties or the public, the school must determine that the student actually 

engaged in the behavior (Huefner & Daggett, 2001). The amendment, in effect, prohibits schools 

from declining to release student disciplinary information solely on the grounds that it is 
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protected by FERPA (Sidbury, 2000). Although the press may view this 1998 amendment as a 

victory, it does not require colleges and universities to disclose the final results of judicial 

procedures, as disclosure is permissive (Walton, 2002).  

Through the Higher Education Amendments of 1998, Congress also acted to curb 

underage alcohol and drug consumption at colleges and universities by permitting disclosure of 

violations relating to the use or possession of alcohol or controlled substances, regardless of 

whether those violations are documented in the student’s education records (Salzwedel & 

Ericson, 2003). When a college student under 21 is disciplined for an alcohol or drug violation, 

the 1998 FERPA amendments permitted disclosure of the violation to the student’s parents 

(Baker, 2001), and regardless of whether the students are financial dependents for tax purposes 

(Huefner & Daggett, 2001). This new exception is limited to institutions of higher education; no 

formal disciplinary proceeding is required to determine that drug or alcohol policy has been 

violated; institutions may follow their own procedures in making such a determination; and the 

exception does not override state law that prohibits such disclosures (Huefner & Daggett, 2001).  

Three amendments (collectively entitled the Campus Sex Crimes Prevention Act) to three 

different statutes were enacted in 2000 to help protect campus communities from known sex 

offenders (Huefner & Daggett, 2001). The Campus Sex Crimes and Prevention Act permits 

limited disclosure of a student’s sex-offender status, ostensibly to curb the threat that convicted 

sex offenders would go unnoticed in university campuses (Salzwedel & Ericson, 2003). The first 

amendment, to the Violent Crime Control and Law Enforcement Act of 1994, requires registered 

sex offenders to notify the state if they enroll or work in a higher education institution (Huefner 

& Daggett, 2001). In turn, under an amendment to the Higher Education Act, the state must 

inform the higher education institutions concerning how to access the information (Huefner & 
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Daggett, 2001). Finally, under FERPA, those institutions are not prohibited from disclosing the 

information that they obtain about registered sex offenders who are enrolled on their campuses 

(Huefner & Daggett, 2001). 

The No Child Left Behind Act (NCLB) of 2001 amended FERPA requiring schools to 

provide certain directory information (names, addresses, and phone numbers) to military 

recruiters; however, it also stipulates that educational institutions must notify parents of this 

requirement and provide opting out (Toglia, 2007). NCLB also requires school to transmit 

records related to suspension and expulsion of students transferring to any public or private 

school (Toglia, 2007). 

Finally, in response to the September 11 attacks, Congress again amended FERPA to 

permit the federal government to request and collect certain records in the possession of colleges 

or universities that are relevant to a terrorist-related investigation (Salzwedel & Ericson, 2003). 

In section 507 of the USA PATRIOT Act, Congress amended FERPA to add a provision 

authorizing the Attorney General to apply for and obtain, ex parte, an order requiring an 

educational agency or institution to provide: education records in the possession of the 

educational agency or institution that are relevant to an authorized investigation or prosecution of 

an offense listed in section 2332b(g)(5)(B) of title 18 United States Code, or an act of domestic 

or international terrorism as defined in section 2331 of that title (Khatcheressian, 2003). To 

qualify for this ex parte court order, the Attorney General must clarify that there are specific and 

articulable facts giving reason to believe that the education records are likely to contain relevant 

information for the government investigation or prosecution (Khatcheressian, 2003). The 

interplay between the USA PATRIOT Act and FERPA is detailed in Part III of the literature 

review. 
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FERPA Provisions 

Enforcement 

With respect to enforcement, the text of FERPA addresses only the Secretary of 

Education’s role in compliance and mandates that the Secretary take appropriate actions to deal 

with violations of FERPA (Sidbury, 2003). Secondly, FERPA requires that the Secretary of 

Education establish a centralized office and review board for investigating, processing, 

reviewing, and adjudicating violations (Sidbury, 2003). Currently, the Department of 

Education’s Family Policy Compliance Office (FPCO) has responsibility for enforcing FERPA 

and responding to suspected violations (Toglia, 2007). In addition to enforcing the statute, the 

FPCO issues advisory opinions and interpretations of FERPA for interested schools and 

individuals seeking to comply with its provisions (Nash, 2002).While the Family Policy 

Compliance Office investigates complaints from students and parents who allege violations of 

FERPA, this department does not actively seek out institutions that may have policy or practice 

that is in violation (Warf, 2003). As previously noted, the FPCO offers proactive advice for 

institutions that call or write requesting information on whether their actions violated FERPA 

(Warf, 2003). 

The Family Policy Compliance Office requires school districts to notify parents and 

eligible students of their right to file a complaint and information detailing how to do so (Toglia, 

2007). If students or their parents suspect a violation of FERPA, they may file an individual 

written complaint in the FPCO (Sidbury, 2003). Complaints must be filed within 180 days of the 

alleged violation, or at the time the complainant knew or reasonably should have known of the 

violation, unless an extension of time is granted by the FPCO (Daggett, 1997). The FPCO 

notifies the complainant if the complaint is untimely or otherwise defective (Daggett, 1997). The 
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complaint should include specific allegations of fact giving reasonable cause to believe that a 

violation of FERPA has occurred (Sidbury, 2003). If a complaint is filed, the agency will notify 

the school and provide an opportunity to respond. Following an investigation, the agency will 

send its findings to the school and the person(s) filing the complaint (Yell, 1996). If the FPCO 

finds that the school has violated the statute, it is authorized only to seek voluntary compliance 

from the offending school (Daggett, 1997). If the school district or educational institution is 

found in violation, the FPCO will detail requirements for compliance and provide a timeline for 

voluntary compliance (Toglia, 2007), and the agency will provide a statement of specific steps 

that the agency or institution must take to comply with FERPA (Sidbury, 2003). These 

conditions may include removing records or agreeing to handle records differently in the future 

(Daggett & Huefner, 2001). There is not a hearing, and FERPA provides no deadline for 

processing complaints, and resolution can take many months (Daggett, 1997). Complainants 

have no assurance that the Secretary of Education will investigate the claim, as the Secretary has 

broad discretion in determining whether to investigate a complaint and whether to impose a 

sanction upon finding that the institution has failed to comply with FERPA (Sidbury, 2003). 

Unlike many statutes that contain specific prohibitions and create public and private 

mechanisms for enforcement, FERPA’s enforcement power comes from the purse (Long, 1998). 

FERPA is spending clause legislation that conditions schools’ federal funding on compliance 

with its provisions (Wasson, 2003). Rather than a mandate, FERPA requirements are conditions 

attached to the receipt of federal education funds; however, no specific federal funding is 

attached to FERPA (Daggett & Huefner, 2001). Therefore, sanctions for noncompliance include 

temporarily withholding payments of federal assistance until a resolution is reached and may 

ultimately lead to termination of federal funds (Toglia, 2007). If the complaint is resolved, the 
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parties are so notified (Daggett, 1997). It is significant to note that FPCO regulations do not 

contain any procedural mechanism for appeal or judicial review (Sidbury, 2003). According to 

Fischer, Schimmel, and Kelly (1995), of the hundreds of complaints filed with the Department of 

Education annually, about 80% are resolved informally. However, there is the possibility of 

litigation surrounding FERPA issues. FERPA does not create any independent cause of action, 

meaning that the student and his or her family do not have grounds for civil action against the 

school just because FERPA was violated. If it is found that the violation of FERPA also violates 

the student’s civil rights, civil action may proceed for the civil rights violation (Shoop, 2008). 

While FERPA does not allow parents or eligible students to sue schools under the federal law, a 

legal right to seek compensation does exist in most states for those harmed by the unauthorized 

release of private educational records (Toglia, 2007). Also, McAnaney (2008) comments that 

multiple FERPA violations can lead to multiple fines. 

It deserves restating that the Department of Education (DOE), and more specifically, the 

Family Policy Compliance Office (FPCO) brings heavy influence to how FERPA is observed in 

educational institutions and the courts. Often in response to statutory amendments and court 

decisions, the Department of Education, and its predecessor, but now defunct Department of 

Health, Welfare, and Education (HEW), issued and continues to issue regulations intended to 

clarify FERPA language and assist educational institutions remain in compliance. Therefore, 

DOE regulations are often referenced in a discussion regarding FERPA provisions. 

 

Applicability 

While FERPA has never taken much of Congress’ time and energy, its coverage is 

exceedingly broad (Daggett & Huefner, 2001). The law applied broadly to educational agencies 
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and institutions, which are defined as any public or private agency or institution which is the 

recipient of federal funds under any applicable program (Salzwedel & Ericson, 2003). Virtually 

all colleges and universities as well as public primary and secondary schools receive federal 

financial support and they are consequently subject to FERPA (Long, 1998). FERPA is 

applicable to institutions receiving federal funds whether those institutions are public or private 

is of no significance (Scanlan, 1987). If one part of an educational agency receives funds, 

FERPA applies to the entire agency (Daggett & Huefner, 2001). Governmental agencies that do 

not provide educational services are not subject to FERPA (Daggett, 1997). Also, FERPA will 

not apply to state boards of multi-campus university systems even if they receive federal funds if 

they are not authorized by state law to direct and control the schools under their jurisdiction 

(Huefner & Daggett, 2001). In an unpublished decision (Parks v. Department of Education, 

2000), a federal district court ruled that FERPA does not apply to the Federal Department of 

Education because the Department does not provide funds to itself (Huefner & Daggett, 2001). 

 

Access Provisions 

 20 U.S.C. S 1232(g). Conditions for availability of funds to educational agencies or 

institutions; inspection and review of education records; specific information to be made 

available; procedure for access to education records; reasonableness of time for such access; 

hearings; written explanations by parents; definitions (20 U.S.C.A. S 1232g). 

 

Parent/Student Access to Records 
 

S 1232g (a)(1)(A)(B). FERPA’s subsection (a) stipulates the withdrawal federal funding 

from “any educational agency or institution” that denies, or effectively prevents, parents of 
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students who are or have been in attendance “the right to inspect and review the educational 

records of their children” (Johnson, 1993). The basic access rights are well established and have 

not changed over time (Huefner & Daggett, 2001). Parents and adult students have the right, 

upon request, to access their own (child’s) records within a reasonable time, and no later than 45 

days after the request (Daggett & Huefner, 2001). “Days” are undefined by the statute, and may 

be school or calendar days (Daggett, 1997). For parents of students who have reached 18 or have 

graduated from high school and are attending a postsecondary institution, parents still have 

access to a child’s records if a child is a dependent student of such parent (Mawdsley & Russo, 

2002). Where an educational record includes information on more than one student, a parent is 

only permitted to review the portion of the document relating to his or her own child (Walker & 

Steinberg, 1997). The ability to examine an educational record is not the same as the right to be 

kept informed of updates in a student’s record--colleges have no duty to notify parents of any 

changes; therefore, parents must proactively request to review their child’s records (McAnaney, 

2008). Access generally refers to in-person inspection of the original records (Dagget & Huefner, 

2001), and generally, parents need not be given an actual copy of the record unless not providing 

one would effectively prevent access (Huefner & Daggett, 2001). Presumably, this would be the 

case when a parent lives too far away to go to the school to view the records (Daggett, 1997). If 

records are duplicated, any fees charged must be reasonable (Shoop, 2008). The fee may not 

include labor costs to search for and retrieve the records (Huefner & Daggett, 2001). Access may 

not be refused because a parent recently inspected a child’s records (Daggett, 1997), and an 

institution cannot destroy records if there is an outstanding request to inspect and review them 

(Shoop, 2008). Parents and eligible students may request an explanation or interpretation of their 
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education records (Shoop, 2008), and may request corrections to records they believe are 

inaccurate or misleading (Toglia, 2007).  

 

Access Exceptions 

§1232g(a)(1)(C)(D). There are access exceptions. Rather than excluding certain types of 

information entirely, FERPA instead creates special access and disclosure rules for them; thus, 

implying that in other respects these documents are FERPA records (Daggett & Huefner, 2001). 

As Mayes and Zirkel (2000) noted, schools may release student records without consent only in 

certain circumstances and to certain recipients. These exceptions include financial aid records of 

student’s parents and confidential letters and statements of recommendation (Long, 1998). This 

rule applies only to students in higher education institutions; therefore, students age eighteen and 

over in secondary schools could view their parents’ financial records (Daggett, 1997). Students 

in or application to, higher education institutions can waive access to letters of recommendation 

for admission, employment, or honors, by signing a waiver before the letter is written. If such a 

letter is written without a signed waiver, it is a record that can be accessed by the student under 

FERPA (Daggett, 1997). Dagget (1997) further notes that access is deemed to be waived for 

recommendations prior to 1975 and waivers cannot be required as a condition of admission, 

financial aid, or other benefits or services. It should be noted that access to high school 

recommendations is available and cannot be waived (Daggett, 1997).  

FERPA denying postsecondary students the ability to access the financial records of their 

parents is found at 20 U.S.C. S 1232g (a) (1) (C) (i). Department of Education regulations 

restating the unavailability of the financial records of parents to postsecondary students is found 

at 34 C.F.R. S 99.12 (b) (1) (2000). FERPA enabling a student or person applying for admission 
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to waive his or her right to access recommendations under certain situations is found at 20 

U.S.C. §1232g (a) (1) (D). Department of Education regulations restating the ability of 

postsecondary students to waive the right of access to confidential letters is found at 34 C.F.R 

§99.12 (b) (2) – (3), (c). 

 

Hearing Provision 

§1232g(a)(2). Parents or adult students have the right to request the correction of records 

that they believe are inaccurate or misleading, and if the school denies this request, then the 

parent or student has the right to a formal hearing (O’Donnell, 2003). Johnson (1993) observing 

§1232g (a) (2) states that parents must be provided “an opportunity for a hearing . . . to challenge 

the content of such student’s education records” to insure that the records are not “inaccurate, 

misleading, or otherwise in violation of the privacy or other rights of students,” and to “provide 

an opportunity for the correction or deletion” of any such information contained in the records. 

Daggett and Huefner (2001), referring to Department of Education regulations, 34 C.F.R. §99.20 

(a) (2001), comment that an educational institution can decide not to amend the records 

contended, but it must grant and inform the parents of their right to seek an internal hearing to 

challenge the records. 

The parent or adult student, once informed of this right, has the burden of explicitly 

requesting a hearing (Baker, 1997). Such a hearing must be conducted within a reasonable time 

after the receipt of the request (Theuman, 1993). FERPA nor Department of Education 

regulations set forth a minimum or maximum number of days from the date of the request 

(Baker, 1997). When a student requests a hearing and the request is consistent with the intended 

scope of the statute, the final regulations require school officials to notify the student--and 
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parents of a K-12 student--of the hearing date, place and time reasonably in advance of the 

hearing (Baker, 1997). Parents or adult students have the right to a hearing before neutral or 

impartial officials to challenge the records’ content (Nappen, 2005). 

Daggett and Huefner (2001), referring to Department of Education regulations 34 C.F.R. 

§99.22(c), state that any individual, including a school employee, may conduct the internal 

hearing if that individual does not have a direct interest in the outcome. Baker (1997) commented 

that regulations are silent as to what constitutes a direct interest, but presumably mere affiliation 

by employment does not create an irreconcilable conflict of interest. During the hearing, the 

parent or student must be afforded a full and fair opportunity to present evidence relevant to the 

issues raised and be assisted or represented by an advisor, including an attorney, of his or her 

choice as his or her own expense (Baker, 1997). The outcome must be based solely on the 

evidence presented at the hearing, and must include a summary of the evidence and the reasons 

for the decision (Daggett, 1997). The hearing adjudicator must issue a written decision within a 

reasonable period of time after the hearing (Baker, 1997). 

If the parent wins the hearing, the school must accordingly amend the records and so 

inform the parent in writing (Huefner & Daggett, 2001). If the finding determines the records not 

to be inaccurate, misleading, or in violation of the student’s rights, the student or parents have 

the right to place a statement in the records, to be maintained as long as the records are 

maintained and must be disclosed whenever the pertinent portions of the records are disclosed 

(Theuman, 1993). This statement concerns why the parent or student believes the information is 

wrong and/or otherwise should not be in their records (Nappen, 2005). Daggett and Huefner 

(2001), referring to 34 C.F.R. §99.21 – 99.22, observe that if a parent loses the hearing, the 

hearing regulations include no provisions for appeal.  
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Sperry et al. (1998) noted that first, informal discussions and hearings should be pursued 

and only if these fail should a formal hearing be conducted. Similarly, Shoop (2008) observed 

that if students or parents disagree with a principal’s decision, they have the right to appeal to the 

superintendent of schools. To be entitled to a formal hearing, a parent or student must allege a 

ministerial record-keeping error. Moreover, the scope of the hearing need only consider the 

narrow question of whether a predetermined grade or disciplinary action is correctly recorded in 

the student’s official file (Baker, 1997). The right to contest student records does not extend to 

challenging the fairness of grades or the grading process (Daggett & Huefner, 2001). Senators 

Buckley and Pell, through the joint statement, explicitly refuted the suggestion that a student 

could contest a grade given in class at a FERPA hearing (Baker, 1997). 

According to the Family Policy Compliance Office, a decision by a school’s disciplinary 

hearing panel is not an amenable record and therefore cannot be grounds for a FERPA hearing. 

On the other hand, if an inaccurate notation of a disciplinary suspension were to appear on a 

student’s academic transcript, the transcript would presumably constitute an amenable record as 

far as the recording of the disciplinary suspension is concerned, and a school would be bound by 

FERPA to provide a hearing if a student were to challenge the transcript’s notation (Baker, 

1997). The student could not insist that the hearing adjudicator review the record of the 

disciplinary proceeding and determine whether or not the evidence presented to the hearing panel 

warranted the panel’s decision (Baker, 1997). 

 

Applicability Provision 

§1232g(a)(3). Warf (2003) observing §1232g(a)(3) states that FERPA defines 

educational agency or institution as any public or private agency or institution which is the 
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recipient of funds under any applicable program. For example, student financial aid would 

qualify as funds under any applicable program (O’Donnell, 2003). 

 

Statutory Indicators Defining Education Records 

§1232g(a)(4)(A)(i)(ii). FERPA protects the privacy of all education records about 

students that are maintained by an institution (Tribbensee, 2004). FERPA initially employed the 

following laundry list to define what constituted education records: Any and all official records, 

files, and data directly related to their children, including all material that is incorporated into 

each student’s cumulative record folder, and intended for school use or to be available to parties 

outside the school or school system, and specifically including, but not necessarily limited to, 

identifying data, academic work completed, level of achievement (grades, standardized 

achievement test scores), attendance data, scores on standardized intelligence, aptitude, and 

psychological tests, interest inventory results, health data, family background information, 

teacher or counselor ratings and observations, and verified reports of serious or recurrent 

behavior patterns (Daggett & Huefner, 2001). Within six weeks of FERPA’s enactment, 

Congress amended the education records definition, replacing the laundry list definition with a 

two-prong definition (Daggett & Huefner, 2001). Student education records are broadly defined 

to include records that are: (1) directly related to the student; and (2) maintained by an 

educational agency or institution or by a party acting for the educational agency or institution 

(Bonning, 1989). Records must meet both prongs of this definition to be exempt from disclosure 

as education records (Walton, 2002). 

The definition of education records is intentionally broad and it includes most 

information that is personally identifiable (Walton, 2002). Daggett and Huefner (2001) referred 
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to Department of Education regulation 34 C.F.R. §99.3, which provides that personally 

identifiable information includes any list of personal characteristics that would make a student’s 

identity easy to trace. The educational records FERPA covers include a student’s date and place 

of birth; parental information; grades, test scores, and courses taken; special education records; 

disciplinary records; medical and health records; attendance documentation, schools attended, 

awards, and degrees earned; and personally identifiable information such as the student’s 

identification code, social security number, photograph, and other information used for 

identification purposes (Toglia, 2007). The regulations (34 C.F.R. §99.3) define personally 

identifiable information as not only that which includes a student’s name, but also as records 

which include the student’s parent’s name, the family’s address, and ID number such as social 

security, or information that makes the student’s identity easily traceable (Daggett & Huefner, 

2001). Therefore, the release of information without reference to a particular student’s name may 

violate FERPA if the information is easily traceable to a student (Daggett & Huefner, 2001). For 

example, in a small town with one blind student, telling the local paper about the costs of that 

student’s special education program would likely violate that student’s FERPA rights (Daggett, 

1997). 

FERPA regards most information that teachers, school administrators, and education 

officials maintain about students in a tangible format--whether in electronic, photographic, or 

paper files--as an education record (Shoop, 2008). Most student records are considered education 

records that are protected by FERPA, including computer records (O’Donnell, 2003). 

Department of Education regulations (C.F.R. §99.3) note that student information may be 

recorded in a variety of ways, including, but not limited to, handwriting, print, computer media, 

video or audio tape, film, microfilm, and microfiche (Daggett & Huefner, 2001). Also, the 
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definition makes clear that FERPA records are not limited to documents in the official student 

file--the material may be in a teacher’s desk, nurse’s office, or principal’s office, among other 

places (Daggett & Huefner, 2001). Finally, records need not be created by the school; it is 

sufficient that the school maintains them. For instance, if the school receives an outside 

psychiatric evaluation or juvenile court records concerning a student, these documents are 

records for FERPA purposes (Daggett, 1997). However, unrecorded information, such as 

something heard by a teacher, is not a FERPA record, nor is information about a student obtained 

from an external source such as a newspaper article (Daggett, 1997). 

 

Sole Possession Notes Exception 

§1232g(a)(4)(B)(i). In order to temper the statute’s sweeping language, the authors of 

FERPA also added categories of information that are excluded from the definition of education 

records (Nash, 2002). FERPA excludes four categories of recorded information as education 

records, and the regulations add a fifth exempt category (Daggett & Huefner, 2001). Excluded 

from the broad definition of education records are teacher’s notes for class preparation, law 

enforcement records, employee records, psychiatric treatment records for students over the age 

of eighteen, and alumni records (Wasson, 2003). 

First, FERPA records do not include sole possession notes--referring to certain types of 

records in possession of the maker of those records. Huefner and Daggett (2001) observed that 

the definition of sole possession notes was not addressed by the statute but was amended in the 

2000 Department of Education regulations. These are notes prepared by certain school 

employees that are neither accessible by nor released to anyone else except a temporary 

substitute for the maker of the note (Daggett & Huefner, 2001). The Department of Education 
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regulations (34 C.F.R. §99.3) add the requirement that the notes be used only as a memory aid 

(Daggett & Huefner, 2001). This exclusion allows teachers to monitor students’ performance 

throughout the term without subjecting the teacher’s private record to parent or student 

inspection (Nash, 2002). This exception allows a teacher’s anecdotal notes or counselor 

treatment-session notes to be withheld from the parent. Once the notes are accessed by a third 

party (even a school administrator or the student herself), they lose their status as sole possession 

notes and become FERPA records (the notes must be in the creator’s possession only in order to 

qualify as a non-FERPA record; Daggett & Huefner, 2001). Notes created with the 

understanding that they will be accessible to a third party may also lose their status as sole 

possession notes, even if no third party has actually seen them (Daggett, 1997). Sperry et al. 

(1998) commented that it is felt that to allow such private notes to be accessible would tread 

upon the privacy rights of school personnel as well as create a chilling effect upon certain 

necessary professional activities such as a teacher’s maintenance of a grade book that can only 

be carried on by keeping private notes. 

 

Law Enforcement Records Exception 

§1232g(a)(4)(B)(ii). The FERPA provisions acknowledge the possibility that a school 

may have a law enforcement unit and explains how those school units are to deal with education 

records (Bartlett, 2004). Under FERPA, the definition of education records does not include law 

enforcement records maintained by college and university police departments; such law 

enforcement records are not subject to the privacy restrictions (Walton, 2002). When a school 

has a unit authorized to enforce local, state, or federal criminal law or to maintain the security 

and safety of the school, the records of such a unit and maintained by the unit only for law 
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enforcement purposes, are not subject to FERPA’s disclosure requirements and may be disclosed 

as determined by the unit (Bartlett, 2004). This exception was created particularly for campus 

police records at universities; however, the exception is applicable if a K-12 school district 

creates a separate security unit (Daggett & Huefner, 2001). FERPA provides that records made 

and maintained by a law enforcement unit of the school district (such as an officer assigned to 

patrol a school’s grounds) and used solely for law enforcement purposed are excluded from 

FERPA’s definition of education records (Mayes & Zirkel, 2000). Daggett referred to 

Department of Education regulation 34 C.F.R. §99.8, which explains that school records that 

come to be in the possession of school law enforcement units do not lose their status as education 

records. Bartlett (2004) noted that records of an educational nature, such as non-criminal student 

disciplinary records, in the possession of the law enforcement unit, maintains their status as 

education records and cannot be released by the school’s law enforcement unit except under 

FERPA disclosure provisions. Also, security-related records maintained by other school 

employees, such as building administrators, would be records under FERPA (Daggett & 

Huefner, 2001). 

 

Employee Records Exception 

§1232g(a)(4)(B)(iii). Daggett and Huefner (2001) commented that because FERPA 

protects only student records, employee records (other than records of students who are 

employed by a school because of their student status) are not covered. Citing other requirements 

to this exception, Daggett and Huefner (2001) referred specifically to the statue, 20 U.S.C. 

§1232g (a) (4) (B) (iii), which requires that these employee records be made in the normal course 

of business and Department of Education regulation, 34 C.F.R. §99.3, which excludes employee 
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records maintained in the normal course of business, relating to the employee in his or her 

capacity as an employee, and unavailable for other purposes. 

Although not mentioned under 20 U.S.C. §1232g (a) (4) (B) (iii), there is another 

exception that will be mentioned here. According to Department of Education regulation 34 

C.F.R S 99.3, FERPA also excludes from the education records category alumni records 

containing only information about former students after they have left school (Daggett & 

Huefner, 2001). 

 

Health Records Exception 

§1232g(a)(4)(B)(iv). Some of the more troublesome privacy issues under FERPA have 

concerned the disclosure of psychological records, health records, and law enforcement records 

kept at the school (Sperry et al., 1998). FERPA forbids the unauthorized release of law 

enforcement records and health and psychiatric records (Nappen, 2005), and is designed to 

protect the privacy of students’ medical records (Bonning, 1989). However, FERPA does not 

apply to student records that are maintained by an independent physician, psychiatrist, or 

psychologist acting in his or her professional capacity that are made, maintained, or used only in 

connection with treatment of the student and disclosed only to individuals providing the 

treatment (McAnaney, 2008). According to Scanlan (1987), FERPA effectively prohibits the 

release to anyone of information which in most states would fall within the physician-patient 

privilege. Specifically covered are records on a student who is 18 years of age or older, or is 

attending an institution of postsecondary education, which are made and maintained by a 

physician, psychiatrist, psychologist, or other recognized professional or paraprofessional acting 

in his or her professional or paraprofessional capacity, or are assisting in that capacity, and which 
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are made, maintained, and used only in connection with the provision of treatment to the student, 

and are not available to anyone other than person providing such treatment (Scanlan, 1987). For 

students 18 and older or in postsecondary institutions (adult students), FERPA records do not 

include mental or physical health treatment records accessible only to treatment staff, even if 

they are not sole possession notes (Daggett & Huefner, 2001). Daggett and Huefner (2001) 

commented that access is available to a treatment professional of the adult’s student’s choice and 

referred to Department of Education regulation 34 C.F.R. §99.10 (f), which stated that a student 

may have access to those records reviewed by a physician or other appropriate professional of 

the student’s choice. Also, referring to 34 C.F.R., Daggett and Huefner (2001) provided that 

regulations exclude as treatment records those records of remedial or other activities that are part 

of the school’s instructional program. For example, many schools contract with professionals, 

such as physical therapists, to provide related services to disabled students, and their records 

related to this contract, would be covered under FERPA (Daggett, 1997). 

With regard to K-12 schools (since this exception does not apply), the proper methods to 

protect the confidentiality of health records may depend on state law, but also, may depend on 

the record-keeping procedures of a given school district (Sperry et al., 1998). A school nurse 

might wish to keep certain sensitive information out of a child’s file, lest it be seen by other 

school officials when disclosure could be harmful to the student (Sperry et al., 1998). The sole 

possession exception may be a way to protect health records. Therefore, nurses should give 

careful thought to which information to maintain in school files and which to maintain in their 

own personal records available only to a substitute (Sperry et al., 1998). A parent desiring to 

view records relating to their child’s health may have to take the initiative to review the school’s 

privacy policies and fill out the correct forms (McAnaney, 2008). 
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Directory Information Exception 

§1232g(a)(5)(A). Directory information is not protected under FERPA (Shoop, 2008). 

Institutions have the right to decide for themselves what information is available; however, 

institutions also must give students the right to decide whether they want any information about 

them to be made available (Arnone, 2002). Directory information means information contained 

in an education record of a student that would not generally be considered harmful or an invasion 

of privacy if disclosed (Khatcheressian, 2003). As enumerated in the statute, directory 

information is student information that is relatively impersonal (such as address, birth date, and 

field of study) that may be found in a campus phonebook (Wasson, 2003). Directory information 

can also include information found in yearbooks, such as videotapes and pictures of students, 

participation in various cocurricular activities, the degrees and awards the students received, and 

the names of previous schools he or she attended (Shoop, 2008). The Code of Federal 

Regulations lists specific pieces of information that can be directory information, such as the 

student’s name, address, telephone listing, electronic mail address, photograph, date and place of 

birth, major field of study, dates of attendance, grade level, enrollment status (e.g., undergraduate 

or graduate; full-time or part-time), participation in officially recognized activities and sports, 

weight and height of members of athletic teams, degrees, honors and awards received, and the 

most recent educational agency or institution attended (Khatcheressian, 2003).  

The directory information list has long included student dates of attendance. The 2000 

Department of Education (DOE) regulations clarify that this refers to the academic terms (years, 

semesters, or quarters) in which a student was enrolled, not daily presence in school (Huefner & 

Daggett, 2001). Thus, for example, assuming there was no objection to the dates of attendance 

category by parents/adult students, a school could disclose without further consent that a student 
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was enrolled for the spring 2000 term. That same school could not, however, non-consensually 

release information to local police, for example, about specific days a student was present 

(Huefner & Daggett, 2001). Also, in the 2000 regulations, the DOE states that it decided not to 

include class rosters and class schedules as directory information, apparently in response to 

concerns about privacy, safety, and security (Huefner & Daggett, 2001). Directory information 

may never include a student’s race, gender, social security or student identification number, 

grades, GPA, country of citizenship, or religion (Toglia, 2007). 

Schools that have directory information policies may face requests for large mailing lists 

for commercial purposes. Also, state law may limit disclosure of directory information (Daggett, 

1997). Plaintiffs seeking access, usually pursuant to state freedom-of-information laws, to names 

and addresses of students have asserted that FERPA does not preclude public access because the 

names and addresses are directory information that may be disclosed without parental consent 

(Johnson, 1993). 

 

Directory Information Requirements 

§1232g(a)(5)(B). An institution may disclose directory information, however, if and only 

if it has given public notice to the parties (parents of students in attendance and eligible students 

themselves) that the institution has designated such information as directory information and will 

reveal it unless the parent or eligible student requests that such information not be divulged 

(Khatcheressian, 2003). Daggett and Huefner (2001) referred to 34 C.F.R. §§99.3, 99.37, which 

defines conditions that apply to disclosing directory information and determining a parent’s right 

to refuse to let the school designate certain information as directory information. In accordance 

with FERPA, parents may opt out their students out of inclusion in any student directory and 
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other photo/image identifiers (Nappen, 2005). School districts must give public notice of what is 

considered directory information and indicate that parents may refuse to allow and or all of their 

child’s record to be designated as directory information (Shoop, 2008). In contrast to the 

protections afforded education records, directory information may be disclosed after the school 

gives public notice of its intent to disclose and allows a student a reasonable time to request 

withholding of their individual directory information (Wasson, 2003). Thus, if student 

information is covered under FERPA, it is either classified as directory information or given 

little protection from disclosure, or as education records and given much greater protection 

(Wasson, 2003).  

Directory information concerning former students may be released without notice 

(Daggett, 1997). Although FERPA provides that a student may request that directory information 

not be disclosed about him or her, that provision applies only while the student is enrolled at the 

university. A school is not required to honor a request by a student who is no longer enrolled, as 

long as the request is made after the individual has ceased enrollment (Kathcheressian, 2003). At 

the elementary and secondary levels, schools must communicate these rights annually to parents 

by formal letter. Community and technical colleges and universities usually publish notification 

in student handbooks, course schedules, college catalogs, and on the institutions Web site 

(Toglia, 2007). 

 

Definition of Student 

§1232g(a)(6). FERPA 20 U.S.C. §1232g (a) (6), states that the term student includes any 

person with respect to whom an educational agency or institution maintains education records or 

personally identifiable information, but does not include a person who has not been attendance at 
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such agency or institution. The 2000 Department of Education (DOE) regulations clarify that if a 

student has attended one component of a school, she or her does not have FERPA rights to 

access records of other components of the school unless the student has been accepted and is 

attending the other component. For example, a university undergraduate who applies to its law 

school does not have the right to see law school records about him or her unless or until he or she 

attends the law school (Huefner & Daggett, 2001). Similarly, a student whose application to a 

graduate school is rejected, but who audits classes, is not a student at that school for FERPA 

purposes (Daggett, 1997). However, DOE regulation C.F.R. §99.3 states that attendance may 

include enrollment in a correspondence class or work-study program. Also, records of students 

who are also employed by a school, for example, in a work-study program, are still covered 

(Daggett, 1997). 

 

Disclosure Provisions 

20 U.S.C. §1232(g). Release of education records; parental consent requirement; exceptions; 

compliance with judicial orders and subpoena’s; audit and evaluation of federally-supported 

education programs; record-keeping. 

 

Consent for Disclosure Requirement 

§1232g(b)(1). FERPA’s subsection (b) withdraws federal funds from schools that have a 

“policy or practice of permitting the release of educational records (or personally identifiable 

information contained therein other than directory information . . .) of students without the 

written consent of their parents . . .” (Johnson, 1993, p. 4). FERPA’s legislative history indicates 

that it is a principally a right to privacy of educational records act. With the threat of financial 
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sanctions, FERPA seeks to deter schools from indiscriminately releasing student records and 

places a heavy burden on a party seeking access to student records to demonstrate a genuine need 

which outweighs the student’s privacy interest (Mawdsley, 1996). Specifically, FERPA section 

(b) (1) provides that,  

No funds shall be made available . . . to any educational agency or institution which has a 
policy or practice of permitting the release of educational records (or personally 
identifiable information contained therein . . .) of students without the written consent of 
their parents to any individual, agency, or organization. . . . (Sidbury, 2003, p. 666) 
 

FERPA protects the privacy rights of students by prohibiting universities from releasing any 

personally identifiable information other than directory information without the student’s prior 

written consent (Khatcheressian, 2003). A number of exceptions to the consent requirement are 

specified in the statute and elaborated on in the regulations (Huefner & Daggett, 2001). Although 

there are several exceptions to the general prohibition against the release of student record 

information to third parties, the exceptions are narrow and specific. If the request for student 

information does not fall within one of these exceptions, written consent must be obtained 

(Sperry et al., 1998). The many exceptions to the consent requirement are described in detail at 

Department of Education regulations 34 C.F.R. §99.31. Schools may disclose student records 

without consent in several circumstances, but they are not required to do so (Daggett, 1997). 

Although some exceptions have been straightforward (e.g. disclosure of records to accrediting 

agencies and federal/state auditors without parental consent), others have been ambiguous and 

have generated confusion (Huefner & Daggett, 2001). 

 

Legitimate Educational Interest Exception to Consent Requirement 

§1232g(b)(1)(A). Faculty and staff may view students’ educational records only if they 

have identified a legitimate educational interest in viewing the records or if one of the other 
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statutory exceptions (e.g., health and safety emergency) exists (O’Donnell, 2003). Though in 

general students must consent in writing to the release of their education records, FERPA 

excepts from the requirement school officials, including teachers within the educational 

institution or local educational agency, who have been determined by such agency or institution 

to have legitimate educational interest, including the educational interest of the student for whom 

consent would be otherwise required (Wasson, 2003). It is the school’s responsibility to set out a 

standard for determining when there is a legitimate educational reason for inspecting student 

records (Daggett & Huefner, 2001), and accordingly, policies vary (Wasson, 2003). Some 

schools simply define this term according to the Department of Education’s ambiguous Final 

Rule, which states that a school official has a legitimate educational interest if the official needs 

to review an educational record in order to fulfill his professional responsibility. Another school 

has shortened its definition to a legal right to know (Wasson, 2003). Toglia (2007) suggests that 

school officials are viewed as having a legitimate educational interest in circumstances specific 

to their duties. For example, counselors and academic advisors may review educational records 

to assist students in planning their courses of study, though a registrar may not randomly browse 

student records. For another example, a teacher concerned about a student’s performance may 

look at that student’s standardized test scores without parental consent. On the other hand, a 

teacher who is curious to know which students have high IQs would not likely have a legitimate 

educational interest in reviewing IQ scores for his/her students (Huefner & Daggett, 2001). Also, 

school attorneys can access student records under this exception (Daggett, 1997). FERPA 

provides that teachers and school officials who have a legitimate educational interest in the 

behavior of a student who has been disciplined for dangerous conduct affecting others may know 

about disciplinary actions and other related appropriate information about the student (Daggett, 
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1997). Presumably, teachers, student teachers, and even custodians, cafeteria staff, and 

secretarial staff could have a legitimate educational interest in disciplinary actions and behavioral 

interventions for a student who has been disciplined for conduct that poses significant risks of 

safety and well-being to the student or others in the school community (Huefner & Daggett, 

2001). Therefore, if a professor, campus employee, or other school official can contrive a 

colorable legitimate educational interest for accessing a student’s education records, the person 

may obtain the data without the student’s knowledge or consent (Wasson, 2003). Daggett (1997) 

noted that this exception cannot be used to disclose records to non-school employees or officials, 

though they may have a legitimate educational interest. Also, when transmitting documents to 

persons with legitimate educational interests, care must be taken that the records are not 

accessible to others (Daggett, 1997).  

 

Transferring Schools Exception to Consent Requirement 

§1232g(b)(1)(B). From its inception, FERPA has allowed disclosure to a school in which 

the student seeks to enroll, or in which the student is already enrolled or receiving services, with 

a reasonable attempt to provide advance notice to the parent unless the parent has initiated or 

already consented to the disclosure (Huefner & Daggett, 2001). If the school has given written 

notice to parents in the annual FERPA notice that student records are forwarded in this manner, 

such notice constitutes a reasonable attempt to notify the parent (Huefner & Daggett, 2001). 

Parents may request a copy of the records, and may ask for a hearing to challenge the records, 

and a fee may be charged for this copy (Daggett, 1997). Further, FERPA does not require 

schools to send records to a new school. However, state law may require schools to send records 
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to a new school (i.e., Washington state law required schools to send records within 2 days of 

receiving a record request from a new school; Daggett, 1997). 

 

Attorney General and Financial Aid Exceptions to Consent Requirement 

§1232g(b)(1)(C-D). Schools may also release information without consent to certain 

other government, accreditation, research, and financial aid agencies (Daggett & Huefner, 2001). 

FERPA allows the release of educational records to authorized representatives of: the 

Comptroller General of the United States, the Secretary, or State educational authorities, under 

the conditions set forth in paragraph (3), or authorized representatives of the Attorney General 

for law enforcement purposes under the same conditions as apply to the Secretary under 

paragraph (3) (20 U.S.C. §1232g (b) (1) (C)). It seems clear from this language that law schools 

do not have permission to give the Attorney General’s office non-consensual references on 

prospective attorneys and legal interns for that office, because the purpose of the references 

would be employment rather than law enforcement (Huefner & Daggett, 2001). A related 

statutory provision and Appendix B of the 2000 Department of Education regulations make it 

clear that law enforcement refers to the Attorney General’s audit work to ensure that school’s are 

in compliance with civil rights and other laws, and not investigation and prosecution of possible 

criminal student behavior. Thus, for example, a school being investigated by the Department of 

Justice for compliance with Title IX may non-consensually share student files, much as student 

files are shared with education authorities doing special education and other audits (Huefner & 

Daggett, 2001). 20 U.S.C. §1232g (b) (1) (D) states that schools may release records in 

connection with a student’s financial aid records. 
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Juvenile Justice Records Exception to Consent Requirement 

§1232g(b)(1)(E). FERPA allows school districts to disclose education records, pursuant 

to state statute, to officials specified in such statute, where the disclosure concerns the juvenile 

justice system and relates to the system’s capacity to effectively serve the student whose records 

are released (Mayes & Zirkel, 2000). For example, information that the student is a special 

education student with certain kinds of behaviors and needs might be valuable to a juvenile 

detention center in determining how to manage an unruly student (Sperry et al., 1998). A 

requisite to this exception is that a state statute must be in effect, allowing for the release of 

information (Decman & Bauer, 2003). If the relevant state statute was passed after November 19, 

1974, schools may only disclose the student’s records prior to adjudication (i.e., prior to the 

finding of delinquency). Further, for statutes enacted after November 19, 1974, recipient officials 

must certify in writing that they will not disclose the student’s education records to a third party 

without consent, except as allowed by state law (Mayes & Zirkel, 2000). When a student is 

charged with an adult crime, this exception to prior written consent for the transfer of education 

records is presumably not available. In reality, however, the determination of adult criminal 

status in most states takes a great deal of time, and transfer of records issues can be resolved 

through written consent or court subpoenas (Bartlett, 2004). 

 

Educational Studies and Accreditatin Exceptions to Consent Requirement 

§1232g(b)(1)(F)(G). Daggett and Huefner (2001) referencing 20 U.S.C. 1232g (b) (1) (F) 

noted that FERPA allows the release of records to educational organizations, such as the 

Educational Testing Service, when such organizations are conducting studies for test 

development purposes, student aid, or improving instruction. The provision stipulates that studies 
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must be conducted in such a manner as will not permit the personal identification of students and 

their parents. Shoop (2008) observed that FERPA allows releasing statistical information that is 

not personally identifiable. Furthermore, 20 U.S.C. 1232g(b)(1)(F) provides that such 

information will be destroyed when no longer needed for the purpose for which it is conducted. 

20 U.S.C. 1232g(b)(1)(G) provides that FERPA permits the release of student records to 

accrediting organizations in order to carry out their accrediting functions. 

 

Dependent Student Exception to Consent Requirement 

§1232g(b)(1)(H). FERPA assures access by parents to the education records of their 

dependent children. For parents of students who have reached 18 years of age or have graduated 

from high school, parents still have access to a child’s records if a child is a dependent student of 

such parent (Mawdsley & Russo, 2003). Parents who list students as dependents for income tax 

purposes may be given access to school records, even if the rights under FERPA have transferred 

to the student (Shoop, 2008). McAnaney (2008) stated that this exception is important because 

approximately 50% of undergraduate students in the United States are classified as dependent. 

While some school policies place all students under the age of 24 in the dependent category 

unless proof of independent status is shown, other universities require parents to send a copy of 

their tax returns each semester to verify dependency (McAnaney, 2008).  

 

Health and Safety Exception to Consent Requirement 

§1232g(b)(1)(I). In emergencies threatening the health or safety of the student or others, 

access by appropriate persons without parental consent is permitted (Johnson, 1993). FERPA 

allows schools to disclose a student’s education records in an emergency if it is necessary to 
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protect the health or safety of the student or other persons (Mayes & Zirkel, 2000). This 

exception provides that personally identifiable information may be disclosed without prior 

consent if knowledge of the information is necessary to protect the health or safety of the student 

or other individuals (Khatcheressian, 2003). This provision is subject to the regulations of the 

Secretary of Education (Scanlan, 1987); is to be strictly construed and traditionally has been seen 

as an emergency measure to be used sparingly (Khatcheressian, 2003). Decman and Bauer 

(2003) suggested that while the definition of emergency may be debatable, clearly any on-

campus misbehaviors that also constitute criminally prosecutable offenses fall into this 

exception. 

Arguably health or safety emergencies could be construed to allow law enforcement 

personnel to access relevant parts of the student’s records in some situations where a crime has 

allegedly been committed (Huefner & Daggett, 2001). According to a United States Department 

of Justice handbook, on-campus disruptions that constitute criminal acts fall within this 

exception (Mayes & Zirkel, 2000). However, Kathcheressian (2003) noted that this exception is 

designed to be preventive in nature and to allow universities to release information in order to 

prevent future harm, not to respond to law enforcement efforts to prosecute past actions. 

Although the regulations state that this exception is to be narrowly interpreted, 1994 amendments 

to the statute clarified that disciplinary information can be included in a child’s education record. 

The regulations further clarified that disciplinary information can be shared not only with 

teachers in the student’s current school but officials in other schools with a legitimate interest in 

the information (Huefner & Daggett, 2001).  
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Subpoena Exception to Consent Requirement 

§1232g(b)(1)(J)(i)(ii); §1232g(b)(2)(B) FERPA authorizes disclosures of education 

records demanded in a court order or subpoena (Mayes & Zirkel, 2000). Still, after receiving the 

court order or subpoena, the school administrator must make a reasonable effort to notify the 

student or the student’s parent (depending on age of consent issues) before complying (Decman 

& Bauer, 2003). Daggett and Huefner (2001) noted that, if there is good cause, the court or 

agency issuing the subpoena shall (for federal grand jury subpoenas) or may (for other law 

enforcement subpoenas) order the school not to disclose to anyone else the existence of contents 

of the subpoena (§1232g (b) (1) (J) (i) (ii)). Disclosure in response to any other subpoena or 

court order is allowed only after reasonable attempts to notify the parent or adult student before 

compliance with the subpoena (§1232g (b) (2) (B)). FERPA regulations permit disclosure of 

educational records when complying with a lawfully issued subpoena or court order, but only 

when the school makes a reasonable attempt to notify the parent or eligible student of the court 

order or subpoena in advance of compliance (Bartlett, 2004). This is the case unless the 

subpoena or court order was the results of action by a federal grand jury or for law enforcement 

purposes, and the court or issuing agency has specifically ordered that the contents of the 

subpoena not be disclosed (Khatcheressian, 2003). The general rule is that upon receipt of a 

subpoena the educational institution is required to notify the student and is required to maintain a 

record of any disclosure (Tribbensee, 2004). Upon receiving that notice, the affected party may 

seek to challenge the subpoena or court order requiring the sharing of information (Decman & 

Bauer, 2003). Johnson (1993) notes that notification should be given promptly because, under 

some circumstances, parents or adult students may be entitled to be heard in court before the 

records are released. In this case, the court or judge may have to argue the reasoning behind the 
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request to a second court (Decman & Bauer, 2003). Also, before a court orders the disclosure of 

records, the person requesting the order may be required to demonstrate a need for them. This 

exception to FERPA contains an element of judicial oversight, and, thus allows for disclosure 

only after the court has considered the merits of legitimate privacy interests asserted (Mayes & 

Zirkel, 2000). Courts asked to enforce subpoenas first review the records to ensure relevancy, 

and then balance the student’s privacy interest with the subpoenaing party’s need for the records 

(Daggett, 1997). Kathcheressian (2003) noted that school counsel should ensure that the judicial 

order or lawfully issued subpoena has been issued in compliance with state laws and regulations 

and is indeed enforceable in their jurisdiction. To avoid excessive or improper subpoenas of 

student records, state law may provide that the school can fulfill its obligation to respond to a 

subpoena by submitting records under seal so that they will not be disclosed to the subpoenaing 

party until review by the court (Daggett, 1997). 

 

Specifics of the Consent 

§1232g(b)(2)(A). In general, third parties cannot access student records without parental 

consent. To be effective, this consent must not be in the nature of a blanket release, but should be 

specific, designating the information to be released and to whom the information is to be given 

(Sperry et al., 1998). Before an educational agency or institution can disclose a student’s records, 

the student or parent must sign and date a written consent form, which specifies the record’s 

sought to be released, the person to whom they are to be released, and the reason for the release 

(Daggett & Huefner, 2001). FERPA protects the privacy rights of students by prohibiting 

universities from releasing any personally identifiable information from student educational 

records without the student’s prior written consent (Kathcheressian, 2003). Daggett and Huefner 
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(2001) noted that Department of Education regulation 34 C.F.R. 99.3 defines disclosure as 

permitting access to or the release, transfer, or other communication of personally identifiable 

information contained in education records to any party, by any means, including oral, written, or 

electronic means.  

 

Recognized Officials Exception to Consent Requirement 

§1232g(b)(3). Nothing contained in this section shall preclude authorized representatives 

of (A) the Comptroller General of the United States, (B) the Secretary, or (C) State educational 

authorities from having access to student or other records which may be necessary in connection 

with audit and evaluation of Federally-supported education programs, or in connection with the 

enforcement of the Federal legal requirements which relate to such programs: Provided, That 

except when collection of personally identifiable information is specifically authorized by 

Federal law, any data collected by such officials shall be protected in a manner which will not 

permit the personal identification of students and their parents by other than those officials, and 

such personally identifiable data shall be destroyed when no longer needed for such audit, 

evaluation, and enforcement of Federal legal requirements.  

 

Record Access Requirement 

§1232g(b)(4)(A). Under FERPA, schools must document requests for an individual 

student’s records and maintains a list of these requests in the student’s file. This list must specify 

the legitimate interest that each requester has in obtaining the information and must be accessible 

to the student upon demand (Wasson, 2003). Daggett and Huefner (2001) noted the Department 

of Education regulation C.F.R. §99.32 that requires schools to keep a record of certain requests 
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for access to personally identifiable information from a student’s education records and each 

disclosure thereof. Also, such record of access shall be available only to parents, to the school 

official and his assistants who are responsible for the custody of such records, and to persons or 

organizations involved in auditing the operation of the system (20 U.S.C. §1232g(b)(4)(A)). To 

be entitled to such safeguards, student information must be classified as education records 

(Wasson, 2003).  

 

Redisclosure Requirements 

§1232g(b)(4)(B). When records are released to outsiders (except for disclosure pursuant 

to court order, subpoenas, litigation with a student, the results of disciplinary proceedings, or 

authorization to release information about registered sex offenders), the person receiving the 

records must be notified of his or her obligation not to redisclose the records to anyone else 

without written parental consent, except as permitted by the statute. The receiver of records must 

also maintain a written access log. If the receiver violates FERPA with regard to the released 

records, the releasing school must deny records access to the receiver for at least 5 years 

(Huefner & Daggett, 2001). 

 

Audit and Evaluation Exception to Consent Requirement 

§1232g(b)(5). Nothing in this section shall be construed to prohibit State and local 

educational officials from having access to student or other records which may be necessary in 

connection with the audit and evaluation of any federally or State supported education program 

or in connection with the enforcement of the Federal legal requirements which relate to any such 

program, subject to the conditions specified in the proviso in paragraph (3). 
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Disciplinary Records Exception to Consent Requirement 

§1232g(b)(6)(A – C). Colleges and universities may respond to student crime as 

violations of student codes of conduct through their particular judicial procedures, and the 

disclosure of these student disciplinary records may involve the privacy of students. Although a 

student may be guilty of a student code of conduct violation, he or she also has a right to privacy 

(Walton, 2002). Walton (2002) commented that disciplinary records clearly fall within the two-

prong definition of educational records because they contain information related to the student 

and an educational agency maintains them. Moreover, although FERPA makes no specific 

mention of disciplinary records, the Department of Education construed the provisions defining 

education records to include records from university judicial proceedings (Walton, 2002). 

FERPA and the 2000 Department of Education regulations set out two different rules: one 

expanding a pre-existing exception for limited disclosure to the alleged victim, and another new 

exception for disclosure to the public. Both are limited to postsecondary institutions (Huefner & 

Daggett, 2001).  

According to 20 U.S.C. 1232g(b)(6)(A), postsecondary schools are permitted to disclose 

the results of disciplinary proceedings to alleged victims of student misconduct that amounts to a 

crime of violence. Schools may also disclose final results to alleged victims when students are 

accused of non-forcible sex offenses (Huefner & Daggett, 2001). FERPA allows, but does not 

require, schools to disclose the final results of internal disciplinary proceedings to the alleged 

victims of violent crimes or non-forcible sex offenses (Rosenzweig, 2002). Therefore, the victim 

exception permits disclosure whether or not the student (alleged perpetrator) is found to have 

actually committed the alleged misconduct (Huefner & Daggett, 2001). However, schools may 

only disclose the final outcome of a disciplinary proceeding to the public when the proceeding 
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involves a violent crime or other sex offense, and the alleged perpetrator is found “responsible” 

for violating the university’s code of conduct. Therefore, unlike the victim disclosure exception, 

the school must determine that the student has actually engaged in the behavior (Huefner & 

Daggett, 2001). Some colleges and universities may choose not to disclose the final results of 

disciplinary proceedings as permitted under FERPA; however, others may simply release 

portions of this information (Walton, 2002). 

According to 20 U.S.C. 1232g(b)(6)(B), FERPA provides that if the final results are that 

an alleged perpetrator violated school rules or policies with respect to the criminal allegation, the 

school may make public the student’s name, the violation committed, and the sanction imposed. 

No other personally identifiable information about the student or any other student (e.g. a victim 

or witness) may be released without consent (Huefner & Daggett, 2001). As a hypothetical 

example, suppose one college student accuses another of date rape. The school conducts a 

disciplinary proceeding concerning the charge under its Honor Code. Whatever the outcome of 

this proceeding, the school may disclose the final outcome and sanction, if any, to the alleged 

victim. If the student is found to have engaged in conduct that amounts to the crime of sexual 

assault, the student’s name, violation committed, and sanction imposed may be made public 

(Huefner & Daggett, 2001). 

FERPA, 20 U.S.C. 1232g(b)(6)(C), does not allow schools to release a student’s entire 

disciplinary file, but only the name of the student, the violation committed, and any sanction 

imposed by the institution on that student (Rosenzweig, 2002). Walton (2002) referred to 

Department of Education regulations (65 Fed. Reg. 41,861) in stating that the final results means 

a decision or determination, made by an honor court or council, committee, commission, or other 

entity authorized to resolve disciplinary matters within the institution. Huefner and Daggett 
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(2001) noted that same regulations define final results to mean a decision made by a disciplinary 

body rather than results after all internal reviews and appeals have been exhausted. For example, 

an institution may simply disclose the letter of final determination including the name of the 

alleged perpetrator, the violation, and the sanction, provided that it redacts all other personally 

identifiable information that is directly related to the accused student or to any other student. 

Personally identifiable information includes a list of personal characteristics that would make the 

student’s identity easily traceable or . . . other information that would make the student’s identity 

easily traceable (Walton, 2002). The disciplinary proceedings may range from an informal 

meeting with university administrators to a full hearing where the student can provide witnesses 

and have legal representation (Walton, 2002).  

Sanction imposed is defined as a description of the disciplinary action, its date of 

imposition, and duration (Huefner & Daggett, 2001). Walton (2002) noted that violation 

committed refers to the sections of the institutional student code of conduct or other rules that the 

alleged perpetrator violated and “any essential findings supporting the institution’s conclusion 

that the violation was committed” (65 Fed. Reg. 41,851 41,854). For both victim and public 

disclosures, the terms crimes of violence and non-forcible sex offenses are defined in the 2000 

regulations as they are defined in the federal criminal statutes, to include a) crimes of violence: 

arson, assault (including intimidation and stalking), burglary, criminal homicide, 

destruction/damage/vandalism of property, kidnapping/abduction, robbery, forcible sex offenses 

(including date rape and acquaintance rape); and b) non-forcible sex offenses, statutory rape and 

incest (Huefner & Daggett, 2001). Walton (2002) noted that the Department of Education 

provides guidance to colleges and universities in applying the definition of alleged perpetrator to 

specific situations: In order to determine if someone is an alleged perpetrator, institutions should 
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look at allegations made as part of the disciplinary proceeding. These allegations can be made by 

a victim, a third-party witness, or by the institution. These allegations can be made at any time 

during the disciplinary proceeding, beginning from the time that an initial complaint or a charge 

is filed, until the final result is reached. This disciplinary process is not related to criminal 

proceedings. The institution does not need to refer the matter to the police or await any criminal 

proceedings in order to consider a student an alleged perpetrator of a crime of violence or non-

forcible sex offense. 

 

Sex Offender Exception to Consent Requirement 

20 U.S.C. 1232g(b)(7)(A)(B). Limited disclosure of . . . sex offender status is permitted 

(Daggett & Huefner, 2001). Beginning in 2002, certain sex offenders were required to inform the 

state about any higher education institutions in which they are enrolled (Campus Sex Crimes 

Prevention Act). College and universities have access to this information, and may release it the 

public (Daggett & Huefner, 2001). Huefner and Daggett (2001) referencing 20 U.S.C. 1232g (b) 

(7) (A) commented that under FERPA, education institutions are not prohibited from disclosing 

the information that they obtain about registered sex offenders who are enrolled on their 

campuses. 20 U.S.C. 1232g (b) (7) (B) states: The Secretary shall take appropriate steps to notify 

educational institutions that disclosure of information described in subparagraph (A) is 

permitted.  

 

Requirements for Secretary Regarding  Surveys 

20 U.S.C. 1232g(c). Not later than 240 days after October 20, 1994, the Secretary shall 

adopt appropriate regulations or procedures, or identify existing regulations or procedures, which 
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protect the rights of privacy of students and their families in connection with any surveys or data-

gathering activities conducted, assisted, or authorized by the Secretary or an administrative head 

of an education agency. Regulations established under this subsection shall include provisions 

controlling the use, dissemination, and protection of such data. No survey or data-gathering 

activities shall be conducted by the Secretary, or an administrative head of an education agency 

under an applicable program, unless such activities are authorized by law. 

 

Definition of Parents and Transfer of Parental Rights to Adult Students 

20 U.S.C. 1232g(d). The only groups given actual rights by FERPA are parents and adult 

students (Daggett & Huefner, 2001). Under FERPA, parent refers to a natural or adoptive parent, 

including non-custodial or foster parents; a legal guardian, or a person who is acting in the 

parent’s absence. The law gives all these individuals the same rights to review education records 

unless a court order or law revokes these rights (Shoop, 2008). The rights that belong to the 

student at the postsecondary level belong to the parents of the student at the elementary and 

secondary level (O’Donnell, 2003). 20 U.S.C. 1232g (d) provides: when a student becomes a 

legal adult, the student gains the right to access his or her own education records and that adult 

student’s parents lose their former FERPA rights (Daggett & Huefner, 2001). A student 18 or 

older or enrolled in a postsecondary institution is designated an eligible student, and the rights 

provided by FERPA transfer to the student (Toglia, 2007). Thus, when a student accelerates her 

education and enters college at a young age, her parent’s FERPA rights transfer to her (Daggett, 

1997). Daggett and Huefner (2001) noted that schools may release the records of non-adult 

students to those students. 34 C.F.R. §99.5 provides that schools may choose to give minor 

students additional rights, including the right to access their own records. 
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Annual Notification to Parents of FERPA Provisions 

20 U.S.C. 1232g(e). FERPA requires educational institutions provide annual notification 

of FERPA rights to parents and students (Bonning, 1989). Since changes to the FERPA 

requirements in 1996, institutions are no longer required to have a student record policy in place, 

but they must annually give students notice of their rights under the law (O’Donnell, 2003). 

Parents and students must receive this notice in some format (Daggett, 1997). As a practical 

matter many schools accomplish the notice requirement through a written policy specifying how 

student records will be handled by the institution, and through making that policy available to all 

students (O’Donnell, 2003). FERPA requires schools to notify parents of current students 

annually and effectively of their FERPA rights (Daggett, 1997). Daggett and Huefner (2001) 

noted that Department of Education regulation 34 C.F.R. §99.7 (a) (1) states that the notification 

requirement applies to students currently in attendance. Also, to provide such notice, the school 

may utilize any means that are reasonably likely to inform. 34 C.F.R. §99.7, also, requires that 

parents or eligible students be informed of their rights to (1) inspect and review the student’s 

education records; (2) request correction of their records; (3) consent to disclosures of certain 

information before records are released to third parties; and (4) file a complaint with the federal 

Department of Education’s Family Compliance Office. Daggett and Huefner (2001) also noted 

that FERPA includes a special provision, 34 C.F.R. §99.7 (b) (1) – (2), requiring effective 

notification for parents or adult students who are disabled or do not speak English as a primary 

language. Although not specifically required as part of the parental notice, if a school intends to 

disclose certain information in a directory, the annual notification should note the disclosure, list 

the types of directory information, and explain the deadline and process for parental objection 

(Daggett, 1997). 
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Enforcement Provisions 

20 U.S.C. 1232g(f)(g). FERPA is spending clause legislation (Daggett & Huefner, 2001). 

With respect to enforcement, the text of FERPA addresses only the Secretary of Education’s role 

in compliance and mandates that the Secretary take appropriate actions to deal with violations of 

FERPA (Sidbury, 2003). Responsibility for enforcement is given to the Secretary of Education, 

who is authorized to take actions to terminate federal financial assistance if voluntary 

compliance cannot be obtained and directed to establish an office within the Department of 

Education to investigate and adjudicate violations and complaints (Johnson, 1993). FERPA, 20 

U.S.C. 1232g (g), requires that the Secretary of Education establish a centralized office and 

review board for investigating, processing, reviewing, and adjudicating violations (Sidbury, 

2003). Enforcement of FERPA is the responsibility of the Family Policy Compliance Office of 

the U.S. Department of Education with the penalty being withdrawal of funds administered by 

the Department (Mawdsley, 1996). FERPA, 20 U.S.C. 1232g (f), provides that “action to 

terminate assistance may be taken only if the Secretary of Education finds that there has been a 

failure to comply with the provisions of this section, and he has determined that compliance 

cannot be secured by voluntary means” (Mawdsley, 1996). Since FERPA’s inception, the 

Department of Education has never discontinued an institution’s federal funds for violating the 

Act (Rosenzweig, 2002). 

 

Safety and Well-being of Students Exception to Consent Requirement 

20 U.S.C. §1232g(h). Nothing in this section shall prohibit an educational agency or 

institution from: (1) including appropriate information in the education record of any student 

concerning disciplinary action taken against such student for conduct that posed a significant risk 
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to the safety or well-being of that student, other students, or other members of the school 

community; or (2) disclosing such information to teachers and school officials, including 

teachers and school officials in other schools, who have legitimate educational interests in the 

behavior of the student. 

 

Drug or Alcohol Abuse by Postsecondary Students Exception to Consent Requirement 

20 U.S.C. 1232g(i). This consent exception is limited to institutions of higher education 

(Huefner & Daggett, 2001). Postsecondary schools may inform parents that their under-21-year-

old child has violated school policy regarding drug or alcohol abuse (Daggett & Huefner, 2001). 

Colleges and universities are permitted to disclose violations relating to the use or possession of 

alcohol or controlled substances, regardless of whether those violations are documented in the 

student’s education records (Salzwedel & Ericson, 2003). When a college student under 21 is 

disciplined for an alcohol or drug violation, FERPA permits disclosure of the violation to the 

student’s parents (Baker, 2001), and regardless of whether the students are financial dependents 

for tax purposes (Huefner & Daggett, 2001). No formal disciplinary proceeding is required to 

determine that drug or alcohol policy has been violated; institutions may follow their own 

procedures in making such determination; and the exception does not override state law that 

prohibits such disclosures (Huefner & Daggett, 2001).  

 

PATRIOT ACT Amendment to FERPA 

20 U.S.C. 1232g(j). The USA PATRIOT Act amended FERPA to add a new section on 

“Investigation and Prosecution of Terrorism” (Tribbensee, 2004). Section 507 of the PATRIOT 

Act amended FERPA to require automatic disclosure of educational records to federal law 
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enforcement authorities upon an ex parte order based only upon certification that the educational 

records may be relevant to an investigation of domestic or international terrorism (Whitehead & 

Aden, 2002). The provision, 20 U.S.C. 1232g(j), authorizes the Attorney General or employee 

designated by the Attorney General to apply for and obtain, ex parte, an order requiring an 

educational agency or institution to provide: education records in the possession of the 

educational agency or institution that are relevant to an authorized investigation or prosecution of 

an offense listed in Section 2332b(g)(5)(B) of title 18 United States Code, or an act of domestic 

or international terrorism as defined in Section 2331 of that title (Khatcheressian, 2003). The ex 

parte order does not require a showing of probable cause, it must simply certify “that there are 

specific and articulable facts giving reason to believe that the education records are likely to 

contain information relevant to the authorized investigation” (Tribbensee, 2004). If a true 

emergent need for the information exists, the government has the ability to obtain an order for 

the information, ex parte and without even providing a specific factual basis to the court for the 

need for the information (Khatcheressian, 2003). Although Section 507 of the USA PATRIOT 

Act requires that the Attorney General certify that specific and articulable facts exist supporting 

the government belief that the requested education records contain information relevant to a 

terrorism investigation or prosecution, the Act itself does not appear to contemplate that the 

Attorney General must actually supply the court with these facts, but simply certify that the facts 

exist (Khatcheressian, 2003). The provision allows federal law enforcement officials, with a 

court order, access to educational records without the consent or knowledge of the parents or 

eligible student when investigating alleged terrorism (Toglia, 2007). Students have no idea if 

their records have been turned over to law enforcement or for what reason (Nappen, 2005). Also, 

the FERPA record-keeping requirement is waived (Tribbensee, 2004). On April 12, 2002, the 
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U.S. Department of Education, Family Policy Compliance Office, issued a guidance document 

explaining the USA PATRIOT Act amendments to FERPA. The guidance document discusses 

the permitted disclosure of certain information to immigration authorities regarding international 

students holding F-1, M-1, and J-1 visas (Tribbensee, 2004).  

 

FERPA and Other Statutory Law/Social Issues 

Initially, student records may not appear to be a particularly complicated issue, but in fact 

this topic involves complex legal terrain, as not only FERPA, but a number of other laws 

regulate student records (Daggett, 1997). Since the mid-1970s a range of privacy laws in the 

United States has been enacted to limit government access to a wide range of record systems, 

including government records, financial records, medical records, cable subscriber records, 

electronic mail records, video rental records, and more (Rotenberg, 2002). Despite the numerous 

federal and state statutes designed to protect the confidentiality of records containing personal 

information, the confidentiality of education records may not be safe, resulting in potential 

embarrassment to parents and children and liability to school districts responsible for 

safeguarding the records (Walker & Steinberg, 1997). A number of federal and state laws 

overlap with and in some cases conflict with FERPA (Huefner & Daggett, 2001). Daggett (1997) 

noted the greatest burden FERPA places on schools are dealing with its conflicts with other laws. 

Additional laws and regulations have evolved that intersect with FERPA and in some cases 

redefine or extend FERPA’s privacy provisions (Toglia, 2007). FERPA offers a number of 

opportunities for litigation and educational institutions must be aware of not only the 

requirements of FERPA, but also how that statute interacts with other federal and state laws 

(Mawdsley, 1996). 
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Although the legal system has largely ignored FERPA, its provisions are significant to 

the schools and parents covered by it. Schools invest considerable staff time to comply with 

FERPA. FERPA impacts the way schools perform routine tasks, and sometimes conflicts with 

other laws that schools must follow (Daggett, 1997). Under a fundamental principle of statutory 

construction, courts are required, where possible to harmonize statutes if they are at all capable 

of coexistence (Mayes & Zirkel, (2000). 

 

State Public Records Acts 

FERPA is the law requiring privacy policy at an institution. In addition, an institution 

must consider any relevant state law (O’Donnell, 2003). Despite a broad right of access for 

parents and students to education records under FERPA, courts have still been required to 

resolve questions of access. Occasionally, parent claims of access involve an interplay between 

FERPA and state law (Mawdsley, 1996).  

In the United States, we have placed extraordinary importance on the open flow of 

information. Federal regulations demonstrate a sweeping preference for openness, reflected in 

the Freedom of Information Act, Government in the Sunshine Act, and dozens of other laws 

applicable to the government (Cate, 2000). The federal Freedom of Information Act (FOIA), for 

example, requires disclosure of all records other than (1) “personnel and medical files and 

similar files the disclosure of which would constitute a clearly unwarranted invasion of privacy,” 

and (2) records compiled for law enforcement purposes “to the extent that the production of such 

information . . . could reasonably be expected to constitute an unwarranted invasion of personal 

privacy.” The laws of the states follow a similar pattern: disclosure is the rule; privacy is the 

exception (Cate, 2000).  
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Each state has laws that require public agency records to be open for public inspection. 

States may refer to them as freedom of information, sunshine, or open records laws (Walton, 

2002). As arms of the government, school districts are considered public agencies subject to 

open records requests (Remington, 2002). Most states have passed open meetings laws and open 

records statutes, requiring governmental agencies to conduct their business in public and to make 

their records available for inspection by private citizens and the press. Many courts have 

interpreted these statutes broadly in favor of the public’s right to know. In recent years, courts 

have required school districts to disclose documents that many people once considered to be 

private (Fossey, 1990).  

The roots of freedom of information acts and open records laws lie in the evolving 

bureaucratic complexities of the early 20th century. It was during this time that government 

entities began to maintain thorough records as a means of keeping track of a more transaction-

intensive society. As the transactions became more personal in nature, the public began to 

demand accessibility to records kept by the public entities they empowered. When modern data 

processing and recovery allowed for government entities to comply efficiently with requests for 

information, all 50 states enacted legislation allowing the public access to the information 

maintained by state agencies. Most states followed the model of the 1966 federal Freedom of 

Information Act to ensure governmental accountability (Remington, 2002). 

Remington (2002) also noted that, generally, state open records acts begin with the 

proposition that all records are open to public inspection to any individual or organization. They 

then create certain exemptions from mandatory inspection. Most states enacted an open meetings 

law as well as an open records law. The intersection between the open meetings law and the 

private records laws added another layer of complexity to the problems identifying states with 
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laws inconsistent with FERPA (Baker, 2001). One of the many situations where school officials 

find themselves caught in the proverbial position between “a rock and a hard place” is when the 

news media, often citing the support of a state sunshine statute, request information about a 

student and the parents assert confidentiality of such information, regardless of the 

newsworthiness, based on their right of privacy under the U.S. Constitution and federal statutes, 

such as the Family Educational Rights and Privacy Act (Zirkel, 1997). The practical problem for 

administrators, it would seem, is protecting students from those seeking student information who 

may have inappropriate or illegal motives. However, given the strong presumption under state 

freedom of information or open records laws for access to records, school administrators may 

have little discretion in basing access on the motives of those seeking information (Mawdsley, 

1996).  

Determining the extent of disclosure under open records acts is a high-wire balancing act 

of grand proportions (Remington, 2002). Solove (2002) noted that the numerous federal and state 

laws addressing privacy concerns depend upon an implicit conception of privacy, which informs 

what matters are protected and the nature and scope of the particular protections employed. 

Privacy problems are often not well articulated, and as a result, we frequently do not have a 

compelling account of what is at stake when privacy is threatened and what precisely the law 

must do to solve these problems. States may have their own constitutional provisions on privacy 

and their own statutory versions of the Family Educational Rights and Privacy Act. The language 

of these provisions and their interpretations by state courts may give students greater protection 

than do their federal counterparts (Broadwell & Strope, 1989).  

Like state privacy laws, the scope of open records laws vary from state to state (Baker, 

2001). Although state laws may vary, some, perhaps most, states do not exclude access to 
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personally identifiable information about students (Mawdsley, 1996). State public records laws 

(also known as freedom of information acts or sunshine laws) require generally that records of 

public agencies (such as school districts) be open to the public for inspection (Huefner & 

Daggett, 2001). Educational information that is defined by statute as public records may be 

accessible under state freedom of information acts. Therefore, state open records laws and 

freedom of information laws present opportunities for persons to secure information about 

students (Mawdsley, 1996). Schools must deal with requests for student records under these laws 

(Daggett, 1997). Daggett (1997) commented further that schools must be wary not to violate 

students’ FERPA rights by providing access to student records when responding to requests 

under public records laws.  

However, Baker (2001) postulated that state legislators who enacted open records laws 

understood that confidential student records must be defined as mutually exclusive from public 

records in order for schools to function adequately. Walton (2002) noted that some state open 

records laws provide an explicit exception for federal laws. These states laws indicate that 

government agencies do not have to disclose records that would otherwise be public record if a 

federal law prohibits this disclosure or considers the records confidential. A few states 

specifically mention FERPA as a limit on the availability of public information or indicate that 

student education records are confidential. Sidbury (2000) observed that although all states have 

some form of freedom of information law, which may compel disclosure of records not protected 

by FERPA,  it is plausible that a state institution may initially deny releasing these records even 

though it may be required to do so under the state’s freedom of information law. Thus, it may 

require some form of legal action to compel disclosure under a state’s freedom of information 

law.  
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It is notable that individuals employed by media organizations are the most frequent users 

of open records requests to obtain information. This may be because these organizations are most 

familiar with their legal rights under such laws, or simply because it is their professional duty to 

inform the general public of the actions of public officials (Remington, 2002). However, open 

records acts allow any curious individual or group to request the records of a public agency 

without any interest in the matter at all, although the applicable exemptions to disclosure would 

still apply. Without restraints on open records laws, the public’s right to know could transform 

into an unnecessary fishing expedition (Remington, 2002). 

FERPA does not specifically address the conflicts between its provisions and those of 

other laws (Daggett, 1997). With regard to open records laws, Senator Buckley and other 

sponsors did not address FERPA’s radical implications for states’ rights when they conducted 

their extraordinary campaign to restrict the discretionary authority of school officials (Baker, 

2001). Frequently, demands for education records require courts to balance access rights to 

public records under state freedom of information laws with protection of student privacy under 

FERPA or state statutes (Mawdsley, 1996). When FERPA was enacted, open records laws in 

effect in several states operated at cross-purposes to federal privacy laws (Baker, 2001). In these 

situations, the Supremacy Clause of the United States Constitution would likely allow FERPA, 

as a federal law, to preempt the state open records law, permitting universities to maintain the 

privacy of student records (Walton, 2002). Baker (1987) commented that FERPA is a federal 

statute and therefore weighs in against competing state policies and law with a great deal more 

authority. While FERPA is not of constitutional dimensions, it is the law of the United States and 

takes precedence over any state law or constitutional provision to the contrary. Mawdsley (1996) 

stated that the U.S. Supreme Court has interpreted Article VI of the U.S. Constitution to provide 
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for federal preemption of state law where Congress has explicitly stated that federal law 

supersedes state law, where Congress had not expressly declared that federal law supersedes but 

an actual conflict exists between federal and state law, and where state common law claims 

would conflict with federal law. Where federal law has not expressly preempted a matter, courts 

must determine whether state law has frustrated the purpose of the federal law. Baker (2001) 

suggested that to avoid the possibility that state law would grant public access to school records 

defined as private under federal law, state legislators conceded years ago that federal law would 

determine the status of the records in those cases where the two laws overlapped. In contrast, 

Prober (2005) stated that FERPA does not automatically trump the laws of any state. Daggett 

(1997) noted that the Family Policy Compliance Office (FPCO) of the United States Department 

of Education has suggested that FERPA does not necessarily preempt state laws that conflict 

with it. 

FERPA regulations provide that if a school believes that it cannot comply with FERPA 

because of a conflict of interest with state or local law it must notify the FPCO within 45 days 

(34 C.F.R. §99.61). The FPCO will issue an opinion and attempt to resolve the apparent conflict 

(Huefner & Daggett, 2001). However, Daggett (1997) noted that FERPA does not require any 

action by the FPCO when a conflict is reported, nor does it specify what a school should do in 

the event of a conflict. Daggett (1997) further commented that Congress’s failure to review 

systematically its student records law and related statutes has led to a patchwork quilt of 

provisions whose piecemeal nature limits coherence and effectiveness. 

School officials are well advised to give full measure to the student’s FERPA and related 

rights to confidentiality, conversely tending to a conservative interpretation of any state sunshine 

law. Legally speaking, if and where there is no solid, albeit narrow, middle ground, it appears in 



 

80 
 

 

such situations to err on the side of student confidentiality unless and until completely backed 

into a corner by specific factual circumstances and a compelling specific state law (Zirkel, 1997). 

Zirkel (1997) says that the bottom line is that school officials should first check state law to 

determine whether there is a state open meetings or record law and, if so, to review with legal 

counsel 1) it’s specific provisions, including any exemptions, and 2) related precedents, such as 

whether FERPA preempts the state statute. Remington (2002) stated that where the open records 

laws themselves or FERPA provide insufficient protections of privacy interests, school districts 

should consider using the shield of work-product and attorney-client privileges to provide 

protection for legitimate privacy interests.  

As noted, most states enacted an open meetings law as well as an open records law. 

Schools should take care not to violate students’ FERPA rights by discussing students by name, 

or using details that make them identifiable, in public meetings (Huefner & Daggett, 2001). 

Public meeting laws generally require that meetings of public agencies (such as boards of 

education) be open to the public and the media. Although public records and meeting laws vary 

from state-to-state, they typically include an exception from public access for student records, in 

accordance with FERPA. Public meetings laws typically make some provision for boards of 

education to discuss student records in private, such as when conducting an expulsion hearing, 

either by permitting boards to go into executive session to discuss such records, or by exempting 

certain meetings from these requirements (Daggett, 1997).  

With regard to internal investigations, open records laws mandate disclosure of 

investigatory records and information to those entities that have obtained court orders for 

disclosure. There is little variation between the provisions of most states open records acts. The 

majority of these laws offer very limited protection, if any, against the disclosure of a school 
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district’s internal investigations once they become final (Remington, 2002). Most school officials 

are aware of open records laws in their states, and are quite willing to make records and 

documents available for public inspection. Nevertheless, they may not realize that, depending on 

the jurisdiction, settlement documents can be subject to open records laws, even if the parties to 

the settlement agree that the settlement is confidential (Fossey, 1990). Because some of these 

issues implicate state laws, clear resolution will probably never occur until the issues have been 

litigated in various states (Mawdsley, 1996). 

 

Health and Safety of Students 

As previously noted, FERPA generally bars colleges from releasing any educational 

records that include personally identifiable information without consent from students or parents 

(Gose, 2002). However, the frequency of student-to-student violence on campus has increased, 

as have public concerns about the rights of victims (Baker, 1997). No longer can parents simply 

send their children away to colleges assuming they will be immune to crime because college 

campuses reflect the same problems and concerns found in society as a whole (Walton, 2002). 

Rada (1998) commented that crime on college campuses is a growing and pervasive problem for 

many institutions of higher education. The public’s interest in protecting K-12 students from 

injuries cause by their peers is just as strong as on college campuses, if not stronger (Baker, 

2001). 

Baker (1987) stated that two apparently unrelated concerns of education, student privacy 

and student violence, have converged to present a conflict of competing social interests in 

schools. Rosenzweig (2002) stated that courts are split on whether federal educational privacy 

laws prohibits colleges from disclosing a student’s behavior records to the media, even though 
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the Department of Education has emphatically stressed that such intimate details should remain 

confidential. The controversy revolves around two competing disciplinary beliefs. Campus-life 

professionals argue that confidentiality is critical for campus conduct processes to remain 

educational, effective, and instructive. On the other hand, media outlets and crime-prevention 

groups contend that confidential processes allow colleges to overemphasize student crimes as 

educational opportunities instead of punishment opportunities. Baker (1997) noted that FERPA’s 

legislative history makes no mention of student victims, and by only considering the rights of 

students accused of misconduct the original law failed to account for competing student interests. 

Decman and Bauer (2003) observed that in today’s society, more than ever, school 

administrators are placed in difficult situations as they attempt to ensure the safety of their 

constituents. Communities demand public employees take stronger action to ensure safety in 

schools while school administrators must also protect the rights of individual students. If recent 

articles in the media critical of school officials’ handling of student discipline is any indication, 

the publics’ mistrust of secrecy may have superseded concerns about the long-term risks of 

maintaining stigmatizing information in school records (Baker, 1997).  

Notwithstanding the FERPA policy of the U.S. Department of Education (DOE), judges 

in several states undertook in the 1990’s to re-interpret FEPRA and mandate the public release of 

student disciplinary records under state open records laws (Baker, 2001). Because FERPA, in 

effect, prohibits institutions from disclosing educational records to third parties without the 

student’s consent, there has been substantial debate, confusion, and litigation over what 

constitutes educational records. The crux of the dilemma has been the question of whether 

student disciplinary records are educational records within the meaning of FERPA (Sidbury, 

2000). Following the passage of FERPA, a legal dispute arose over whether universities could 
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release to the media university police files, the source of much of a campus’ crime statistics. 

Relying upon Department of Education advice that campus police files were education records 

subject to FERPA protection, universities refused to release the information. Campus media 

organizations disagreed, and a legal battle ensued. At the heart of the debate was whether 

university police files were education records (Rosenzweig, 2002). Much of the debate 

concerned what constitutes education records and whether Congress intended for the term to 

include records related to a student’s behavior (Rosenzweig, 2002). Although this debate over 

the release of campus police reports ended in 1992, when the Secretary of Education requested 

that Congress amend FERPA to allow law enforcement units to share information without 

violating the law, a new legal battlefront has arisen in the fight over FERPA’s breadth of 

protection, centering on the privacy of campus disciplinary processes (Rosenzweig, 2002). 

Many universities have organized student disciplinary boards in an effort to deal with 

student offenders within the university community, and without police involvement. These 

student disciplinary boards have begun to adjudicate complex criminal issues, ranging from theft 

to assault to rape, and are almost always carried out in secret. The result of this practice is that 

student offenders suffer only the most nominal of punishments, and other students on campus 

remain unaware that a crime has even taken place (Rada, 1998). In an effort to provide parents 

and prospective students with an informed view of campus life, many members of the press and 

media are seeking access to the records of university judicial procedures. However, colleges and 

universities rely on FERPA to protect these records from disclosure. Citing concerns for the 

privacy interests of students, higher education institutions are often unwilling to release 

information that may directly identify students, especially victims and witnesses of crimes 

(Walton, 2002). College officials argue that the details from most campus disciplinary hearings 
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should remain private because punishments are educational rather than criminal, with expulsion 

being the most severe penalty (Gose, 2002). Educators cite the legislative intent of FERPA as 

clearly protecting student disciplinary information from disclosure (Rosenzweig, 2002). Daggett 

& Huefner (2001) stated that it is clear that a student’s discipline records are records under 

FERPA and thus subject to its confidentiality requirements. In fact, such records appear to fall 

within the original statute’s laundry list definition of potential types of protected information, as 

verified reports of serious or recurrent behavior patterns. Campus crime experts and student-

press advocates believe that some colleges will be more likely to urge students to report incidents 

that could embarrass the institution to the campus judicial panels, which operates behind closed 

doors, rather than to the police (Gose, 2002). Rada (1998) commented that university 

disciplinary boards have come to fulfill a unique and ever-expanding role at many of the nation’s 

colleges and universities. Once formed to deal with minor infractions, college students now 

oversee adjudication of rapes, assaults, and drug offenses with little or no expertise in these 

areas. Supporters of disclosure contend that a broad interpretation of FERPA allows schools to 

use the disciplinary process as a means of thwarting public access to crime information 

(Rosenzweig, 2002). Universities will not likely ever understand FERPA as allowing the 

disclosure of disciplinary records for one simple reason: schools benefit more from concealing 

information than they do from releasing it (Rada, 1998). Under the current structure of FERPA, 

these secret campus courts will continue to provide both an inadequate system of justice and 

unwarranted privacy protections for the students that commit these crimes (Sidbury, 2000). 

Colleges and universities may respond to student crime as violations of student codes of 

conduct through their particular judicial procedures. These judicial procedures are the source of 

disciplinary records, and the public, especially campus and local newspapers, are calling for 
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universities to disclose the content of disciplinary records to promote awareness of campus 

crimes. However, university officials likely feel compelled to maintain the privacy of these 

records because FERPA prohibits nonconsensual disclosure of student educational records to any 

party besides the student or the parents of a minor student (Walton, 2002). Walton (2002) further 

noted that the debate surrounds whether FERPA protects records from college or university 

judicial procedures as education records. The Department of Education, through its Family 

Policy Compliance Office, has consistently advised that the term education records should be 

construed broadly (Rosenzweig, 2002). While it is clear from the language of FERPA that 

campus law enforcement agencies’ records on students are not education records within the 

meaning of the Act, the same cannot be said of records that are kept by university disciplinary 

boards. The result has been that many schools opportunistically classify disciplinary records as 

confidential educational records that are protected by FERPA. Thereby the universities are 

insulated from public scrutiny about the events and outcomes surrounding major campus crimes 

(Rada, 1998). Rada (1998) further opined that Congress, by drafting FERPA the way it did, has 

effectively put its imprimatur on the cover-up of campus crime.  

As years have passed and the media spotlight shifted to campus crime, Congress has 

recognized the need to clarify the statute’s coverage of non-academic disciplinary records 

(Baker, 2001). Fifteen years after Congress enacted FERPA, Congress passed the Crime 

Awareness and Campus Security Act of 1990 (CSA) (or the Student Right-to-Know and Campus 

Security Act) to require universities to disclose annual campus crime statistics in hopes that 

schools would intensify their efforts in safeguarding students (Rosenzweig, 2002). Rosenzweig 

(2002) asserted that underlying the student disciplinary records controversy is the interplay of 

these two federal acts, passed in different eras with unrelated goals. In 1990, Congress 
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substantively amended FERPA’s provision on disclosure to comply with the CSA. The CSA 

requires institutions to publish and distribute statistical data on campus crime to prospective and 

current students. Additionally, the CSA permits institutions to inform the victims of violent 

crimes or nonforcible sex offenses of the result of any disciplinary proceedings (Sidbury, 2000). 

In response to charges that FERPA protected the rights of student perpetrators of violence at the 

expense of student victims, Congress amended the CSA in 1992 to provide that complainants in 

such cases had a right to be informed of the outcome of disciplinary complaints (Baker, 1997). 

Though the CSA was not specifically enacted for the purpose of closing the loopholes contained 

in FERPA, FERPA has been amended to allow for the reporting of the information required by 

the CSA. The goal has been full disclosure of accurate information (Rada, 1998). Daggett (1997) 

noted that Congress has, to some extent, attempted to coordinate the functioning of FERPA and 

the CSA.  

Conflict between the two acts occurs regarding the appropriate balance between student 

privacy rights and publicizing campus safety information (Rosenzweig, 2002). There have been 

many perceived conflicts between the disclosure requirements of CSA and privacy protections of 

FERPA. Although it is theoretically possible for a university to comply with both the disclosure 

requirements of CSA and the privacy safeguards of FERPA, many institutions found a loophole 

where certain incidents of campus crime were not included in the required annual crime report 

(Sidbury, 2000). Although Congress responded to concerns by amending FERPA in 1992, 

tension between the two laws has only intensified. In evaluations of the Campus Security Act’s 

effectiveness, disclosure advocates continually accuse universities of abusing FERPA to avoid 

admitting the danger that lurks on campuses (Rosenzweig, 2002). By channeling incidents of 

criminal activity to disciplinary boards, and then classifying them as mere violations of the 
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student code, universities are able to maintain the illusion of safe and crime-free schools. FERPA 

thus provides a convenient loophole for side-stepping the reporting requirements of the CSA 

(Rada, 1998). By preventing colleges from operating in secrecy with regards to crime on 

campus, Congress hoped that students would receive accurate information when choosing where 

to matriculate, thereby influencing universities to view campus safety as a paramount concern 

(Rosenzweig, 2002). While the intention of lawmakers may have been full disclosure, the result 

has been anything but: image-conscious administrators have found dubious ways of evading full 

disclosure by channeling campus crimes into disciplinary boards (Rada, 1998). Another problem 

is the limited scope of the types of offenses which may be disclosed. Even if institutions choose 

to disclose student disciplinary records, FERPA prohibits institutions from disclosing records of 

non-violent crimes such as theft, possession of drugs with intent to sell, illegal possession of a 

firearm, and vandalism (Sidbury, 2000). While many groups still believe that campuses are 

hiding crimes, since the enactment of the Campus Security Act, students are safer on campuses 

than anywhere else during college (Rosenzweig, 2002).  

In 1994, Congress again amended FERPA to comply with the Improving America’s 

Schools Act, which extended the Elementary and Secondary Education Amendments for another 

5 years. The 1994 amendments provided mandatory penalties for third parties to whom records 

were disclosed without authorization. Additionally, the amendments changed the requirements 

for schools to comply with subpoenas for educational records, added a clause permitting schools 

to inform staff members of the nature of pending disciplinary action where safety risks are 

involved, and modified the general exception for unauthorized disclosure to allow reporting of 

unauthorized records to juvenile justice authorities (Sidbury, 2000). Also, the 1994 amendments 

clarified that school officials may share student disciplinary information with officials at other 
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schools without a release in some cases (Baker, 2001). Through the Higher Education 

Amendments of 1998, Congress acted to curb underage alcohol and drug consumption at 

colleges and universities by permitting disclosure of violations relating to the use or possession 

of alcohol or controlled substances, regardless of whether those violations are documented in the 

student’s education records (Salzwedel & Ericson, 2003). Also, in 1998, Congress amended 

FERPA to allow, but not require, institutions of postsecondary education to disclose information 

about incidents of campus crime to third parties (Sidbury, 2000). This major change allowed 

higher education institutions to disclose to the public the final results of disciplinary proceedings 

if “the student is an alleged perpetrator of a crime of violence or non-forcible sex offense and . . . 

with respect to the allegation made against him or her, the student has committed a violation of 

the institution’s rules or policies” (Walton, 2002). The information that universities may disclose 

is limited to the name of the perpetrator, the violation committed, and the result of the 

disciplinary proceeding. Additionally, the amendment allows universities to disclose the names 

of other involved students, such as victims or witnesses, with the consent of those students. 

Moreover, the university may only release information related to violent crimes or nonforcible 

sex offenses (Sidbury, 2000). As noted earlier, the abovementioned conditions, which are 

required for disclosure to third parties, do not apply to records maintained by the institution’s 

police department that were created for the purpose of law enforcement (Sidbury, 2000). Another 

part of the Higher Education Amendments, the Jeanne Clery Disclosure of Campus Security 

Policy and Campus Crime Statistics Act, requires universities to collect statistics on crime and 

distribute them annually to all students and employees, and, more importantly, requires those 

statistics to be collected for crimes that occur on campus, on non-campus buildings or property, 

and on public property (Rada, 1998). Even more significantly, this legislation amends FERPA to 
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make clear that nothing in FERPA prohibits universities from releasing student disciplinary 

records. So while Congress has set out to undo much of the damage that has been done, the effect 

of this legislation is yet unclear. It may well be that the 1998 Amendments to the Higher 

Education Act, while gaining some ground in the fight against campus crime, simply have not 

gone far enough (Rada, 1998). The Campus Sex Crimes Prevention Act, known as Megan’s 

Law, enacted in 2000 amended FERPA to allow institutions to disclose information they receive 

from state officials on registered sex offenders without the offender’s permission (Field, 2005). 

The Campus Sex Crimes Prevention Act permits limited disclosure of a student’s sex-offender 

status, ostensibly to curb the threat that convicted sex offenders would go unnoticed on 

university campuses (Salzwedel & Ericson, 2003).  

Student affairs officials at public universities in all 50 states should expect the trend of 

public records requests to continue. Given the media’s fascination with the personal details of 

sensational criminal cases, journalists may prefer to pore over redacted student disciplinary 

documents in hopes of gleaning some information for publication (Baker, 2001). 

Notwithstanding the efforts made by Congress to deal with the growing problem of campus 

crime, serious problems with the status quo persist (Rada, 1998). In schools all over America, 

student artwork and other papers are displayed on classroom walls, and students grade one 

another’s work. Less comfortably, in schools all over America, when schools determine that 

students have engaged in sexual harassment or other misconduct, their victims and sometime the 

student body are informed of the sanctions imposed on the misbehaving student (Daggett & 

Huefner, 2001). However, if public concerns continue to mount over personal safety in schools, 

secondary schools may find themselves in the business of issuing press statements in the 
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aftermath of incidents of student misconduct regardless of whether FERPA remains the law of 

the land (Baker, 2001). 

The aftermath of the September tragedies has increased the importance of providing a 

safe atmosphere in schools and a higher level of vigilance against inappropriate and illegal 

activities (Decman & Bauer, 2003). The devastating terrorist attack against the United States on 

September 11, 2001, destroyed the World Trade Center in New York City, badly damaged the 

Pentagon, and took the lives of thousands of individuals (Khatcheressian, 2003). The September 

11th attacks have challenged American society in ways that are unprecedented. Within several 

months following the attacks, it became increasingly evident that the “War on Terrorism” was 

evolving into a reshaping of our national security policies and challenging the value that 

Americans have always placed on civil liberties (Whitehead & Aden, 2002). Since President 

Bush declared war on terrorism, the relationships between campuses and law enforcement have 

changed, reflecting the national shift in balance between personal privacy and national security 

(Tribbensee, 2004). It is difficult to speak about privacy in the United States today without 

considering the significance of September 11. That day has had a profound impact on the public 

perception of privacy, the actions of Congress, the development of new technologies, and most 

likely even the decisions of the courts (Rotenberg, 2002). Rotenberg (2002) further commented 

that what we have witnessed since September is both the diminishment of personal privacy and 

the expansion of government secrecy. Many recognize the importance of privacy for freedom, 

democracy, social welfare, individual well-being, and other ends. Many also assert that it is 

worth protecting at significant cost (Solove, 2002).  

Despite the seemingly overwhelming focus on an attitude of safety at any cost, school 

administrators are responsible to adhere to the statutory and court-imposed requirements related 
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to student privacy (Decman & Bauer, 2003). Soon after the attacks of September 11, information 

began connecting terrorist suspects to universities. One of the hijackers was found to be in the 

United States on an expired student visa. Others had attended U.S. flight schools. This 

connection to higher education increased the focus on security at universities. The connection 

also identified universities as potential sources of information, both for and about potential 

terrorists (Tribbensee, 2004). Due to the events of September 11, colleges and universities have 

received increased requests for information regarding students that raised questions related to 

FERPA and the release of educational records (Toglia, 2007). The September 11th attacks 

resulted in a significant addition to FERPA’s language specifically targeted for the investigation 

and prosecution of terrorism (Khatcheressian, 2003). In response to the September 11 attacks, 

Congress amended FERPA to permit the federal government to request and collect certain 

records in the possession of colleges and universities that are relevant to a terrorist-related 

investigation (Salzwedel & Ericson, 2003). 

Congress enacted the Uniting and Strengthening America by Providing Appropriate 

Tools Required to Intercept and Obstruct Terrorism Act of 2001 (“USA PATRIOT Act”) 

immediately after the terrorists acts of September 11 (Tribbensee, 2004). The Act is exceedingly 

long and complex, comprising ten-parts and over 300 pages (Whitehead & Aden, 2002). The 

PATRIOT Act amended FERPA to allow universities to release records of suspected terrorists to 

law-enforcement agencies without student consent (Field, 2005). This amendment makes 

disclosure of educational records the rule, rather than the exception, permitting federal “sweeps” 

of the educational records of certain groups of persons, notably aliens residing in the United 

States on student visas (Whitehead & Aden, 2002). Nappen (2005) noted that the PATRIOT Act 

changes the standards for sharing student records in two important ways: 1) It makes it easier for 
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law enforcement to gain access to student records. Prior to the PATRIOT Act, law enforcement 

agents needed to prove they had ‘probable cause’ before getting access to a student’s record, 

which requests specific evidence of wrong doing. Now under the PATRIOT Act, law 

enforcement only need to have reasonable suspicion--a much lower standard. This means student 

records are not protected as strongly as they were before. 2) FERPA required that schools notify 

students if their records had been released to law enforcement agents. Under the PATRIOT Act, 

schools are no longer required to notify students. Students have no idea if their records have been 

turned over to law enforcement or for what reason. Therefore, the PATRIOT Act amended 

FERPA to allow federal law enforcement officials, with a court order, access to education 

records without the consent or knowledge of the parents or eligible students when investigating 

alleged terrorism (Toglia, 2007).  

Specifically, Section 215 of the PATRIOT Act can be used to access purchase records, 

computer files, educational files, library records, and generic information. Section 507 allows the 

Attorney General to “collect educational records in the possession of the educational agency or 

institution that are relevant to an authorized investigation . . .” (Nappen, 2005). The amendment 

permits the Attorney General or a federal officer or employee designated by the Attorney 

General to apply for an ex parte order that permits the collection and use of educational records 

that are “relevant to an authorized investigation or prosecution” of an act of domestic or 

international terrorism. The ex parte order does not require a showing of probable cause, it must 

simply certify “that there are specific and articulable facts giving reason to believe that the 

education records are likely to contain information” relevant to the authorized investigation. The 

amendment also waives the FERPA record-keeping requirement (Tribbensee, 2004). To the 

extent that student information, library use data, and other records stored on campus computing 
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systems, the systems are subject to the provisions of the PATRIOT Act that enhance surveillance 

capabilities of the government and law enforcement (Tribbensee, 2004). Therefore, students who 

utilize public school libraries may be subjected to lower expectations of privacy. For example, in 

2004, the Federal Bureau of Investigation (FBI) requested the names and addresses of everyone 

who had checked out the book, Bin Laden: The Man Who Declared War on America, from a 

Washington State public library. The Library, however, did not submit to the request, and the 

FBI eventually withdrew its subpoena (Nappen, 2005). However, if the federal agents had 

demanded the book records under the PATRIOT Act, the library would have most likely had to 

surrender them without question or legal recourse. The PARIOT Act does allow government 

access to library circulation records listing books checked out by patrons, or records of Internet 

use. Also, the library may not disclose the existence of a warrant or the fact that records were 

produced, not even to the patron. The Act overrides any state library privacy laws (Nappen, 

2005).  

Arnone (2002) observed that colleges feel that they are in a bind because they want to 

cooperate with law enforcement officials but also have to follow federal privacy laws. Arnone 

(2002) discussed a letter that the FBI sent to colleges requesting information about their foreign 

students that prompted the Association of American College Registrars and Admissions Officers 

to remind colleges what data they do and do not have to release to federal investigators. The FBI 

wanted institutions to supply information about their foreign students, specifically names, 

addresses, telephone numbers, citizenship information, places of birth, dates of birth, and 

foreign-contact information for the past 2 years. The letter specifically mentioned FERPA when 

it stated that the law does not prohibit an educational institution from releasing a student’s place 

of birth, citizenship, or foreign-contact information. The letter also referred to the PATRIOT Act 
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stating that the Act has further granted educational institutions authority to release information to 

the federal government for use in combating terrorism. In a statement posted in its website, the 

association argued that the FBI, by asking institutions to give out information that legally 

requires a court order, is violating a federal law [FERPA] that protects student privacy. In its 

statement, the Registrars’ Association stated that any release of restricted information without a 

student’s consent requires a subpoena. The FBI continued to contend that it was performing a 

necessary job within legal limits. 

Tribbensee (2004) noted that concerns remain regarding surveillance activities that may 

not follow existing procedures for court orders or subpoenas, or which by their nature prevent 

disclosure of the existence of the order to the subject of the search.  

Nappen (2005) suggested that FERPA already contains an exception for safety or well-

being that is arguably sufficient to deal with a true emergency caused by a terrorist suspect. This 

exception provides that personally identifiable information may be disclosed without prior 

written consent if knowledge of the information is necessary to protect the health or safety of the 

student or other individuals. Khatcheressian (2003) noted that the exception was traditionally 

seen as an emergency measure to be used sparingly and to be strictly construed. However, in the 

wake of the September 11th attacks, several practitioners hypothesized that the health and safety 

exception could be more broadly construed to allow government law enforcement officials 

access into a wide array of student educational records on the basis that it was necessary to 

protect the health and safety of Americans. Indeed, the Family Compliance Office stated in the 

days following the September 11th attacks that the health and safety exception provision could 

be used in national emergencies such as September 11, 2001. The guidance stated that the 

exception could apply to nonconsensual disclosures to appropriate persons in the case of another 
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terrorist attack. However, any release must be narrowly tailored considering the immediacy, 

magnitude and specificity of information concerning the emergency. Furthermore, this exception 

is temporarily limited to the period of the emergency and generally will not allow for a blanket 

release of personally identifiable information from a student’s education records. Khatcheressian 

(2003) advised that it appears inadvisable to rely upon a broad interpretation of the health and 

safety exception. Without knowledge of a specific threat that could be averted upon the release 

of student information, counsel would be well advised to be cautious and continue to interpret 

the health and safety exception narrowly. 

The PATRIOT Act curtails some of the privacy rights apparently granted in FERPA 

(Nappen, 2005). Naturally, this has led to great concern as several commentators have lamented. 

The USA PATRIOT Act did not destroy the edifice of U.S. privacy law, but it did significantly 

weaken the structure and limit the coverage of many key statutes. It creates a new sneak and 

peak provision for police to undertake searches without the customary notification requirement 

(Rotenberg, 2002). Americans must be mindful that while the security of husbands, wives, 

children, and friends may be worth some limitations placed on American freedoms, even small 

infringements, over time, may become major compromises that alter this country’s way of life 

(Whitehead & Aden, 2002). The PATRIOT Act lowered the oversight that federal judges have 

over requests that the U.S. Department of Justice makes for court orders to acquire information 

in student records (Arnone, 2003). Whitehead & Aden (2002) stated that Americans should not 

labor under the misconception that freedoms today might somehow be regained tomorrow. Also, 

Whitehead and Aden (2002) reminds us the words of Benjamin Franklin that are inscribed on the 

pedestal of the Statute of Liberty: “They that can give up essential liberty to obtain a little 

temporary safety deserve neither liberty or safety.” 
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Not only have the provisions of the PATRIOT Act raised concerns about the implications 

for civil liberties for U.S. citizens, but also for those persons lawfully present in the United States 

as the provisions included requirements for monitoring foreign students (Tribbensee, 2004). The 

guidance document issued by the Family Policy Compliance Office (which implements and 

enforces the protections provided by FERPA) discussed the permitted disclosure of certain 

information to immigration authorities regarding international students holding F-1, M-1, and J-1 

visas (Tribbensee, 2004). Khatcheressian (2003) noted that there is a complex interaction 

between the Immigration and Naturalization Act (INA), the Immigration and Naturalization 

Service (INS) regulations and FERPA. As FBI officials appeared on university campuses 

nationwide to request information about the foreign students enrolled at these schools, university 

attorneys sought to definitively answer this question: What obligations does a university have to 

provide information about foreign students to the government? Most of the regulations that 

require universities to maintain and report to various governmental agencies information about 

foreign students, do not explicitly address how these rules interact with FERPA. Tribbensee 

(2004) noted that the Family Policy Compliance Office guidance document and educational 

efforts by organizations such as the American Association of Collegiate Registrars and 

Admissions Officers (“AACRAO”) serve to remind campuses that student privacy rights are 

intact and should not be compromised unless specific authority is found in FERPA. 

Khatcheressian (2003) stated that to understand the complex interaction of FERPA and the 

immigration rules, one must first understand that there is no single overriding rule governing this 

situation. FERPA does not provide that it trumps all federal immigration laws, nor do the 

immigration regulations uniformly note that they supersede FERPA. Instead, each rule or type of 
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request for information must be examined to determine whether it will be barred by FERPA. 

Khatcheressian further observed that this area of law is rapidly changing.  

In addition to the terrorist attacks of 9/11, other tragic events and/or social issues either 

impact FERPA or are impacted by FERPA. On April 17, 2007, Seung-Hui Cho, a senior at the 

Virginia Polytechnic Institute and State University (“Virginia Tech”), took the lives of 32 

students and faculty and wounded many others before taking his own life (McAnaney, 2008). 

Seung-Hui Cho had a history on the campus of bizarre and disturbing behavior (Hermes, 2007). 

The violence at Virginia Tech, however, gave birth to a heightened awareness that people with 

mental health problems, on rare occasions, take the lives of others as well as their own 

(McAnaney, 2008). Many questioned how Mr. Cho had been allowed to remain in college, 

without his family being notified, after being put through a hearing for involuntary commitment. 

Also, it soon emerged that a university lawyer operated under the belief that FERPA prohibited 

the institution from ever disclosing medical or counseling records (Hermes, 2007).  

Three days after the tragedy, Timothy Kaine, the Governor of Virginia, formed the 

Virginia Tech Review Panel to evaluate the tragic events that had occurred. The Panel’s results 

indicated that there were clear warning signs of Cho’s mental instability and those individuals 

and departments within the university knew about these signs but did not connect all the dots and 

intervene effectively. Among the warning signs listed were Cho’s previously expressed suicidal 

thoughts, a prior hospitalization, and a finding that he was an imminent danger to himself. Also, 

the panel found that there was widespread confusion among university officials throughout 

Virginia about FERPA (McAnaney, 2008). Hermes (2007) noted that federal, state, and 

university panels formed in response to the incident concluded that too many college 

administrators favored an overly narrow interpretation of FERPA, minimizing their disclosure of 
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student information to avoid legal wrangling over exactly what the law covers. McAnaney 

(2008) stated that this widespread confusion is understandable, as the obligation and duties of 

university officials toward suicidal students have become increasingly ambiguous. Courts and 

legislators have backed university officials into a tight corner when it comes to addressing the 

needs of mentally troubled students, particularly those with suicidal tendencies such as Cho.  

Although the Virginia Tech tragedy may have brought such issues as student suicide, 

students with serious mental health issues, students threatening the safety of other students, and 

the complex problem of how to manage potential threatening situations back to the forefront, 

these issues have haunted and challenged K-12 schools and higher education institutions for 

decades. Decman and Bauer (2003) noted that regulations and statutes, many administrators 

believe, have bound the hands of educational leaders and school districts in keeping schools safe. 

Baker (1987) asserted that FERPA’s guarantees of record confidentiality and parental access 

may make it difficult for a school to discharge its duty to maintain a safe school environment. 

Baker (1987) further commented that to maximize student and personal and professional privacy 

rights, educators must keep vital information to themselves, only down the road to come to 

realize that the safeguards of a student’s privacy interest may contribute to school violence and 

open them and the school district to tort liability. Which value--the need to know or the 

confidentiality of sensitive records--will be sacrificed depends on which goal is deemed superior, 

the right to safe schools or the right to privacy. Baker (1987) suggested that if a school knows or 

has reason to believe that one of its students has violent propensities, its duty under the law to 

supervise adequately includes protecting against this special threat. It might be that all those in 

contact with the students should have a duty to inspect each student’s record thoroughly and to 

keep information current in order to discharge legal obligations of adequate supervision and 
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protection from violence. This potential duty obviously conflicts, however, with the goals and 

terms of FERPA (Baker, 1987). Lake and Tribbensee (2002) observed that changes in common 

law view of suicide have shifted from viewing suicide as a criminal act to viewing it from a 

victim’s perspective. It may be appropriate to risk the allegation of a FERPA violation in a good-

faith attempt to save the life of a student. Gelfman and Schwab (1991) stated that access to 

medical records (as opposed to health records) is governed by state law. FERPA is silent on the 

rights of mature and/or emancipated minors, and related health care confidentiality issues. 

Furthermore, FERPA does not provide for the possibility that a minor child might have some 

confidentiality rights against his or her parents (Gelfman & Schwab, 1991). Langhauser (2001) 

stated that to survive judicial scrutiny, an institution’s adverse action against a student should be 

rationally related to a legitimate interest of the college. If the issue is safety, care should be taken 

not to presume an imminent harm. Unfounded presumptions may be found to be arbitrary or 

capricious. If the college has a rationale basis for its concern, the college can consult with local 

probation officers or mental health experts, and perhaps refer the student to a psychiatric 

counselor for evaluation. But even such experts have difficulty predicting with a meaningful 

degree of certainty a persons’ potential for violence.  

From the 1950s to the 1970s, suicide rates increased by 200 percent among young adults 

and have maintained that level through to the present (Donoso & Zirkel, 2008). Blanchard (2007) 

reported that student suicides are becoming increasingly prevalent on college campuses. Mental 

illness among youth is not confined to college students. Mental illness is pervasive among young 

people in general, as more K-12 students are overmedicated for illnesses such as Attention 

Deficit Disorder (ADD), Attention Deficit Hyperactivity Disorder (ADHD), and social anxiety 

disorder. Baker (2005) commented that when it comes to assessing individual cases, it is next to 
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impossible to predict accurately the likelihood that a particular student will complete suicide 

after an attempt. Some students given no warning prior to contemplating suicide, while others 

who bring attention to themselves through suicidal behavior will never attempt to complete 

suicide.  

As the era of increased litigation in public schools matures, school administrators are 

placed in a precarious position (Decman & Bauer, 2003). In an era when a significant percentage 

of university students are deliberately cutting themselves, swallowing quantities of pills, or 

engaging in other forms of self-destructive behavior, an increasing number of lawsuits are being 

filed against postsecondary institutions by families of students who committed suicide in campus 

(Baker, 2005). McAnaney (2008) suggested that in addition to changes in mental health trends, 

federal law also has influenced the development of university policies addressing suicidal 

students. Blanchard (2007) stated that as institutions obtain more and more information from 

matriculating and continuing students, administrators must ask themselves if mental health 

policies and practices increase their risk of liability, particularly if it is known that a student has 

existing mental illnesses. 

The key seems to be communication between intersecting departments. Parental 

notification not only can serve as a good-faith defense from liability but is also may serve as an 

effective tool in addressing student health needs. However, McAnaney (2008) noted that while 

university officials are permitted under FERPA to inform appropriate parties of a dependent 

student’s health status or of a student’s health emergency, these exceptions to the underlying 

presumption of privacy remains largely unexplained and unclear. As Hermes (2007) stated, 

FERPA, already permits, but does not require, education institutions to disclose information to 

parents who claim a student as a dependent for tax purposes. More specifically, the exception as 
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noted by McAnaney (2008) is to allow parents of dependent students to examine their child’s 

academic records without the student’s consent. Further, the ability to examine an educational 

record is not the same as the right to be kept informed of updates in a student’s record--colleges 

have no duty under this exception to notify the parents of any changes. 

For those institutions that track a student’s financial status and prefer to disclose 

information to parent, the dependency exception relieves university staff of having to distinguish 

between behavioral episodes that rise to the level of health emergencies and those that do not 

(Baker, 2005). The health and safety exception allows university officials to notify parents 

regarding their child’s mental health after a health emergency involving their child. More 

specifically, unless otherwise prohibited by state law, following an emergency, university staff 

members are permitted, but never required, to inform appropriate parties of confidential mental 

health information where knowledge of the information is necessary to protect the health or 

safety of the student or other individuals (McAnaney, 2008). Blanchard (2007) states that the 

2000 amendments to FERPA that provides for the health and safety provision are amorphous, as 

it is unclear as to what constitutes an emergency and whether hospitalization is required before 

schools notify parents. However, the Family Policy Compliance Office has advised that a 

student’s suicidal statements, coupled with unsafe conduct and threats against another student, 

constituted a health or safety emergency under FERPA (McAnaney, 2008). 

Courts have refused to acknowledge a duty on the part of college officials to notify a 

student’s parents following a suicide attempt or threat, which has led university officials to err on 

the side of nondisclosure (McAnaney, 2008). Blanchard (2007) notes that a duty to warn has yet 

to be imposed in the higher education settings even though FERPA regulations have been 

amended to do so. However, parents can be potential powerful partners in attempting to address 
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students’ emotional needs. Baker (2005) stated that is the parents who often possess the most 

knowledge about the student’s medical and behavioral history. Parents working cooperatively 

with university staff to assist a suicidal student is an ideal arrangement so long as the parental 

involvement does not complicate the student’s counseling and recovery. McAnaney (2008) 

stated that although the university could risk fines and the possible withdrawal of funds if the 

definition of an emergency were not narrowly construed in the university’s guidelines, even a 

very strict construction, such as notification following a suicide attempt requiring hospitalization, 

would allow parents to remain better informed than under many current university policies and 

may help to identify the cases most likely to lead to an actual suicide. 

Blanchard (2007) suggested that having been granted Congressional latitude, institutions 

may be remiss in not considering instituting parental notification policies that pertain to the 

mental health of their students, as parents often know more about a student’s medical history 

than the campus staff. Although courts have not imposed a parental notice requirement, the 

practice is advantageous to students in many situations (Baker, 2005). Because it is far more 

problematic to predict and prevent suicide that it is to notify a student’s parents that their child 

has attempted or threatened to commit suicide, it may be in the university’s best interest to use 

the FERPA exceptions to their potential (McAnaney, 2008).  

An upsurge in suicide rates, coupled with the courts increased willingness to hold 

universities liable for neglecting to detect suicidal tendencies, contribute to the proliferation in 

litigation. After the demise of in loco parentis, courts increasingly held higher education 

institutions liable to their students (Donoso & Zirkel, 2008). Although courts have traditionally 

refused to recognize third-party liability in suicidal wrongful-death suits, courts have moved 

away from such a stance in recent cases involving student suicide. Instead, courts have grown 
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increasingly willing to hold university administrators liable if a student’s suicide is particularly 

foreseeable, reasoning that a specific relationship exists between university administrators and 

students (McAnaney, 2008). Though some administrators may fear that the university increases 

its liability by assuming responsibility to oversee student health and behavior, the opposite is 

true. A so-called return to in loco parentis is unfounded, and universities today are more likely to 

be held liable for not taking any action to reasonably address mental issues among students. 

Presently, courts hold institutions to a duty of reasonable care (Blanchard, 2007). 

If these issues just within the context of FERPA are not complicated enough, FERPA 

may sometimes be in conflict with other law with regard to issues of mental health, self-harm 

and/or threats against students by students. However, in some instances other law may 

complement FERPA. FERPA has a connection with the Health Insurance Portability and 

Accountability Act (HIPAA) of 1996, which ensures that individuals have access to their health 

records and that information contained in those records is not available to unauthorized persons. 

Together, HIPAA and FERPA ensure that all individuals are afforded privacy regarding the 

management of their health records. For example, health information entered by a school nurse 

becomes part of the student’s educational record and is governed by FERPA (Toglia, 2007). 

HIPAA generally covers health care workers at local hospitals, but does not govern student 

medical treatment records at the campus health center and the campus counseling center. In lieu 

of federal law, state law governs the release of information in student medical records on file 

with a campus therapist or other health care provider. In some jurisdictions, state medical records 

laws have disclosure provisions similar to the HIPAA provision, which authorizes releases of 

medical information where necessary to prevent or lessen a serious or imminent threat. The 

FERPA exception for health emergencies appears to be broader than the HIPPA exception 
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(Baker, 2005). However, because the FERPA health and safety exception does not govern 

student medical records, this exception cannot be invoked by a campus therapist or the campus 

health center; those persons must look to state law for guidance in emergency situations. This 

FERPA exception does permit nonmedical staff members to disclose to parents in the student’s 

nonmedical files pertaining to the health emergency (Baker, 2005). As noted before, FERPA 

does not apply to student records that are made or maintained by an independent physician, 

psychiatrist, or psychologist acting in his or her professional capacity that are made, maintained, 

or used only in connection with treatment of the student and disclosed only to individuals 

providing the treatment. The Act applies to nonmedical staff members employed by educational 

institutions that receive federal funds, including both private and public universities, and places 

restrictions on school officials’ abilities to disclose student information to outside parties absent 

a FERPA-recognized exception (McAnaney, 2008). 

Under some circumstances FERPA conflicts with other federal law requiring 

confidentiality with regard to substance abuse communications (Daggett, 1997). This is 

particularly notable given the observation by Donoso and Zirkel (2008) that the increasing 

prevalence of binge drinking among college students has contributed to increased litigation. 

Binge drinking is often a catalyst for extremely reckless behavior that could open up higher 

education institutions to liability for neglect that let to physical injury, property damages, and 

sexual assault, among others. Huefner and Daggett (2001) stated that to the extent a state law 

gives older minors the right to get treatment or counseling for substance abuse problems without 

parental consent, the federal substance abuse laws require that records of that assistance be kept 

confidential, even as to parents, unless the minor consents. When school-based personnel 

provide substance abuse services, these federal laws on substance abuse records appear to be in 



 

105 
 

 

direct conflict with the FERPA requirement for parental access to records. Huefner and Daggett 

(2001) further stated that in similar fashion, some states allow minors to get out-patient mental 

health treatment without parental consent. A school-based person who is an employee of a 

licensed mental health agency, or a licensed individual providing treatment in a school, can 

provide outpatient treatment to teenage minors without parental consent, thus setting up the same 

potential conflict as with student substance abuse communications.  

At the present time, parental notice policies vary from campus to campus. Designing an 

effective suicide prevention policy in the 21st century is a supreme challenge (Baker, 2005). 

Universities must weigh difficult options when instituting mental health policies: some students 

may be reluctant to seek counseling if they are afraid of university-sanctioned repercussions 

(Blanchard, 2007). The trend, which seems to penalize university officials who are more actively 

involved with monitoring and treating potentially suicidal students, has led some universities and 

colleges to force suicidal students out of the university setting after the students have sought help 

at counseling centers or hospitals. But university policies that send suicidal students home may 

serve to deter students with mental health problems from seeking the treatment they need in the 

first place (McAnaney, 2008).  

The continued expansion, albeit not explosion, in higher education litigation suggests that 

colleges and universities have reason to bolster their efforts at risk management (Donoso & 

Zirkel, 2008). Communities demand public employees take stronger action to ensure safety in 

schools while school administrators must also protect the rights of individual students (Decman 

& Bauer, 2003). A handful of lawsuits regarding such disclosure are brought against colleges 

each year, usually after suicides (Hermes, 2007). In the absence of a duty to notify, parents of 

students who have committed suicide have sought to establish university liability through 
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wrongful-death suits, alleging that universities have a duty to protect their children from harm 

(McAnaney, 2008). Regardless, campus administrators should not use ignorance or a fear of 

FERPA-related litigation as an excuse not to act prudently when a credible threat exists that a 

student might commit suicide. A fear of litigation should not overshadow professional ethics and 

student affairs ideals (Blanchard, 2007). 

Since the Department of Education has quietly ignored the question of university officials 

contacting parents following a suicide attempt, it is apparent that student affairs officers have 

considerable discretion to make decisions on a case-by-case basis. To ensure the students’ 

parents receive the information, policy designers may choose to implement a system in which a 

student affairs officer or other non-medical staff members communicates the details of the case 

to the parents independently from decision by the health center or campus counselor to contact 

parents. Today, such a practice may be sound from an educational standpoint. Some day in the 

future, the law may require it (Baker, 2005). Baker (2005) also noted the law governing non-

medical staff at universities may change if the courts adopt the K-12 standard of liability. The K-

12 standard holds school officials liable in some cases for a completed suicide where officials 

declined to notify the parents of an earlier suicide attempt. Universities could also attempt to 

define FERPA’s health emergency with greater particularity, thus allowing notification when 

that threshold has been crosses. 

While current law remains unclear, guidelines have been issued that indicate that a 

suicide attempt should be construed as a health emergency (McAnaney, 2008). Blanchard (2007) 

provided that campus administrators need to be educated regarding FERPA regulations, its 

modifications regarding mental illness, and institutional practices and policies regarding suicidal 

threats. As university administrators, student affairs practitioners, and on-campus counselors 
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increasingly become involved in the mental illness of students, it is imperative that they not only 

educate themselves regarding pertinent federal regulations and student rights but also formulate a 

plan by which all parties involved in student cases effectively communicate in an effort to best 

meet student needs. Baker in 1987 suggested that, in some cases, the contrasting considerations 

of privacy should be subordinated to the right to safe schools. Baker (2001) stated that it is likely 

federal legislators will proceed to identify additional situations where the privacy rights of 

students are outweighed by societal interests. Baker (2005) also stated the law is in a state of 

flux, and the legal standard on parental notice may well vary from one jurisdiction to another in 

the future. 

 

FERPA’s Interaction with Disabilities Law 

It is worthy to note that university policies may run afoul of the Americans with 

Disabilities Act of 1990 and Section 504 of the Rehabilitation Act, both of which protect people 

with mental health problems from discrimination on the basis of their disabilities (McAnaney, 

2008). Daggett (1997) observed that FERPA’s potential 45-day access period not only weakens 

parent access, potentially limits parent involvement in education, and creates the possibility of 

inaccurate records, it also is inconsistent with other school records access obligations described 

under other laws such as the Individuals with Disabilities Education Act (IDEA), section 504 of 

the Rehabilitation Act of 1973, and the Americans with Disabilities Act (ADA). Specifically, the 

enactment of section 504 of the 1973 Rehabilitation Act prompted changes in the use and 

contents of school health records. Some of this documentation is immediately recognizable as 

sensitive to the degree that unauthorized and unwise disclosure could result in an invasion of 

personal privacy and would be considered unethical by medical standards. Records of 
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hospitalizations, psychiatric evaluation and treatment, chronic or life-threatening medical 

conditions, and health and social information about a student, and/or the student’s family, all 

clearly require special protection within school files (Gelfman & Schwab, 1991). 

In an effort to maintain a safe school environment, many different working relationships 

have evolved between law enforcement and school officials. They would include frequent 

communication, police resource officers on school grounds, and school police departments with 

officers deputized as part of the local law enforcement network. The FERPA provisions 

acknowledge the possibility that a school may have a law enforcement unit and explains how 

those school units are to deal with education records. However, all of the possible arrangements 

whereby law enforcement officers work regularly on school grounds or have regular contact with 

school officials must be considered in the context of the IDEA (Bartlett, 2004). The IDEA, 

designed to ensure all children with disabilities have access to free appropriate public education, 

contains several provisions relating to records maintained pursuant to FERPA (Walker & 

Steinberg, 1997). IDEA regulations regarding student privacy apply specifically to students who 

have protected status as a result of being identified with a handicapping condition (Decman & 

Bauer, 2003). Yell (1996) noted that IDEA contains many of the components of FERPA, and 

both laws apply to the educational records of students with disabilities. In fact, IDEA requires 

that state and local educational agencies formulate policies regarding the education records of 

students with disabilities that are consistent with FERPA. Huefner and Daggett (2001) stated that 

the IDEA requires the enactment of regulations protecting the privacy and records of students in 

accordance with FERPA.  

However, addressing the confidentiality of special education students presents a different 

challenge for school officials because the IDEA has its own requirements concerning disclosure 



 

109 
 

 

of student information (Mawdsley, 1996). In the 1997 reauthorization of IDEA, the regulatory 

language from FERPA was included but was slightly altered in order to fit the special education 

needs (Decman & Bauer, 2003). Huefner and Daggett (2001) commenting on the amendments to 

IDEA in 1997 and the revised regulations issued by the Department of Education (DOE) in 1999, 

stated the regulations restate many of the FERPA provisions, but also contain some additional 

requirements that apply to IDEA students. Mayes and Zirkel (2000) stated that as a result of the 

1997 amendments to the IDEA, questions arise regarding the IDEA’s interrelationships with 

FERPA. These questions primarily concern the extent of a school’s IDEA-imposed obligation to 

convey a special education student’s records to law enforcement authorities when reporting the 

student’s suspected criminal activity. The 1997 amendments to the IDEA require that schools 

reporting crimes committed by students with disabilities must ensure that copies of the special 

education and disciplinary records of the child are transmitted for consideration by the 

appropriate authorities to whom it reports the crime (Bartlett, 2004). The statute explicitly 

provides that when such a criminal referral is made, the school not only may, but must, share the 

student’s special education and discipline records with the authorities to whom the alleged crime 

is reported. The 1999 regulations, however, state that FERPA requirements apply. Whether this 

added statement unduly constrains the IDEA ’97 provision has been debated by educators 

(Huefner & Daggett, 2001). 

Bartlett (2004) reported that there are inadequate and conflicting administrative 

interpretations attempting to define the parameters of the IDEA requirement that schools must 

ensure transfer of student records when reporting a crime. At least one special education hearing 

officer concluded that the IDEA’s crime reporting provisions were an exception to FERPA 

(Mayes & Zirkel, 2000). Bartlett (2004) along with Mayes and Zirkel (2000) provide several 
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specific examples where hearing officers and/or administrative panels found that FERPA’s 

confidentiality constraints do not apply to the IDEA crime reporting provision--section 

1415(k)(9)(B). However, Mayes and Zirkel (2000) argued that these authorities have not 

correctly stated the law because FERPA and the IDEA’s disclosure requirements are capable of 

coexistence and IDEA regulations command this result. Congress enacted the IDEA to ensure 

access to a free appropriate public education after it concluded that an intolerably high number of 

children with disabilities were entirely excluded from public education. Many of these students 

were excluded under the guise of discipline. In response, the IDEA provides a comprehensive 

system of procedural safeguards for children with disabilities and their families, including 

procedural protections concerning discipline. In a statute that grants children with disabilities 

increased protection, it would seem incongruous to construe section 1415(k)(9)(B) to eliminate 

FERPA’s protections for those very children. The Department of Education’s regulations 

corresponds to the IDEA’s structure and purpose. If section 1415(k)(9)(B) implicitly repealed 

FERPA, the privacy rights of students with disabilities would be significantly compromised 

(Mayes & Zirkel, 2000). 

Huefner and Daggett (2001) stated that under IDEA ’97, state education agencies can 

require that information about disciplinary actions taken against the student be placed in the 

student’s education record and transmitted to the same extent that it is transmitted on non-

disabled students. While IDEA allows for a special education student’s records to be shared, 

school administrators must understand that privacy regulations in IDEA are based on FERPA 

legislation. IDEA requires the disclosure of a student’s special education records to law 

enforcement officials in disciplinary cases involving criminal activity, but only with the caveat 

that this requirement must be exercised to the limits provided in FERPA legislation (Decman & 
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Bauer, 2003). Bartlett (2004) noted that the Department of Education’s FERPA regulations 

permit disclosure of student special education and disciplinary records in only limited situations: 

(a) with the prior informed written consent of the parent or a student aged eighteen or older; (b) 

compliance with a lawfully issued subpoena or a court order, but only when the school makes a 

reasonable attempt to notify the parent or eligible student of the court order or subpoena in 

advance of compliance; (c) when the disclosure is made in connection with a bonafide 

emergency and the information is necessary to protect the health and safety of the student or 

others; and (d) when disclosure is made pursuant to a state statute concerning the juvenile justice 

system and involves the system’s ability to effectively serve the student’s needs prior to 

adjudication. The release of information to the juvenile justice system contained in the last listed 

exception to prior written consent is conditioned on the existence of a state law which protects 

against re-disclosure. Huefner and Daggett (2001) suggested that when a criminal referral is 

made, it would seem that at least one of these exceptions will apply, however the IDEA language 

and regulations are interpreted.  

However, Bartlett (2004) suggested that there is another complication to the complex 

situation of transfer of records when a student with disabilities is reported for a crime. That 

complication arises when a school district maintains its own law enforcement unit. When a 

school has a unit authorized to enforce local, state, or federal criminal law or to maintain the 

security of the school, the records of such a unit are not generally considered education records 

under FERPA. Records created by such a unit and maintained by the unit only for law 

enforcement purposes, are not subject to FERPA’s disclosure requirements and may be disclosed 

as determined by the unit. Records of an educational nature, such as non-criminal student 

disciplinary records, in the possession of the unit, maintain their status as education records and 
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cannot be released by the school’s law enforcement unit except under FERPA disclosure 

provisions. 

Bartlett (2004) postulated that Congress may have envisioned only separate and distinct 

entities when it authorized the reporting a crime and ensuring the transfer of relevant education 

records. Bartlett (2004) stated that a number of questions regarding the relationships between 

school and law enforcement officials remain unresolved. One is whether education records of a 

student with a disability must be transferred to law enforcement authorities following a report of 

crime when the student is charged as an adult rather than a juvenile. Another issue is that 

although the IDEA mandates the transfer of relevant education records when a student with 

disabilities is reported by school officials for committing a crime, the law is silent with regard to 

the time or locus of the crime and reports by other persons. Also, how the law requiring the 

transfer of education records applies in a situation where the school officials report the 

occurrence of a crime to law enforcement officials without knowing the perpetrator presents 

another issue. Bartlett (2004) concluded that the complexities of school authorities reporting a 

crime committed by a student with disabilities and the required transfer of student records were 

not likely envisioned by policy makers in the context of a close and regular working relationship 

between school officials and law enforcement officials. It is imperative that school and law 

enforcement officials discuss foreseeable situations and establish appropriate procedures. 

Advance planning, documentation, and staff development will more likely result in legally 

defensible actions.  

A related interpretive problem connected to IDEA ’97 concerns the transfer of rights to 

an IDEA-eligible child at the age of majority, including rights to review and release special 

education records (Mayes & Zirkel, 2000). Although the IDEA incorporated FERPA language, 
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specific details in IDEA provide for additional privacy protections related to the age of consent 

procedures (Decman & Bauer, 2003). If a state’s age of majority is not 18, the age at which 

FERPA rights shift from parents to students, the two statutes arguably conflict (Mayes & Zirkel, 

2000). 

On November 19, 2004, the U.S. Congress passed IDEA ’04. This version of IDEA 

retains all the major provisions of previous iterations while aligning IDEA more closely with the 

No Child Left Behind Act of 2001 (NCLB) (Huefner, 2007). NCLB requires secondary schools 

to provide military recruiters access to school facilities and contact information for every student 

upon request (Nappen, 2005). Although NCLB requires schools to provide certain directory 

information (names, addresses, and phone numbers) to military recruiters, it also stipulates that 

educational institutions must notify parents of this requirement and provide for opting out 

(Toglia, 2007). The NCLB Act also requires schools to transmit records related to suspension 

and expulsion of students transferring to any public or private school (Toglia, 2007). 

Furthermore, NCLB amended the Protection of Pupil Rights Amendment (PPRA) of 1998 to 

give parents and children additional rights to privacy regarding certain types of student surveys. 

Schools conducting surveys funded by the U.S. Department of Education must obtain written 

permission before minor children participate in surveys that reveal personal information related 

to political affiliations, mental and psychological problems, sexual behavior, religious practices, 

and certain other behaviors, practices, and legally recognized privileged relationships. The PPRA 

also gives parents the right to inspect surveys and opt out of any survey regardless of funding 

sources (Toglia, 2007).  

Huefner (2007) also noted that IDEA ’04 makes significant amendments to previous 

versions of the statute and required the U.S. Department of Education (DOE) to issue regulations 
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to the extent necessary to ensure the compliance with the statute. IDEA 2004 calls for increased 

fair record-keeping procedures and confidentiality regarding students with disabilities (Toglia, 

2007. An important change to the consent requirement concerns the public insurance benefits 

such as Medicaid. A public agency must obtain parental consent each time access to public 

benefits or public insurance is sought. The rationale for obtaining frequent consent is the DOE’s 

interpretation that FERPA consent requirements should apply to each release of information 

from the child’s educational record. The DOE asserted that this parental consent provision 

satisfies FERPA and IDEA requirements (Huefner, 2007). Huefner (2007) noted that such an 

interpretation of FERPA is controversial, and whether this new requirement will significantly 

increase bureaucratic burdens and lessen the case with which education agencies can bill 

Medicaid for reimbursement is a subject of discussion among those agencies. 

Another regulatory addition to the parental consent requirements deserves notice. 

Huefner (2007) stated that although it is desirable for a representative of an agency that is likely 

to provide or pay for transition services (e.g. vocational rehabilitation) to attend a transition 

Individualized Education Plan (IEP) meeting, the invitation to do so can occur only with the 

consent of the parents (or a child who has reached the age of majority). The stated rational is to 

honor the confidentiality and privacy requirements of IDEA, regardless of whether FERPA 

requires such consent. Huefner (2007) also noted another IDEA 2004 regulation that goes 

beyond the requirements of FERPA. The regulations require parental consent for the release of 

information between the local educational agency (LEA) in which the child’s private school is 

located and the LEA of the parents’ residence. The DOE concluded that privacy rights should 

apply, even when the evaluation data are available from both school districts. Regulatory 
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interpretation of parental privacy that goes beyond what either FERPA or IDEA ’04 explicitly 

requires raises questions about overregulation.  

Generally, the IDEA goes beyond FERPA privacy protections. Mawdsley (1996) noted 

that notwithstanding a heightened degree of confidentiality under IDEA, the statute can be 

reconciled to standards under FERPA, state law, and the Constitution. Toglia (2007) noted that 

due to IDEA’s additional confidentiality requirements, what might ordinarily be considered 

directory information requires parent or eligible student consent because disclosure of 

information could be interpreted as identifying a student with a disability. Another additional 

requirement is that IDEA provides that school districts maintain a log of all persons accessing 

special education records. School district personnel comply with this regulation by providing a 

log sheet for educational personnel and others with appropriate educational reasons to complete 

when accessing the records of special education students (Decman & Bauer, 2003). The IDEA 

also gives schools a shorter timeline for complying with requests for access to special education 

student records. Access to records for special education students is required without unnecessary 

delay and must be permitted before any special education team meeting or hearing. Thus, a 

parent of a special education student has an absolute right under the IDEA to access his or her 

child’s records before a disciplinary hearing. Parents of a regular education student do not have 

this right under FERPA (Daggett, 1997). Also, the IDEA has a much more elaborate and 

comprehensive enforcement system than the one in FERPA. Parents under IDEA are entitle to 

administrative due process hearings at the expense of the school district and can appeal adverse 

decisions to the federal district courts (Mawdsley, 2002). Furthermore, the IDEA requires 

training and instruction regarding student records confidentiality rules for “all persons collecting 
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or using personally identifiable [special education student] information (Huefner & Daggett, 

2001). 

Together, FERPA and IDEA have a major impact in the world of education. Mawdsley 

(2002) stated the two most prominent federal statutes asserting parental authority have been 

FERPA and IDEA. Schulze (1999) stated that although it may surprise some educators and 

attorneys alike, the constitutional right of parents to direct the education of their children was 

found to exist over 75 years ago. Identifying a right, however, is not the same as defining the 

contours of that right. Federal statutes, such as the IDEA and FERPA, provide many specific 

rights either to a particular class of parents (e.g. the parents of students with disabilities) or to 

parents generally. Mawdsley (2002) stated that both FERPA and IDEA were unique federal 

statutes when adopted in 1974 and 1975 because they were the first laws, as a matter of public 

policy, to create uniform, national entitlements for parents regarding the education of their 

children. 

For the first time under FERPA, Congress created a national right of unrestricted access 

by all parents to the education records of their children as well as a more limited right to control 

disclosure of their children’s education records. IDEA went further, declaring parents of special 

education students to be equal parents with public schools in determining the educational 

program for their children and the services necessary to achieve that program. Mawdsley (2002) 

further noted that when one moves from FERPA to IDEA it is clear that the statutes have a 

number of similarities. 
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Privacy Act 1974 

Another law related to FERPA, and one that shares overlapping protections is the federal 

Privacy Act of 1974. Baker (1997) noted that the Privacy Act of 1974 is FERPA’s statutory 

cousin, and as noted by Nappen (2005) affects the dissemination of school records. Although 

FERPA appears to be a better and broader avenue for protecting students’ privacy (Papandreou, 

1993), the federal Privacy Act of 1974 established general rules for the collection, retention, use, 

and disclosure of personal information held by the federal government (Richards, 2005). Like 

FERPA, the Privacy Act of 1974 permits an individual to request amendment of a record 

pertaining to that individual and requires the agency to correct the records in the event that such 

information is not accurate, relevant, timely, or complete. 

Unlike FERPA, the hearings provision of the Privacy Act is less likely to impose 

unnecessary administrative burdens upon federal agencies (Baker, 1997). In addition, the federal 

Department of Education is required to comply with the Privacy Act with regard to information 

about special education students. Thus, although the federal Department of Education is not 

apparently itself subject to FERPA, student privacy is still protected when it accesses student 

information; the Department must comply with the overlapping requirements of FERPA’s 

provisions as well as the federal Privacy Act (Huefner & Daggett, 2001). Richards (2005) stated 

that the Privacy Act of 1974 gives individuals certain rights with respect to data about them in 

federal government databases, and Huefner and Daggett (2001) noted that federal agency audits, 

investigations, and evaluations are subject to the Act.  

Gelfman and Schwab (1991), specifically speaking to medical records, noted that FERPA 

was adopted in response to reported abuses of confidentiality, denial of access, problems 

concerning correction or deletion of inaccurate or outdated material in student files, and lack of 
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consistency in record-keeping among school districts across the country. Example of abusive 

practices include, but are not limited to, sharing student information regarding abuse, emotional 

instability, HIV status, family status, and/or poverty (Decman & Bauer, 2003). Daggett (1997) 

noted that FERPA does not deal with the many conflicts it creates with other federal and state 

laws concerning the confidentiality of child abuse reporting and health records. Also, schools 

must respond appropriately to a variety of family requests for records, including those by non-

custodial parents, stepparents, requests by non-biological parents, relatives, or other persons 

acting as parents. 

 

Divorce/Separation 

A persistent issue confronting school counselors is clarification of the non-custodial 

parent’s status regarding access to a child’s educational records in absence of a specific court 

order or other restraint. Obviously, this is a highly-charged emotional issue and can engender 

both rancor and litigation (Aiello & Humes, 1987). Huefner and Daggett (2001) stated that 

despite the belief of many divorced custodial parents, one divorced parent, lacking a court order 

or other legally binding document affecting FERPA rights cannot prevent the other parent from 

accessing a child’s records. Because a school has no FERPA obligation to provide immediate 

access, however, a school could arrange for access for a few days later, providing the other 

parents time to get such a court order. Therefore, although it is held that custody carries the right 

and obligation to make decisions regarding a child’s education, non-custodial parents can obtain 

information about the child’s development as a student (Aiello & Humes, 1987). 

Remley (1985) noted that FERPA and Family Policy Compliance Office (FPCO) 

regulations do define important terms such as parent, custody, and court order, but there is room 
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for interpretation, particularly regarding the ethics of confidentiality. For example, FERPA and 

FPCO regulations do not address the issue of whether a school counselor, with good reason, may 

contact a non-custodial parent to share information without notifying the custodial parent (Aiello 

& Humes, 1987). Aiello and Humes (1987) concluded that it seems clear that statutory law 

allows the non-custodial parent access to records of the child, and the welfare of the child is the 

predominant consideration by those charged with its care (including the school); therefore, when 

the professional judgment of the school representatives so indicates, it is not only permissible, 

but the duty of that representative to contact the non-custodial parent. Under these circumstances 

there can be no requirement to notify first the custodial parent. Daggett (1997) noted that another 

federal statute imposed additional requirements of the school records of homeless children. 

States receiving grants under the Stewart B. McKinley Homeless Assistance Act must provide 

for timely availability of records of homeless children to new school districts in which the 

children may enroll. Lack of records cannot bar enrollment of a homeless student. 

 

Child Abuse/Neglect 

Another federal enactment, the Child Abuse Prevention and Treatment Act of 1974, 

requires participating states to adopt appropriate legislation concerning reporting of child abuse. 

State law must provide for immunity for mandatory reporters, and must establish methods to 

protect the confidentiality of children and parents (Gelfman & Schwab, 1991). Fossey (1990) 

stated that a great deal has been written about the obligation of teachers and school officials to 

report child abuse, including sexual molestation, to state child welfare authorities or the police. 

Fossey (1990) further noted that although in general, most educators are aware of their reporting 
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obligations and attempt to comply with the reporting laws, child abuse reporting laws are not 

always clear about what must be reported and when suspected child abuse should be reported. 

Shoop and Firestone (1988) stated that educators do not report all crimes of suspected 

child abuse and the lack of reporting may be due to the following reasons: (a) a lack of 

recognition of the characteristics associated with child abuse, (b) teachers’ lack of awareness of 

their legal responsibilities, (c) fear of repercussions from parents, (d) fear that a school’s 

reputation or an educator’s prestige would be impaired, (e) lack of knowledge regarding correct 

legal procedures for reporting such cases, or (f) perception that child abuse is a problem for the 

medical profession, the courts, or social welfare agencies. Also, Fossey (1990) observed that 

educators may mistakenly believe that they are permitted to conduct an independent 

investigation of a teacher accused of child abuse before determining whether an accusation 

should be reported. However, as noted by Fossey (1990), in most jurisdictions, it is a criminal 

offense for a person required by law to report suspected child abuse to fail to do so. In a few 

instances, professionals have actually been prosecuted based on charges that they failed to meet 

their statutory obligation to report. Also, in some jurisdictions, a person who is required by law 

to report and fails to do so may be held liable in a civil suit. 

Gelfman and Schwab (1991) suggested that the confidentiality requirement with respect 

to documentation of suspected child abuse poses a potential conflict with FERPA. The Standards 

of School Nursing Practice require that school nurses document on the student’s health record 

any assessment, intervention, reports to protective services, and follow-up care related to the 

suspicion of child abuse. Such documentation on the school health records needs protection, 

since data concerning individual incidents of suspected child abuse should not be accessible to 

other school staff members or, arguable, to parents. Likewise, Daggett (1997) suggested 
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consideration be given to the situation where a school employee suspects a student has been 

abused and the school keeps the information about the possible abuse in the student’s records. As 

a condition of receiving federal abuse prevention grants, state statutes require certified school 

employees to report suspected child abuse to law enforcement or social services authorities. 

Criminal penalties may result if abuse goes unreported. FERPA, however, does not provide 

explicitly for reporting suspected child abuse without parental consent. Gelfman and Schwab 

(1991) stated that even the federal child abuse statute refers to confidentiality of children and 

parents without identifying any limits on parental control of access to a child’s school records.  

 

Medical Records: Communicable Disease, Student Pregnancy 

Schwartz (1997) suggested that video rental records are afforded more federal protection 

than are medical records. Regardless the veracity of Schwartz’s statement, as noted by Gelfman 

and Schwab (1991), FERPA has governed educational record-keeping including school health 

records since its passage in 1974. Hartog-Rapp (1987), Mawdsley (1986), and Bonning (1989) 

among others discussed the role of FERPA in the AIDS crisis which seemed to be in full tilt in 

the mid-1980s. In 1987, Hartog-Rapp stated that the need to preserve the confidentiality of 

students with AIDS remains paramount. If a parent voluntarily discloses to school officials a 

student’s medical condition, such a record is entitled to all protections of FERPA. And yet 

school boards will be under increasing pressure by school staff to disclose the identity of such 

students as a ‘hazard in the workplace’ within the meaning of the Occupational Safety and 

Health Act. 

Mawdsley (1986) observed that the presence of students or employees in educational 

institutions with antibodies to the AIDS virus in their blood has raised concern regarding the 
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appropriate response to AIDS in particular and to other communicable diseases such as hepatitis 

and tuberculosis. Bonning (1989) stated that the highly publicized case in Kokomo, Indiana of 

Ryan White, a 13-year-old hemophiliac boy suffering from AIDS, brought national attention to 

the issue of educating the AIDS infected child in the public school setting. Bonning (1989) 

concluded that both federal and state statutes suggest that the balancing between the infected 

student’s privacy and the public’s right to know clearly weighs in favor of the infected person’s 

privacy. Failure to protect the confidentiality of the student’s record pertaining to a student who 

has a communicable disease may result in a violation of FERPA and may subject the school 

district to the termination of federal funds for school programs.  

Igoe (1980) stated that over the past 2 decades, the nature of school health services 

provided to students in public elementary and secondary schools across the country has 

broadened dramatically. Daggett (1997) observed that to comply with IDEA, schools created and 

maintained new records, such as psychiatric and psychological studies, medical and other 

neurological evaluations, and occupational and physical therapy reports. Schools today also 

maintain records beyond academic and disciplinary ones on students who do not participate in 

special education. School-based health clinics create and maintain records incidental to the 

medical treatment they provide to students. 

Schools also may have mental health and/or social services records. Gelfman and Schwab 

(1991) stated that professional legal dilemmas occur most frequently because of conflicts in law 

(both state and federal), in particular conflicts between educational and medical law, or because 

of conflicts between educational law and school policies and the ethics and standards of care 

which govern the professional practice of school nursing. FERPA, while intended to protect the 

privacy of the individual student and his or her family, may, to some extent, have the opposite 
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effect when applied to health and medical records in schools, particularly given the nature of 

today’s school health services. 

Prober (2005) asserted that school administrators face the difficult task of balancing 

students’ rights against parental rights. This becomes particularly challenging in the area of 

student health care, especially when it concerns sexual activity and reproductive issues. For 

example, a pregnant minor student seeks information about abortion services from the school 

nurse and insists that her parents must not be informed (Gelfman & Schwab, 1991). Daggett 

(1997) stated that to the extent students confide in school personnel about pregnancy or birth 

control issues, case law establishing minors’ reproductive rights arguably limit schools’ rights to 

disclose this information to parents without the student’s consent. 

Gelfman and Schwab (1991) noted that in some states, minor treatment statutes provide a 

specific age (usually 16, but as young as 14 years old) at which a minor may consent to (and thus 

maintain confidentiality about) some general medical treatment and health care services as if he 

or she were an adult. However, FERPA provides that when a student becomes 18 years of age, 

the student may assert rights to his or her school records (which may include health records). 

Moreover, parents who can establish that an adult student is reported as a dependent on the 

parent’s federal income tax return may continue to assert parental rights. 

Since FERPA requires parental access to all school records, the school nurse is in a 

serious conflict when approached by a minor student requesting confidential advice or referral 

concerning health problems, especially when the minor’s right to consent to the referred service 

is established by state law or is constitutionally protected. Prober (2005) reported that in recent 

years, some schools confronted with teenage pregnancy have enacted policies requiring 

disclosure to parents of a student’s pregnancy status, even if the school learns about the 
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pregnancy through confidential communications between the pregnant student and school-based 

health care providers. Such notification policies raise serious concerns regarding the violation of 

students’ rights. Huefner and Daggett (2001) stated that to the extent students confide in school 

personnel about pregnancy or birth control issues, case law establishing minors’ constitutional 

reproductive rights arguably limits schools’ rights to disclose this information to parents without 

the student’s consent. Arguably, schools who share information with parents would interfere 

with the pregnant minor’s right to judicially bypass any parent consent or notice state law 

requirements. 

Prober (2005) stated that in addition to the constitutional limitations placed on mandatory 

policies, depending on the state, laws may prohibit school-based health care professionals from 

disclosing the names of pregnant students to third-parties, including the students’ parents. If state 

law grants minors the ability to consent to certain kinds of medical or mental health care, then 

communication or information revealed by the treatment must remain confidential. Thus, the 

student engaging in confidential communications must consent to any disclosures of confidential 

information to third parties, including her parents or school officials. Twenty-seven states and 

Washington, D.C. have laws or policies that specifically allow pregnant minors to receive 

prenatal care and delivery services without parental consent or notification.  

Daggett (1997) reported that while FERPA provides parents with the right to access all of 

their child’s education records (including some health records), parents may not be qualified to 

understand and interpret these records. FERPA addresses the possible lack of adult and college 

student expertise to interpret health records labeling them as excluded “treatment records” and 

limiting access to a qualified professional of the student’s choosing. However, there is no 

corresponding provision for health records of pre-college students. 
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Gelfman and Schwab (1991) reported that in addition to FERPA protections, there are 

state statutory protections and specific privileged relationships that must be recognized by school 

personnel responsible for maintaining school health records. For example, Connecticut privilege 

statutes protect communications between psychiatrist and patient; battered womens’ or sexual 

assault counselor and victim; psychologist and patient; judge (juvenile court) and child; and all 

communications with clergyman. Huefner and Daggett (2001) observed that while FERPA may 

permit sharing of student information with teachers with a legitimate educational interest, other 

laws may limit information sharing of health information to other health professionals. 

Dagget (1997) referred to another federal statute, the Hatch Act, which imposed limits on 

most federally funded education programs. In such programs, educators cannot require students 

to submit to surveys, analysis, or evaluation involving certain sensitive information such as 

psychological problems, illegal behavior, or sexual behavior without written parental (or adult 

student) consent. Parents of minor students in such programs have inspection rights to the 

instructional materials, including teacher’s manuals, films, tapes, or other supplementary 

materials which are to be used in connection with any survey, analysis, or evaluation. Finally, 

parents must be notified of their Hatch Act rights. 

 

Technology 

As schools collect more and more medical, family, and similar sensitive information, the 

problems of protecting such information will assume paramount importance (Walker & 

Steinberg, 1997). The problems confronted with protecting the ever-growing amount of sensitive 

information, such as health care data, are likely to be more in number and more challenging as 

technology continues to expand. Schwartz (1997) observed that information technology permits 
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greater transmission, sharing, and storage or personal health care data at ever lower costs on a 

national and even international basis. Close to 25 years ago, Nicewander (1985) stated that many 

advocates of privacy allege that it is endangered by automation. There is no question that 

information of all kinds is much more accessible in the age of computers (Hawke, 2006). 

Wasson (2003) observed that technology is a part of life for students at virtually every 

American university. Students log onto a campus computer network to use e-mail, check e-mail, 

check grades, post papers for classes, surf the Web, and conduct other academic and non-

academic affairs. Tribbensee (2004) stated that students, faculty, staff, and administrators in 

higher education are increasingly dependent upon computing resources for virtually every aspect 

of education, research, administration, and daily business operations of colleges and universities. 

Classes are conducted online, data and educational records are stored electronically, and e-mail 

and voicemail are primary forms of communication within the campus and to the world. Sperry 

et al. (1998) suggested that FERPA has particular relevance because of the possibility of privacy 

invasion made feasible by technological developments that allow the government and others to 

obtain and store information and make it easily available to a variety of interested parties. 

As Internet accessibility becomes commonplace in even the poorest schools of America, 

the traditional classroom depicted by Norman Rockwell is disappearing. As teachers and 

administrators strive to maximize the value of the Internet in education, they face new legal 

issues sired by technology (Conn & Zirkel, 2000). In the twentieth century, with the expansion of 

American government during and after the New Deal Period, dozens of national government 

agencies, including the FBI, the Internal Revenue Service, the military, and the Social Security 

Administration began keeping trillions of records on individual citizens. The invention and 

spread of increasingly cheaper and capable computers only facilitated this process, particularly 
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as the use of social security numbers as uniquely effective personal identifiers enabled agencies 

to link records and integrate them with other databases, including state and private databases. 

Databases can be used to process sensitive information--non-newsworthy but nonetheless 

potentially embarrassing or highly personal information. Most people would by horrified if this 

information floated freely from database to database. 

Database privacy is a complex problem, and database regulation would be costly 

(Richards, 2005). In this day of rapid dissemination of information, computer data banks, and the 

pursuits of trivial facts, the concept of individual privacy may sometimes appear to be a remote, 

if not quaint, notion. Yet, there continues to exist in society a strong belief in the individual’s 

right to keep a portion of his life free from the scrutiny of others, and this ides is frequently 

afforded legal protection (D’Ambrosio, 2007). 

Regulation of the collection, use, and disclosure of personal data is often proposed as a 

code of fair information practices. Such proposals call for a combination of tort and public law to 

regulate the relationship between the individuals who provide data and the entities that would 

collect, use, and disclose it (Richards, 2005). Student record privacy is the digital world is not 

just up to the law, but also the norms, the market, and the code, and how they are applied 

(O’Donnell, 2003). Technology has enabled us to develop extremely complex systems of 

institutional record-keeping, resulting in our increased awareness of the threat to privacy such 

systems pose. The recognition of that threat has prompted serious efforts to strike a workable 

balance between the individual’s need for personal privacy and the institution’s legitimate need 

for information (Baker, 1987). 

Students who write, research, and communicate on public computers retain less privacy 

that those who research at home. School facilities are public facilities; students’ expectations of 
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privacy on public machines may be reasonably lower than on home equipment. In fact, many 

schools utilize Internet content filters to block objectionable material, but they can also track 

users’ Internet surfing habits (Nappen, 2005). The ubiquitous academic and administrative use of 

computers on campus has resulted in certain expectations for reliability and security among 

individual users. Some of the psychological expectations that users may have for privacy, 

however, may exceed what the law will protect (Tribbensee, 2004). Technological and social 

change alters the extent to which privacy is a dimension of certain practices as well as what we 

speak about certain practices as involving privacy. The conception of privacy as control over 

information only partially captures the problem. The problem is also engendered by the process 

by which the information is collected, processed, and used--a process which itself is out of 

control (Solove, 2002). Senator Buckley was somewhat prescient in 1974 when he noted that the 

growth of computer data banks on students posed a serious threat to personal privacy 

(O’Donnell, 2003). 

Few would disagree that privacy, or the ability to control the release of personal data, is a 

core value in our society. Few would disagree that the goal of FERPA is to protect this value. 

What remains an open question is the extent to which the principles underlying FERPA will be 

faithfully adhered to in the context of online student record systems (O’Donnell, 2003). While 

discussion of the legal implications of Internet availability and use in the public school setting 

slowly percolates through the professional education literature, many school administrators make 

day-to-day Internet-related decisions according to traditional school policies, inadvertently 

risking legal liability (Conn & Zirkel, 2000). 

Daggett (1997) noted that Congress enacted FERPA in an era when student records 

consisted largely of academic and disciplinary documents, such as transcripts and test scores. 
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Carnevale (2001) stated that FERPA, enacted in 1974, was created when the model of academic 

recordkeeping was very much a paper model. Wasson (2003) suggested that FERPA is no longer 

adequate to guide schools through the complicated privacy issues of the new century. FERPA 

contains no statement of purpose, has little legislative history to guide administrators, and has 

never been amended to address technology issues. Consequently, many schools have not updated 

their FERPA policies to reflect technological changes in the last 5 years. 

Wasson (2003) noted that because FERPA leaves much to individual schools’ discretion, 

systems administrators and registrars often may not consult the statute or may be confused as to 

what us appropriate under FERPA in regard to computer logging. Logging is the process by 

which a system administrator collects data about a computer network and the individuals using 

it. Expectations of privacy in other facets of campus life may cause students to assume their log 

information is protected. To compound the problem, students who are concerned about the 

privacy of their records do not always have viable options for protecting them. The current, 

uncertain status of computer logging and the absence of adequate safeguards to protect logged 

information may allow school officials to misappropriate student data either inadvertently, 

through ignorance or confusion, or intentionally, because no guidelines are in place to stop them.  

The issue of staff and student privacy is not new to the school setting, but perhaps more 

urgent in the Web environment because of the distributive power of material posted on the 

World Wide Web. School administrators should be aware of the liability associated with the 

development and use of school websites and homepages (Lipinski, 1999). Conn and Zirkel 

(2000) noted that a possible avenue for school-parent conflict involves Web sites that students 

construct in school under teacher supervision. When students create such web sites, parents may 

assert the right to view them before they are uploaded in the Internet. 
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One of the exceptions is school directory information. If districts list their school 

directory on the Internet, they must give parents notice and reasonable opportunity to opt out. 

FERPA, however, does not provide parents with the right to prevent publication of the entire 

directory. But if the schools enable students to create web sites with personally identifiable 

information and upload them to the Web without prior parental notification to parents, either 

directly or by link to the school homepage, the parents may assert a violation of FERPA. Courts 

have not yet definitively ruled how FERPA applies in the Internet context, but many school 

districts have adopted policies that regulate the use of student photographs and other identifying 

information on school web sites because of the very real threat of inadvertently supplying 

information about students to child predators. 

Lipinski (1999) observed that while the World Wide Web is a wonderful tool, it is also 

becoming the leading communication medium that sexual and child predators are using to 

engage victims. This reality suggests that schools must take precautions when releasing student 

information into that medium. Placing an online yearbook on the school’s website might provide 

child predators with easy access to name and photographs and the general location of potential 

student victims. FERPA covers the release of student records to third parties. If the school’s Web 

yearbook or other student information consists of simple name and addresses or if sporting event 

information included weight and height it might be considered directory information and be 

exempt under FERPA. The information could not be posted unless the parent specifically 

consents to its posting on the school web site. While many parents may not object to such 

information being printed in a school play bill or a sports program, many parents may not desire 

to see personal information relating to their child posted on the World Wide Web, even that 

directory information allowed by the FERPA exception.  
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Tribbensee (2004) stated that in addition to the legitimate use of campus computing and 

communication networks for academic research and institutional business, these resources can be 

used to facilitate and conduct criminal activity. Unauthorized people inside the university, or 

outside hackers roaming the university’s network, can find confidential data kept on the 

computer network (Carnevale, 2001). The Internet provides a mechanism by which schools 

virtually open their doors to the world; the Internet brings outside communications in, and 

facilitates dissemination of school-related communications to the outside world (Conn & Zirkel, 

2000). 

Tribbensee (2004) observed that many have justified enhanced law enforcement 

surveillance in cyberspace because technology has been used to violate the law. The substantial 

use of campus computing resources to analyze, store, and disseminate valuable and sensitive 

information, and the potential vulnerability of these systems to attack, create a strong need for 

protection and security. This need for security, however, also raises concerns regarding the 

potential for abuse by government and law enforcement. Brady (2007) addressed other forms of 

technology (i.e., video and audio surveillance) that, in similar fashion, generates some concern 

regarding intrusion and abuse of technology. Nappen (2005) stated that throughout the school 

year, schools record student behaviors in a multitude of ways. Under safety rationales, some 

government officials have posted video surveillance equipment in schools. Likewise, Brady 

(2007) offered that the initial justification for installing video cameras in public schools was to 

significantly reduce school violence, vandalism and theft. However, school officials need to be 

aware of FERPA in relation to video camera surveillance. 

Under FERPA, an education record is defined to include any document, photograph, data, 

or image-processed document maintained by an educational agency or individual acting on 
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behalf of the educational agency or institution. Parents are usually legally entitled access to 

videotapes of their children unless withholding these tapes is necessary to protect the health or 

safety of a particular student or others in the school community. In this era of constantly-

evolving, high-tech surveillance technologies, what legal standard constitutes as a reasonable 

expectation of privacy under the Fourth Amendment is currently under debate. Nappen (2005) 

observed that many schools’ speaker systems allow for two-way communications with 

classrooms; in other words, some school administrators may listen in on classroom 

conversations. Brady (2007) stated that public school officials interested in collecting both video 

and audio information from video camera surveillance need to exercise extreme caution. 

Generally, collecting audio data is prohibited under Title I of the Electronic Communications 

Privacy Act of 1986. 

Hawke (2006) noted that another controversy has surrounded the issuance of subpoenas 

under the Digital Millennium Copyright Act (DMCA). The passage of the DMCA in 1998 was 

Congress’s attempt to address copyright in a digital environment. Peer-to-peer (P2P) technology 

(e.g., Napster) allows Internet users to search libraries for music and video files. In an attempt to 

curb the rampant trading of music and video files online, the recording and motion picture 

industries began a campaign of filing lawsuits against individual users for copyright 

infringement. In many cases the copyright owner only has the Internet Protocol (IP) address 

where an infringing file is stored. In order to file suit, the copyright owner first must obtain the 

identity of the person associated with the IP address. Until the subpoena provisions of the 

DMCA are changed through the legislative process, a college or university should comply with a 

valid subpoena in providing the name and addresses of the users of the system, provided that the 

subpoena is issued by the district court where the university is located. Some universities may 
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delay their response in order to notify the students that their names and addresses will be released 

pursuant to FERPA. Although the RIAA (Recording Industry Association of America) has 

argued that FERPA does not apply since the information is only directory information, there has 

been no legal determination as to the validity of this argument. 

Huefner and Daggett (2001) noted that the FPCO 2000 FERPA regulations added two 

new categories of potential directory information: student e-mail addresses and photographs. 

Huefner and Daggett (2001) further stated that these changes, while seemingly innocuous, signal 

emerging FERPA issues. First, student photographs may also contain information about students 

such as race and, for some students, disabilities. A school could be found to have violated 

FERPA by disclosing a student’s special education status. Second, if e-mail addresses are 

FERPA records, what about e-mail systems maintained by the schools? May parents access their 

minor children’s e-mail if the school maintains an e-mail system? May they access other 

students’ e-mail to the extent it contains personally identifiable information about their child? 

The parents’ theory in these scenarios would be that because the school maintains an e-mail 

system, all e-mails in that system are FERPA record maintained by the school, even though they 

were created by students, not employers. Parents and adult students might also argue that even 

deleted e-mails are retrievable by computer experts. For schools that have confidentiality policies 

limiting access to student e-mail, this argument, if successful, could result in the parents having 

access to records that school staff cannot access, and the school having either to violate its own 

confidentiality policy or FERPA.  

In a recent survey, 65% of systems administrators polled admitted that their schools did 

not have any formal policies concerning the collection, appropriate use, authorization levels, or 

disposal of logged computer data. Furthermore, schools that attempt to delineate a technology 
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policy under FERPA are faced with many questions, including whether the value of access is 

more important than the risk of a privacy violation (Wasson, 2003). While the resolution of 

broader privacy issues is important to the higher education community, university administrators 

and their legal counsel must be concerned with the present need to comply with existing law and 

conserving resources (Hawke, 2006). 

Attorneys for institutions of higher education can play an important role in how questions 

are answered by going beyond the role of passive interpreters of rules. Without abdicating their 

responsibility to the rule of law, attorneys can highlight for policy makers at the educational 

institution the implicit choices that are being made by either action or inaction. In the online 

student records context, what the choices are necessarily involves an approach that encompasses 

familiarity with FERPA as well as awareness that there exists a draft of best practices for 

identifiers, authentication and directories (O’Donnell, 2003). Polices should be reviewed for 

compliance with applicable state and federal laws. The policies should also be evaluated in terms 

of campus resources and goals. The policies should address threats from willful wrongdoers as 

well as negligent ones (Tribbensee, 2004). FERPA grants schools the discretion to define a 

legitimate educational interest. Accordingly, policies vary. Because policies are not uniform, 

systems administrators are largely untrained, and schools are not held accountable. School 

discretion in defining legitimate educational interests may undermine student privacy. 

Not surprisingly, schools’ interpretations of the legitimate educational interest exception 

have been at issue in some FERPA controversies (Wasson, 2003). Tribbensee (2004) noted that 

individuals on campus who rely greatly on computing and communication resources may have 

very limited appreciation for their vulnerabilities to malicious attack or even to loss of data from 

more routine system outages. Further, many on campus are not aware of the amendments 
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contained in the USA PATRIOT Act and the potential impact on privacy of electronic and other 

computer and communication records. Campuses should review existing policies and training 

efforts to confirm that they provide adequate and current guidance regarding security and privacy 

issues generally (as they relate to information technology as well as physical security). For 

example, McWilliams (2005) noted that the comprehensiveness of application files creates a 

veritable one-stop-shop for those interested in an applicant’s personal information. 

Wasson (2003) stated that technology has an allure and a seductiveness that occasionally 

catches all of us, and we forget the original goal as we become captivated by the process. Hawke 

(2006) noted that in academe, the creation and exchange of ideas and information is central to 

the mission of the institution; the inherent predisposition is to promote the use and flow of the 

most information. Universities are learning that there is a fine line between keeping information 

open and protecting it from those that would abuse it--both from within the academy and outside 

its boundaries. Whether it be good or bad or both, technology will continue to expand and impact 

education. 

Rotenberg (2002) noted that biometric identifiers and a national ID card are under serious 

consideration. Foster (2003) noted that the U.S. Department of Education is proposing to 

reinterpret FERPA which bars colleges from releasing a student’s transcripts and other personal 

data without the student’s handwritten signature. Under the proposal, students could agree online 

to the release of their data. But as far as some institutions are concerned, the department is 

playing catch-up. Those colleges already let students go online to authorize the release of 

documents. 
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FERPA Problems and Limitations 

General 

One thing is manifestly evident: FERPA was written in haste, enacted without 

consideration by any congressional committee, and subject to confusion and numerous 

amendments (Salzwedel & Ericson, 2003). Sidbury (2003) stated that FERPA has spawned 

significant debate in academic, political and judicial circles since its inception. Rada (1998) 

observed that FERPA has spawned much litigation in both state and federal courts on a diverse 

range of issues. These issues have included parental access, student access, the proper remedies 

for those who have been damaged by the release of information and the constitutionality of 

FERPA in general. Baker (1997) noted that the two decades of experience and social change 

have revealed other shortcomings as well.  

FERPA made waves when Congress passed it in 1974 because the law appeared to give 

powerful rights to students and parents over access to student records (Dowling-Sendor, 2002); 

however, enforcement has been an issue since the original enactment in 1974 (Sidbury, 2000). 

Public school students have few true remedies after their rights have been violated. FERPA lays 

out certain rights that parents and students hold; however, government officials’ mistakes and 

apathy towards citizens’ personal information is apparent (Nappen, 2005). FERPA itself 

provides for enforcement solely through filing complaints with a federal office (Daggett, 1997). 

FERPA’s administrative remedies have been criticized as inadequate, and numerous attempts 

have been made to bring lawsuits against offending agencies or institutions (Theuman, 1993). 

Rosenzweig (2002) stated that although FERPA prohibits most universities from 

disclosing student education records to unauthorized third parties, enforcement mechanisms are 

limited. Consequently, when faced with the issue regarding proper privacy protection to be 



 

137 
 

 

afforded student disciplinary records, schools have an incentive to implement the Act as they see 

fit because reprisal is scarce and minimal. Likewise, Daggett (1997) noted that FERPA’s lack of 

enforcement provisions gives schools little incentive to comply. When schools face a conflict 

between FERPA and another law with stronger enforcement mechanisms, the school most likely 

will comply with the stronger law. 

Warf (2003) stated that with a built-in opportunity to comply with FERPA, institutions 

may decide to leave cost-efficient, yet questionable, policies or practices in place until told 

otherwise. McCarthy (2002) suggested that parents may not be inclined to contest practices when 

the best outcome they can expect is a reprimand of the institution accompanied by an order to 

stop its unlawful practice. Sidbury (2003) stated that it is significant to note that FPCO 

regulations do not contain any procedural mechanism for appeal or judicial review. Thus, 

although students or parents who suspect a violation of FERPA may utilize the FPCO procedures 

to compel compliance with FERPA, they have no assurance that the Secretary will, in fact, 

investigate the claim. 

Although Congress has recognized that a centralized and internal investigative and 

adjudicative procedure is more desirable than allowing courts to interpret FERPA, it is 

questionable whether the FPCO serves as a comprehensive enforcement scheme that is 

incompatible with individual enforcement. McCarthy (2002) noted that fears of sanctions under 

FERPA have caused a number of school districts to change their student record-keeping 

practices, but very few penalties have actually been imposed on educational institutions under 

FERPA. Indeed, no school has yet lost financial aid due to FERPA violations. Rada (1998) 

argued that FERPA claims should allow for damage awards to become more effective. 
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FERPA continues to contain numerous internal and external ambiguities and conflicts, 

and it presents significant and often unclear burdens to schools. Controversies remain in areas 

such as the following: (1) what is the meaning of an educational record, (2) what constitutes 

directory information, (3) should complaining parents of K-12 victims of violence be given a 

right comparable to that already given to postsecondary students to know what disciplinary 

action has been taken against certain misbehaving students, (4) should postsecondary institutions 

have been given the right to tell parents of financially independent adult students of their child’s 

misuse of drugs or alcohol, and (5) how should conflicts be resolved among various federal and 

state laws affecting the privacy rights of students? (Huefner & Daggett, 2001). 

According to Daggett (1997) there is even some dispute about whether FERPA’s purpose 

is to address individual records violations, or merely to prevent systemic violations. Daggett 

(1997) further stated that schools must shoulder unnecessarily heavy burdens as a result of 

FERPA. These burdens may be grouped into four categories: compliance with FERPA itself, 

FERPA’s impact on routine school activities, FERPA’s dated premises concerning student 

records and school practices, and FERPA’s many conflicts, internally and with other laws. 

 

Athletics 

One of the most egregious defects of FERPA is its propensity to allow colleges and 

universities the wherewithal to manipulate the law, thereby protecting the institution while 

giving the appearance of protecting student privacy. One administrator observed that what seems 

apparent is that some colleges and university officials have grown accustomed to using the act--

indeed, abusing it--as a defensive shield against disclosure of information that the public has a 

right to know and to which FERPA never has any relevance (Salzwedel & Ericson, 2003). The 
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world of sports is a particularly interesting arena for privacy issues. Sports often operate at the 

intersection between the individual and the group, the lone athlete and the team, and the self-

absorbed actor and the role model. When athletes step forward to perform, they often do so in a 

public setting that attracts considerable public attention. This is true even when the athletes are 

children, whose privacy we usually respect above all others. It is no surprise, then, that the sports 

field draws its share of privacy disputes (McChrystal, 2001). 

Salzwedel and Ericson (2003) stated that the corruption in college athletics is a story 

repeatedly told but a problem never solved. FERPA is the shield behind which higher education 

hides academic corruption in college athletics. Salzwedel and Ericson (2003) suggested that 

there is only one feasible way to face reality, to expose the corruption and hold presidents, 

academic administrators, faculty, and governing boards accountable: to tell the truth. In order to 

tell the truth about corruption in college athletics, colleges and universities need to disclose 

records--that is, make available to the public--athletes’ academic majors, academic advisors, 

courses listed by academic major, general education requirements, and electives (with the names 

of instructors and course grade-point averages. 

The purpose of disclosure is not to check up on how the students are doing but to 

scrutinize what the institution is doing. DOE regulations go further than the statute (FERPA) and 

provide an elaborate mechanism by which parents and students can waive their privacy 

protections under FERPA. The obvious breadth of the law’s waiver provisions was not lost on 

certain members of Congress. When Congress enacted FERPA, several senators questioned 

whether its waiver provisions would essentially gut the law of its intended purposes. When 

FERPA became law, the NCAA and university officials wasted no time in confirming these fears 
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by ensuring, through mandatory waiver forms, that the law would not hinder their control of 

information relating to athletes. 

 

Drug Testing 

Nowhere is the loss of students’ privacy in schools more apparent than in Supreme Court 

rulings on compulsory drug testing. The landmark 1995 case Vernonia School District v. Acton 

opened the door to mandatory urine tests for any students involved in school-sponsored sports 

(Nappen, 2005). Although this requirement applied only to students in sports programs and 

applied irrespective of any particularized suspicion that a student was using drugs, the Court 

found no Fourth Amendment violation. The affected students suffered a loss of privacy, but the 

privacy interference was found to be reasonable, in part because student-athletes have 

diminished privacy expectations (McChrystal, 2001). 

Seven years later, in Board of Education v. Earls, the Supreme Court expanded school 

officials’ rights to drug test any student participating in any school-sponsored extracurricular 

activity (Nappen, 2005). Scanlan (1987) suggested that like any other phenomenon that raises 

complex legal issues in the context of real-world choices, the mandatory drug-testing of college 

athletes can be compared to a game. The ethical dimension of every context about drug-testing is 

an underlying conflict of values about privacy. 

Baker (2001) noted that during his Senate address, Buckley cited with approval a 

decision by a federal district to enjoin a secondary school from implementing a drug abuse 

intervention program designed to identify potential drug abusers. “The court concluded as a 

matter of law,” pointed out the Senator from New York, “that the anti-drug abuse program 

violated the right of each student and his parents to privacy inherent in the penumbra of the Bill 
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of Rights of the U.S. Constitution. After Buckley introduced FERPA, several senators moved to 

strip the bill of its disclosure prohibitions. Scanlan (1987) noted that FERPA’s privacy 

requirements are likely to affect most drug-testing institutions. Additional problems will arise for 

some because of the concurrent applicability of state statutes imposing similar restrictions on the 

release of student records. In the absence of statutory or regulatory protection of such records, 

the release of true information about a student, including a student-athlete suspended as a result 

of positive drug-testing results, should not give rise to any valid constitutional tort claim for 

invasion of privacy. 

 

Timely Parent Access 

Daggett (1997) suggested that from the parent’s perspective, FERPA does not provide 

meaningful access to records. FERPA provides schools with up to 45 days to respond to parent 

requests for access. Absent extraordinary circumstances, such as requiring attorney or court 

involvement, or retrieving old records in storage, meaningful parent access requires a quicker 

opportunity to review records. For example, a parent is likely to be concerned about her child’s 

progress in school after a poor report card. She may wish to look at standardized test scores or 

meet with the teacher to better understand the problem. If 45 days pass before her request is 

granted, any chance for the child to improve in school for that grading period has been lost. Also 

lost, in direct contrast to a stated purpose for FERPA, is an opportunity for parent involvement in 

her child’s education and perhaps enhanced achievement for her child. 
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Record-keeping Burdens 

Daggett (1997) noted that FERPA’s provisions impose burdens on schools as they 

respond to requests for records, disseminate parental notices, and keep logs of access. Therefore, 

FERPA places substantial burdens on the manner in which a school conducts its daily business. 

Remington (2002) noted the entity having the most discretion and responsibility with regards to 

the disclosure of public information is the custodian of the records. This role is a difficult one, 

for the custodian to respond to the records requests, ultimately deciding whether to release the 

information or invoke a statutory exemption. Thus, knowing the law and its relevant exceptions 

is absolutely essential. Essex (2004) observed that disclosure of sensitive information in a 

student’s personal file without prior written consent can be legally troublesome, especially when 

information is transmitted to others who have no legitimate educational interest in the student. 

Daggett (1997) noted that while FERPA does not mandate staff training, the secretaries and 

office workers who receive these requests cannot be expected to understand FERPA’s 

requirements without training. 

Schools must respond appropriately to record requests by persons outside of the student’s 

family (such as subpoenas and requests from police, other schools in which the student is 

enrolled or will enroll, prospective employers, governmental authorities, the press and public, 

and other school employees). Daggett (1997) further stated that the disclosure decision is not a 

simple one. Whether the request is from a member of the student’s family, another school 

employee that the school decides has a legitimate educational interest, or an outsider, schools 

must determine whether the information requested is actually FERPA material or non-records, 

such as sole possession notes. Secondly, the school must correctly determine whether disclosure 

is permitted or required.  
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Student Employment 

In placing students in work-based learning settings, educators must communicate 

information regarding students’ qualifications to prospective employers. But employers are not 

deemed school officials with a legitimate educational interest. Consequently, teachers and 

administrators may not disclose information considered part of the student’s educational records 

without the written consent of the parent or eligible student (Toglia, 2007). 

Students often ask educators to write letters of reference for employment, scholarships, 

and enrollment in other institutions. Under FERPA, facts often addressed in letters of 

recommendation (e.g., GPA, course grades, performance, and other non-directory information) 

are considered educational records. Consequently, teachers must obtain a signed release from 

parent or student specifying the records to be disclosed, the purpose, and to whom disclosure will 

be made. If a letter of recommendation is kept on file, the student retains the right to read and 

inspect it, unless this right has been specifically waived. An exception to obtaining a release 

when writing a letter of reference occurs when the recommendation is based solely on personal 

association/observation with the student and the letter does not contain any information acquired 

from educational records (Toglia, 2007). 

 

Sole-Possession Notes 

Daggett (1997) noted that there are several consequences of sole possession notes, 

treatment records, school security documents, and alumni records being excluded as FERPA 

records. Daggett and Huefner (2001) stated that the primary consequences of sole possession 

notes, treatment records, school security documents, and employee records being excluded as 

education records are twofold. First, parents (and adult students) have no FERPA right to access 



 

144 
 

 

them. Second, security documents presumably could be shown to outside authorities such as 

police without parent (or adult student) consent, perhaps in the case of public schools, may even 

be accessible under public records laws. Also, if sole possession notes were shown to an outsider 

without the requisite permission, they would no longer be sole possession notes, and would 

become FERPA records, the disclosure of which violates the Act.  

 

Student Application Files 

McWilliams (2005) noted that as a condition of being considered for admission each 

applicant must permit the school to assemble a file that is full of the applicant’s personal 

information. The student-records privacy rules of FERPA do not protect these files because 

applicants are not students within the meaning of the statute. Nor is personal information such as 

that found in application files protected by any general privacy norm. Daggett (1997) argued that 

rejected students have a legitimate interest in knowing the reason. For example, a rejection may 

have been caused by the receipt of an inaccurate transcript or other information from a school, or 

because a school did not receive all of the applicant’s supporting documents. It is illogical to 

permit enrolled applicants to view application records, but not un-enrolled applicants. 

McWilliams (2005) observed that application files are a gold mine of personal information, 

much of which, in other contexts, applicants would be reluctant to reveal.  

 

Education Records Definition 

Though FERPA has been substantially amended since its enactment in 1974, much 

confusion persists among institutions of higher education over the exact meaning of FERPA’s 

use of the term educational records (Rada, 1998). As noted earlier in this paper, Sidbury (2000) 
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stated that because FERPA, in effect, prohibits institutions from disclosing educational records to 

third parties without the student’s consent, there has been substantial debate, confusion, and 

litigation over what constitutes education records. Long (1998) noted that it is important to 

remember that the law covers only education records and not necessarily information personally 

known to a campus official. Consequently, it is not a violation of FERPA for a college or school 

administrator to share with the public that she or he has suspended student “John Doe” for 

misconduct. 

Some Department of Education officials believe that any information that also appears or 

is likely to appear in a student’s record falls within the law but the plain language of the statute 

provides no support for that position. Baker (1987) argued that a student’s right to privacy in the 

school records setting can have no meaning unless there is a broad construction of the term 

education record. The language and other materials make clear congressional intent that the 

phrase be inclusive in nature, and that the medium in which the records is kept is unimportant. 

The most important limitation on an educational record is that it must be directly related to a 

student. Rosenzweig (2002) stated that the “Joint Statement” specifically provides clarification 

that FERPA intended a broad definition of education records. 

 

Student Disciplinary Records 

As noted earlier, Sidbury (2000) observed that the crux of the dilemma has been the 

question of whether student disciplinary records are educational records within the meaning of 

FERPA. Sidbury (2000) also commented that perhaps one of the most significant concerns of 

FERPA is its constitutionality, and that the larger and more significant issue is the 

constitutionality of FERPA, as applied to disciplinary records involving criminal offenses. 
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Theuman (1993) noted that the validity of FERPA under the Federal Constitution has sometimes 

been called into question, particularly in situations where colleges seek to deny student 

newspapers’ requests for access to campus police crime reports involving students have claimed 

that such denial was required by FERPA’s third-party access restrictions. 

Rosenzweig (2002) argued that the legislative history, albeit limited, demonstrated that 

Congress intended for FERPA to provide broad confidentiality protections not only for records 

related to one’s academic appraisal, but also for those files associated with any event related to 

school, including disciplinary files. Also, the Department of Education has consistently resolved 

the issue in favor of student privacy. Furthermore, following the initial passage of the Campus 

Security Act (CSA), the subsequent Acts of Congress indicate that legislators favor protecting 

the confidentiality of students’ disciplinary information. 

Sidbury (2000) noted that the Supreme Court has consistently held that the public has a 

constitutional right to attend criminal proceedings (Richmond Newspapers, Inc. v. Virginia, 1980 

and Globe Newspaper Co. v. Superior Court, 1982). Moreover, the right to attend criminal 

proceedings “is implicit in the guarantees of the First Amendment” (Richmond Newspapers, Inc. 

v. Virginia, 1980). Sidbury (2000) further stated that this conflict between well-established 

constitutional principles and the application of FERPA warrants significant discussion. Smyth v. 

Lubbert (1975) held that a college student at a public institution enjoys the same Fourth 

Amendment protection against unlawful searches and seizures for his or her dormitory room as 

any other adult has in the privacy of his home, dwelling, or lodging. Sidbury (2000) argued from 

here that because college students at public institutions enjoy the same Fourth Amendment 

constitutional protections as all other citizens, it follows that the university community should 

enjoy the same First Amendment right of access to institutional criminal disciplinary proceedings 
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as all other citizens. FERPA, however, only covers the disclosure of student records; it does not 

explicitly or implicitly address whether a third party has access to attend disciplinary 

proceedings. 

Because FERPA only covers access to student’s records and the constitutional rights 

apply only to the public’s access to the hearing itself, this distinction might seem irreconcilable. 

It is possible, however, that some college and university administrators will interpret FERPA to 

implicitly require that the disciplinary proceedings remain closed because the final results have 

not yet been determined. Because FERPA expressly prohibits institutions from releasing any 

disciplinary records during the proceeding stage and implicitly prohibits disciplinary proceedings 

from being accessible to the public, it is unconstitutional. Sidbury (2000) additionally argued that 

the public has a constitutional right to access judicial records (Newman v. Graddick, 1983) and 

that FERPA also fails this constitutional standard because of its over-breadth in prohibiting 

access to all pending disciplinary records, not merely those that interfere with the administration 

of justice. Sidbury concluded that for FERPA to pass the constitutional muster it must be 

amended to mandate disclosure of all student disciplinary records. 

Daggett and Huefner (2001) agreed with Sidbury in that FERPA should be amended; 

however, asserted that the amendment should continue FERPA’s current approach of permitting, 

but not requiring, victim and public disclosure, leaving the disclosure decision in each case to the 

school’s best judgment. Daggett and Huefner (2001) argued that excluding discipline records 

from FERPA ignores the real interests various constituencies have in keeping some aspects of 

discipline confidential. Publicity surrounding discipline may be punishment in and of itself, 

which in some cases could be harsher than the misconduct warrants. Also, publicity of 

disciplinary proceedings may create suspicion that an innocent student is in fact guilty on a 
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“where there’s smoke there’s fire theory.” Making the disciplinary hearing open, or ending the 

confidentiality of the details of any decision may be a heavy burden on the complainants and 

other witnesses, and may prevent complainants and witnesses from coming forward. Moreover, 

students and their parents have undisputed interests in accessing their own discipline records. 

These access rights would be unavailable if discipline records were excluded from FERPA. 

Additionally, in many states, it would make such records subject to public records and 

meetings laws since they would no longer be protected by FERPA. Arguably, this would mean 

that media and the public would be entitled to be present at expulsion hearings and access 

disciplinary records. However, Daggett and Huefner (2001) did agree with Sidbury (2000) in that 

FERPA’s current language permitting very limited disclosure of disciplinary outcomes to victims 

and the public should be broadened. This proposal broadens current FERPA language in two 

respects. First, disclosures would not be limited to postsecondary institutions. Second, 

disclosures would not be limited to crimes of violence or non-forcible sex offenses, but would 

include any behavior found to violate school rules (Daggett & Huefner, 2001). Daggett (1997) 

reasoned that as violent crimes occur in all levels of education, pre-college and college-age 

victims have the same interest in knowing what has happened to their attackers. Sidbury (2000) 

stated that the most confounding feature of limiting releasable records only to violent crimes and 

non-forcible sex offenses is that the provision seems to imply that only violent crimes and non-

forcible sex offenses are unsafe. By limiting what types of criminal offenses that may be 

disclosed, Congress has, in effect, deemed some crimes so unserious that they actually warrant 

federal protection. By requiring that the crime rise to level of a violent crime or non-forcible sex 

offense, Congress has placed all other crimes under the veil of educational records protected by 

FERPA. 
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Daggett and Huefner (2001) asserted that there are two important reasons for allowing 

more disclosure of student discipline records. The school and the victim have a significant 

interest in knowing the outcome of any school discipline when student misconduct involves a 

victim. Schools also have institutional interests in disclosure of disciplinary action to victims. 

The victim must have confidence in the school’s response to misconduct by knowing what action 

has been taken against the wrongdoer. Furthermore, knowing what actions schools have taken in 

the past may serve as an incentive for students to report future alleged misconduct. Daggett and 

Huefner (2001) also reasoned that by allowing schools to disclose disciplinary results to victims 

helps students and their families to understand that the school has met its legal responsibilities, 

and avoids legal claims. Conversely, Rada (1998) argued that by not releasing disciplinary 

records, educational institutions are shielding themselves from tort liability. 

While it appears likely that Congress intended to end the educational records controversy 

with the 1998 amendment, the current state of FERPA still possesses many lingering problems. 

The language of the 1998 amendment to FERPA regarding disclosure is overly vague (Sidbury, 

2000). Sidbury (2000) stated that under the 1998 amendments, institutions are narrowly 

permitted to disclose only the final results of a student disciplinary proceeding. In effect, these 

rather narrow requirements afford students a heightened privacy protection. Thus, FERPA 

affords greater privacy protection to students that commit criminal offenses than to all other 

citizens that commit criminal offenses. Also, if an institution conducts a disciplinary proceeding 

to determine whether a student committed a criminal offense and the prosecutors are unable to 

prove that the student committed a criminal offense, the results of the proceeding will be 

protected by FERPA. Thus, if a student is alleged to have committed a crime and the institution 

declines to report the crime to local law enforcement agencies, FERPA prohibits the institution 
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from disclosing the final results unless the institution determines that the student committed the 

offense. Without mandatory disclosure, university judicial affairs officers will continue to 

incompetently supplant the criminal justice system. 

Sidbury (2000) also noted that distinction between public and private institutions in the 

application of FERPA creates drastic inconsistencies with regard to disclosure of disciplinary 

records. The interplay between FERPA and state freedom of information laws may hasten the 

release of disciplinary records previously protected by FERPA. The problem, however, is that 

freedom of information laws only apply to public institutions. If private institutions choose to 

adopt a policy of nondisclosure, the 1998 amendment has no affect whatsoever on private 

institutions. The amendment merely affords private institutions the option of releasing records 

not protected by FERPA. If private institutions consider such factors as how a policy of full 

disclosure will affect recruitment and affect their reputation for safety, private institutions have 

very little incentive to adopt a full disclosure policy and stand only to lose by enacting a policy. 

Until FERPA is amended to mandate disclosure of disciplinary records, this loophole will only 

continue to be abused. 

 

Hearing Provision 

The potential administrative burden imposed by the FERPA hearing provision is 

significant. One might ask why the statute has a hearing right at all. Not only are FERPA 

hearings of dubious practical utility, but other aspects of FERPA facilitate the correction of 

errors on student records in lieu of a hearing (Baker, 1997). Although FERPA grants students a 

right to a hearing regarding information in student records, the purpose of that hearing is 

narrowly circumscribed (Mawdsley, 1996). Since a student has the right to access his entire 
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education file, a record discrepancy could presumably be uncovered by a routine examination. 

Were a medical school academic review committee to place a student on probation, for instance, 

only to have a registrar inadvertently type dismissed on his transcript, the matter might easily be 

rectified without a hearing simply by bringing the discrepancy to the attention of campus 

officials (Baker, 1997). 

Baker (1997) noted several potential burdens and/or problems associate with FERPA’s 

hearing provision. For instance, in theory, a FERPA hearing should be relatively short since the 

hearing officer need only to resolve the record-keeping issue at hand. However, maintaining a 

narrow focus at a FERPA hearing may be difficult at best, especially during a contentious 

dismissal where a disgruntled grievant may be expected to raise substantive issues beyond the 

statute’s intent. Nothing in the statute explicitly precludes an attorney from exhausting the 

school’s grievance procedures and then requesting a FERPA hearing in hopes of relitigating the 

merits of the school’s case under the guise of clearing up inaccurate or misleading information in 

the student’s file. Not only does FERPA include such imprecise terms as inaccurate and 

misleading but the third basis for a hearing remains an open invitation to misinterpretation. A 

judge looking at the statutory language might be persuaded to apply FERPA beyond the scope of 

the sponsor’s intentions. Daggett (1997) stated that hearings also require staff time when parents 

challenge records as being inaccurate, misleading, or invasive of privacy. When a parent requests 

a hearing, the time required to conduct it and issue a written decision is significant. 

Baker (1997) suggested that the selection of the adjudicator is perhaps the most 

controversial issue. Schools are required to assign an official to conduct the hearing who does 

not have a direct interest in the outcome of the hearing. Educational institutions are permitted to 

assign as the adjudicator any party, including an official of the educational agency so long as he 
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or she is not directly interested in the outcome. The regulations are silent as to what constitutes a 

direct interest, but presumably mere affiliation by employment does not create an irreconcilable 

conflict of interest. Baker (1997) concluded that all things considered, it may be time to delete 

the hearing rights provision from FERPA and rely entirely upon constitutional law, contract law, 

and state administrative procedure acts to ensure the hearing rights of students. Given the 

sunshine effect of FERPA’s record access provisions, parents and students may have little reason 

to fear that sensitive information contained in education records will be incorrectly transferred 

from one document to another within the school setting without fair consideration for correcting 

such an error. 

 

Burdens on Schools 

Daggett (1997) noted that other burdens imposed on schools are less obvious but 

substantial. For instance, FERPA requires schools to prepare the parental notice, and disseminate 

it in an effective way to both English speaking and non-English speaking parents. In addition, 

when schools receive requests from parents to inspect their child’s records, the retrieval process 

requires staff time. Often, a staff member must stay with the parent during the review to maintain 

the records’ integrity. Furthermore, any requested explanations or interpretations may require 

additional staff time. FERPA provides no limits on the number of times a parent may request 

review, nor does it establish the duration of any review. Some students’ school records are 

voluminous, and the reviewing process may take many hours or even days. FERPA provides no 

funds, however, to schools for these labor costs. Moreover, schools cannot charge parents for 

these costs except for copy fees, and in limited cases, a parent may actually be entitled to a free 

copy of records. 
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In the case of requests by outsiders, schools must maintain an access log of unconsented-

to requests for records, and most unconsented-to actual disclosures. If consent has been provided, 

the school must determine whether the consent form meets FERPA requirements and it must 

maintain a copy of the form. 

Responding appropriately to subpoenas of student records can be particularly difficult. 

Schools may be obligated to notify parents before complying with the subpoena, or may be 

forbidden from notifying parents. FERPA’s provisions burden schools’ exercise of routine 

educational activities. For example, a school cannot simply send a copy of its honor roll or 

Dean’s list to a newspaper. FERPA requires that parents either consent before the honor roll is 

released, or that schools inform parents that honors are treated as FERPA directory information 

and provide parents an opportunity to object to release of their child’s records. Whether test 

protocols and associated raw test data containing personal identifiable information must be 

released under FERPA is a matter of controversy. 

Some college officials and members of Congress argue that FERPA does not need to be 

updated, and may not even need to exist. Others, though, say the law is vital and should be 

changed to give students more protection and hold colleges more accountable for violations 

(Arnone, 2003). Regardless of the differing opinions, as noted by Essex (2004), numerous forms 

of litigation have emerged since the passage of FERPA, which indicates a need for school 

personnel to know the law and follow it. Essex (2004) stated that damaging information 

disclosed to a third party may result in defamation of character charges if false information is 

intentionally communicated in writing (libel) or orally (slander). 

Daggett and Huefner (2001) commented that the Supreme Court held in Davis v. Monroe 

County Bd. of Educ. (1999) that schools at all levels may be vicariously liable under Title IX for 
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peer sexual harassment of students of they are deliberately indifferent to claimed harassment. 

Considering Sidbury’s (2000) assertions that higher education institutions’ disciplinary 

proceedings are inadequate, if not, an exercise in indifference of justice, it may not be too far-

reaching for such a claim to be brought under Title IX. Daggett and Huefner (2001) also 

suggested that the federal government, in some cases, may also enforce FERPA by bringing a 

civil action. Sidbury (2003) stated that a student is not left without judicial redress for wrongful 

disclosure of records. In some circumstances, a number of alternative causes of action are 

available to a student whose records were wrongfully disclosed. 

Enacted in 1974 to oversee the privacy, discharge, and accuracy of educational records, 

FERPA has significant implications for teachers and administrators (Toglia, 2007). Many claim 

that these implications have been mostly negative while others point toward both negative and 

positive implications of FERPA. Baker (1997) suggested that the economic costs of FERPA 

were not adequately considered at the time of its enactment. Daggett (1997) stated that from a 

parent’s perspective, FERPA appears to provide significant rights, unfortunately, these rights 

exists largely on paper. The statute and regulations establish a review board (FPCO), but do not 

assign it any responsibilities. 

Although FERPA conveys an undisputedly important and laudable right on parents, 

complying with its conditions in order to receive federal education funds is not a small burden 

for schools. Congress should “buck up” Buckley by amending it to increase clarity and reduce 

inconsistency, thereby achieving its statutory purpose. Salzwedel and Ericson (2003) suggested 

that evidently, when Congress wants to act and remove the shield of FERPA in certain 

circumstances, it does so, and it does so without hesitating--even though students’ privacy rights 

are arguably affected. Yell (1996) suggested that a positive result of the passage of FERPA has 
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been the cleansing of files of inaccurate information and information based on opinion rather 

than fact. Regardless of the controversies surrounding FERPA, it is likely many would agree 

with Huefner and Daggett (2001) in that parents, students, and schools would be well served by 

more intensive and focused Congressional scrutiny of student records issues.
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CHAPTER III 

METHODOLOGY 

Introduction 

The focus of this study was a review of the case law involving the Family Educational 

Rights and Privacy Act (FERPA). This study involved a qualitative research design utilizing a 

legal-historical orientation. The research included a thorough literature review of scholarly 

publications that offer discourse on the broad issues of student privacy and public access to 

information, and more specifically, the legal, ethical, and professional implications of FERPA. 

The primary focus of the study is the exhaustive analytical research of FERPA case law since the 

enactment of the statute in 1974. The court decisions provided data that indicated outcomes and 

trends involving FERPA litigation, and provided insight about future litigation involving FERPA 

provisions. Additionally, other relevant case and statutory law was researched in order to provide 

a full context.  

 

Research Questions 

1. What issues involving FERPA have been clearly defined by the federal and state 

courts? 

2. What are the outcomes associated with FERPA litigation? 

3. What are the trends that can be discerned from the case law regarding the scope and 

application of FERPA? 

4. What are some of the rationale employed by the courts in FERPA litigation?
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5. What principles for school administrators regarding the management of student records 

may be derived from the FERPA case law? 

 

Research Materials 

The materials used to research FERPA, student privacy rights, and public access to 

information included scholarly articles and commentary, legal textbooks, on-line educational law 

digests, law digests in print, statutory law, and judicial decisions from state courts, state appellate 

courts, state supreme courts, United States District Courts, United States Courts of Appeals, and 

the United States Supreme Court. The majority of court decisions reviewed were from 1974, the 

year of FERPA’s enactment, to 2008. Additionally, cases outside the time period were reviewed 

as necessary for the legal-historical analysis of student privacy rights and public rights to access 

information and government action to access private information. 

 

Methodology 

The data was analyzed for outcomes, tensions, trends, and principles that exist in the case 

law related to FERPA. Creswell (1999) defined qualitative research basically as an inquiry based 

on distinct methodological traditions of inquiry that explore a social or human problem. The 

researcher, conducting the study in a natural setting, seeks to build a complex and holistic 

picture. The researcher, among other things, analyzes words and utilizes reports. 

The data analysis procedure that was utilized was time-series analysis. Yin (1989) 

defined time-series analysis as a data procedure that permits the researcher to trace the pattern of 

change in a subject over time. Time-series analysis was used to trace change and identify 

patterns of change associated with the application of FERPA from 1974-2008. Through an 
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examination of the research materials over the 34-year history of FERPA, reasonable 

conclusions could be asserted.  

A thorough comparative and historical analysis allowed the researcher to address the 

research questions. The research was particularistic as a study that focused primarily on a 

particular type of litigation, and the study was heuristic as the study provides insight for 

educators in K-12 schools and postsecondary educational institutions.  

The instrumentation utilized in this study was the West Education Law Digest and the 

West Education Law Reporter System. The digests serve as publications of cases from the 

National Reporter System. The West digest system consists of over four-hundred topics arranged 

alphabetically. Each topic is divided into numbered sections which are called key numbers and 

designate specific points of law. A topic and number are assigned by the West Publishing 

Company to a summary of a portion of an opinion (Statsky & Wernet, 1995). The topics serve as 

major categories and underneath are subcategories. Within the subcategories are the numerous 

cases assigned by topic. The editors at West Publishing summarize each case and place a brief in 

the digests. The abstract only provides limited information relevant to the case and point of law 

relevant to the topic. The primary inquiry for this study went through the topics of “Records” and 

“Colleges and Universities: records and transcripts,” as found in the West Law Digest. The Key 

Number 30 under Records--Access to records or files in general, and Key Number 31 under 

Records--Regulations limiting access; offenses, and Key Number 9.40 under Colleges and 

Universities--Records, transcripts, and recommendations, were the Key Numbers that directed 

the research. The briefs under each case reference were scrutinized and FERPA cases identified. 

Cases identified as FERPA-related were pulled from the West Education Law Reporters by using 

the Education Law Reporter citation provided in the digest by the relevant case brief.  
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The West Education Digest system is provided in hardbound format and in electronic 

format. The hardbound format was relied on most heavily for this study. The Key Search feature 

provided in the on-line Westlaw Campus Research site is valuable in addressing limitations 

associated with the hardbound format, and, in some ways, may expedite the research. The use of 

Key Search also allows the researcher to review a court case to its complete judicial history. The 

process of reviewing a court case to its fullest history while also cross-referencing the use of the 

same case in other cases can be defined as shepardizing. The West Education Digest System is 

not without limitations. Incorrect and/or outdated information may be provided in the case briefs. 

Such information may lack information that pertains to modification, reversal, and/or appeal of 

the case. Unless a case has been directly reversed or modified, the digests do not indicate that it 

may no longer be good law and the researcher may miss updates of the case. In order to verify 

the validity of the case, the researcher utilized a combination of Shepard’s Citations and Key 

Search. Shepard’s Citation is an electronic service available through Lexis-Nexis; Key Search is 

a similar service offered by Westlaw. The Westlaw search engine was the main source utilized in 

this study to “shepardize” and review relevant case law. The following is how the Key Search 

engine is used under the provisions of the Westlaw Campus Research on-line search engine. 

1. The researcher types a word that is descriptive of the topic of choice. This action 

should provide five key numbers per word search. 

2. The researcher then can utilize the Key Numbers and Digest feature which allows the 

researcher to browse the subject using an expandable tree. 

3. A key number can be researched by using the Terms and Connectors template within 

the Westlaw Campus Research search engine. 
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4. Relevant case law can be found using keyword searches and the applicable key number 

hyperlinks within the document. 

 

Data Collection 

Most of the research was conducted in the Mervyn H. Sterne Library located on the 

campus of the University of Alabama, Birmingham. The majority of the data was collected 

through the hardbound format of the West Education Law Digests and Reporters. Relevant case 

law was identified through the West Education Law Digest and collected from the West 

Education Law Reporters. Additionally, scholarly articles and commentary was collected from 

the West Education Law Reporters. Other scholarly articles were collected from periodicals 

located through services provided on-line through the library. Legal textbooks and books 

relevant to education were also used. Electronic retrieval of information was conducted through 

the Key Search source within the West American Digest System. The electronic research was 

conducted primarily at the Mervyn H. Sterne Library and, secondarily, at the Madison County 

Law Library in Huntsville, Alabama. 

 

Case Brief Method Description 

Each case was reviewed and briefed using a standard form of analysis provided by 

Statsky and Wernet (1995) in their book, Case Analysis and Fundamental of Writing. The outline 

for the case brief method in this study is as follows: 

1. Citation: Identifying the information that enables you to find law, or material about 

law, in the law library or other document source. 
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2. Key Facts: The key facts of the specific case in question. A fact that is essential to the 

court’s holding. A fact that would have changed the holding if that fact had been different or had 

not been in the opinion. 

3. Issue: A specific legal question that is ready for resolution. Therefore, the issue will 

provide the legal question that is being addressed. 

4. Holding(s): The answer to a legal issue in an opinion; the result of the court’s 

application of one or more rules of law to the facts of dispute. The decision rendered by the court 

in addressing the issue(s) of the case. 

5. Reasoning: The explanation for why a court reached a particular holding for a 

particular issue. 

6. Disposition: The order of the court as a result of its holding. An explanation that 

concludes the decision reached on the case. 

 

Data Analysis 

Tesch (1990) noted that data analysis refers to a process which entails an effort to 

formally identify themes and to construct hypothesis as suggested by data in an attempt to 

demonstrate support for those themes and hypotheses. As previously noted, time-series analysis 

allowed the researcher to track changes in legal doctrine over a period of time. Additionally, 

shepardizing allowed the researcher to trace the judicial history of a case. Through a process of 

data reduction and interpretation; patterns, tensions, and themes were identified and analyzed as 

particularly enabled through time-series analysis and shepardizing. Additionally, data analysis 

was informed through the examination of relevant statutory law and scholarly commentary 

and/or research.  
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The researcher analyzed the case law searching for and documenting trends, tensions, 

patterns, and frequent, if not consistent, principles relied upon by the courts to resolve FERPA 

disputes. Special scrutiny was given to the FERPA provisions and language that was found to be 

most prevalent throughout the case law. Additionally, a comparative analysis involving state 

courts and federal courts was given careful attention in order to identify any possible differences 

that may exist between state courts and federal courts with regard to the application of FERPA. 

Also, the same type of comparative analysis was given to various state courts to determine if any 

differences existed between the states in the resolving of FERPA disputes.  

Berg (2004) also provided a qualitative content analysis model that lists eight steps that aided 

the researcher in analyzing the collect data. These eight steps are listed as follows: 

1. Identification of the research question(s). 

2. Determination of the analytical categories. 

3. Read the data and establish grounded categories using open and axial coding. 

4. Determine objective criteria for selecting and sorting data into analytic and grounded 

categories. 

5. Begin sorting the data into the various categories. This can be done through the 

following three suggestions: 

a. Count the number of entries in each category for descriptive statistics and to allow 

for the demonstration of magnitude. 

b. Review textual materials as sorted into various categories seeking patterns. 

c. Reminder, no apparent pattern is a pattern. 

6. Consider the pattern in light of relevant literature and/or theory while showing 

possible links to theory or other research. 
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7. Offer an analysis for the findings. 

8. Relate the analysis to the extant literature of the subject. 

 

Conclusion 

Litigation in the school arena is prevalent and seems to be on the rise. Student privacy, 

specifically, records management, is a potential hot bed for litigation. The results of this study 

will possibly assist educators in the many record-keeping decisions made on a daily basis. This 

study will benefit the teacher in the classroom, the school administrator, the counselor, the 

registrar, school system officials, and school board members. All of the aforementioned make 

decisions regarding student records management whether it is through practical decision making 

as situations arise almost daily regarding school records or through the development of sound 

school records management policy. Being intimately familiar with legal precedent and the 

associated reasoning, as well as any unresolved conflicts, educators can make informed decisions 

and increase the chances of being in compliance with FERPA and protect the privacy interests 

created by the Act. Moreover, this study contributes to the larger context of student privacy 

rights discourse.  

This study utilized a qualitative research method. Shepardizing was used to collect and 

analyze data. Time-series analysis was utilized in the analysis of the collected data. The West 

Education Digests and Reporters were utilized to collect the case law data and some of the 

scholarly articles and commentary. Each research medium was mutually analyzed through a 

time-series analysis and a process of data reduction and interpretation. The data analysis 

procedures provided a process to identify trends, tensions, patterns, and principals associated 



 

164 
 

 

with FERPA litigation and application. A full description of the conclusion of this study is 

documented in chapter V.
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CHAPTER IV 

DATA AND ANALYSIS 

Introduction 

This chapter describes a survey of 104 cases concerning FERPA. Although FERPA was 

enacted in 1974, the first case published in the West’s Education Law National Reporter System 

was 1982. The cases for this study, as found in the West’s Education Law Reporter System, range 

from 1982 to 2008. The cases are briefed in chronological order. The case briefs were used for 

the researcher’s personal notes to aid in the analysis of the case law. 

Citation: Kestenbaum v. Michigan State University, Mich., 327 N.W. 2d 783, 8 Ed. Law 

Rep. 444 (1982). 

Key Facts: In September 1978, the president of a registered student political organization 

brought an action under the Michigan Freedom of Information Act (FOIA) against state 

university seeking to compel release of duplicate of magnetic tape used to produce university’s 

student directory. Plaintiff stated that he wanted the tape to facilitate political mailings in 

connection with the November, 1978, election. Defendants refused the request, offering instead 

to give plaintiff either a copy of the directory as soon as it was available, or an immediate 

printout of the information on the tape. The university asserted that its position was supported by 

the FOIA, specifically the provision exempting from disclosure information within the scope of 

FERPA. Plaintiff filed suit in Ingham Circuit Court. On October 18, 1978, the trial court ordered 

defendant to create a duplicate magnetic tape for plaintiff’s use, deleting all information on the 
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original except names and addresses of students. The trial court further directed the plaintiff 

make no use of the tape other than for political mailings, and that plaintiff return the tape after 

the election. Plaintiff was denied attorney fees, costs, disbursements, or damages because the 

trial court concluded that defendants’ refusal had not been arbitrary or capricious, and that the 

case presented a valid question of first impression with substantial effects on the rights of third 

persons. Plaintiff appealed the denial of attorney fees and costs. Defendants filed a cross appeal 

on the issues of whether the students’ names and addresses were exempt under FERPA, and 

whether a public body is required under the FOIA to release for a nominal cost items of 

proprietary interest owned by the public. The Court of Appeals affirmed the denial of attorney 

fees and costs, but reversed the trial court’s finding that plaintiff was entitled to a tape of 

students’ names and addresses. The Court did not rely upon FERPA, however, but rather upon 

FOIA which protects against a “clearly unwarranted invasion of an individual’s privacy.” The 

Court further stated the release of computer tape would contravene the constitutional prohibition 

against public funds being used to support a private purpose. 

Issue(s): (1) The primary issue before the Supreme Court of Michigan was to determine 

whether the defendants violated the FOIA by denying plaintiff’s request for a copy of magnetic 

tape used to produce the Michigan State University student directory. (2) The Court also 

addressed the trial court’s denial of attorney fees and costs. 

Holding(s): (1) The state university properly denied request for a copy of magnetic tape 

in view of fact that release of magnetic tape containing names and addresses of students would 

run afoul of exemption set forth in state’s Freedom of Information Act (FOIA) for information of 

a personal nature where public disclosure of information would constitute a clearly unwarranted 
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invasion of an individual’s privacy. (2) With regard to plaintiff’s challenge regarding denial of 

attorney fees and costs, the Court held that issue as moot. 

Reasoning: By accepting without deciding that the list of students qualifies as a public 

record, the Court turned the focus to the enumerated exemptions of the state’s FOIA. The Court 

held that university was justified in denying plaintiff’s request because the release of magnetic 

tape containing the names and addresses of students would run afoul of the exemption set forth 

in §13(1)(a)--information of a personal nature where the public disclosure of the information 

would constitute a clearly unwarranted invasion of an individual’s privacy. The Court reasoned 

that despite changing attitudes and changing laws, there has remained throughout this country’s 

legal history one recognized site of individual control--the dwelling place. The release of names 

and addresses constitutes an invasion of privacy, since it serves as a conduit into the sanctuary of 

the home. The United States Supreme Court has refused to endorse the idea that such an 

intrusion is so minimal as to be inconsequential. Once it is determined that disclosure of certain 

information would result in a clearly unwarranted invasion of privacy, a further inquiry into 

intended use serves no purpose. The Court of Appeals was incorrect in concluding that plaintiff 

was obliged to show that the public interest in release outweighed the possibility of harm to the 

people involved. It was up to Michigan State University to prove that the information was 

exempt from the general rule of disclosure. The Court noted that the plaintiff argued that by 

making the information available in a printed directory, the university sacrificed any privacy 

interests that may have existed. The Court reasoned that the university’s decision to publish the 

directory did not control the later decision to invoke exemption as to the magnetic tape. The 

availability of the directory likely prevented a great deal of havoc as students attempted to 

contact acquaintances and settle down to college life. The university therefore was justified in 
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concluding that the invasion of privacy was not clearly unwarranted when balanced against the 

public interest in avoiding a potentially chaotic situation. Also, the court reasoned that it was 

important to note that there was a procedure whereby students could “opt out” of the directory. 

The same reasoning which supports the university’s decision to publish the directory cannot be 

extrapolated to compel release of computer tape, even though it contains identical information. 

The Court stated that there is available a larger storehouse of information about each of us than 

ever before. Computer information is readily accessible and easily manipulated. Data available 

on a single tape can be combined with data on other tapes in such a way as to create new, more 

comprehensive banks of information. Form, not just content, affects the nature of information. 

Seemingly benign data in an intrusive form takes on quite different characteristics that if it were 

merely printed. The very existence of information in computer-ready form may serve to motivate 

an invasion of privacy. It does not follow that students should have known that an efficient and 

intrusive computer mailing system was available to anyone for a nominal sum. In deciding 

whether to appear in or opt out of the directory, students should not have been expected to 

consider the mechanism by which the university published the information. 

The Court held the challenge for attorney fees and costs as moot, since the Court held 

that the plaintiff was not entitled to a copy of the computer tape containing the names and 

addresses of students. 

Disposition: The Court of Appeals holding was affirmed by an equally divided court. 

Therefore, the Supreme Court of Michigan held that the university’s denial of requested 

information in the form of a computer tape was proper. 

Citation: Krauss v. Nassau Community College, 122 Misc. 2d 218, 469 N.Y.S. 2d 553, 14 

Ed. Law Rep. 1081 (1983). 
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Key Facts: Petitioner sought a judgment directing respondent Nassau Community 

College (the College) to furnish him the names and addresses of all students who are or will be 

enrolled in the fall of 1983. It is noted that the petitioner’s first written request to the College 

sought “the names and addresses of all female students who were enrolled at Nassau Community 

College during the Fall 1982 semester,” a request which was subsequently changed to request the 

same information for the Spring 1983 semester. After being advised that the College did not have 

available records of its students by gender, the request was amended to include all students 

enrolled. In neither case did the petitioner offer any explanation or reason for the request nor did 

he state the use to which such information would be put. The College resisted the application for 

disclosure.  

Issue(s): (1) The College resisted the application on the ground that such disclosure is 

precluded by FERPA, and (2) by section 87, subdivision 2(a) and (b) of the State Public Officers 

Law (Freedom of Information Law). (3) The third issue is whether FERPA’s provision 

permitting disclosure by court order should be exercised.  

Holding(s): College properly refused requested disclosure pursuant to both FERPA and 

State Freedom of Information Law. Petitioner did not demonstrate a need for the requested 

disclosure, and thus was not entitled to a court-ordered access pursuant to FERPA. 

Reasoning: Section 1232g(b)(2) of FERPA provides that no federal funds shall be made 

available to any educational agency or institution which has a policy or practice of releasing or 

providing access to any “personally identifiable information” in education records other than 

“directory information,” or as is provided under section 1232g(b)(1), in the absence of consent or 

judicial order or subpoena. Section 1232g(b)(1) provides an exception for certain local, state and 

federal agencies and other entities or in connection with a student application for financial aid, 
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categories which appear to exclude the instant petitioner, an individual who has given no 

information about himself whatsoever. Petitioner urged that the information requested was 

available because it constituted “directory information,” defined as including students’ names 

and addresses (section 1232g[a][5][A]). The College’s response was that the regulations afford 

educational institutions the right to designate what information will be deemed “directory 

information” (45 C.F.R. 99.37) and that it has chosen not to include students’ names and 

addresses in that classification. Where names and addresses have been properly designated as 

“directory information,” FERPA does not bar disclosure (see Kestenbaum v. Michigan State 

University). With regard to whether FERPA’s provision permitting disclosure by court order, the 

consideration is the students’ right to privacy, a right which may be balanced against a 

demonstrated need for disclosure (e.g., Rios v. Read, 1977). Because the instant petitioner has 

not demonstrated a need for the requested disclosure, he is not entitled to court ordered access 

pursuant to FERPA. Since a privacy right is this established (see also Kryston v. Board of Ed., 

East Ramapo), it appears that access may also be withheld pursuant to the State Freedom of 

Information Law, particularly since petitioner has failed to show that the names and addresses 

are not sought for “commercial or fund-raising purposes.”  

Disposition: The petition must be dismissed. 

Citation: Daniel B. v Wisconsin Dept. of Public Instruction, 581 F. Supp. 585, 16 Ed. 

Law Rep. 1185, (1984). 

Key Facts: The following facts were accepted as true for purposes of the pending motion 

to dismiss. Daniel was a 14-year-old student who lived in the Glendale-River Hills School 

District. He was identified as a handicapped student by the school district. Because of his special 

needs, his parents had him enrolled in a private school between 1975 and 1976. The plaintiffs 
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claimed that during this period, Daniel made steady and regular progress in both emotional and 

educational development. John Belton was the Superintendent of Schools for the school district. 

Belton persuaded Daniel’s parents to withdraw him from private school and enroll him in a 

public school within the district. Belton represented to Daniel’s parents that the district had better 

facilities and personnel to provide an individual program for Daniel. Plaintiffs’ contended that in 

the years that followed, the defendants failed to provide appropriately for Daniel’s educational 

needs. Plaintiffs claimed that Daniel’s condition worsened and that he was subjected to abuse. 

The plaintiffs also claimed that Belton disclosed Daniel’s identity and the nature and extent of 

his emotional handicaps, and claimed that this was an invasion of their privacy. Plaintiffs sought 

monetary damages for certain actions taken by the Superintendent and other defendants, which 

allegedly constitute bad-faith violations of the federal and state laws providing for free, 

appropriate special education for handicapped children, constitutional deprivations of due 

process, intentional misrepresentation, intentional infliction of emotional distress, and invasion 

of privacy. Plaintiffs brought action to obtain relief from a decision of the Wisconsin 

Superintendent of Public Instruction; defendants’ brought a motion to dismiss all except the first 

count of the complaint. 

Issue(s): (1) Plaintiffs’ claimed that State Superintendent’s decision governing Daniel’s 

placement along with the effect that decision had on Daniel’s education is reviewable and that 

the decision itself was “erroneous, arbitrary and capricious and contrary to the facts and the law.” 

(2) Plaintiffs expanded their request for declaratory relief to decisions going back further in time. 

(3) Plaintiffs asserted that the factual allegations amounted to deprivations of constitutional 

rights which were redressable under 42 U.S.C. §1983. (4) Plaintiffs sought monetary damages of 

five-million dollars for the defendants’ “egregious and bad faith failure to afford Daniel the 
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procedural safeguards of federal and state law.” (5) Plaintiffs alleged violations of the Wisconsin 

law of intentional misrepresentation, negligence, intentional infliction of emotional distress, and 

invasion of privacy. (6) Plaintiff raised an allegation that the defendants breached the plaintiffs’ 

right of privacy under FERPA. 

Holding(s): (1) Parents’ failure to exhaust administrative remedies required dismissal of 

certain claims. (2) Claims that parents were denied information and that defendants failed to 

notify them of their rights and remedies under federal and state law did not state claim for relief 

under federal statue governing civil action for deprivation of rights. (3) Failure to provide parents 

with free counsel in Education of the Handicapped Act hearing did not constitute deprivation of 

constitutional rights. (4) It was not appropriate  in case at bar to exercise pendent jurisdiction 

over alleged violations of state law governing intentional misrepresentation, negligence, 

intentional infliction of emotional distress and invasion of privacy. (5) FERPA does not provide 

private litigants with damage remedy in federal court. 

Reasoning: Only the FERPA-related claim is discussed here. The court reasoned that the 

FERPA claim must be dismissed because FERPA does not provide private litigants with a 

damage remedy in a federal court (Girardier v. Webster College, 1977). 

Disposition: Defendants’ motion to dismiss all Counts of the Complaint except number 1 

granted. Plaintiffs petitioned the Supreme Court of the United States for writ of certiorari to the 

United States Court of Appeals for the Seventh Circuit. Petition was denied. 

Citation: Martin v. Delaware Law School of Widener University, 625 F.Supp. 1288, 

(D.Del., 1985), 30 Ed. Law Rep. 355.  

Key Facts: Plaintiff, James L. Martin, brought this action against twelve separate 

defendants, alleging violations of 42 U.S.C. §§1983, 1985, and 1986, Title 7 of the Civil Rights 
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Act of 1964, the Rehabilitation Act of 1976, FERPA, as well as the Thirteenth and Fourteenth 

Amendments. Plaintiff alleged numerous causes of action. Plaintiff claimed that the 

Pennsylvania Department of Transportation (“D.O.T.”), the Pennsylvania Board of Law 

Examiners (“Law Examiners”), the Lebanon County Legal Services Association, James T. 

Reilly, and John E. Feather (collectively “Lebanon County Defendants”), Judge Thomas Gates, 

and Judge John Walter, acted under state law to deprive plaintiff of the opportunity to practice 

law, in violation of 42 U.S.C. §1983, and that all other defendants conspired to deprive plaintiff 

of his civil rights, in violation of 42 U.S.C. §1985, as well as the due process and equal 

protection clauses of the Fourteenth Amendment. Plaintiff also alleged that “the state authorities 

refusal to and neglect to prevent further deprivations” violated 42 U.S.C. §1986. Plaintiff alleged 

that the acts of Polyclinic Medical Center (“Polyclinic”), Philhaven Hospital (“Philhaven”), 

Lebanon Valley College (“L.V.C.”), Judge Gates and Judge Walter, in causing plaintiff’s 

detention in psychiatric hospitals, constituted involuntary servitude in violation of the Thirteenth 

Amendment. Plaintiff claimed that Polyclinic and Philhaven admitted and detained him against 

his will without cause or hearing. Plaintiff alleged that Philhaven subsequently erroneously 

informed the Law Examiners that he had voluntarily admitted himself to Philhaven for 

psychiatric care. He alleged that L.V.C., where plaintiff had been an undergraduate student, 

falsified his transcripts and supplied “disinformation” to employees of Polyclinic and Philhaven, 

which was later given to the Law Examiners. Plaintiff alleged that D.L.S. refused to send his 

transcripts to the U.S. Department of Justice, thus preventing him from obtaining full-time 

employment. Plaintiff also alleged that D.L.S. erroneously concluded that he had falsified his 

law school application by denying that he had been committed to a mental hospital, and later sent 
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this information to each of the State Boards of Law Examiners to which plaintiff had applied for 

admittance. All defendants except Polyclinic moved to dismiss.  

Issue(s): (1) Whether action against Pennsylvania Board of Law Examiners and two 

Pennsylvania judges was proper. (2) Whether psychiatric hospital in Pennsylvania was subject to 

out-of-state service of process by mail. (3) Whether plaintiff stated claim for relief against band 

under Rehabilitation Act of 1973. (4) Whether private law school actions were state actions. (5) 

Whether plaintiff stated a §1983 claim for alleged FERPA violation. 

Holding(s): (1) Venue of action against Pennsylvania Board of Law Examiners and two 

Pennsylvania judges was improper. (2) Psychiatric hospital was not subject to out-of-state of 

process by mail. (3) Complaint failed to state claim for relief against bank under Rehabilitation 

Act of 1973. (4) Mere receipt of financial assistance from federal government did not render 

action of private law school “state action.” (5) FERPA does not allow for a §1983 claim. 

Reasoning: Only the FERPA-related issue is discussed here. The court reasoned as 

follows. In his brief response to D.L.S.’s Motion to Dismiss, plaintiff raises inferences that 

D.L.S.’s conduct violated FERPA. Although it is unclear whether plaintiff is raising a claim 

against D.L.S. under this Act, such a claim must be dismissed because this Act does not provide 

a private cause of action (see U.S.C. §1232g(f); Girardier v. Webster College (1977); Price v. 

Young, 580 F.Supp. 1, 2 (E.D. Ark.1983); Daniel B. v. Wisconsin Dept. of Public Instruction 

(1984)).  

Disposition: Because plaintiff has failed to state a claim against D.L.S. under any of the 

theories, D.L.S’s Motion to Dismiss shall be granted. Although it does not seem likely that 

plaintiff can allege sufficient facts to state a claim, an opportunity to amend shall be granted. 

Citation: Smith v. Duquesne University, 612 F. Supp. 72, 26 Ed. Law Rep. 604, (1985). 
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Key Facts: Peter J. Smith was admitted as a doctoral degree candidate to the Duquesne 

University Graduate Program in English. Ten months later he was dismissed from the program 

for academic reasons. Smith complained that the school’s conduct violated his constitutional 

rights to due process and equal protection of the laws. Smith also claimed that the University 

denied him access to his educational records in violation of FERPA. Duquesne University was 

founded in 1878 by the Holy Ghost Fathers from Germany. When its doors opened it was known 

as the Catholic College of the Holy Ghost. Four years later, the school incorporated as the 

Pittsburgh Catholic College. In 1911, the institution’s name was changed to Duquesne 

University. Duquesne University is a nonprofit corporation, which has no capital stock, and 

whose sole stated purpose is to support and maintain the university for the instruction of youth in 

all branches of a thorough, moral, and secular education. Membership in the corporation is 

limited by corporate bylaws to members in good standing of the religious society within the 

Roman Catholic Church known as the Congregation of the Holy Ghost and of the Immaculate 

Heart of Mary. The university’s corporate board of directors, responsible for oversight and 

management of the corporation, are elected by members of the corporation. Most of Duquesne 

University’s operating budget is derived from private sources. The university receives some 

operational funds from the Commonwealth of Pennsylvania in the form of State Institutional 

Grants, but the amounts received are de minimis in comparison to the university’s overall 

operational expenses. Approximately 75% of the university’s students receive some form of 

educational financial assistance from a governmentally sponsored program; mostly low interest 

guaranteed state loans made directly to the student by private lenders and guaranteed by the state. 

However, the majority of tuition income received by the university comes from private sources. 

Additionally, the university and individual professors are periodically awarded grants and 
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contracts to perform research or to finance various educational programs, but these amounts have 

been limited. Duquesne University receives no government grants or gifts of public funds for the 

construction of its buildings. But the university has borrowed money from both federal and state 

governments for building construction. 

Issue(s): (1) Duquesne University moved for summary judgment asserting that the 

institution is private, not public, entity and therefore its actions are not subject to constitutional 

scrutiny under 42 U.S.C. §1983. (2) Duquesne also contended that Smith’s complaint under 

FERPA could not be maintained because FERPA grants no federal cause of action to private 

litigants.  

Holding(s): (1) University was a private institution, rather than a state actor, and therefore 

not subject to constitutional scrutiny under civil rights statute, in view of facts that there was no 

statutory interrelationship between state and university, neither over university’s policy or 

operational decision-making process, and state’s financial contributions to university were 

comparatively minuscule in relationship to university’s overall operational expenses, and (2) 

expelled university graduate student, as a private litigant, had no federal cause of action against 

university under FERPA for denying him access to his educational records. 

Reasoning: Only FERPA-related reasoning is discussed here. The court noted that in the 

event a federal law has been violated and someone harmed does not, of itself, give rise to a 

private federal cause of action in favor of the aggrieved person (see Cannon v. University of 

Chicago, 1979). Here, FERPA does not expressly provide a private remedy. To determine 

whether a private cause of action is implicit in a federal statute not expressly providing one, the 

Supreme Court in Cort v. Ash (1975), espoused a four-prong test to discern congressional intent. 

Cort’s threshold consideration for determining whether a private remedy should be implied is 



 

177 

whether the plaintiff is a member of the class for whose especial benefit FERPA was created. In 

this regard, the Supreme Court has noted that the most accurate indicator of whether a privately 

enforceable remedy should be implied is the duty--or right--creating language in the statue itself 

(Cannon, 1979). Where the language of the statute expressly identifies the special class to be 

benefited, in contrast to language merely for the protection of the general public, the Supreme 

Court has consistently held that a private cause of action is implicit in the statute. In Cannon the 

Supreme Court held that, despite the absence of express congressional authorization, a private 

cause of action existed to enforce Title IX of the Education Amendments of 1972. There the 

Supreme Court drew a pointed distinction between the more pungent, “no person shall be 

discriminated against,” language of Title IX in contrast to statutory language simply phrased as a 

directive to federal agencies, such as, “the Secretary shall not grant funds to discriminatory 

institutions.” The Supreme Court gave weighted consideration to the facts that, when adopting 

Title IX, Congress rejected “the Secretary shall not” language and instead opted for the “no 

person shall” language. For this reason, the Cannon court held that Title IX was drafted with an 

unmistakable focus on the benefited class and therefore a private remedy could be properly 

implied. By contrast, the dispositive language in FERPA disfavors the implication of a private 

remedy. Unlike the rigidly prohibitive language of Title IX, FERPA is simply a directive to the 

Secretary of Education, which prohibits the distribution of funds as a sanction against schools 

which deny students the right to inspect and review their educational records. In this regard, 

FERPA’s language is similar to that rejected by Congress for Title IX-language which does not 

expressly identify the benefited class and the type of language which the Supreme Court in 

Cannon opined was not specific enough to warrant an implied private remedy. The second 

question under Cort is whether the statute’s legislative history indicates a congressional intent to 
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create or deny a private right of action. Not surprisingly, the legislative history of FERPA is 

silent on this point. Under Cort’s third prong, a private remedy will not be implied if it is 

inconsistent with the underlying legislative scheme of FERPA. If however, a private remedy 

furthers the statutory purpose, courts are decidedly more responsive to its implication (see 

Cannon). In this instance, a private remedy would not materially aid FERPA’s primary 

congressional goal. FERPA’s legislative history indicates that it is principally a right to privacy 

of educational records act (see Cong. Rec. S39858 (joint remarks of Sen. Buckley and Sen. 

Pell)). FERPA was adopted as a response to a growing nation-wide concern that no provisions 

existed to protect school records from unauthorized use. With the threat of financial sanctions, 

FERPA seeks to deter schools from indiscriminately releasing student records and places a heavy 

burden on a party seeking access to student records to demonstrate a genuine need which 

outweighs the student’s privacy interest. In addition, enforcement of FERPA is lodged with the 

Secretary of Education. Pursuant to its congressional mandate, the Department of Education has 

adopted an elaborate enforcement mechanism which includes an adjudication procedure and a 

review board to resolve complaints regarding FERPA violations. Against this background, it is 

clear that FERPA was adopted to address systematic, not individual, violations of students’ 

privacy and confidentiality rights through unauthorized releases of sensitive educational records. 

The underlying purpose of FERPA was not to grant individual students a right to privacy or 

access to educational records, but to stem the growing policy of many institutions to carelessly 

release student records. The final prong of the Cort test, whether the subject matter is 

traditionally relegated to the state, does not aid the Court in its analysis of this case. In sum, it is 

enough to say that prosecution of isolated FERPA violations in federal courts does little to abate 

the overriding congressional concerns embodied in the act. For this reason, this Court holds that 
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the relevant considerations adopted in the Cort decision--to determine whether a federal statute 

can be privately enforced--preponderates heavily against the implication of a private federal 

remedy for FERPA violations. Absent an express congressional directive, the Court declines to 

hold that a private litigant may enforce the mandates of FERPA in federal courts. 

Disposition: Both the plaintiff’s section 1983 state action claim and the FERPA private 

remedy claim fall as a matter of law, therefore the defendant is entitled to summary judgment. 

Citation: Board of Educ. of City of New York v. Regan, 131 Misc. 2d 514, 500 N.Y.S. 2d 

978, 31 Ed. Law Rep. 1209 (1986). 

Key Facts: By notice of motion, the petitioners moved for an order granting modification 

of a subpoena duces tecum directed to the petitioners from the respondent. The motion was 

opposed in all respects. The respondent, as chief financial officer of the State, was attempting to 

audit New York City Board of Education’s (“Board”) Attendance Improvement and Drop-Out 

Prevention Program (“AIDPP”) for the fiscal year 1984-1985. Among the materials sought 

included a computerized list of approximately 60,000 students who have been identified by 

school personnel as suitable candidates for AIDPP, including students’ names. From the list, the 

respondent’s auditor would take a sampling of between 300 and 400 students to be utilized for 

the audit. The Board refused to supply the respondent with the list based upon their interpretation 

of FERPA. The confidentiality provision of FERPA provides that school authorities cannot 

disclose student names or other identifying information unless the students’ parents have 

consented or a lawful subpoena has been issued. Even after a subpoena has been issued, an 

attempt must be made to notify parents and students in advance of compliance with the subpoena 

(20 U.S.C. §1232g(b)(2)(B)). FERPA, however, lists certain exceptions to the confidentiality 

provisions which may have access to the student names (20 U.S.C. §1232g(b)(1)(A-I)). The 
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petitioners contended that the respondent is not among the exceptions and may not have access 

to the list.  

Issue(s): The court was called upon to construe FERPA to determine if the respondent is 

foreclosed from access to the list. The respondent alleges that two exceptions permit access. (1) 

The respondent construed that an exception (20 U.S.C. §1232g(b)(5)), created two classifications 

of exempt officials--all State officials and local educational officials. (2) The respondent 

contended that access to the list is authorized by 20 U.S.C. §1232g(b)(1)(E), which provides an 

exception to confidentiality when the records are sought by “State and local officials or 

authorities to whom such information is specifically required to be reported or disclosed pursuant 

to State statute adopted prior to November 19, 1974.” 

Holding: The court held that Comptroller of state was not entitled to list of students, as 

such information was confidential under FERPA, and Comptroller did not fall within exceptions 

thereto.  

Reasoning: (1) The respondent contends that access to the list is authorized by 20 U.S.C. 

§1232g(b)(5), which provides “Nothing in this section shall be construed to prohibit State and 

local educational officials from having access to student or other records which may be 

necessary in connection with the audit and evaluation of any federally or State supported 

educational program or in connection with the enforcement of the Federal legal requirements 

which relate to any such program . . .” The Court was of the opinion that such a construction of 

the section does violence to the statue’s language. A natural and logical interpretation of the 

language would be that Congress was creating an exception for State and local officials in the 

field of education. The Court reasoned that there is no ambiguity in the language of the statute, 

absent the respondent’s strained construction. Also, the Court noted that the respondent’s 
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alternative ground for falling within the above exception, that he should be considered a de facto 

educational official, was a fiction that was not persuasive. (2) The Court reasoned on this issue 

that the critical word, of course, is “specifically.” The respondent points to several constitutional 

and statutory provisions pre-dating 1974 which require the State Comptroller to audit state 

agencies. However, as suggested by the petitioners, there is no statute pre-dating 1974 which 

specifically requires the names of the subject students in question to be disclosed. The specific 

statutory mandate requires the respondent to audit only, not to collect information which 

Congress has classified as protected. The Court opined that it would be feasible for the 

respondent to audit the Board, and carry out duties specified by statute without being provided 

with the 60,000 names. The petitioners suggested reasonable alternatives to providing the 

respondent with the information sought, and though the respondent claimed the methods 

suggested would compromise the integrity of the audit, it would appear Congress has decided 

that the need for confidentiality outweighs other considerations. 

Disposition: The plaintiffs’ motion, in all respects, granted. 

Citation: Fay v. South Colonie Cent. School Dist., 802 F. 2d 21, 35 Ed. Law Rep. 71, 

(1986). 

Key Facts: This is an appeal and cross-appeal from a judgment of the United States 

District Court for the Northern District of New York. The plaintiffs were Robert E. Fay and his 

children. The defendants were the South Colonie Central School District, its superintendent, and 

the New York Commissioner of Education. The suit involved an attempt to have the federal 

courts resolve a dispute that could be more appropriately resolved either by state courts or 

mediation. Under a separation agreement, Fay and his ex-wife had joint legal custody of their 

two children. The children lived with Fay during the summer and lived with their mother during 
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the school year. The separation agreement further provided that the ex-wife must consult with 

Fay concerning schooling of the children. Fay alleged that his ex-wife had failed to comply fully 

with this provision. Dissatisfied with the operation of this aspect of the separation agreement, 

Fay tried to get information regarding his children’s activities and progress directly from the 

children’s schools. Fay sent a letter to the superintendent of the school district demanding such 

information. Fay’s original demand was inchoate, it later became clear that he sought 

information ranging from standardized test results and accident reports to notices about 

classroom parties and cafeteria menus. Instead of seeking to accommodate any of the demands, 

the superintendent responded that the school would “provide information to any person or 

organization whom the courts decide have a legal right to it.” More letters were exchanged 

between Fay and the superintendent, and in April 1981 the United States Department of 

Education advised the superintendent of Fay’s rights under FERPA. Thereafter, the school 

district began mailing copies of the Fay children’s education records to Fay. The school district 

continued to refuse to mail to Fay all duplicates of all school-related notices mailed to his ex-

wife or carried home by his children. Fay initiated an appeal of this continuing refusal to the 

New York Commissioner of Education, Gordon Ambach. Ambach dismissed Fay’s appeal, 

asserting that the appeal was brought “long after the prescribed time,” and refused to excuse the 

failure to bring a timely appeal because Fay had failed to explain the reasons for the delay. 

Ambach did not confine his observations to procedural matters. He also stated that Fay’s request 

to receive copies of all communications sent by the school to his ex-wife would place “an 

unreasonable burden” on the school district. Fay brought a proceeding to annul Ambach’s ruling. 

The New York Supreme Court dismissed the proceeding. Fay then brought action for damages 

and injunctive relief on behalf of himself and his children before a federal district court. The 
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complaint alleged that the school district, the superintendent and Ambach violated Fay’s 

statutory rights under FERPA, his constitutional right to control the upbringing of his children 

and his constitutional right to equal protection of the laws. The complaint was later amended to 

include a pendent state law claim against the school district for violating Fay’s rights as a joint 

custodial parent. When discovery was complete the parties filed cross-motions for summary 

judgment. The district court issued a thorough memorandum decision and order dismissing Fay’s 

constitutional claims and granting partial summary judgment to Fay on the other two claims. The 

school district argued that FERPA does not give rise to a private cause of action either by itself 

or under section 1983. The district court rejected the school district’s argument. Although 

FERPA does not create a separate cause of action, the court held that there is a private cause of 

action under section 1983 for violations of FERPA. The court found that the school district 

“tacitly conceded” that it had refused to allow Fay access to his children’s education records for 

a period of time. The court then held that this refusal established liability under section 1983, but 

awarded only nominal damages, finding that “plaintiff has failed to establish any compensable 

injury from this 11-month denial of access.” 

Issue(s): (1) Fay appeals the dismissal of the claims against Ambach. (2) Fay appeals the 

dismissal of this claim for the violation of his right to control his children’s upbringing and 

nominal damages. (3) School district cross-appeals, renewing its argument that this action is 

barred by the Eleventh Amendment and by doctrines of res judicata and claim preclusion. (4) 

School district renews argument that there is no private cause of action under section 1983 for 

violations of FERPA. 

Holding(s): (1) Neither the Eleventh Amendment nor doctrine res judicata barred father’s 

claim for compensatory damages. (2) Ambach was cloaked with Eleventh Amendment immunity 
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from liability for damages. (3) Court of Appeals abstained from determining father’s claim that 

school district’s refusal to mail notices to him violated his due process right to control his 

children’s upbringing. (4) Federal district judge should have abstained from deciding whether 

father’s rights as joint custodial parent under New York law had been violate. (5) Father’s claim 

under FERPA remanded to determine the amount, if any, of compensatory damages. 

Reasoning: Only FERPA-related claim discussed here. The school district argued that the 

district court erred in concluding that Fay could assert a cause of action under section 1983 for 

school’s violation of FERPA for the 11-month period. This argument is without merit. Fay 

claims that the district court erred in awarding him only nominal damages for the FERPA 

violations. This claim has merit and this portion of the complaint is remanded for further 

proceedings. FERPA denies federal funds to a school “which has a policy of denying . . . the 

parents of students who are or have been in attendance at the school the right to inspect and 

review the education records of their children.” 20 U.S.C. §1232g(a)(1)(A) (1982). The statute 

requires that the “Secretary . . . take appropriate actions to enforce its provisions” (§1232g(f)). 

FERPA itself does not give rise to a private cause of action (Girardier v. Webster, 1977). Fay 

does not rely on a private cause of action under FERPA. Instead, he asserts the FERPA violation 

as the basis for a claim under section 1983 (Maine v. Thiboutot, 1980). The district court 

correctly determined that FERPA creates an interest that may be violated in a section 1983 action 

because Congress did not create so comprehensive a system of enforcing the statute as to 

demonstrate an intention to preclude a remedy under section 1983. Although FERPA authorizes 

extensive enforcement procedures created by regulation, these regulations do not demonstrate a 

congressional intent to preclude suits under section 1983 to remedy violations of FERPA 

(Pennhurst State School and Hospital v. Halderman, 1981). The school district does not contest 
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the entry of summary judgment on the issue of liability. Fay argues, however, that the district 

court erred in awarding him only nominal damages. Fay is entitled to present evidence to support 

his claim for compensatory damages and in light of the factual dispute the district court erred in 

awarding damages for the FERPA violation on summary judgment.  

Disposition: Neither the Eleventh Amendment nor the doctrine of res judicata bars the 

claim for compensatory damages. Fay’s constitutional claims and pendent state law claim are 

dismissed. His FERPA claim is remanded for further proceedings to determine the amount of 

compensatory damages. The parties shall bear their own costs. 

Citation: Klein Independent School Dist. v. Mattox, 830 F. 2d 576, 42 Ed. Law Rep. 70 

(1987). 

Key Facts: This action originated from a request by a third party to review the personnel 

file of a public schoolteacher. The Superintendent of the Klein Independent School District 

received two letters requesting copies of the “personnel file and other related public records” of 

Rebecca Holt. Ms. Holt was a public schoolteacher employed by the school district. The requests 

were made pursuant to the Texas Open Records Act. The school district sought an opinion from 

the Attorney General for the State of Texas (Jim Mattox) as to whether its employee’s college 

transcript was public information, and thus subject to disclosure under the Texas Open Records 

Act. The Attorney General’s Office responded that the schoolteacher’s college transcript must be 

released pursuant to the statute. Ms. Holt and the school district brought suit against Mattox, 

alleging that he issued an opinion which, if followed, would cause the school district to act in 

violation of Ms. Holt’s rights secured under FERPA and the First Amendment to the United 

States Constitution. Suit was brought pursuant to FERPA, the First Amendment, 42 U.S.C. 

§1983, Article VI of the United States Constitution, and the Texas Open Records Act. The 
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plaintiffs sought declaratory relief stating that, by virtue of the supremacy clause, Ms. Holt’s 

FERPA and First Amendment privacy rights were supreme to the requirement of disclosure 

under the Open Records Act. They also sought requested injunctive relief ordering withdrawal of 

the Attorney General’s opinion. The defendant filed for summary judgment on that basis that no 

cause of action under FERPA was stated. The defendant urged that FERPA does not provide for 

a private cause of action. Moreover, Ms. Holt did not fit within FERPA’s definition of “student” 

and her transcript did not fall within the statute’s definition of “education records.” The 

defendant also claimed that Ms. Holt’s interest in the confidentiality of her college transcript did 

not rise to the level of a constitutionally protected right to privacy. The District Court granted the 

defendant’s motion for summary judgment, and entered a final order dismissing the case. The 

court dismissed the case on the basis that Ms. Holt was not within the class of persons intended 

to be protected by FERPA. The court also ruled that FERPA did not create a private cause of 

action. Additionally, it held that the public’s interest in disclosure of the transcript outweighed 

the teacher’s limited right to privacy. 

Issue(s): (1) Whether the District Court erred in ruling that appellants (school district and 

teacher) were not entitled to maintain the action pursuant to FERPA, either as a private cause of 

action or as an action under 42 U.S.C. §1983. (2) Whether the District Court erred in finding that 

Ms. Holt’s interest in maintaining the confidentiality of her academic record did not outweigh 

the public’s interest in learning whether she was qualified to teach. 

Holding(s): (1) Teacher (Ms. Holt) was not student, and her college transcript was not 

education record protected from disclosure pursuant to FERPA. (2) Even if the teacher had a 

privacy interest in her college transcript, interest was significantly outweighed by public’s 

interest in evaluating competence of school teachers. 
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Reasoning: The appellants essentially make two challenges to the district court’s FERPA 

ruling. They contend that Cort v. Ash (1975) provides the rationale for the proposition that a 

private cause of action exists under FERPA. Alternatively, they argue that even if a private right 

of action cannot be inferred from FERPA, 42 U.S.C. is available for vindication of the potential 

violation of Ms. Holt’s protections. FERPA was designed to regulate the release of student 

records. The Secretary of Education is empowered to enforce the various provisions of FERPA 

(20 U.S.C. §1232g[f]). An educational agency or institution that unlawfully releases a student’s 

record may lose federal funding (20 U.S.C. §1232g[b][1]). This is the only express remedy 

provided in the statute. FERPA neither explicitly provides for a private cause of action, nor does 

its legislative history indicate that its drafters intended one. Ms. Holt is employed by the school 

district, and is not a student and never has been a student of the subject school district. It is 

fundamental from a reading of FERPA that a “student” is a “person with respect to whom an 

educational agency or institution maintains education records or personally identifiable 

information, but does not include a person who has not been in attendance at such agency or 

institution” (20 U.S.C. §1232g[a][6]; 34 C.F.R. §99.3). It is evident that “education records” 

refer only to those documents which “are maintained by an educational agency or institution or 

by a person acting for such agency or institution” (20 U.S.C. §1232g[a][4][A]). It cannot be 

disputed that FERPA was enacted to prevent an educational agency or institution from releasing 

the record of one of its own students. Excluded from FERPA’s protections are records relating to 

an individual who is employed by an educational agency or institution. Because Ms. Holt has not 

attended any school within the Klein Independent School District, the agency which has been 

directed to release her transcript, she cannot be considered a “student” under the FERPA 

definition. Ms. Holt is not a “student” and her college transcript is not an “education record” 
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protected from disclosure pursuant to FERPA’s provisions. This determination eliminates the 

appellants’ instruction to apply Cort v. Ash to determine whether a private cause of action exists 

under FERPA. For that matter, it is plain that the appellants could not pass the threshold 

requirement of Cort v. Ash that the party be a member of the class for whose especial benefit 

FERPA was created. However, it is noted that courts which have considered the question have 

determined that no private cause of action, either explicitly or implicitly, was created or intended 

(Fay v. South Colonie Cent. School Dist. (1986); Girardier v. Webster College (1977); Smith v. 

Duquesne Univ. (1985); Price v. Young (1983)). The appellants’ alternative contention is that 42 

U.S.C. §1983 is available under these circumstances to prevent injury to her federal statutory 

rights by the State of Texas. The appellants cite Fay v. South Colonie, where the Second Circuit 

considered a §1983 action which sought relief for a violation of the right of access granted by 

FERPA. Fay is clearly distinguishable from the present appeal because the action was brought 

by a father against the school district for denying him access to his children’s records, and the 

school district conceded that it denied him access to those records. Therefore, there is no need to 

rule whether FERPA, its legislative history or its regulations demonstrate a congressional intent 

to permit suits under §1983 to remedy violations of FERPA. Additionally, because Ms. Holt 

does not fall within the class for whose benefit FERPA was created, the statute does not bestow 

on her enforceable rights, privileges or immunities which can be enforced by 42 U.S.C. §1983. 

With regard to the balancing of interests, under the autonomy branch of privacy, constitutional 

protection has been limited to intimate relationships or activities, and freedoms to make 

fundamental choices involving oneself, one’s family, and one’s relationship with others. The 

appellants seek constitutional protection from an action quite dissimilar from that which has been 

held to be protected. Their claim is based not upon a challenge to the state’s ability to restrict her 
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freedom of action in a private matter, but rather on a claim that the state directed a college record 

to be released. There is some debate whether a student maintains a privacy interest in his 

educational records. In Smith v. Duquesne Univ., the district court wrote: “FERPA’s legislative 

history indicates that it is principally a right to privacy of educational records act (see 120 Cong. 

Rec. S39858 (daily ed. Dec. 13, 1974) (joint remarks of Sen. Buckley and Sen. Pell)).” The court 

concluded that a student has a privacy interest in his academic records. Without engaging in an 

inquiry into whether Ms. Holt has a recognizable privacy interest in her college transcript, under 

the balancing test, even if she did have an interest it is significantly outweighed by the public’s 

interest in evaluating the competence of schoolteachers. Recently, there has been grave concern 

in Texas about the quality of public education, notwithstanding the state’s regulations. Many 

teachers who had been certified and were teaching in Texas classrooms could not pass a basic 

test of minimal competency. In light of this apparent lack of competency prevalent in the state, 

the public must have full and complete information concerning the teachers who serve the public 

in educating their children. 

Disposition: Finding no merit in the appellants’ claims and agreeing with the district 

court that the defendants was entitled to judgment as a matter of law, the district court’s decision 

to grant summary judgment is affirmed. 

Citation: Oregon County R-IV School Dist. v. LeMon, 739 S.W. 2d 553, 43 Ed. Law Rep. 

460 (1987). 

Key Facts: High school district brought action in the Circuit Court against defendant 

(LeMon) seeking a judgment determining whether the school district was required to honor 

LeMon’s written request for “a complete list of all students’ names, addresses, and telephone 

numbers as you have them listed.” LeMon’s request was contained in a letter bearing the 
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letterhead “Missouri NEA, an Affiliate of the National Educational Association, Southwest 

Regional Office, Springfield, Missouri.” The petition alleged that the school district, “a public 

governmental body” (under Missouri law), informed LeMon that it “was concerned about the 

confidentiality of the records requested and, therefore, could not furnish the information until 

that issue has been resolved.” The petition further alleged that the school district “is in doubt 

about the legality of closing the records referred to and, therefore, brings this action to ascertain 

the propriety to furnish the information requested.” There were no factual disputes. The trial 

court entered judgment against the school district and in favor LeMon and required the 

disclosure of the requested information.  

Issues: The school district asserts that it properly “closed the student records,” and the 

trial court erred in ruling otherwise, on these grounds: (a) The school district may vote that the 

Missouri Division of Health Cards are closed in accordance with the state from pubic inspection 

because “of the General Assembly’s repel of the statute (§171.151 RSMo 1978) that they be 

open to the inspection of the public.” (c) FERPA “gives no private right of action to LeMon.” (d) 

The requirement of §610.010(4) that student records shall be open for inspection by parents and 

students excludes inspection by the general public. (e) A judgment in a prior action between the 

parties was not based on the issues raised in this action. 

Holding(s): In order for the information requested here to be unavailable to LeMon, it 

must be shields by §610.025, and it is not, or it must be shielded by some other statute. Ground 

(a) has no merit. It could well be argued that the legislature deleted that language from §171.151 

because the enactment of §610.015 in 1973 made the deleted language superfluous. Ground (b) 

has no merit. FERPA, under the circumstances here, did not bar disclosure. Ground (c) has no 

merit. The proviso in §610.010(4) does not satisfy the second exemption found in §610.015. 
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Ground (d) has not merit. It is unnecessary to determine whether the trial court’s reasoning was 

erroneous. Ground (e) has no merit. 

Reasoning: Only the FERPA-related issues are discussed here. Ground (c): “FERPA 

serves two functions. First, it provides access to student records by students and their parents. 

Second, it establishes the privacy of those records” (see Kestenbaum v. Michigan State 

University, 1980; Rios v. Read, 1977). FERPA contains certain provisions pertaining to 

“directory information” and “personally identifiable information.” Section 1232g(a)(5)(A) reads, 

in pertinent part: “For the purposes of this section the term ‘directory information’ relating to a 

student includes the following: the student’s name, address, telephone listing, . . .” Regulation 

(34 C.F.R. 99.3) contains this definition of “personally identifiable”: “ ‘Personally identifiable’ 

means that the data or information includes (a) the name of a student, the student’s parent, or 

other family member, (b) the address of the student, (c) a personal identifier, such as the 

student’s social security number or student number, (d) a list of personal characteristics which 

would make the student’s identity easily traceable, or (e) other information which would make 

the student’s identity easily traceable.” 34 C.F.R. 99.37 permits disclosure of directory 

information from the education records of a student who is in attendance at the institution if that 

information has been designated as directory information under §99.37(c). The court noted the 

provisions of §99.37(c), which includes the prescribed procedures and parameters for giving 

notice to parents and students regarding directory information. In the case at bar, the school 

district, several months prior to receipt of LeMon’s written request gave a pubic notice 

concerning the making public of directory information. The adequacy of that notice was not 

challenged by either side in the trial court and it is not challenged here. The federal law and the 

federal regulations do not require disclosure of directory information. There is no logic to the 
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trial court’s rational that because federal law permits disclosure, state law requires disclosure. 

Disclosure of the requested information, under the circumstances here, is required because the 

Sunshine Act requires disclosure and because names and addresses have been properly 

designated as directory information, FERPA does not bar disclosure (see Krauss v. Nassau 

Community College, 1983). The school district cites Girardier v. Webster College (1977), for the 

proposition that a violation of FERPA does not give rise to a private cause of action. That 

principle is of no aid to the school district. Of course the school district itself, and not Lemon, 

instituted the instant action. In support of ground (d) the school district emphasizes the proviso of 

§610.010(4) dealing with “personally identifiable student records.” As mentioned in connection 

with ground (c), FERPA contains provisions pertaining to “personally identifiable information” 

appearing in student records, and 34 C.F.R. 99.3 defines “personally identifiable.” The school 

district argued that §610.010(4) requires that personally identifiable student records be open for 

inspection by parents and students. The school district says, “If student records were always and 

completely pubic records, there would be no reason for the express statement of access by 

parents and students. The express mention of access by students and parents excluded access by 

the general public.” The mandate of §610.015 is that public records must be disclosed in the 

absence of another statute barring disclosure. The school district’s argument, if accepted, would 

permit that mandate to be countermanded by an implication of a bar of disclosure rather than an 

express statutory bar. 

Disposition: The judgment of the Circuit Court if affirmed. 

Citation: Rathie v. Northeastern Wisconsin Technical Institute, 142 Wis. 2d 685, 419 

N.W. 2d 296, 44 Ed. Law Rep. 1335 (1987). 
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Key Facts: Employee (Rathie) of technical institute, who was currently subject of 

criminal investigation arising out of her employment at institute, petitioned for writ of mandamus 

to compel institute to disclose certain “Attendance and Grade” forms, including the name, social 

security number, telephone number, class attendance record, and final grade of each student 

enrolled in the courses. Both parties agreed that the reason for nondisclosure originally 

articulated was that release of the requested forms would violate FERPA. The institute had 

informed Rathie of this concern, but stated that they would release the requested student records 

in the event the U.S. Department of Education indicated that disclosure would not violate the 

Act. Accordingly, advice was requested in that regard from the “FERPA office” whereupon the 

Director responded that disclosure of the requested records could be made only with the 

students’ prior written consent. Rathie declined to pursue this option, seeking instead to compel 

disclosure through writ of mandamus. 

Issue(s): (1) Rathie claimed that she was entitled to the student records pursuant to the 

Wisconsin open records law, §19.35(1)(a). The trial court dealt solely with the issue of whether 

the requested Attendance and Grade forms were attainable in their entirety and this is the posture 

of the issue before this court. (2) Rathie suggested that the custodian of records was required to 

forward a legal recitation in support of the refusal. 

Holding(s): (1) The court disagreed with Rathie’s argument affirming the ruling of the 

trial court. The court concluded that the significant public policy basis for nondisclosure inherent 

in FERPA outweighs the interest in disclosure. (2) The court held that the custodian of the 

requested “Attendance and Grade” forms properly denied access to the student records. 

Reasoning: The court cited §19.35(1) . . . of the Wisconsin open records law: Any record 

which is specifically exempted from disclosure by state or federal law or authorized to be 



 

194 

exempted from disclosure by state law is exempt from disclosure. The trial court, relying on Rios 

v. Read (1977), concluded that FERPA does not forbid disclosure. Because FERPA does not 

provide a privilege against disclosure against of student records, the trial court concluded that 

FERPA merely provides a sanction in the event schools adopt policies of releasing student 

records. The trial court based its premise that the Act merely threatens financial sanctions in an 

effort to deter schools from adopting policies of releasing student records. Although the Act does 

not provide a privilege analogous to a doctor-patient privilege, the Act and the regulations 

promulgated under the authority of the Act provides confidentiality and a right to privacy. 

Whether this limitation amounts to a specific exemption as required by §19.36(1), however, need 

not be reached since the student records are unattainable in any case by virtue of the public 

policy limitation under Wisconsin’s open records law. The trial court held that the student 

records are exempt from disclosure under the Wisconsin’s open records law by virtue of the 

significant public policy inherent in FERPA. In the present case, there is an overriding public 

interest in preserving privacy of student education records. Consequently, the harmful effects on 

the public interest in disclosing this information outweigh the benefit to be gained by unrestricted 

access. This public policy is reflected in FERPA and the regulations promulgated under its 

authority. According the Department regulations (34 C.F.R. §99.37), the requested information 

contained in the “Attendance and Grade” forms comes within the scope of educational records 

directly relating to a student. Just as clearly, the forms fall within the definition of personally 

identifiable information since they include the students’ names, social security numbers, 

telephone numbers, class attendance records, and grades. FERPA does provide that certain 

personally identifiable information may be released without written consent under certain 

conditions. Specific categories of personally identifiable information may be designated as 
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“directory information,” for example, students’ names, addresses, and telephone numbers. If the 

school designates certain categories of personally identifiable information as directory 

information, it is further required the educational institution give public notice of the type of 

information it wishes to so designate and provide students in attendance the right to refuse to 

permit the designation with respect to themselves. In the present case, the school has not 

designated categories of personally identifiable information as directory information and has not 

adopted directory information procedures. Under FERPA, therefore, the requested educational 

records contained no directory information. Accordingly, to provide unrestricted third-party 

access to the personally identifiable information under the facts of this case as Rathie urges 

would directly undercut the public policy inherent in FERPA. FERPA represents a strong stand 

in favor of privacy and was enacted to provide broad limitations on third-party access in order to 

protect students’ privacy rights. The court agreed with the trial court that the detriment to the 

public interest in disclosing these student records outweighs Rathie’s perceived interest in 

inspection. Rathie contended that she is the subject of a criminal investigation presently being 

conducted by several law enforcement agencies stemming from her employment at the technical 

institute. She insisted that her lack of access to the records seriously restricts her own ability to 

investigate and contest the alleged allegations. The court did not consider Rathie’s allegations of 

an investigation sufficient to outweigh the substantial privacy interests of the student. 

Significantly, Rathie has neither been charged with criminal activity, nor is there an adequate 

indication that official action will be taken against her. In the event of a completed official act, 

Rathie’s perceived need may be elevated. Furthermore, Rathie has made no claim that the 

student records would be lost or destroyed, thereby increasing her need.  
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The duty of the custodian to specifically state public policy reasons for the refusal was 

satisfied by stating that disclosure would violate FERPA. A statement indicating that disclosure 

violates FERPA provides a sufficiently specific basis for the refusal. 

Disposition: The petition was properly dismissed. 

Citation: Brent v. Paquette, 132 N.H. 415, 567 A.2d 976, 57 Ed. Law Rep. 1309 (1989). 

Key Facts: This case involved a private citizen’s right under the state Right-to-Know 

Law to inspect public records kept by the superintendent of schools (Paquette), and a 

determination of whether or not specific record-keeping procedures were in conformity with the 

statute. At trial, the plaintiff, Walter H. Brent, alleged seven violations of the Right-to-Know 

Law. The Superior Court (trial court) dismissed one of the counts at close of the plaintiff’s 

evidence, found technical violations with respect to three counts, and found no violations of the 

statute with regard to the remaining three counts. Mr. Brent raises six issues on appeal in which 

he claims that the trial court erred in dismissing one of his counts and in finding that Mr. 

Paquette had not violated the Right-to-Know Law with respect to his three remaining allegations. 

The history of the case begins with a series of letters from the plaintiff, in his capacity as a 

private citizen, to the defendant, in his capacity as the superintendent, requesting copies of 

various contracts and other public records kept at the office of the superintendent.  

Issue(s): (1) Whether or not the Right-to-Know Law required the school superintendent 

to retain tapes and notes he used to prepare minutes of public meetings after the minutes were 

approved. (2) Whether or not tape recording prepared by the school superintendent during public 

meeting for his own use was subject to the Right-to-Know Law. (3) Whether or not the school 

superintendent violate the Right-to-Know Law by requiring citizen to make an appointment 
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before examining records. (4) Whether or not the school district students’ names and addresses 

and names of their parents were exempt from disclosure. 

Holding(s): (1) The Right-to-Know Law did not require the school superintendent to 

retain tapes and notes used to prepare minutes of public meetings after the minutes were 

approved. (2) Tape recording prepared by the superintendent during public meeting for his own 

use was not subject to the Right-to-Know Law. (3) School superintendent did not violate the 

Right-to-Know Law by requiring the citizen make an appointment before examining records. (4) 

School district students’ named and addresses and names of their parents were exempt from 

disclosure. 

Reasoning: FERPA-related reasoning is primarily discussed here. Brent’s final argument 

made on appeal was that the trial court erroneously found that a list of names and addresses of 

the students, and the names of their parents was not a public record. The superintendent denied 

Brent’s request indicating that FERPA precluded him from releasing the requested information. 

The trial court concluded for several reasons that the superintendent did not violate the Right-to-

Know Law by denying Brent access to the information. In addition to protecting students’ 

personal records, the Right-to-Know Law also exempts from public disclosure records whose 

disclosure would constitute invasion of privacy. Other courts which have considered whether or 

not disclosing student’s names and addresses of individuals constitutes an invasion of privacy 

have determined that public inspection of this information invades the individuals’ privacy. In 

Kestenbaum v. Michigan State University (1982), the Supreme Court of Michigan held that the 

university was justified in denying the plaintiff’s request for student names and addresses 

because the release of this information would constitute an unwarranted invasion of privacy. We 

[court] agree with the Kestenbaum court that releasing students’ names and addresses invades the 
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students’ privacy. The trial court correctly balanced the competing interests of society and the 

individual students and their parents in finding that protecting from public disclosure the 

students’ names and addresses, and the names of their parents, was more beneficial than 

releasing this information to the public. Additionally, the trial court found that the school district 

would risk losing federal funding if it provided student information to the pubic in manner not 

consistent with FERPA. FERPA provides that no federal funds shall be made available to any 

educational agency or institution which has a policy or practice of releasing or permitting the 

release of education records or other personally identifiable information, other than directory 

information, to any individual without the written consent of a student’s parents (20 U.S.C. 

§§1232g(b)(1) (Supp. 1989), 1232g(b)(2)). The statute allows certain people, such as teachers 

and school officials, to have access to this information absent parental consent (see 20 U.S.C. 

§1232g(b)(1)(A)-(I)). However, insofar as Brent has chosen to bring this action in his capacity as 

a private citizen, he does not fall within any of the categories of persons entitled to the students’ 

education records without first obtaining the requisite parental consent. Education records are 

defined as records, files, or documents which contain student information, and which are 

maintained by an educational agency or institution (20 U.S.C. §1232g(a)(4)(A)). Directory 

information contains, among other things, a student’s name, address, date and place of birth, and 

telephone number (20 U.S.C. §1232g(a)(5)(A)). Although sections 1232g(b)(1) and (2) allow the 

release of directory information absent parental consent, section 1232g(a)(5)(B) provides that: 

“Any educational agency or institution making public directory information shall give public 

notice of the categories of information which it has designated as such information with respect 

to each student attending the institution or agency and shall allow a reasonable period of time 

after such notice has been given for a parent to inform the institution or agency that any or all of 
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the information designated should not be released without the parents’ prior consent.” Paquette 

testified that the school district had not adopted a policy regarding directory information. There 

is evidence that the district had a “Special Education Plan,” which provided that directory 

information, including a student’s name, address, and telephone number, could be disclosed 

without parental consent. However, this plan did not contain any provisions concerning public 

notice or comment by parents, as required by FERPA. Consequently, the Special Education Plan 

is not in conformity with FERPA, and the school district would risk losing federal funding if it 

released the directory information without notifying the public of the types of information it was 

designating as directory, and without giving parents an opportunity to request that certain 

information not be released (see 34 C.F.R. §99.37, 1998; educational institution may not disclose 

directory information without providing public notice to parents and giving them opportunity to 

refuse to have such information designated “directory”). For these reasons, the trial court was 

correct in concluding that Paquette did not violate established school district policy or the statute 

when he refused to provide Brent with the information he sought.  

Disposition: The decision of the trial court affirmed and, accordingly, Brent’s request for 

attorney’s fees and costs denied. 

Citation: Langston v. ACT, 890 F.2d 380 (11th Cir. 1989), 57 Ed. Law Rep. 373. 

Key Facts: Terry Langston (“plaintiff”) was an outstanding football player at Gardendale 

High School in Gardendale, Alabama. He was heavily recruited by many colleges, including the 

University of Alabama. As part of the college admissions process, plaintiff took the ACT test. 

The registration booklet for the ACT test contained the following provision: ACT reserves the 

right to cancel any test score if it finds reason to believe that the score is invalid due to testing 

irregularities or student misconduct. When student misconduct may have led to invalid scores, 
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ACT routinely conducts an inquiry. If a student’s scores are questioned, the student is informed 

of the options, including procedures for appeal. In June 1986, plaintiff received a composite 

score of 10 on a scale of 1 to 35. This score was inadequate to qualify him to play Division I 

football under NCAA rule proposition 48. Six months later, in December 1986, the plaintiff 

retook the test and received a composite score of 20. This score was adequate to qualify him to 

play Division I football, and he accepted a scholarship to attend The University of Alabama. By 

June 1987, he had enrolled at Alabama and was attending football practice. ACT computers 

automatically flag the test results of any applicant whose score increases by more than six points 

during a 20-month period. In late January 1987, ACT began an internal audit of plaintiff’s 

December test results. ACT went on to compare plaintiff’s individual answers on the exam with 

the answers of those examinees who were sitting near him. ACT relied on the numerical 

sequencing of the test booklets to determine who was sitting near the plaintiff. Plaintiff’s test 

number was 413620. By reviewing the answers on the tests around the plaintiff, ACT found an 

unusual similarity between plaintiff’s answers and the answers on test number 413619. 

Plaintiff’s test and test number 413619 had 189 identical responses out of a total of 219 answers 

on the test. The two tests had identical wrong answers to 70 questions. At this point ACT 

determined that there was reason to question plaintiff’s December 1986 results and, on February 

19, 1987, ACT wrote to plaintiff informing him that ACT wished to further investigate his 

December score. The letter presented plaintiff with three options. The letter also informed 

plaintiff of his right to appeal any action taken by ACT as a result of the investigation through 

arbitration. Plaintiff took the first alternative. He wrote to ACT denying any wrongdoing and he 

supplied ACT with several letters written on his behalf. A letter from the exam proctor stated 

that while the proctor could not swear that no cheating took place at the December exam, he 
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found it very difficult to believe that anyone cheated. Officials from plaintiff’s high school also 

wrote letters on his behalf. At this point, ACT asked to see plaintiff’s high school transcript. 

Plaintiff refused to supply it. ACT then presented plaintiff with three options: (1) retest at ACT’s 

expense, (2) cancel the scores and receive a refund, or (3) arbitrate. Plaintiff’s attorney wrote 

ACT rejecting both the retest and arbitration, and demanding certification of the December 

score. On June 1, and again on June 10, 1987, ACT wrote plaintiff’s attorney explaining that 

ACT was cancelling the December score. On June 10, ACT also wrote the plaintiff’s high school 

explaining to them that the December score was cancelled and instructing the high school to 

destroy all copies of the scores. Despite the June 10 cancellation of plaintiff’s scores by ACT, 

plaintiff went on to register at Alabama. Apparently, Alabama did not know about the 

cancellation when the university accepted plaintiff and relied on the December scores, which his 

high school had attached to his transcript. When Alabama called ACT to conform the scores on 

August 18, 1987, ACT refused to comment. Alabama then declared plaintiff ineligible to play 

football pursuant to NCAA Proposition 48. Plaintiff did not leave Alabama, but continued to 

attend classes. On September 16, 1987, the plaintiff sued ACT for breach of contract, for 

outrageous conduct causing severe emotional distress. Plaintiff later amended the complaint to 

add libel and slander. Plaintiff also claimed that ACT’s request for his transcript violated 

FERPA. The complaint asked the district court for a preliminary injunction directing ACT to 

reinstate his December score. Plaintiff’s motion for a preliminary injunction was denied on 

September 28, 1987. ACT filed a motion for summary judgment along with supporting affidavits 

on December 15, 1987. The district court granted summary judgment to ACT on all counts. 

Plaintiff appealed. 
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Issue(s): (1) Whether testing company (ACT) was a state actor. (2) Whether testing 

company (ACT) breached contract. (3) Whether allegedly wrongful communications were 

privileged. (4) Whether compliance to request for plaintiff’s transcripts would lead to a violation 

of FERPA. 

Holding(s): (1) Testing company was not a state actor. (2) Testing company did not 

breach contract. (3) Allegedly wrongful communications were privileged. (4) Compliance to 

request for plaintiff’s transcript would not be a violation of FERPA. 

Reasoning: Only the FERPA-related issued is discussed here. The court reasoned as 

follows. FERPA prohibits educational institutions that receive funds from the federal 

government from disclosing a student’s record without the written consent of the student’s 

parents. Most courts that have considered the question have held that no private right of action 

can be implied from FERPA (e.g., Klein Ind. Sch. Dist. v. Mattox (1987) (indicating no private 

cause of action for release of transcript)); Girardier v. Webster College (1977) (enforcement lies 

solely in the Secretary of Health, Education and Welfare); but see Fay v. South Colonie Cent. 

Sch. Dist. (1986) (no private cause of action, but a plaintiff may bring a section 1983 suit on the 

basis of the federal interest created by the statute). In the present case, ACT is not an 

“educational institution” within the meaning of 20 U.S.C. §1232g(a)(3). Plaintiff has not alleged 

that ACT receives any federal funds, that ACT sought to release his transcript, or that ACT is a 

school. 

Disposition: The district court’s grant of summary judgment on the plaintiff’s section 

1983 claim, breach of contract claim, and tort claims is affirmed, and affirmed is the trial court’s 

discovery rulings. 
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Citation: Brouillet v. Cowles Pub. Co., 114 Wash. 2d 788, 791 P.2d 526, 60 Ed. Law 

Rep. (1990). 

Key Facts: The Cowles Publishing Company requested records specifying the reasons for 

teacher certificate revocations during the last 10 years. It wanted to use the records to prepare 

investigative articles on teacher sexual misconduct with students. The State Superintendent of 

Public Instruction (SPI) and the Washington Education Association (WEA) sought declaratory 

judgment upholding SPI’s refusal to fully comply with Cowles’ request. The trial judge ordered 

the release of the records sought with certain deletions designed to protect the privacy of student 

victims of sexual misconduct. Prior to filing suit, SPI gave Cowles the last names of the 89 

teachers whose certificates were revoked in the last 10 years and their last place of employment. 

Cowles did not seek the release of the names of the victims. SPI also released information from 

their investigatory files which shows which teachers sought hearings and when they were 

contacted. This information did not include the reason for the loss of teacher certification. The 

documents detailing the reasons for revocation of teacher certificates were at issue in the 

proceedings.  

Issue(s): (1) At issue was whether or not the state Public Disclosure Act required the 

release of the requested records. (2) At issue was whether or not FERPA prohibited the release of 

the requested records. 

Holding(s): (1) The Public Disclosure Act required release of the records. (2) FERPA did 

not prohibit disclosure of the records. 

Reasoning: This case involves important issues of public policy. The Public Disclosure 

Act adopted by the people through the initiative process and amended by the Legislature controls 

the resolution of these issues. The policy of the Act favors disclosure. The Public Disclosure Act 
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mandates disclosure of all public records not falling under specific exemptions delineated in the 

Act. In keeping with the Act’s policy, the exemptions from mandatory disclosure are to be 

construed narrowly. The government has the burden of proving that the information sought falls 

within one of the Act’s exemptions. The school system claimed that various exemptions to the 

Public Disclosure Act and FERPA protect these records. With regard to FERPA, the court 

reasoned that FERPA protects student records, not teacher records (see Klein Independent Sch. 

Dist. v. Mattox, 1987). 

Disposition: The trial court’s decision ordering disclosure of the records sought, with the 

deletions of the trial court has found necessary to protect the students’ identities, is affirmed. 

Attorney fees and costs are awarded to Cowles.  

Citation: Cowan v. University of Louisville School of Medicine, 900 F. 2d 936, 59 Ed. 

Law Rep. 1021 (1990). 

Key Facts: The plaintiff, Jonathan D. Cowan, appealed entry of summary judgment in his 

suit alleging unlawful dismissal from the University of Louisville School of Medicine. Cowan’s 

record of academic accomplishment before entering the Louisville School of Medicine was 

impressive. Plaintiff appeared to have carried his academic success over to the study of medicine 

for the first few semesters in which he was enrolled at the University of Louisville. In fact, 

during this time, plaintiff was ranked in the top one quarter of his class. Things began to change, 

however, toward the beginning of 1982. Associate Dean for Student Affairs, Leah Dickstein, 

received a telephone call from a woman who indicated that she had recently ended a relationship 

with the plaintiff, and that since that time he had been harassing her. Three days later, Dickstein 

called Cowan’s roommate to inquire into Cowan’s psychological state. Around the same time, 

the Director of Medical Student in Psychiatry, wrote Dickstein to express his concern with the 
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plaintiff’s clinical performance in a recently completed psychiatry clerkship rotation. Dickstein 

also received a letter from Cowan’s clinical supervisor during his psychiatry rotation who 

requested that Dickstein contact Cowan to “remediate several apparent deficiencies.” Dickstein 

met with Cowan and suggested that he see one of several psychiatrists at the school to aid him in 

resolving his personal difficulties. Cowan chose to see Dr. Franks. In March and April of 1982, 

Dickstein received letters from two different physicians again stating concerns about Cowan. 

Eventually, the Dean of the School of Medicine (Kmetz) met with Cowan and arranged for 

Cowan to take a leave of absence until his personal and academic difficulties could be reviewed 

by the Medical School Student Affairs Committee (SAC). The SAC recommended that Cowan 

be reinstated pending his submission to two independent psychiatric examinations to determine 

whether he was suffering from serious behavioral or emotional problems. Cowan saw a 

psychiatrist and a psychologist, both of whom indicated that he had no “serious pathology.” 

There was a second SAC meeting, Cowan was never disciplined for any aspect of his conduct. 

From August 16, 1982, to October 15, 1982, plaintiff was enrolled in the clinical course of junior 

medicine, a part of the core curriculum required of all medical students at the University. Cowan 

received a failing grade in the course which was relayed to the Committee on Student 

Promotions (CSP), according to routine University procedure. The CSP recommended that 

Cowan not be dismissed immediately from the school but instead be allowed to repeat junior 

medicine and be placed on academic probation. Cowan’s next rotation was in junior surgery, 

another core course required for graduation, and he received a failing grade for that course. The 

CSP met again to discuss Cowan’s second failure. This time the CSP recommended that Cowan 

be dismissed from the medical school. After receiving the recommendation of the CSP and the 

faculty of the Department of Surgery, Kmetz independently reviewed Cowan’s academic record 



 

206 

and decided to affirm the recommendation. After his dismissal from the School of Medicine, 

Cowan filed eight grievances with the Student Academic Grievance Committee of the School of 

Medicine. In its final report, the committee found insufficient evidence to support Cowan’s 

allegations that his dismissal was unwarranted. Pursuant to these findings, Kmetz reaffirmed his 

earlier decision to dismiss Cowan from the school. Cowan filed a complaint in a Kentucky 

circuit court against the University of Louisville School of Medicine and Dr. Franks. Cowan 

alleged that he was dismissed from the University based on communications from Franks, in 

“violation of his constitutionally vested student rights and civil rights and in derogation of his 

rights to procedural and substantive due process of law.” Cowan also asserted claims for breach 

of contract, violation of school rules, and negligence. Plaintiff instituted a second action in the 

United States District Court for the Western District of Kentucky based on the allegations set 

forth in his state court complaint. Cowan added Kmetz and Dickstein as defendants and 

narrowed his federal statutory claims to FERPA and 42 U.S.C. §§1983 and 1985(3). Plaintiff 

demanded compensatory and punitive damages against the University, Kmetz, and Dickstein in a 

sum totaling $3,500,000 each. Plaintiff’s first action was removed to federal court and 

consolidated with the second by order. The University of Louisville, Kmetz, and Dickstein 

subsequently filed a motion for summary judgment raising the defenses of sovereign and 

qualified immunity. The court granted the motion for summary judgment. 

Issue(s): (1) Plaintiff claimed that the district court erred in granting summary judgment 

on eleventh amendment and immunity grounds. (2) Plaintiff argued that the district court 

incorrectly failed to consider his state law claims. (3) Plaintiff asserted federal constitutional 

violations under 42 U.S.C. §1983. 
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Holding(s): (1) Eleventh Amendment barred suit against state university. (2) Former 

student was not deprived of liberty interest in his reputation. (3) Plaintiff’s complaint under 42 

U.S.C. §1983 failed. 

Reasoning: Only FERPA-related claim is discussed here. With regard to plaintiff’s claim, 

plaintiff concedes that “no private right of action exists within FERPA itself.” Plaintiff claims 

only that the University of Louisville’s failure to comply with FERPA provides him with a claim 

under 42 U.S.C. §1983. The disposition of plaintiff’s section 1983 claim, as barred by the 

Eleventh Amendment and the Supreme Court’s holding in Will v. Michigan Dep’t of State Police 

(1989) therefore disposes of the FERPA claim as well.  

Disposition: The decision of the district court is affirmed. However, the case is remanded 

for the limited purpose of allowing the district court to clarify its ruling relative to the pendent 

state claims. 

Citation: Naglak v. Pennsylvania State University, 133 F.R.D. 18 (M.D.Pa. 1990), 64 Ed. 

Law Rep. 413. 

Key Facts: The case involved motions to compel discovery. The action was initiated by a 

complaint filed June 8, 1987, against defendants Cheston M. Berlin, Jr., M.D. and Pennsylvania 

State University (“Penn State”). Plaintiff Deborah Naglak alleged that the defendants 

fraudulently induced her to enter a settlement agreement terminating an action previously filed 

against them. In the prior action, plaintiff alleged that she had been improperly dismissed as a 

student from the Pennsylvania State University College of Medicine at the end of her second 

year. The parties settled that action by agreeing that: (1) plaintiff would receive credit from Penn 

State for courses which she completed at Georgetown University; (2) that her transcript would 

indicate that she has successfully completed all course requirements for the first 2 years of 
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medical school; (3) that the school would respond to all inquires from third parties regarding her 

academic standing by supplying them with a statement stipulated by parties. Plaintiff alleged, in 

this action, the following scenario. She asserted that defendants fraudulently induced her into 

signing the settlement agreement, because they led her to believe that the provisions agreed upon 

would allow her to continue her medical education at another school. After signing the 

agreement and expanding much effort in attempting to transfer, she found that transfer was 

virtually impossible. Her principal difficulty was her inability to register for the National Board 

of Medical Examiners-Part 1 (“National Boards”). Plaintiff contended that the defendants led her 

to believe that her scores on the Medical Sciences Knowledge Profile (“MSKP”), a test which 

she had taken, could be substituted for National Board scores. This information was not included 

in the settlement agreement, but was, plaintiff alleged, related to her attorney during settlement 

negotiations with defendants’ counsel. Defendants knew and intended, plaintiff alleged, that she 

would rely on these assurances in agreeing to the terms of the settlement. After entering into the 

agreement, she learned that the MSKP scores could not be substituted for National Board scores, 

that she would be unable to transfer without first taking the National Boards and, that she could 

not register for the National Boards unless she was currently enrolled in medical school. All of 

this placed her in a situation, to which it seemed the only possible solution was for her to re-

enroll temporarily as a Penn State student so that she could sit for the National Boards. 

Defendants had refused to permit her to re-enroll for that purpose. Plaintiff’s reliance on 

statements allegedly made to her attorney during settlement negotiations to prove her claim 

prompted defendants to seek discovery of those statements. All of the defendants’ efforts to seek 

discovery were rebuffed by the plaintiff, as she claimed attorney-client privilege. Defendants 

argued that plaintiff’s reliance on statements made by counsel during settlement negotiations 
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constituted a waiver of the privilege, and on that basis, moved to compel compliance with their 

discovery requests. Plaintiff also filed a discovery motion. She asked the court to reconsider her 

motion to compel answers in her interrogatories. On March 30, 1990, the trial court entered an 

order directing the defendants to notify the court why they should not be compelled to comply 

with the requests itemized in plaintiff’s motion for reconsideration. Defendants filed a response 

to the court’s order stating that they had supplied answers to all but one of the interrogatories to 

which plaintiff sought a response. Defendants objected to the remaining interrogatory, question 

20, which requested defendants to provide “the names and addresses of students transferring in 

and out of PSU/CM from 1981 to 1989 by year” and to state, for each student: (1) what school 

they transferred from; (2) what exam they took for the transfer; and (3) what school sponsored 

the student for the exam. Defendants objected to question twenty on two grounds: (1) the 

information sought is irrelevant and will not lead to the discovery of relevant information; and 

(2) the information sought is confidential and protected from disclosure to third parties by 

FERPA. Plaintiff also filed a motion for leave to file an answer to defendants’ reply brief filed in 

support of their motion for summary judgment. 

Issue(s): (1) Whether student had waived attorney-client privilege with respect to 

representations conveyed to her by her attorney during settlement negotiations. (2) Whether 

university was required to supply plaintiff with requested information regarding other students 

who transferred to and from of Penn State University College of Medicine. 

Holding(s): (1) Student had waived attorney-client privilege with respect to 

representations conveyed to her by her attorney during settlement negotiations. (2) University 

was required to provide, in statistical form, information concerning transferees to and from the 

school and the examinations which they had taken. 



 

210 

Reasoning: Only the FERPA-related issue is discussed here. The court reasoned as 

follows. Defendants contend that the information sought by plaintiff is protected by FERPA. The 

disclosure of the names and addresses would violate FERPA. However, that problem can be 

remedied by submitting the information requested in statistical, summary form, listing the 

number of transferees, the exams which they took for transfer purposes, the schools which 

sponsored them, etc., but omitting the students’ names and addresses. This will give plaintiff the 

data she seeks, but avoid any breach of confidentiality. 

Disposition: Defendants’ motion to compel discovery is granted, in part and denied in 

part. The motion is granted subject to the prescribed conditions. (a) Plaintiff’s motion is denied 

as moot with respect to interrogatories 11, 12, 13, 18, and 19. (b) Plaintiff’s motion is granted 

with respect to interrogatory 20, subject to the following conditions. Defendants are directed to 

answer interrogatory 20 in statistical, summary form, listing, e.g. the number of transferees, the 

exams which they took for transfer purposes, the schools which sponsored them, etc., but 

omitting the students’ names and addresses and any other information which would reveal the 

identify of any individual transferee or transferee candidate. Plaintiff’s motion for leave to file an 

answer to defendants’ rely brief is denied. 

Citation: Tarka v. Cunningham, 917 F.2d 890 (5th Cir. 1990), 63 Ed. Law Rep. 746. 

Key Facts: Tarka was a non-degree-seeking student at the University of Texas when a 

dispute arose over a physics grade. Tarka filed suit under FERPA and under 42 U.S.C. §1983. 

Because the district court dismissed for failure to state a claim, Tarka appealed.  

Issue: Whether FERPA provided student a right to bring action challenging his physics 

professor’s grading process. 
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Holding: FERPA did not give student right to bring action challenging his physics 

professor’s grading process. 

Reasoning: The court reasoned as follows. The district court held that no private right of 

action exists under FERPA. Although that is a correct statement of the law, an action under 42 

U.S.C. §1983 may nevertheless be premised on an alleged violation of FERPA rights (see Tarka 

v. Franklin, 1989; Fay v. South Colonie Cent. School Dist., 1986). Tarka alleged that his claim 

arises under §1983. Consequently, it must be determined the applicability of FERPA to this 

claim. The district court ruled that Tarka’s allegations do not state a violation of FERPA. The 

pertinent provision of FERPA reads as follows: No funds shall be made available under any 

applicable program to any educational agency or institution unless the parents of students who 

are or have been in attendance at such school of such agency or at such institution are provided 

an opportunity for a hearing by such agency of institution, in accordance with regulations of the 

Secretary, to challenge the content of such student’s education records, in order to insure that the 

records are not inaccurate, misleading, or otherwise in violation of the privacy or other rights of 

students, and to provide an opportunity for the correction of deletion of any such inaccurate, 

misleading or otherwise inappropriate data contained therein and to insert into such records a 

written explanation of the parents respecting the content of such records (20 U.S.C. 

§1232g(a)(2)). The court interprets this portion of the statute as precluding a cause of action 

whose purpose is to challenge, except ministerial error, the grade assigned to a student. The 

statute requires an educational institution to afford parents or “adult” students the opportunity to 

challenge a student’s education records “in order to insure that the records are not [a] inaccurate, 

[b] misleading, or [c] otherwise in violation of the privacy or [d] other rights of students . . .” 

None of the types of errors sought to be corrected by the statute includes “error” founded in a 
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dispute over the way a teacher grades his students. Students’ grades, as reflected in educational 

records, can only be inaccurate or misleading if they do not reflect what the grader intended or if 

they are mathematically incorrect. Tarka does not contend, nor could he, that the university’s 

maintenance of a record of his grade, at least where the class is not taken on a pass-fail or similar 

basis, violates any privacy right he may have. We do not read the “other rights of students” as 

including the right to challenge a professor’s grading process. Congress could not have intended, 

simply by using that general phrase, to afford students a federal right, enforced by federal 

regulations, to challenge their teachers’ or educational institutions’ grading process. Such an 

action would effect a dramatic intrusion of federal authority into the setting of academic 

standards. We cannot conceive that Congress meant to legislate such an intrusion implicitly or 

indirectly. Reinforcing the conclusion that the statute does not reach or regulate a challenge to 

the grading process itself is pertinent legislative history. As found in the Joint Statement in 

Explanation of the Buckley/Pell Amendment (120 Cong. Rec. 39,862, 1974), there has been 

much concern that the right to a hearing will permit a parent or student to contest the grade given 

the student’s performance in a course. That is not intended. It is intended only that there be 

procedures to challenge the accuracy of institutional records which record the grade which was 

actually given. Thus, the parents of student could seek to correct an improperly recorded grade, 

but could not through the hearing required pursuant to this law contest whether the teacher 

should have assigned a higher grade because the parents or students believe that the student was 

entitled to the higher grade. Whether characterized as a grade dispute or a challenge to the 

particular professor’s grading process, however, Tarka’s claim fails under FERPA. His pleading 

suggests ongoing dispute with the professor regarding a homework problem and the semester 

grade apparently resulting in part from the homework problem. Tarka pleads that the professor’s 
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responses to his questions regarding the problem were inadequate and failed to satisfy the 

plaintiff. According to the brief filed on behalf of the University of Texas, there are university 

procedures to resolve this dispute. FERPA does not create a statutory vehicle to bring such 

disputes into federal court, nor does it of its own force regulate them, apart from inquiries into 

whether the grades were recorded “inaccurately” or “misleadingly”.  

Disposition: The district court’s judgment of dismissal affirmed. 

Citation: Webster Groves School Dist. v. Pulitzer Pub. Co., 898 F. 2d 1371, 59 Ed. Law 

Rep. 630 (1990). 

Key Facts: T.B., a 14-year-old public school student who had been classified as a 

handicapped child under the Education of the Handicapped Act (EHA), brought a loaded 

handgun to school, in violation of school policy, and threatened classmates with it. He was first 

suspended and then expelled from school. Before expulsion, T.B.’s individualized education 

program (IEP) committee met to determine whether the behavior that resulted in the discipline 

was a result of the child’s handicapping condition. T.B.’s grandmother and legal guardian, a 

member of the IEP committee, disagreed with the committee’s finding of no relation between the 

gun incident and the handicap, thus entitling her to seek administrative review on T.B.’s behalf. 

The “stay put” provision of the EHA, prohibiting expulsion pending the outcome of the review 

proceedings, was triggered when she requested administrative relief. The School Distric then 

sought in Missouri circuit court to enjoin T.B. from attending school pending exhaustion of his 

administrative remedies, and was granted a temporary restraining order. Before the state court 

could hold a hearing on the School District’s motion for a preliminary injunction, T.B. removed 

the case to federal district court. As the hearing on the motion for a preliminary hearing was 

about to begin in the District Court, counsel for T.B. asked that the courtroom be closed to the 
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public. The School District did not object. The judge granted the request, whereupon a reporter 

for the St. Louis Post-Dispatch, a daily newspaper published by Pulitzer, left the courtroom 

without objecting. The hearing ended the same day and the memorandum opinion was filed 

under seal along with the rest of the court file. The day following the hearing, Pulitzer filed 

motion to intervene and to open the courtroom. In an amended motion, Pulitzer also requested 

that the District Court unseal the court file. The District Court denied Pulitzer’s motions to 

intervene and to open the courtroom and the file. 

Issue(s): (1) Whether or not the motion to open the courtroom was moot, since the 

hearing was long over. (2) Pulitzer urged the court to find a constitutional right of access to civil 

proceedings and to apply First Amendment standards to the case. (3) Pulitzer’s complaint that 

the procedure leading to the granting of the motion for closure was improper because the court 

gave no advance notice to the public. (4) Issue of sealing the court file. (5) Pulitzer suggested 

that its motion to intervene was improperly denied. 

Holding(s): (1) Case was capable of repetition, yet evading review. (2) Publisher was not 

entitled to attend courtroom proceedings, to review file, or to intervene. (3) Procedural 

information in redacted docket sheet in case could be disclosed. 

Reasoning: Only FERPA-related reasoning included here. The court reasoned that any 

First Amendment right of access that might apply would be qualified, not absolute. Given the 

nature and the circumstances of this case, the decision must be the same whether the case is 

governed by a First Amendment qualified right of access or a common law right of access. This 

is because this case involves a handicapped child proceeding under the EHA, records and 

testimony regarding his disability, and his educational records. The privacy of juveniles is 

protected by the legislatures and the courts of this country in a variety of ways. Under FERPA 



 

215 

and the regulations thereunder, a school’s release of a student’s records or personally identifiable 

information to unauthorized persons will result in the withholding of federal funds. FERPA 

applies to T.B., and Congress, through the EHA, has further restricted the release of information 

when a handicapped student is involved.  

Disposition: The District Court is directed to release a copy of the docket sheet in 

Webster Groves v. T.B. with appropriate redaction to remove identifying information or sensitive 

information. In all other respects, the order of the District Court is affirmed. 

Citation: Bauer v. Kincaid, 759 F.Supp 575, 66 Ed. Law Rep. 1039 (1991). 

Key Facts: University student brought declaratory judgment action, seeking access to 

criminal investigation and incident reports maintained by campus police. Plaintiff was a student 

at Southwest Missouri State University (“SMSU”), and was the editor in-chief of the Southwest 

Standard, a student newspaper at SMSU. On July 31, 1989, defendant Kincaid (Director of 

University Relations at SMSU) distributed a policy regarding release of Security Office records 

which include the “incident” reports, under which policy verbatim copies of such reports are 

withheld from the public and the media by the defendants; and that plaintiff, in her capacity as a 

student, a journalist and a citizen, had requested of defendants that they allow her to inspect and 

copy such reports, and that defendants have refused her request. A number of SMSU student 

victims of alleged crime do not make their initial complaint as crime victims to the Springfield 

Police Department or the Greene County Sheriff’s office, but make such complaints to the 

SMSU Safety and Security Department. Plaintiff claimed that because of the delay of filing of 

the “incident” reports with the Springfield Police Department, or, in some cases, not filing such 

reports with the Springfield Police Department, the police were unable to promptly investigate 

on-going campus crime, which deprived plaintiff of the quality of police protection she would 
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have received if she were a non-student living off campus. Further, plaintiff claimed that she was 

entitled to the “incident” reports in question, and all other criminal investigations reports 

prepared by the SMSU Safety and Security Department, by reason of the Missouri Sunshine Law 

claiming that SMSU as a “public governmental body” and the criminal investigation reports in 

question, including the “incident” reports, as not classified as closed records, and further 

claiming that for such reason she was entitled to inspect and copy such records. Defendants 

claimed that the provisions of FERPA and/or Missouri Sunshine Law prohibited and prevented 

SMSU from releasing to plaintiff, any member of the public, or any member of the press, 

verbatim copies of the “incident” reports, or any other type of criminal investigation report or 

summary that contained the name of any SMSU student. Defendants filed in this cause a Motion 

for a Protective Order to prohibit plaintiff and plaintiff’s counsel from publishing “any 

confidential records directly related to a student of Southwest Missouri State University without 

the written consent of the student in issue, except as required or authorized by this Court.” The 

motion was directed toward the pretrial suppression of criminal investigation reports prepared by 

the SMSU Safety and Security Department that plaintiff and her counsel had in their possession, 

which they obtained from collateral sources.  

Issue(s): (1) Count I requested a temporary restraining order and permanent injunction. 

Plaintiff requested that the Court enter a temporary restraining order prohibiting defendants from 

withholding campus security reports, ordering defendants to immediately implement a policy 

causing the Safety and Security Department to report all criminal activity to the Springfield 

Police Department, order defendants to immediately implement measures to inform students of 

the limits of the Safety and Security Department’s authority in criminal situations and enter 

preliminary and permanent injunctions for the same relief. (2) Count II alleged a violation of 
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civil rights under 42 U.S.C. §1983. Plaintiff asserted that the actions of defendants hinder her 

right of access, under the First and Fourteenth Amendments of the United States Constitution, to 

information which she was entitled to as a citizen, student and journalist. Plaintiff argued that 

defendants’ actions violated her equal protection rights in that they deprived her, as a student, 

from access to information that was accessible to the general public in like situations and 

deprived her of timely and efficient police protection that is provided to the general public in like 

situations. Plaintiff asserted that defendants’ actions violated her rights under FERPA pursuant to 

which she sought the criminal investigation and incident reports. Plaintiff claimed that these 

alleged violations of her rights damaged her in the amount of $5,000. (3) Count III alleged a 

violation of Missouri Sunshine Law. Plaintiff maintained that defendants constituted a public 

governmental body within the meaning of the law and the records being withheld were within 

the meaning of public records. Furthermore, plaintiffs claimed that said records did not fall 

within any exception listed. Plaintiff requested that the Court declare defendants in violation of 

Missouri law and assess a civil fine of $300 costs and attorney fees. (4) County IV requested a 

declaratory judgment. Plaintiff alleged that pursuant to FERPA and Missouri law, defendants 

failed to justify their refusal to release campus security reports. Plaintiff contended that such 

action was unlawful because the provisions of FERPA are not mandatory and that therefore 

FERPA is not a justification for violating Missouri Sunshine Law. Plaintiff submitted that 

campus security reports fell within the exception to the definition of education records set forth 

in FERPA and are therefore disclosable. Alternatively, plaintiff asserted that withholding campus 

security records violated her rights under the First and Fourteenth Amendments, or that FERPA, 

if used penalize dissemination of campus security reports, unconstitutionally violated plaintiff’s 

rights under the First and Fourteenth Amendments. Plaintiff requested that the Court declare that 
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the provision of FERPA as not mandatory and that therefore FERPA could not be applied in 

contravention of Missouri law, that campus criminal investigation and incident reports were not 

educational records and were disclosable, that Congress intended to make at least some campus 

law enforcement records exempt from the provisions of FERPA and that vagueness of said 

subsection violated plaintiff’s constitutional rights.  

Holding(s): (1) Requested records were subject to disclosure under Missouri Sunshine 

Law. (2) FERPA did not protect records from disclosure. (3) If FERPA protected records, it 

violated equal protection and First Amendment. 

Reasoning: Defendants assert that the Missouri Sunshine Law exempts information 

protected by FERPA. The Sunshine Law states in pertinent part: “Except as otherwise provided 

by law . . . all public records of public governmental bodies shall be open . . .” The law 

authorizes closure for: “Records which are protected from disclosure by law. . . .” Defendants 

argue that because the Sunshine Law uses the terms “provided” and “protected”, the statute is not 

limited to protection for records “prohibited” from disclosure by law. Defendants submit that to 

suggest that FERPA does not provide for “protection” of student records as stated in the 

Sunshine law is contrary to the intent of FERPA as stated in the implementing regulation. The 

implementing regulation, 34 C.F.R. §99.2, indicates that the purpose of FERPA is to set out 

requirements for the protection of privacy of parents and students under §438 of the General 

Education Provisions Act. Defendants claim that a Missouri court has ruled on this issue finding 

FERPA a valid exemption under the Sunshine Law. Defendants relies on Oregon County R-IV v. 

LeMon (1987), which appeared to assume that FERPA could fall within the definition of 

“otherwise protected by law” as an effective bar to disclosure under the Sunshine Law. However, 

in Oregon County, the records at issue were not records for which disclosure could result in a 
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loss of federal funding under FERPA. Therefore it cannot be said that the issue of whether 

FERPA was considered exempt under the Sunshine Law as “otherwise protected by law” was 

squarely before the court. The Oregon County court certainly did not issue a specific ruling that 

FERPA properly fell within any Sunshine Law exemption. That precise issue is before this 

Court. The only Missouri case which found an exemption under the Sunshine Law which 

“prescribes that investigation information . . . shall be confidential. Because the Sunshine Law 

declares disciplinary information to be privileged and confidential, such information . . . may be 

closed to the public” (Christianson v. Missouri State Board of Accounting, 1989). Moreover, 

Rios v. Read (1977) stated that it is “obvious that the 1974 Act does not provide a privilege 

against disclosure of student records. . . . Rather by threatening financial institutions, it seeks to 

deter schools from adopting policies of releasing student records.” After examination of the 

statutes and case law of the state of Missouri, there is no Missouri statute or court determination 

that would allow defendants to refuse to disclose the reports in question, except Hyde v. City of 

Columbia (1982) and related tort liability. The records sought by plaintiff are public records and 

are not subject to any exemptions under the Missouri Sunshine Law. FERPA does not close from 

public view the SMSU criminal investigation and incident reports because FERPA does not 

prohibit disclosure by law, therefore it does not fall within the ambit of the Missouri Sunshine 

Law. FERPA is not a law which prohibits disclosure of educational records. It is a provision 

which imposes a penalty for the disclosure of educational records. Student Bar Ass’n v. Byrd 

(1977) stated that FERPA does not forbid disclosure of information concerning a student. 

FERPA provides for the withholding of federal funding otherwise available to an educational 

institution which has a policy or practice of permitting the release of educational records. 

FERPA defines “education records” as: (4)(A) Except as may be provided otherwise in 
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subparagraph (B), those records, files, documents, and other material which--(i) contain 

information directly related to a student; and (ii) are maintained by an educational agency or 

institution or by a person acting for such agency or institution. (B) The term “education records” 

does not include--(i) records of instructional, supervisory, and administrative personnel and 

educational personnel ancillary thereto which are in the sole possession of the maker thereof and 

which are not accessible or revealed to any other person except a substitute; (ii) if the personnel 

of a law enforcement unit do not have access to educational records under subsection (b)(1) of 

this section, the records and documents of such law enforcement unit which (I) are kept apart 

from records described in subparagraph (A), (II) are maintained solely for law enforcement 

purposes, and (III) are not made available to persons other than law enforcement officials of the 

same jurisdiction. (5)(A) For purposes of this section the term “directory information” relating to 

a student includes the following: the student’s name, address, telephone listing, date and place of 

birth, major field of study, participation in officially recognized activities and sports, weight and 

height of members of athletic teams, dates of attendance, degrees and awards received, and the 

most recent previous educational agency or institution attended by the student. FERPA protects 

as confidential, information which a student is required to produce or divulge in conjunction with 

application and attendance at an educational institution. FERPA also protects academic data 

generated while an individual is a student at an educational institution. Criminal investigation 

and incident reports are not the same type of records which the Act expressly protects. Criminal 

investigation reports are specifically excluded from the educational records which FERPA 

protects. Criminal investigation and incident reports do not contain the same type of information 

which a student is required to submit as a precondition to enrollment or attendance, nor is this 

type of information created in the natural course of an individual’s status as a student. The fact 
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that the statute specifically exempts records maintained for law enforcement purposes 

demonstrates that Congress did not intend to treat criminal investigation and incident reports as 

educational records. The underlying purpose of FERPA was not to grant individual students a 

right to privacy or access to educational records, but to stem the growing policy of many 

institutions to carelessly release educational information (see Smith v. Duquesne, 1985). The 

limited legislative history available demonstrates that FERPA seeks to deter schools from 

indiscriminately releasing student educational records. Nothing in the legislative history of 

FERPA refers to a policy or intent to protect campus law enforcement unit records which contain 

student names or other personally identifiable information. Defendants argue that, in accordance 

with the DOE’s interpretation of the statute, if criminal investigation reports which are kept 

separately from education records are given to persons other than law enforcement officials, the 

records must be considered educational records and must be kept confidential or the school may 

be threatened with a loss of federal funding. However, FERPA does not explicitly address how it 

intended to classify security reports which have been disclosed to persons other than law 

enforcement officials. The statute’s exemption for law enforcement records demonstrates that 

law enforcement records are not considered in the same category as educational records. It is 

reasonable to assume that criminal investigation and incident reports are not educational records 

because, although they may contain names and other personally identifiable information, such 

records relate in no way whatsoever to the type of records which FERPA expressly protects (i.e., 

records relating to individual student academic performance, financial aid or scholastic probation 

which are kept in individual student files). These records are quite inappropriately required to be 

kept confidential. The language of the statute which protects “educational records” demonstrates 

that the legislature did not intend to include records maintained by a university police department 
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for law enforcement purposes. The Court will not assume that the legislature intended a result 

which in no way furthers the plain purpose of the statute. The function of the statute is to protect 

educationally related information. Furthermore, an individual’s enrollment at a state university 

should not entitle him or her to any greater privacy rights than members of the general public 

when the privacy interest relates to criminal investigation and incident reports. Nor could the 

federal government have reasonably intended to make university students a specially protected 

class of criminal suspects. The records sought by plaintiff are not educational records the release 

of which could result in a loss of federal funding under FERPA. If FERPA imposes a penalty for 

the disclosure of student security and crime reports produced by a non-commissioned campus 

law enforcement unit, FERPA creates an irrational classification in violation of the equal 

protection component of the due process clause of the Fifth Amendment. The distinction 

between student and non-student suspects, criminals, victims and witnesses is not related to their 

student or educational status. To the extent that FERPA results in a classification which 

discriminates against a student’s access to information concerning student versus non-student 

crimes, the classification has no logical basis. The classification is not rationally related to a 

governmental interest in protecting student educational records and keeping confidential 

information which a student is required to provide to the school or which the school itself 

generates concerning educational records. There is nothing is the language of the statute or its 

legislative history which indicates that student criminals, witnesses or victims should be granted 

special privacy privileges. By the same token, a student should not be denied access to 

information concerning student criminals, victims or witnesses merely because of his or her 

status as a student. Moreover, there is no rationale basis to support the effect of the classification; 

if a campus has a commissioned law enforcement agency, such records are released in 
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conjunction with the police department of that jurisdiction, but if the university has a non-

commissioned police department, students and the public do not have access to the same kind of 

information. In addition, plaintiff, as a reporter and a member of the general public, is entitled 

not to be singled out as a student with the result that she receives neither the same access to 

crime reports as the general public, nor the same level of police protection. If FERPA imposes a 

penalty for the release of university criminal investigation and incident reports, the penalty 

results in affording plaintiff less police protection because FERPA operates to protect 

information concerning student criminal suspects. The statute is not reasonably designed to 

protect student educational interests if it threatens the loss of federal funding for the release of 

criminal investigation and incident reports regarding students. The penalty does not further the 

federal policy of protecting educationally related privacy interests of students. If, as the DOE 

asserts, FERPA operates to impose a penalty the result of which treats similarly situated 

individuals dissimilarly and has no conceivable rational basis, the statute is unconstitutional 

under the due process clause of the Fifth Amendment. The criminal investigation and incident 

reports are not exempt from disclosure under the Missouri Sunshine Law or protected as 

educational records by FERPA. If FERPA is interpreted otherwise, to impose a penalty for 

disclosure of the criminal investigation and incident reports, it is unconstitutional. Lastly, 

plaintiff is, and always has been, at liberty to publish information which she has obtained from 

collateral sources which directly relates to students. 

Disposition: Ordered that plaintiff’s request for a temporary restraining order and a 

preliminary injunction is denied as moot; and it is further ordered that the relief plaintiff requests 

in the form of a permanent injunction is granted; and it is further ordered that plaintiff’s request 

for a penalty as a result of a violation of the Missouri Sunshine Law is denied; and it is further 
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ordered that plaintiff’s request for a declaratory judgment is granted and this Court finds that the 

criminal investigation and incident reports are not educational records as set forth in FERPA and 

that FERPA is not a justification for violating the Missouri Sunshine Law; and it is further 

ordered that defendants’ actions in withholding the criminal investigation and incident reports 

are unconstitutional under the Fifth Amendment due process clause and the First Amendment; 

and it is further ordered that plaintiff is awarded nominal damages of $1.00. 

Citation: Norwood v. Slammons, 788 F.Supp. 1020, 74 Ed. Law Rep. 1128 (1991). 

Key Facts: Plaintiff, the wife of the attorney who signed the complaint, initiated this 

action and named the Director of Public Safety of the University of Arkansas, the Judicial 

Affairs Coordinator, the Chancellor of the University, the President of the University of 

Arkansas system, and members of the Board of Trustees of the University of Arkansas system. 

All defendants were named individually and in their official capacities. Plaintiff alleged that she 

had been accepted for admission at the University of Arkansas, School of Law of for the fall 

semester of 1991. In count one of the complaint plaintiff alleged that the defendants violated the 

provisions of FERPA, in refusing the release certain requested records. The requested records are 

certain documents related to the investigation of criminal and non-criminal activity committed by 

or against students and/or employees of the University of Arkansas, including the records of the 

All University Judicial Board. The records specifically requested were in respect to a highly 

publicized incident involving Arkansas Razorback basketball players and a 34-year-old 

Springdale woman and included an audio tape of a hearing in which Razorback basketball team 

members were disciplined by the University for various alleged violations relating to an incident 

in an athletic dormitory involving admitted sexual activities on the part of various males and the 

woman. Plaintiff alleged that after the hearing in question, the basketball players signed waivers 
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of their rights under FERPA, thereby allowing defendants to discuss their punishment with the 

press and media. Plaintiff alleged that, therefore, the records of the Judicial Board hearing were 

public records under the Arkansas Freedom of Information Act of 1967. In count two, plaintiff 

alleged that the defendants’ refusal to release the records violated plaintiff’s rights under the 

First, Fifth and Fourteenth Amendments in that her access as a citizen and future law student was 

hindered. Plaintiff further asserted that defendants’ actions violated her rights under FERPA and 

her rights under the equal protection clause of the Fourteenth Amendment. Plaintiff requested 

declaratory and monetary relief, as well as attorney’s fees. In count three, plaintiff set forth a 

claim under the Arkansas FOI laws and asked for declaratory relief and attorney’s fees. In count 

four, plaintiff sought injunctive relief directing the defendants to comply with the Arkansas FOI 

laws. Plaintiff asserted that she had been harmed by her inability to acquire information 

concerning campus crime and that she had thus been denied equal protection of laws and equal 

police protection. 

Issue(s): (1) Whether or no the federal court had jurisdiction. (2) Whether or not there 

was a First Amendment right of access to disciplinary or investigatory records. (3) Whether or 

not plaintiff’s acceptance to law school conferred upon her standing to raise FERPA violations 

and equal protection claim. 

Holding(s): (1) Court had no federal question jurisdiction. (2) There is no First 

Amendment right of general public access to disciplinary or investigatory records of 

postsecondary educational institutions. (3) Plaintiff’s mere acceptance for admission in future did 

not confer upon her standing to raise future quality of police protection she might be accorded. 

(4) Plaintiff did not have standing to raise a FERPA claim. 
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Reasoning: Only FERPA-related issues discussed here. The court noted that in order to 

avoid an enormous waste of judicial, legal, and financial resources, it must assure itself that 

federal jurisdiction was present before proceeding with the matter. The pertinent allegations of 

count one are that the University of Arkansas and its officials are subject to the provisions of 

state FOI laws: that the basketball players waived their rights under FERPA; that the records 

sought by plaintiff are public records under the state FOI laws; that the defendants have based 

their refusal to release the records on the provisions of the federal FERPA statutory scheme; that 

the defendants violated the state FOI laws; and that FERPA does not authorize defendants’ 

refusal to comply with the FOI act. These allegations implicate what has become known as the 

well-pleaded complaint rule. This rule requires that the federal question must appear on the face 

of the complaint. Application of the well-pleaded rule shows clearly that count one of plaintiff’s 

complaint does not arise under federal law. Plaintiff seeks to have the records released under the 

state FOI act. Plaintiff anticipates that defendants will raise the provisions of FERPA as a 

defense, and then asserts why FERPA is not a valid defense. Plaintiff does not, and could not in 

good faith contend that FERPA requires the disclosure she seeks. The most the plaintiff can and 

does say is that FERPA does not prohibit the requested release of the records. As such, plaintiff’s 

claim is clearly one under the state FOI law and plaintiff merely anticipates that defendants will 

raise FERPA as a defense to disclosure. Thus, count one of the plaintiff’s complaint does not 

state a federal claim and this claim lacks an independent basis for the assertion of federal 

jurisdiction. In count two, defendants further alleged to have violated plaintiff’s rights under 

FERPA in which she has sought and continues to seek records related to incident of sexual 

assault and other violent crimes at the Fayetteville campus. Courts have held that although 

FERPA creates no private cause of action (see Tarka v. Cunningham (1990), Webster Groves 
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School Dist. v. Pulitzer Publishing Co. (1990), Girardier v. Webster College (1977)), a plaintiff 

may assert a FERPA violation as the basis for a claim under §1983 (see Fay v. South Colonie 

Central School Dist., 1986). It cannot be doubted that the purpose of FERPA is to regulate the 

release of student records. Before personally identifiable information from the education records 

of a student may be disclosed, the consent of the student or parent must be obtained (see Klein 

Indep. School Dist. v. Mattox, 1987). However, in order to assert a claim based upon a violation 

of FERPA, even if actionable in some manner, one must allege that it is the rights of a student or 

parent which have been violated. The term, “student” does not include one who has not been in 

attendance at an educational institution (see 34 C.F.R. §99.3). In the case at bar, it is obvious 

from the face of the complaint that plaintiff does not complain of the release of information by 

the defendants, but rather their refusal to release information. Furthermore, a violation of FERPA 

must be premised upon the release of information, or refusal to do so, pertaining to the plaintiff’s 

attendance or that of a plaintiff’s children. Plaintiff does not allege a violation of FERPA, as the 

records she seeks do not pertain to her nor does plaintiff allege that she has ever attended the 

Fayetteville campus. Thus, plaintiff has not alleged that her FERPA rights were violated and it 

follows that this claim is not properly before the court (see Tarka v. Franklin, 1989). Also, in 

count two, plaintiff alleges that her First Amendment rights were violated by defendants’ 

conduct in that the defendants hindered her access to information as a citizen and as a future law 

student. However, the First Amendment right of access has not definitively been held to apply to 

student administrative proceedings. The Eighth Circuit has clearly indicated that the media and 

the public stand on the same footing regarding the right to access information (see Webster 

Groves). This court believes it is obvious that the public has a far lesser interest in a post-

secondary school’s investigatory and disciplinary records that it has to records of judicial 
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proceedings. Nonetheless, at least one court has recognized a claim for such records as 

implicating the First Amendment (see Bauer v. Kincaid, 1991). In Bauer, the plaintiff, a student-

journalist, argued that if FERPA imposes a penalty for release of criminal investigation and 

incident reports, FERPA violates her First Amendment rights. With all due respect to the Bauer 

court, this court finds no support for such a proposition in the cases of the Supreme Court nor in 

the cases from the Eighth Circuit. It seems obvious to the court that if the First Amendment 

required such disclosure, then the dozens of state and federal FOI laws would be redundant, 

unnecessary, and meaningless. The court thus holds that there is no constitutional right of general 

public access to the disciplinary or investigatory records of a post-secondary educational 

institution. Therefore, plaintiff’s claim of a right to the requested information must be based 

upon state law. Thus, there is no independent jurisdictional support for such a claim to be heard 

in federal court. In count four, plaintiff essentially restates the previous claims, seeking 

injunctive relief “ordering the University of Arkansas system to comply with the . . . Arkansas 

Freedom of Information Act . . . .”  Plaintiff, as a non-student, is not within the class of persons 

to which FERPA is applicable, and that plaintiff does not seek to enforce rights which FERPA 

secures to her even if she were, in fact, a “student.” The court noted that FERPA does not even 

appear to prohibit or penalize the disclosure to an alleged crime victim the results of disciplinary 

proceedings related to the crime (see 20 U.S.C. §1232g(b)(6)). To say that FERPA is not a valid 

defense because it is not applicable by its terms or because FERPA violates the equal protection 

component of the Fifth Amendment is simply to state that FERPA is not a valid defense to an 

action under state FOI laws. Even if it is plaintiff’s position that the equal protection clause (or 

component of the Fifth Amendment) prohibits the defendants from relying upon FERPA as a 
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defense to plaintiff’s FOI claim, this nonetheless does not state a federal claim regardless of the 

merits.  

Disposition: Plaintiff’s complaint must be dismissed for lack of federal jurisdiction and 

because plaintiff lacks standing to assert any claims other than her state law claim arising under 

the state FOI laws. 

Citation: Olsson v. Indiana University Board of Trustees, 571 N.E.2d 585 (Ind.App. 4 

Dist. 1991), 67 Ed. Law Rep. 989. 

Key Facts: Plaintiff-Appellant Janet Olsson appealed the trial court’s grant of motion for 

summary judgment in favor of Defendant-Appellee Indiana University Board of Trustees. 

During the school year of 1980-1981, Olsson was a student in IU’s School of Education. As part 

of her training, Olsson was assigned to Ellettsville Elementary School at a student teacher. Her 

supervising teacher was Janice Stockton, and her university supervisor was Linda Null. 

According the IU’s Handbook for Student Teachers, Null was to make biweekly visits to discuss 

Olsson’s progress. During the semester, Null performed her duties as required nearly biweekly, 

personally observing Olsson’s teaching three times and holding one conference with Olsson. At 

the end of the semester, Stockton submitted a final evaluation of Olsson’s teaching abilities. 

Indiana University issued Olsson a passing grade in student teaching. In April, Olsson filed a 

written application for a full-time teaching position with the superintendent of the Richland-Bean 

Blossom School Corporation. In July, 1981, James Lundy, principal of Ellettsville Elementary 

School, became aware of a vacancy for a fourth grade teacher for the next school year. He 

telephoned Null and asked her for written evaluations of Olsson’s and another student teacher’s 

overall teaching ability. In response to this request, Null wrote a letter which described Olsson as 

a marginal student teacher. She did not recommend Olsson for a full-time teaching position. 
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Lundy did not hire Olsson or the other student teacher. IU did not keep a copy of Null’s letter to 

Lundy in its placement files. In September, 1981, Olsson asked the superintendent why she did 

not receive an interview or a job in his school corporation. The superintended then showed 

Olsson the letter Null has written to Lundy. Olsson continued to apply for teaching positions at 

other schools but failed to gain employment. In November, 1982, Olsson filed a defamation 

action, based on Null’s letter against IU and the State of Indiana. In April, 1986, the trial court 

granted IU summary judgment. However, the trial court granted Olsson’s motion to correct 

errors in August, 1986. Then in May, 1990, the trial court granted IU’s motion to reinstate 

summary judgment. Olsson appealed. 

Issue(s): (1) Whether Indiana University had qualified privilege to write letter. (2) 

Whether Indiana University abused its qualified privilege. (3) Whether letter constituted an 

educational record within the meaning of FERPA. 

Holding(s): (1) University had qualified privilege to write letter. (2) University did not 

abuse its qualified privilege absent evidence of bad faith, excessive publication, or lack of 

grounds for belief in truth of letter. (3) Letter did not constitute educational record within 

meaning of FERPA, and thus, university did not violate federal law by using letter without 

student’s permission. 

Reasoning: Only FERPA-related issue is discussed here. The court reasoned as follows. 

Olsson contends pursuant to FERPA, a student has a right to determine which recommendations 

will become part of the placement files. She states IU violated this right by using Null’s letter 

without her permission. She relies on the handbook’s summary of federal law. A perusal of the 

actual statute indicates no such violation. FERPA, at 20 U.S.C. §1232g(a)(1)(A), 1232g(a)(2), 

1232g(b)(1) & (2), and 1232g(d) denies federal funds to educational institutions which have a 
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policy of denying students the right to inspect and review “education records” or of releasing 

such records without the student’s permission. 20 U.S.C. 1232g(a)(4)(A) defines “education 

records” as materials “maintained by an educational agency or institution or by a person acting 

for such agency or institution. IU did not maintain a copy of Null’s letter in its files. Thus, the 

letter does not constitute an “educational record” under the act. There is no basis for concluding 

IU violated federal law in its handling of Null’s letter. Also, there is no private right of action 

under FERPA (see Tarka v. Franklin, 1989). 

Disposition: The trial court properly granted summary judgment.  

Citation: Parents Against Abuse In Schools v. Williamsport Area School Dist., 140 

Pa.Cmwlth. 559, 594 A.2d 796, 69 Ed. Law Rep. 466 (1991). 

Key Facts: The plaintiffs (collectively, parents) are a parents association and a number of 

individual parents of fourth graders who suffered physical and emotional abuse during the 1987-

88 school year at the hands of their teacher, an employee of the Williamsport Area School 

District. In an attempt to discover the precise nature of the abuse so that the teacher could be 

removed from his position, and to determine if the children would require outside counseling, the 

parents consented to the school district’s request to permit one of its psychologists, Simon 

Samuel, to interview their children. The parents conditioned their consent to the interviews upon 

an agreement between the parents and the school district; any information gathered by Samuel 

during the interviews was to be provided to the parents to assist them in obtaining outside 

professional therapy for their children at the school district’s expense. Although Samuel 

indicated that he had compiled notes from the interviews, and the parents gave written 

authorization for release of the notes, the school district and Samuel did not supply reports, 

notes, or information of any type to the parents, as required by the agreement. The parents filed a 
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civil action--mandamus and moved for preemptory judgment against the school district, its 

superintendent and Samuel. The parents requested the trial court to order the defendants to 

provide copies of the notes Samuel recorded during the interviews of their children. The trial 

court ordered the defendants to provide the interview notes to the parents. Samuel appealed the 

ruling. The other defendants no longer disputed the parents’ right to obtain the interview notes. 

Issue(s): (1) Whether or not the trial court erred in granting mandamus relief because 

other adequate remedies were available. (2) Whether or not parents established a clear legal right 

to the notes as school records under FERPA or pursuant to the State Department of Education 

regulations promulgated consistent with FERPA policies. (3) Whether or not the school district’s 

promise to turn the notes over to the parents were enforceable. 

Holding(s): (1) There was no adequate, alternative remedy, and mandamus was an 

appropriate remedy. (2) Neither the State Department of Education regulations nor FERPA 

defeated the parents’ rights to the notes, but instead provided the parents with a complete right of 

access.  

Reasoning: The FERPA-related issue is primarily discussed here. Under FERPA, records 

of educational personnel in the sole possession of the maker and not accessible or revealed to any 

other person are specifically excluded from the definition of educational records subject to 

parental inspection under the act. 20 U.S.C. §1232g(a)(4)(B)(i). Although Pennsylvania 

Department of Education regulations classify student records into three categories, each with its 

own specific parental access requirements, Samuel contends that a fourth category in the 

Pennsylvania Code mirrors the FERPA exclusion, thus eliminating his notes from the students’ 

records altogether. Samuel argues that this state provision should be interpreted identically to 

FERPA’s broad exclusion of all records of school personnel so long as such records are kept in 
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the maker’s sole possession and are not accessible or revealed to others. Under this 

interpretation, Samuel claims that the notes would not be student records subject to disclosure, 

because there is evidence that Samuel privately kept these notes at home, as was his established 

practice. However, we [court] agree with the trial court’s analysis of this provision, which 

emphasizes that “paragraph 2.4 recognizes that only in ‘some instances’ will notes be considered 

personal or confidential.” This situation does not present one of those “instances,” because the 

parents and the school district permitted Samuel to interview the children only on the express 

condition that he provide the information to the parents of the affected children. Moreover, the 

trial court also correctly recognized that “the confidentiality concept in paragraph 2.4 applies 

only to notes maintained by psychologists for ‘their own use in counseling pupils.’” However, 

the parents and school district had agreed that Samuel was not to provide the children with any 

therapy; any counseling was to be done by third party professionals at the school district’s 

expense. In addition, paragraph 2.4 clearly limits its application and is expressly subject to the 

terms of the employment contract between the school district and the psychologist and any 

special arrangements made between the psychologist and individual parents or students. Here, 

the school district has agreed that Samuel, as its employee, must provide the notes to the parents 

and does not contest the parents’ rights to the notes. Finally, looking to FERPA to determine the 

appropriate public policy, we [court] must side with the parents. Apart from containing general 

provisions designed to insure parental access to school records concerning their minor children, 

FERPA excludes from the definition of “education records,” to which parents have access, 

records of a psychologist only if those records relate to a student who is at least 18 years old or 

attending a post-secondary educational institution and which are made or used only in 

connection with providing treatment. 20 U.S.C. §1232g(a)(4)(B)(iv). The notes involved here do 
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not meet either of these two requirements for exclusion from the parents’ right of access, because 

the children are minors attending an elementary school, and Samuel was not involved in treating 

the children. Furthermore, this provision of FERPA makes clear that even if the exclusion were 

to apply, it would not give the psychologist a personal right to preclude all access to the records, 

but provides that the student would have a right to have the records reviewed by an appropriate 

professional of the student’s choice. Samuel has raised numerous technical arguments in what 

appears to be a misguided attempt to place a personal principle above the legitimate efforts of the 

parents and the school district to help these victimized children. Even if any of these flimsy 

arguments had some superficial merit, they would be outweighed by the need to safeguard the 

health and welfare of these children. The children involved are victims are abuse, and as such 

require special treatment to help them overcome its negative effects. The parents intend to use 

Samuel’s notes, when they are provided, to enhance this process. 

Disposition: Order and judgment of trial court affirmed. 

Citation: Student Press Law Center v. Alexander, 778 F. Supp. 1227, 71 Ed. Law Rep. 

794 (1991). 

Key Facts: Student journalists and a not-for-profit corporation that promotes legal rights 

of student press brought action challenging provision of FERPA that authorizes withdrawal of 

federal funding from university that discloses to the public personally identifiable information 

contained in campus police reports. Plaintiff Schrotberger was a student at Colorado State 

University (CSU) and editor-in-chief of a campus daily newspaper. She attested that the CSU 

police department (CSUPD) routinely provided its campus crime reports to student reporters 

prior to February 1991. After receiving a technical assistance letter from the Department of 

Education’s (DOE) Compliance Office, the CSUPD stopped providing public access to its 
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campus crime reports. Plaintiffs Christy and Brewer were students at the University of Tennessee 

(UT) and were involved in student journalism. The UT Police Department (UTPD) had a 

longstanding policy against disclosing personally identifiable information regarding students in 

its records of reported campus crimes. The names of students arrested on campus were available 

through the Knoxville Police Department (KPD) which maintained a log of officers’ reports for 

the entire city. The log included the names and addresses of arrestees and the arresting 

department. To identify arrests on campus involving students, an interested member if the public 

must cross-check the log with the voluminous student directory for names of UT students and for 

arrests by the UTPD. Plaintiffs and other students at UT asked UT’s Chancellor to change its 

policy regarding campus crime logs. The Chancellor declined the request, citing FERPA and the 

DOE’s interpretation of its provisions. The parties disputed the net burden that FERPA imposed 

on the student press. Defendants stressed that the information plaintiffs sought was available 

from local law enforcement. Plaintiffs maintained that FERPA effectively prevented them from 

obtaining the information sought by preventing them from learning the names of students 

involved in campus crime. Without the name of an arrestee, they maintained, searching the local 

law enforcement records was cumbersome and ineffective. Defendants characterized the added 

burden in plaintiffs as trivial. Plaintiff Christy also noted that FERPA interfered with the campus 

paper’s ability to evaluate the performance of the UTPD. He cited the example of a rape that 

occurred on UT’s campus. He alleged that although UTPD was required to report all violent 

crimes to the KPD immediately, the paper had received information that the campus police 

waited three hours before calling the KPD. 

Issue(s): (1) Plaintiffs brought motion for preliminary injunction. (2) Defendants 

suggested that plaintiffs’ action was moot because the U.S. House of Representatives and Senate 
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both had approved legislation altering FERPA to exclude all law enforcement records. (3) 

Defendants asserted that plaintiffs lacked standing to challenge FERPA. (4) Defendants posed a 

challenge to the plaintiffs’ claim on the basis of ripeness.  

Holding(s): (1) Action was not rendered moot by pending legislation. (2) Plaintiffs had 

standing to bring suit. (3) Claim was ripe for review. (4) Plaintiffs were entitled to preliminary 

injunction, given likelihood of success on the merits of claim that provision of FERPA violated 

their First Amendment right to receive information. 

Reasoning: FERPA’s apparent purpose is to ensure access to educational records for 

students and parents and to protect the privacy of such records from the public at large (see 

Bauer v. Kincaid, 1991). FERPA conditions federal educational funding on maintaining the 

privacy of “education records other than directory information.” 20 U.S.C. §1232g(b)(2). 

Education records consist of “those records, files, documents, and other materials which (i) 

contain information directly related to a student; and (ii) are maintained by an educational 

agency or institution or by a person acting for such agency or institution.” §1232g(a)(4)(A). 

Education records do not include “the records and documents of a law enforcement unit,” if the 

law enforcement unit meets four conditions. The unit may not have access to education records, 

it must maintain its records separate from all education records, it must compile the records 

solely for law enforcement purposes, and it may not make the records “available to persons other 

than law enforcement officials of the same jurisdiction.” §1232g(a)(4)(B)(ii). The effect of the 

fourth condition is that “law enforcement records” become “education records” if the campus 

law enforcement unit makes them directly available to the public. An exception to this rule 

permits an institution to disclose records directly to the public with consent of the student or 

pursuant to a court order, neither of which conditions is particularly likely to occur. 20 U.S.C. 
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§1232g(b)(2). Disclosing the records of campus police to anyone other than local law 

enforcement authorities violates FERPA’s privacy provisions and constitutes a ground for 

withdrawing federal assistance. This result holds even if the law enforcement unit maintains its 

records entirely separate from students’ financial, medical, or educational records. FERPA 

authorizes the Secretary of the DOE to terminate all federal funding of an institution if “there has 

been a failure to comply with the provisions of this section, and . . . compliance cannot be 

secured by voluntary means.” 20 U.S.C. §1232g(f). Since 1974, the Secretary has found 150 

violations through the formal complaint process. In every case, with the extraordinary leverage 

of withdrawing all federal funding, the DOE has obtained voluntary compliance before rendering 

a formal ruling. The formal complaint process is not the DOE’s sole method of obtaining 

compliance with FERPA. The Compliance Office has a policy of providing guidance on 

FERPA’s provisions when it believes that an agency or institution may have violated the statute. 

The Compliance Office provides such guidance on its own initiative through what it 

characterizes as “technical assistance” letters, which explains FERPA and its potential 

application to the agency or institution. The technical assistance letters do not bind the Secretary 

and do not constitute final agency rulings.  

In February 1991, plaintiff Student Press Law Center (SPLC) published the results of a 

survey indicating that twenty-four universities routinely disclosed personally identifiable 

information regarding students in campus crime reports. Each of the universities was a recipient 

of federal funds, making the practice a potential violation of FERPA. The Compliance Office 

wrote “technical assistance” letters to fourteen of the universities, citing the SPLC report. The 

letters explained FERPA’s applications to law enforcement records and indicated that continued 

disclosure of personally identifiable information regarding students in campus crime reports 
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might result in losing federal funding. The letters suggested that the universities turn to state 

legislators if complying with FERPA would place them in violation of state freedom of 

information laws. SPLC’s newsletter reported the inadvertent effect its survey had on the 

universites’ polices as the result of the “technical assistance” letters was at least five of the 

universities ceased providing access to campus crime reports. 

With regard to the defendants’ mootness argument, the court reasoned that the argument 

was patently wrong. Until the proposed measure actually becomes law, this action remains a live 

case or controversy. The defendant Secretary proposed the amendment. The record sheds no 

light on the Secretary’s awareness of the vigorous enforcement of the provision at issue through 

the device of “technical assistance” letters by others within his Department. To satisfy the 

constitutional minimum of standing, a plaintiff must demonstrate: “that he personally has 

suffered some actual or threatened injury as a result of the putatively illegal conduct of the 

defendant, and that the injury fairly can be traced to the challenged action and is likely to be 

redressed by a favorable decision” (see Valley Forge Christian College v. Americans United for 

Separation of Church and State, Inc., 1982). Plaintiffs’ alleged injury is their inability to obtain 

the information they seek from their respective universities. Defendants contend that plaintiffs 

have suffered no actual injury because the information is available from local law enforcement. 

Plaintiffs deny that the information is available as a practical matter, but the parties’ dispute on 

that point is irrelevant. Plaintiffs have established that cross-checking the local law enforcement 

records increases their work and delays their receipt of information. Defendants suggest that the 

actual burden on plaintiffs is minimal. Nevertheless, the obviously increased work and delay 

constitute an “injury in fact” sufficient to satisfy the first requirement for standing. Plaintiffs also 

have demonstrated that the injury is “fairly traceable” to FERPA. Although FERPA does not 
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prohibit releasing any information, it imposes a severe penalty on universities that disclose 

personally identifiable information in law enforcement records. University officials consistently 

(and quite understandably) elect to avoid the statute’s penalty. The officials specifically cite 

FERPA as the reason for withholding information regarding students in campus crime reports. 

The officials’ statements demonstrate that the universities would release the information but for 

the risk of losing federal funds. Therefore, plaintiffs’ injury is traceable to FERPA’s provisions. 

Defendants note that FERPA does not authorize violating state freedom of information laws. 

Thus, defendants argue, plaintiffs’ injury flows from the universities’ violation of state sunshine 

laws rather than their compliance with FERPA. Defendants thus ignore the obvious fact that 

FERPA is the universities’ primary reason for violating the state sunshine laws. Defendants’ 

suggestion that the universities may choose to comply with state law and forego federal funding 

is unrealistic and disingenuous. In its technical assistance letters, the DOE urges universities to 

lobby for state laws consistent with FERPA, while brandishing the statute’s harsh penalty to 

obtain compliance. Therefore, plaintiffs have standing to challenge FERPA’s provisions 

regarding law enforcement records. To determine whether a case is ripe for review, the Court 

must consider “the fitness of the issues for judicial decision and the hardship to the parties of 

withholding court consideration” (see Abbott Lab. v. Gardner, 1967). Plaintiffs’ claim presents a 

ripe issue although the DOE has not yet found it necessary to make a formal ruling as to any of 

the universities involved. First, plaintiffs present a facial challenge to the statute. Such a claim 

raises primarily legal issues. Second, the agency has had a sufficient opportunity to develop its 

policy and to apply it to concrete factual circumstances. Finally, the DOE may never render a 

“formal” ruling under FERPA, because the agency always obtains voluntary compliance. Even 

without a formal complaint, the DOE regularly achieves compliance through the manifestly 
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coercive technique that it euphemistically labels as technical assistance letters. In practice if not 

in name, the letters represent the agency’s fully-developed and final statement on FERPA’s 

application to campus law enforcement records. Ruling on plaintiffs’ claim does not risk 

interfering with an unrefined policy. Therefore, plaintiffs’ interest in resolving their claim 

outweighs the DOE’s need to crystallize its policy further, and plaintiffs’ claim is ripe for 

review. To rule on a request for preliminary injunctive relief, “the district court should consider 

(1) the plaintiffs likelihood of prevailing on the merits, (2) the threat of irreparable injury to the 

plaintiff in the absence of injunctive relief, (3) the possibility of substantial harm to other 

interested parties from the injunctive relief, and (4) the interests of the public.” Foundation on 

Economic Trends v. Heckler (1985) citing WMATC v. Holiday Tours, Inc. (1977). Plaintiffs have 

not demonstrated a significant likelihood of success on the merits of their equal protection claim. 

Plaintiffs have demonstrated a greater likelihood of success on the merits of their First 

Amendment claim. The Supreme Court has noted in a variety of contexts that the First 

Amendment “protects the right to receive information and ideas.” Board of Educ. v. Pico (1982); 

see Kleindienst v. Mandel (1972); Red Lion Broadcasting Co. v. FCC (1969); Thomas v. Collins 

(1945). The Supreme Court has recognized a potential First Amendment violation based on the 

right to receive information in only one case. Plaintiffs have a substantial likelihood of success 

on the merits of their claim despite the somewhat limited protection that the First Amendment 

provides the right to receive information. Defendants have not offered a single justification for 

preventing universities from disclosing the names of students involved in criminal activity. The 

Government apparently takes the position that FERPA’s imposition on the right to receive 

information is minimal, and therefore requires no justification. That position is untenable even in 

an area of limited constitutional protection. In light of the universities’ willingness (absent 
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coercion to the contrary) to release campus crime reports in full, the Government must assert 

some interest that outweighs the public’s First Amendment right to receive the information. 

Finally, the Court’s decision is consistent with the interests of the public in greater access to 

information. That interest is at its highest in matters that bear on personal safety and the 

prevention of crime.  

Disposition: The Court grants plaintiffs’ motion for a preliminary injunction. The DOE 

and the Secretary are enjoined from preventing universities or other educational institutions from 

releasing to the public personally identifiable information regarding students in law enforcement 

records by withdrawing or threatening to withdraw federal funding. The DOE’s Compliance 

Office shall refrain from issuing technical assistance letters that take the position that the 

Department may withdraw federal funding from an institution for releasing such information. Of 

course, the Court’s decision does not affect defendants’ authority to enforce any other provisions 

of the FERPA. 

Citation: Tombrello v. USX Corporation, 763 F.Supp. 541 (N.D.Ala. 1991), 67 Ed. Law 

Rep. 1165. 

Key Facts: This cause was brought under 29 U.S.C.A. §206 of the Fair Labor Standards 

Act for failure to pay wages earned and for invasion of privacy. Pendent state claims were 

included. Plaintiff Mark Tombrello was employed by defendant USX Corporation (“USX”) as a 

maintenance employee at its Fairfield, Alabama, works. As part of its employee training 

program, USX arranged to have classes taught at Bessemer State Technical College (“Bessemer 

Tech”) for its Fairfield employees in an effort to improve their skills. All expenses were paid by 

USX. Employees were asked to sign an Consent to Release School Records Form (“consent 

form”) to verify attendance for subsequent payment to Bessemer Tech. More importantly, the 
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release indicated which employees were eligible to receive more advanced classes and which 

employees should repeat the basic class. They were further used as a tool for USX to determine 

which subsequent courses would be most beneficial to its employees. Classes were scheduled 

during working hours, and employees were compensated at their normal pay. Mr. Tombrello 

attended 4 days of a 5-day class in hydraulics. However, Tombrello, along with three other 

employees, refused to sign the consent form. At the time of distribution of the consent forms the 

instructor explained the releases authorized Bessemer Tech to release their grades to USX. When 

Bessemer Tech would not relinquish grades without signed releases, USX Fairfield management 

decided employees failing to sign releases would not be paid for that week’s work. Dennis 

Funchess of the USX Employee Relations Department went to class the last day and offered the 

employees another opportunity to sign the releases. Two of the holdouts signed the consent 

forms. Plaintiff stated that he was afraid the information would be used against him in 

arbitration. After meeting with Funchess and learning that he would not receive payment for 

attending the course until USX obtained his course records from Bessemer Tech, plaintiff made a 

nonrefundable down payment of $500.00 on an automobile. Plaintiff, a bargaining unit member 

represented by the United Steelworkers of America (“Union”), was covered by the 1987 Basic 

Labor Agreement (“BLA”) between the USS division of USX (“Company”) and the Union. The 

BLA includes mandatory grievance and arbitration procedures for the resolution of all disputes 

between the Union or its employees and the Company. Pursuant to the grievance and arbitration 

provisions of the BLA, plaintiff filed a grievance against the Company for withholding wages for 

the week of the class. Upon learning that all he could recover under the grievance procedure 

would be his wages, the plaintiff has the grievance set aside, claiming other losses: down 

payment on the automobile; and, worry over the situation. USX mailed Tombrello a check for 
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65% of his wages for the week, minus deductions. The remainder was paid by subsequent check. 

Plaintiff refused to accept either check even though a release was not included with either check 

and no representation was made that the checks were for settlement or full satisfaction of his 

losses. Bessemer Tech never released the plaintiff’s records to USX. The plaintiff filed suit and 

USX filed a motion for partial summary judgment on counts two, three, and four, state law 

claims.  

Issue(s): (1) Whether federal labor law preempted wage claims and the invasion of 

privacy claim. (2) Whether employee had a viable claim under FERPA. 

Holding(s): (1) Federal labor law preempted wage claims and the invasion of privacy 

claim. (2) The Fair Labor Standards Act provided the sole remedy for unpaid wages. (3) The 

employee had no action under FERPA. 

Reasoning: Only the FERPA-related claim is discussed here. The court reasoned as 

follows. Plaintiff’s claim that he has a right to privacy under FERPA is unsound. The statute 

addresses the conditions under which an institution becomes ineligible for funds. It does not 

prohibit a request for or release of student records. It does not create a private right of action (see 

Girardier v. Webster College, 1977; Student Bar Ass’n v. Byrd, 1977; Price v. Young, 580 

F.Supp. 1, 2, E.D.Ark. 1983). Furthermore, the regulations authorize the release of records 

without prior consent for the following reasons: 1) Plaintiff’s course records were necessary to 

determine whether plaintiff was eligible for financial aid for the advanced hydraulics course. 34 

C.F.R. §99.31(a)(4)(i)(A). 2) Course records were needed to determine the conditions of the 

financial aid for future courses in the same program. 34 C.F.R. §99.31(a)(4)(i)(C). Enforcement 

of terms and conditions of financial aid applies to both the financial aid plaintiff had already 

received and any future financial aid. 34 C.F.R. §99.31(a)(4)(i)(D). 
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Disposition: Defendant is entitled to summary judgment on counts two, three, and four. 

The court holds that these counts be dismissed. 

Citation: Francois v. University of District of Columbia, 788 F.Supp. 31 (D.D.C. 1992), 

74 Ed. Law Rep. 1085. 

Key Facts: The plaintiff, Levelt Francois, filed a pro se action against the defendant, the 

University of the District of Columbia (“UDC”), alleging that UDC violated rights guaranteed 

under FERPA, and under 42 U.S.C. §1983 by releasing a transcript of his academic record to an 

agent of the United States Attorney’s Office without providing proper notification. Plaintiff 

further claimed that as a direct result of UDC’s failure to notify him of the release of his record, 

he was convicted of a drug offense and sentenced to more than 15 years in prison. Plaintiff 

sought compensatory damages of $1,500,000 and punitive damages of $500,000 and further 

demanded that UDC be precluded from receiving federal funds in any form. Plaintiff also 

requested that UDC pay the entire costs of the proceeding. UDC filed a motion to dismiss or, in 

the alternative, a motion for summary judgment. 

Issue(s): (1) Whether plaintiff had a valid claim for alleged FERPA violation. (2) 

Whether plaintiff had an §1983 claim for alleged FERPA violation. 

Holding(s): (1) FERPA provides no private cause of action. (2) Former student failed to 

state claim under §1983. 

Reasoning: The court reasoned as follows. Section 1232g(b)(2) provides that no federal 

funds shall be available to any educational institution which releases educational records to any 

individual, agency, or organization not specifically excepted by statute, unless, among other 

exceptions, “such information is furnished in compliance with judicial order, or pursuant to any 

lawfully issued subpoena, upon condition that parents and the students are notified of all such 
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orders or subpoenas in advance of the compliance therewith by the educational institution or 

agency.” Even if the facts alleged by plaintiff establish a violation of §1232g, however, failure to 

comply with §1232g does not give rise to a private cause of action under FERPA (see Tarka v. 

Cunningham, 1990; Fay v. South Colonie Cent. Sch. Dist., 1986; Girardier v. Webster College, 

1977). Only the Secretary of Education or an administrative head of an education agency may 

take appropriate actions to enforce the provisions of FERPA, and therefore, plaintiff’s §1232g 

claim must be dismissed. Although FERPA does not itself establish a private cause of action, 

courts have held that FERPA creates a federal right, the violation of which may give rise to a 

private claim under 42 U.S.C. §1983 (see Tarka v. Cunningham, 1990; Fay v. South Colonie, 

1986). Regardless of whether a plaintiff can establish the existence of a federally created right, 

however, a claimant suing a municipality under 42 U.S.C. §1983 must establish that the actions 

of the municipality’s employees or agents rise to the claim were taken in accordance with policy 

or custom. Plaintiff’s complaint fails to allege any facts which, if proven, would establish that 

UDC’s alleged failure to provide notice of compliance with the subpoena was the result of a 

policy or custom of the University or of the District of Columbia generally. Consequently, 

plaintiff’s claim based on 42 U.S.C. §1983 must be dismissed. 

Disposition: Case is dismissed for failure to state a claim upon which relief may be 

granted. 

Citation: Krebs v. Rutgers, 797 F.Supp. 1246 (D.N.J. 1992), 77 Ed. Law Rep. 238. 

Key Facts: Plaintiffs were seven current and former undergraduate students of Rutgers 

University. They originally filed this suit pursuant to section 7 of the Privacy Act of 1974. The 

Amended Complaint also asserted claims pursuant to FERPA. In their Amended Complaint, 

plaintiffs sought additional preliminary and permanent injunctive relief: (1) enjoining the 
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distribution or release of social security numbers and other education records to persons outside 

the purview of FERPA; (2) prohibiting lists of student names or social security numbers with 

grades to be posted in public places in University facilities; and (3) prohibiting the requirement 

that students utilize identification cards which display social security numbers. Plaintiffs 

acknowledged that Rutgers was entitled to and indeed required to obtain the social security 

numbers of students who had university jobs (for Internal Revenue Service Reporting) and who 

received Federal Student Financial Aid. However, plaintiffs challenged Rutgers’ general 

collection and use of student social security numbers without prior notification (1) that the 

students’ disclosure of their numbers is voluntary, and (2) of the various uses to which the social 

security numbers would be put. The general administrative activities for which Rutgers used the 

numbers included use of the students’ social security numbers as the prime means of student 

identification for administrative and educational recordkeeping purposes, including class 

registrations and changes thereto, meal privilege identifications, the printing of classroom rosters 

and the issuance of final grades, and various other purposes. The social security numbers were 

imprinted on student identification cards, as well as placed on course rosters next to each 

student’s name. These class rosters were often passed out to attending students for verification. 

As a result, any student in the class could obtain the social security number of any other student 

in the class, thereby obtaining the means to discover confidential information such as grades 

(which were posted by social security number), credit history, etc. In opposition to plaintiffs’ 

contentions, university officials stated that university policy and practice prohibited and 

discouraged distribution of class rosters with social security numbers to anyone other than 

faculty and administrators, and policy also prohibited and discouraged posting of names with 

grades. Defendants conceded that such a practice would have violated FERPA if this had been a 
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practice or custom of the university. Nonetheless, the university appeared to be unwilling to 

curtail any possible individual violations of that this type absent court direction. Before the court 

were: (1) plaintiffs’ application for a preliminary injunction based on the claims asserted in the 

amended complaint; (2) defendants’ motion to dismiss the original complaint as against the 

President of Rutgers (Dr. Lawrence); (3) plaintiffs’ motion to amend the complaint and name Dr. 

Lawrence as a defendant; and (4) plaintiffs’ application for class certification. 

Issue(s): (1) Whether university was subject to the Privacy Act of 1974. (2) Whether 

there was a FERPA violation and students were entitled to preliminary injunction preventing 

university from distributing class rosters which listed students by name and full social security 

numbers. 

Holding(s): (1) University was not subject to Privacy Act of 1974. (2) Students were 

entitled to preliminary injunction preventing university from distributing class rosters which 

listed students by name and full social security number. 

Reasoning: Only FERPA-related claims discussed here. Defendants contended that 

plaintiffs did not have a likelihood of success of the merits of their FERPA claims because (1) 

FERPA does not provide a private cause of action; and (2) plaintiffs were not entitled to bring a 

section 1983 claim since they had failed to exhaust their administrative remedies under FERPA. 

The court rejected both of these arguments and reasoned as follows. Plaintiffs recognize and 

accept that every court which has addressed the issue has concluded that FERPA does not 

provide a cause of action (see Girardier v. Webster College, 1977). However, those same courts 

have concluded that plaintiffs may assert section 1983 claims premised on FERPA violations. 

(see Fay v. South Colonie Cent. School Dist., 1986; Tarka v. Cunningham, 1990; Tarka v. 

Franklin, 1989). Nonetheless, defendants contend that none of these courts paid enough attention 
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to the issue, and that their holdings are incorrect. However, section 1983 is an appropriate 

vehicle for redressing official interference with an individual’s guaranteed civil rights. 

Defendants argue that these plaintiffs are not entitled to bring a section 1983 claim because they 

have failed to exhaust their administrative remedies under FERPA. Defendants argue that the 

FERPA administrative enforcement scheme suggests that a federal remedies exhaustion 

requirement would be appropriate in cases of this type. Most notably, Congress assigned the 

Secretary of Education the task of enforcing FERPA, 20 U.S.C. §1232g(f), and through 

regulations, the Secretary has established a detailed process whereby a review board adjudicates 

individual FERPA grievances. Although FERPA directs the establishment of an administrative 

enforcement scheme, there is no explicit exhaustion requirement, nor if there any other 

indication of an implicit exhaustion requirement. The 1991 regulations suggest that the Secretary 

may withhold authorized federal funding if an educational institution fails to correct an identified 

violation. But the Secretary cannot be expected to threaten and/or act upon this drastic remedy 

for each and every minor FERPA violation, nor does this enforcement threat necessarily respond 

to the harm suffered by aggrieved individuals. Indeed, for minor FERPA violations, an 

exhaustion requirement would have the effect of “exhausting” the complainant without any 

meaningful possibility of enforcement by the Secretary. Although such a scheme would leave the 

complainant free to then institute an individual section 1983 action, the relevant inquiry is 

Congressional intent. In light of Congress’ failure to require more particularized mechanisms for 

individual relief, as confirmed by the very general relief provided by the Secretary’s regulations, 

the court concludes that FERPA does not contain an implied exhaustion requirement. 

Accordingly, the court proceeds to the merits of plaintiffs’ FERPA-based section 1983 claims. 

FERPA bars disbursement of federal funds to educational institutions which have “a policy or 
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practice of permitting the release of education records or personally identifiable information to 

unauthorized persons without written consent.” 20 U.S.C. §1232g(b)(1). There is no dispute that 

FERPA applies to Rutgers and that student social security numbers are considered “education 

records” and/or “personally identifiable information” under the statute. In addition, there is no 

dispute that students have not given their consent to the dissemination of their social security 

numbers to their fellow classmates. Most importantly, defendants do not dispute that a policy or 

practice of disseminating class rosters with names and social security numbers would violate 

FERPA. Rather, defendants contend that the instances of dissemination cited by plaintiffs are 

isolated occurrences, and do not reflect a practice or policy within the university. The court 

concludes that plaintiffs have demonstrated a likelihood of success on their FERPA-based 

section 1983 claims to the extent that they are based on the alleged university practice of 

disseminating class rosters with students’ names and undisguised social security numbers. In 

addition to the distribution of class rosters, plaintiffs identify two other factual premises for their 

FERPA claims. First, the Amended Complaint states that defendants allow the practice of 

posting grades with names. The university admits that such a practice, were it to occur, violates 

FERPA, and the university has since taken steps to assure that such an occurrence does not 

happen again. This immediate correction prompts the court to conclude that the posting of names 

with grades is not a university practice, especially in light of the fact that plaintiffs have 

identified only one such instance. Thus, the court must conclude that plaintiffs do not have a 

likelihood of success on this aspect of their FERPA claims. Second, the Amended Complaint 

also identifies the printing of social security numbers on identification cards as a violation of 

FERPA. Plaintiffs allege that the mandatory presence of the numbers on identification cards 

requires students to disseminate their numbers to personnel of the Rutgers post offices, meal 
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services, other student life services, and police department, unrelated to legitimate educational 

functions of the university. In addition, the university distributes lists of student names and social 

security numbers to these services. With respect to the lists, the university asserts that these 

services are deemed by the university to be an important and necessary facet of student campus 

life and therefore have a legitimate educational interest under 34 C.F.R. §99.31(a)(1). This 

contention would qualify as an exception to FERPA’s anti-dissemination rule. However, the 

regulations do not suggest that distribution of social security numbers to post office personnel 

serves a legitimate educational interest. In addition, with respect to the identification cards, the 

university contends that students are not required to show these cards to other students or non-

faculty or non-administrators, except those with specific authority to act on behalf of the 

university. Nowhere in defendants’ submissions do they explain for other individuals acting on 

behalf of the university. Without further elaboration, this failure of explanation could be viewed 

as an implicit admission that the required showing of these identification cards may, in certain 

circumstance, violate FERPA. Accordingly, the court concludes that plaintiffs have a likelihood 

of success on the merits of at least some of their section 1983 claims premised on FERPA 

violations, specifically, the claim that there is a university practice of disseminating class rosters 

with student names and social security numbers. On all other FERPA-based claims, the court 

cannot conclude at this juncture that plaintiffs have demonstrated a likelihood of success given 

the need for further elaboration.  

Disposition: Defendants’ motion to dismiss the Complaint against defendant Lawrence is 

granted and plaintiffs’ motion to amend the Complaint as against Lawrence is denied. In 

addition, plaintiffs’ application for a preliminary injunction is granted in part and denied in part. 

The court will enjoin defendants from allowing the unprotected distribution of class rosters 
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containing social security numbers and names of students. The court denies plaintiffs’ 

application for class certification. 

Citation: Matter of Terry D., 582 N.Y.S.2d 681 (A.D. 1 Dept. 1992), 74 Ed. Law Rep. 

266. 

Key Facts: This case involved an appeal of an order from a Family Court conditionally 

granting motion to quash subpoena issued in juvenile delinquency proceedings. Respondent was 

charged with juvenile delinquency on the basis of a complaint that he entered a high school 

teacher’s classroom without authorization, prevented her from leaving, and assaulted her in front 

of approximately 40 students and an unspecified number of school personnel. The respondent 

served the appellants Board of Education and Linda Marks, an Assistant Principal of the high 

school, with a subpoena duces tecum demanding the “names, addresses and telephone numbers 

for each student and non-students who were in the classroom when the incident occurred. When 

the appellants did not comply, a motion to hold them in contempt and a cross-motion to quash 

the subpoena were disposed of in a decision and order as follows. The Fist Part of the Family 

Court’s order stated “the names and other identifying information need not be provided” if the 

person to whom the subpoena was directed “is willing to produce the persons whose names were 

requested by respondent at a time to be chosen together by respondent’s attorney and the person 

to whom the subpoena was directed. If Marks decided that such an arrangement was not 

acceptable, the motion to quash was to be denied and Marks was directed to produce the 

information as to names and telephone numbers or times the children could be brought to answer 

a telephone at school. 
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Issue: Whether subpoena served on assistant principal that demanded names, addresses 

and telephone numbers of students and non-students who were in classroom at time juvenile 

allegedly assaulted teacher was enforceable.  

Holding: Subpoena served on assistant principal, demanding names, addresses and 

telephone numbers of students and non-students who were in classroom at time juvenile 

allegedly assaulted teacher was enforceable. 

Reasoning: Only FERPA-related reasoning is discussed here. The court reasoned as 

follows. In the City of New York, the pertinent provisions of FERPA are incorporated into the 

Regulations of the School’s Chancellor. Those regulations provide that “it is the responsibility of 

each school to preserve the rights of privacy of all students and parents,” and that under the 

polices of FERPA and the Board of Education, parents have the right to control disclosure from a 

child’s education records, with certain exceptions (see, 20 U.S.C. §1232g[b][2]). However, 

FERPA, although imposing broad confidentiality requirements for student records, carves out a 

significant exception by allowing conditional disclosure of “directory information” (see, 20 

U.S.C. §1232g[a][5]), which includes the student’s name, address, and telephone listing, the very 

items sought here. 

Disposition: Family Court’s ruling affirmed. 

Citation: Zaal v. State, 326 Md. 54, 602 A.2d 1247, 73 Ed. Law Rep. 130 (1992). 

Key Facts: Petitioner was charged with sexual child abuse of his 12-year-old 

granddaughter, the victim. The victim provided specific and graphic details of the petitioner 

sexually assaulting her; which included penetration. The petitioner denied the allegations and, in 

fact, rejoined that it was the victim who acted inappropriately. He maintained that it was the 

victim who placed his hand between her legs, afterwards stating, “I did it for my daddy,” and 
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later touched him, while commenting, “now my father can get you.” Evidence presented at trial 

indicated that there was “bad blood” between petitioner and the victim’s father to the point that 

the victim’s father had threatened that he would “get [petitioner] one way or another.”  Prior to 

trial, the petitioner subpoenaed the victim’s school records from the Montgomery County Board 

of Education (“the Board”). The Board moved for a protective order. A hearing was held on the 

motion. Petitioner argued that the school records he sought were critical to his effective cross-

examination of the victim. He noted that he was aware that the victim had an emotional disability 

requiring special education and because he denied her allegations, the case would likely turn on 

the victim’s credibility. Therefore, he argued it was necessary that he be able to attack her 

credibility and, specifically, to explore her motivation, bias and veracity. The petitioner argued 

that this would not be possible “without access to some records indicating the nature and extent 

of the child’s disability.” Moreover, he suggested that the records might reveal “a pattern of 

behavior pre-existing that would impinge upon the victim’s believability in the statement.” 

Furthermore, petitioner noted “the extreme antagonism that had existed for a number of years 

between himself and the victim’s father,” and contended that the victim’s awareness of that 

hostility may indicate a bias on her part which caused her to fabricate the incident. After 

conducting an in camera review of the victim’s school records, the trial court granted the 

Board’s motion for protective order and quashed the petitioner’s subpoena. The trial court noted 

that its review did not reveal “anything that would appear to set forth any kind of evidence that 

would be directly admissible in this proceeding,” for impeachment purposes. Petitioner was tried 

by a jury on charges of child abuse and sexual offense in the third degree (three counts). The jury 

returned a guilty verdict on the child abuse count, but was unable to agree on the others. On 

appeal, petitioner argued that the trial court’s ruling violated his rights to confrontation, 
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compulsory process and effective assistance of counsel under both the federal and State 

constitutions. The Court of Special Appeals affirmed.  

Issue: Whether pursuant to a lawfully issued subpoena a defendant charged with sexual 

abuse may inspect the school records of the child he has allegedly abused. 

Holding(s): (1) Defendant made at least nominal showing of relevance so as to establish 

need to inspect educational records. (2) Trial court’ s in camera review of educational records 

should not only have been aimed at discovering evidence directly admissible but also that which 

was usable for impeachment purposes, or that which would lead to such evidence. (3) Controlled 

access by counsel to records was appropriate. (4) Remand was required for trial court to 

determine whether controlled access to victim’s educational records should be in camera review 

with counsel present, or review by counsel, as officers of the court, followed by hearing in 

admissibility of those portions of records sought to be admitted.  

Reasoning: The Code of Maryland Regulations requires the State Board of Education to 

“adopt by-laws, rules, and regulations for the administration of the public schools.” The 

regulations, in turn, are based on 34 Code of Federal Regulations, one of the regulations 

implementing FERPA. Section 1232g(b)(1) of FERPA concerns when, and to whom, an 

institution, without written consent of a student’s parents, may release education records. The 

petitioner is not among the list of eligible persons. There is no comparable Maryland statute. 

Thus, to discern the purpose of the regulation, it is necessary to determine the purpose of the 

federal statute. FERPA has as its purpose to assure parents of students and students themselves if 

they are over the age of 18 or attending an institution of post-secondary education, access to their 

educational records and to protect such individuals’ rights to privacy by limiting the 

transferability and disclosure of their records without their consent. Rios v. Read (1977), quoting 
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the Congressional Record (joint remarks of Senator Buckley and Senator Pell): The Act was the 

congressional response to “the growing evidence of the abuse of student records across the 

nation.” “The underlying purpose of FERPA was not to grant individual students a right to 

privacy or access to educational records but to stem the growing policy of many institutions to 

carelessly release educational information” (Bauer v. Kincaid, 1991 quoting Smith v. Duquesne 

University, 1985). While “principally a right to privacy of educational records act,” FERPA was 

adopted to address systematic, not individual, violations of students’ privacy and confidentiality 

rights through unauthorized releases of sensitive educational records (Smith v. Duquesne 

University). It is obvious . . . that the 1974 Act does not provide a privilege against disclosure of 

student records. The statute says nothing about the existence of a school-student privilege 

analogous to a doctor-patient or attorney-client privilege. Rather, by threatening financial 

sanctions, it seeks to deter schools from adopting policies of releasing student records. Moreover, 

a school is not subject to sanctions because it discloses “personally identifiable information” if it 

does so in compliance with a judicial order (Rios v. Read). That the statute exempts a local 

school system or educational institution which discloses “personally identifiable information” in 

compliance with a judicial order from sanctions does not mean that a student’s privacy or 

confidentiality interest in his or her education records is automatically overridden whenever a 

court order to review them is sought. The statute contemplates that “students have a substantial 

privacy and confidentiality interests in their school records.” Thus, “privacy violations are no 

less objectionable simply because release of the records is obtained pursuant to judicial approval 

unless, before approval is given, the party seeking disclosure is required to demonstrate a 

genuine need for the information that outweighs the privacy interest of the students” (Rios v. 

Read). Although the statute does not, by its express terms, exempt school records from discovery 
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under the Federal Rules of Civil Procedures, whether, and under what circumstances, those 

records are discoverable must be determined by reference to the congressional policy in enacting 

FERPA. Since that policy places a significantly heavy burden on the party seeking access to 

student records than on one seeking other records which are not impressed with that policy (Rios 

v. Read) when the issue before the court is whether to allow disclosure of education records 

covered by FERPA, a trial judge must conduct a balancing test in which the privacy interest of 

the student is weighed against the genuine need of the party requesting the information for its 

disclosure (Klein Independent School District v. Mattox, 1987; Rios v. Read; Krauss v. Nassau 

Community College, 1983). Disclosure is permitted when the need for it outweighs the privacy 

interest of the student or his or her parents. Maryland has no statute comparable to FERPA, but 

there are thirty-one state regulations which are based on federal regulations implementing 

FERPA, and, for the most part, those regulations are almost identical to the regulations on which 

they are based. Like the provisions of FERPA and the regulations promulgated pursuant thereto, 

the Maryland regulations do not provide, nor even indicate, that a student’s education records are 

not discoverable pursuant to the Maryland Rules. As in Ritchie, confidentiality is a goal of 

FERPA, and the Maryland regulations promulgated partially in respect thereto. Nevertheless, in 

the case of a student’s education records, the importance of the goal differs, in degree, from its 

importance in regard to a state’s child abuse information. There is not the same degree of 

urgency to limit access to the education records of students as is true in the case of maintaining 

child abuse information confidential. The nature of the charges brought against the defendant is a 

relevant factor to be considered on the question of that defendant’s need to have access to the 

victim’s educational records. But that is by no means dispositive. Just because one is facing 

serious charges does not mean that a victim’s educational records can be reviewed. To overcome 
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a privacy interest in those records, some relationship must be shown between the charges, the 

information sought, and the likelihood that relevant information will be obtained as a result of 

reviewing the records. Whether a sufficient relationship exists is, of course, dependent upon the 

circumstances, including the proffer of relevance that the defendant makes. The issue before the 

court is another relevant factor. When the issue is the credibility of the victim, a determination 

that the victim’s educational records are relevant may have broader implications--it may require 

that the defendant have direct access to those records. Whether there is impeaching information 

in a file is not easily determined. Indeed, whether information is impeachment evidence, or may 

otherwise be characterized, often depends upon the circumstances, including context, and, to a 

large extent, the perception of the person interpreting it. In the instant case, the petitioner is 

accused of sexual child abuse of his granddaughter, a very serious charge indeed. His version of 

the incident was diametrically, and irreconcilably, opposite the victim’s version. The issue, quite 

clearly, was one of credibility. The petitioner subpoenaed the victim’s educational records in 

order effectively to cross-examine her concerning her motivation, bias, and veracity. It was for 

that reason that he proffered the longstanding antagonistic and hostile relationship between the 

victim’s father, with whom, petitioner maintains, the victim identifies, and himself. His other 

proffers, including the suggestion that the records might show a pattern of acting out to gain 

attention, or of lying, go to establishing why, and how, the records conceivably could be used to 

attack the victim’s credibility. Given the issue before the court, and the seriousness of the charge 

the petitioner faced, these proffers, far from being frivolous, placed before the court the 

petitioner’s legitimate concerns and gave plausibility to his stated need to review the records for 

relevant information. Juxtaposed against petitioner’s proffer is the victim’s legitimate interest in 

the privacy of the contents of her educational records. These records contain, consistent with the 
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petitioner’s proffer, data, including psychological examinations and the like, concerning the 

victim’s mental and emotional condition, her ability to learn, etc. Should the petitioner be 

granted unrestricted access to the records, there is a risk that all such information could be 

disseminated and, in fact, bandied about at the trial. In that respect, there is force to the court’s 

observation that the victim’s educational future could be compromised by the petitioner 

questioning her extensively about her educational records. How significant that concern is, 

however, depends directly on the options available to the court; to the extent that the court has 

only two options--in camera review by the court alone or ordering unqualified access of the 

records to the accused--vindication of the victim’s privacy rights may require a more restrictive 

attitude with respect to the accused’s access to the victim’s records. If there are other options, an 

intermediate position, perhaps, the accused’s access may be expanded. When the court reviews 

the records alone, it must approach its task cognizant of the fact that it is not an advocate and, in 

most instances, will not, and, indeed, cannot be expected, to discern all the nuances or subtleties 

which may render an innocuous bit of information relevant to the defense. Thus the court’s 

review is not to determine whether, and, if so, what, is “directly admissible;” rather, it is to 

exclude from the parties’ review material that could not, in anyone’s imagination, properly be 

used in defense or lead to the discovery of usable evidence. Only when the records are not even 

arguably relevant and usable should the court deny the defendant total access to the records. The 

trial court reviewed the records to determine if there was, from its perspective, “any kind of 

evidence that would be directly admissible” for impeachment purposes. In so doing, it used the 

wrong and, indeed, an unduly strict, test. That conclusion is buttressed by an independent review 

of the records. The trial court’s review should not only be aimed at discovering evidence directly 
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admissible but also that which is usable for impeachment purposes, or that which would lead to 

such evidence.  

Disposition: Judgment reversed. Case remanded to the Court of Special Appeals with 

directions to further remand to the Circuit Court for Montgomery County for further proceedings 

not inconsistent with the opinion. Costs in this court and in the Court of Special Appeals to be 

paid by Montgomery County. 

Citation: Red & Black Pub. Co., Inc. v. Board of Regents, 262 Ga. 848, 427 S.E. 2d 257, 

81 Ed. Law Rep. 600 (1993). 

Key Facts: The Red & Black, the student newspaper of the University of Georgia, 

brought action for injunctive relief against the Board of Regents, Charles Knapp as President of 

the University and others, seeking access to records and disciplinary proceedings of the student 

Organization Court of the University of Georgia. The suit was instigated after the newspaper was 

denied access to Organization Court records and proceedings involving hazing charges against 

two fraternities. The trial court held the newspaper had a right of access to the records under the 

Open Records Act, but not to the proceedings under the Open Meetings Act. The trial court also 

granted defendant Knapp’s motion that he be dismissed as a party. 

Issue(s): (1) The defendants contended that the requested records are specifically 

exempted by virtue of the state Open Records Act provision which provides that public 

disclosure is not required for records: (i) specifically required by the federal government to be 

confidential; (ii) medical or veterinary records and similar files, the disclosure of which would be 

an invasion of privacy. The defendants argued that both exemptions were triggered by FERPA. 

(2) Whether hearings of the Organization Court are subject to the Open Meetings Act. (3) 

Whether or not the trial court erred in dismissing President Knapp as a defendant. 
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Holding(s): (1) Records of student Organization Court were public records subject to 

inspection under Open Records Act. (2) Disciplinary proceedings of student Organization Court 

were subject to Open Meetings Act. (3) President was improperly dismissed as party defendant. 

Reasoning: The purpose of the Open Records Act “is not only to encourage public access 

to such information so  . . . the public can evaluate the expenditure of public funds and the 

efficient and proper functioning of its institutions, but also to foster confidence in government 

through openness to the public.” Athens Observer, Inc. v. Anderson (1980). The defendants 

concede, as they must, that the records of the Organization Court are “public records” that, 

unless exempted, are subject to inspection by the general public under the Open Records Act. 

FERPA provides, in pertinent part: (b)(1) No funds shall be made available under any applicable 

program to any educational agency or institution which has a policy or practice of permitting the 

release if education records (or personally identifiable information contained therein other than 

directory information . . .) of students without the written consent of their parents to any 

individual, agency, or organization . . . 20 U.S.C. §1232g(b)(1). (b)(2) No funds shall be made 

available under any applicable program to any educational agency or institution which has a 

policy or practice of releasing, or providing access to, any personally identifiable information in 

education records other than directory information, or as permitted under paragraph (1) of this 

subsection unless . . . (B) Such information is furnished in compliance with judicial order, or 

pursuant to any lawfully issues subpoena, upon condition that parents and the students are 

notified of all such orders or subpoenas in advance of the compliance therewith by the 

educational institution or agency. 20 U.S.C. §1232g(b)(2)(B). There are serious questions 

whether FERPA even applies to the exemptions argued by the defendants since FERPA does not 

prohibit disclosure of records. Rather, as noted by the trial court, FERPA provides for the 
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withholding of federal funds for institutions that have a policy or practice of permitting the 

release of educational records. Student Bar Association Board of Governors v. Byrd (1977); 

Tombrello v. USX Corp. (1991); Bauer v. Kincaid (1991). Also, FERPA’s purpose, which was 

not to grant individual students the right of privacy or access to educational records, but to 

control the careless release of educational information on the part of many institutions. Smith v. 

Duquesne University (1985). However, assuming, without deciding, that the threat of withdrawal 

of federal funding is equivalent to a prohibition of disclosure (as the defendants argue), we do 

not believe the documents sought are “education records” within the meaning of FERPA. The 

documents at issue involve charges of violations of University rules and regulations--

specifically, in this case, hazing charges--against fraternities. While the records in question are 

similar to, they are not the same as, those “maintained solely for law enforcement purposes,” 

which are expressly excluded from FERPA’s purview (see Bauer v. Kincaid, 1991). 

Nevertheless, the records are not of the type FERPA is intended to protect (i.e., those relating to 

individual student academic performance, financial aid, or scholastic probation). Further, as 

noted by the trial court, the Organization Court records are maintained at the Office of Judicial 

Programs, while “education records” are maintained at the Registrar’s Office. Moreover, FERPA 

specifically provides that the sanction of loss of federal funding does not occur when the 

institution furnishes information in compliance with a judicial order. 20 U.S.C. §1232g(b)(2)(B) 

(see State v. Birdsall, 1977; Rios v. Read, 1977). Thus, because the trial court ordered the records 

released, FERPA cannot trigger either of the exemptions argued by the defendants. 

Disposition: Affirm the trial court’s ruling allowing access to the Organization Court’s 

records; however, reverse the trial court’s order regarding the trial court’s order regarding the 
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Organization Court’s proceedings because those proceedings are subject to the Open Meetings 

Act. Reverse the trial court’s dismissal of President Knapp as a defendant. 

Citation: Rothman v. Emory University, 828 F.Supp. 537 (N.D.Ill. 1993), 85 Ed. Law 

Rep. 66. 

Key Facts: Plaintiff Richard Rothman has filed a twelve-count complaint against 

defendant Emory University, from whose law school he graduated in 1992. Rothman suffered 

from a disabling seizure disorder commonly known as epilepsy, and the bulk of his complaint 

concerned charges that Emory discriminated against him on the basis of that disability. Emory 

moved to dismiss the complaint and to transfer the case to the United States District Court for the 

Northern District of Georgia. At the time of this action, Rothman was 30 years old and had 

suffered from a seizure disorder for 20 years. He had been under the care of a neurologist since 

1973 and had taken anticonvulsant medications since 1974. During his first semester at Emory, 

the dean of students at the law school, Susan Stockwell, repeatedly summoned Rothman to her 

office. During their discussions she often told him that he looked unhappy and urged him to seek 

psychological counseling. Rothman replied that he thought her involvement in his affairs was 

counterproductive. After Rothman received a failing grade in a course on civil procedure and 

“mediocre” grades in other courses, Stockwell urged him to drop out of law school. Plaintiff 

believed that Stockwell urged other disabled students to drop out as well. In January 1990, 

Rothman met with Stockwell and law school dean Howard Hunter to discuss his failing grade. 

Stockwell and Hunter decided to put off a determination of whether Rothman would have to 

repeat the civil procedure course he failed. They told him that the ultimate decision would 

depend on his second semester performance in a second course on civil procedure. Plaintiff 

protested that their refusal to decide the issue promptly would hinder him during the second 
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semester. One of Rothman’s courses during the second semester was taught by Frank Alexander. 

Rothman came to Alexander’s class unprepared on several occasions and, as a result, Alexander 

threatened to remove him from the class. Rothman attributed his deficient preparation in 

Alexander’s course to the “extra effort” he was expected to put into his civil procedure course. 

At the end of his second semester Rothman expected asked that he be given additional time to 

take his exam. He explained that additional time was necessary because of his disability and he 

provided a note from a neurologist to document his condition. Rothman requested that he be 

given an extra hour, and three of his professors acceded to his request. Alexander gave him only 

an extra half hour, however, and, unlike the other professors, he insisted that Rothman complete 

his entire exam in the same room as the other students. Rothman protested to Stockwell that 

Alexander’s “partial accommodation” was insufficient and discriminatory. Rothman started 

Alexander’s exam at the same time as the other students. He had difficulty concentrating during 

his extra-half hour because Alexander and several students lingered in the examination room to 

chat, and because Alexander also allowed some second-year students to use the room for a group 

study session while Rothman was still taking his exam. Alexander gave Rothman the lowest non-

probationary grade that the law school allows, and the law school denied Rothman’s request that 

the grade be removed from his transcript. Rothman had several more conflicts with Hunter and 

Stockwell before he graduated, most concerning a confidential memorandum Hunter wrote to 

Stockwell suggesting that Rothman be required to seek psychological help. Rothman received 

his J.D. degree on May 11, 1992. On June 16, 1992, Hunter submitted a school certification 

concerning Rothman’s bar application to the Illinois Board of Law Examiners. Attached to the 

certification was a letter from Hunter, marked “confidential,” which stated that Rothman was 

openly hostile to students and faculty, that he had received counseling from Stockwell 
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concerning his hostility, and that he attributed all of his difficulties to his “chronic epilepsy.” As 

a result of the letter the Illinois Board of Law Examiners called Rothman in for an interview, 

during which Rothman and a committee representative discussed Hunter’s allegations. The 

committee representative informed Rothman that nothing in the letter rendered him unfit to 

practice law, and plaintiff was admitted to the bar.  

Issue(s): (1) Whether Rothman sufficiently stated a claim under Americans with 

Disabilities Act (ADA) arising from school’s letter to Illinois Board of Law Examiners. (2) 

Whether Rothman sufficiently stated a claim under Rehabilitation Act. (3) Whether Rothman 

could bring a private right of action under FERPA. (4) Whether Rothman sufficiently stated 

§1983 claim and civil rights conspiracy claims. (5) Whether communications with Board were 

privileged for purposes of libel and invasion of privacy claims. (6) Whether Rothman sufficiently 

stated claim for negligent supervision. (7) Request to transfer venue. 

Holding(s): (1) Rothman stated claim under ADA arising from school’s letter to Illinois 

Board of Law Examiners. (2) Rothman stated claims under Rehabilitation Act. (3) There was no 

private right of action under FERPA. (4) Student failed to state §1983 claim and civil rights 

conspiracy claims. (5) Communications with Board were absolutely privileged for purposes of 

libel and invasion of privacy claims. (6) Student failed to state claim for negligent supervision. 

(7) Court would not transfer venue. 

Reasoning: Only the FERPA-related issue is discussed here. The court reasoned as 

follows. Under FERPA, Emory may not receive federal funding if it prevents its students from 

inspecting files that contain information directly concerning them. Rothman has sued under 

FERPA, alleging that the school refuses to show him a number of documents that he is entitled to 

see. Defendant suggests that some of the documents are not covered by FERPA, but the court 
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need not resolve that point. Only the Secretary of Education is empowered to enforce FERPA’s 

provisions. §1232g(f). In enacting FERPA, Congress did not create a private cause of action (see 

Tarka v. Franklin, 1989; Fay v. South Colonie Central School Dist., 1986). Therefore, plaintiff’s 

claim must be dismissed. 

Disposition: Defenant’s motion to dismiss is granted in part and denied in part. Claims 

IV, V, VII, VIII, IX, X, XI, XII, and XIII are dismissed in their entirety and claim I is dismissed 

in part. Plaintiff may proceed with all of claims II, III and VI. Defendant’s motion to transfer 

venue is denied. 

Citation: Belanger v. Nashua, New Hampshire, School District, 856 F.Supp. 40, 93 Ed. 

Law Rep. 570, (1994). 

Key Facts: The plaintiff, Daniel B., by and through his mother and next friend Theresa 

B., brought an action against the defendant Nashua School District (the “District”), seeking 

declaratory and injunctive relief under FERPA, 20 U.S.C.A. §1232g and 34 C.F.R. §99 (1993) 

and the IDEA. Pursuant to court order, the parties each filed motions for summary judgment. 

Daniel B., 16 years old at the time, had been deemed educationally disabled and eligible for a 

free appropriate public education pursuant to federal and state law. Daniel B. was placed at Lake 

Grove School, a residential facility. This placement was pursuant to an order of the Nashua 

District Court under the juvenile delinquency statute. District was joined as a party to Daniel B.’s 

juvenile court proceedings so it could take part in decisions regarding Daniel B.’s educational 

placement and services. The District maintained several sets of files concerning Daniel B., his 

educational placement, his individual educational plan and services. The school board attorney 

maintained files on Daniel B. separate from the files maintained at the District’s central office. 

Her files contained documents which were not included in Daniel B.’s cumulative folder. She 
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used the files in matters concerning Daniel. She served as a member of the team of officials that 

evaluated Daniel B.’s individual educational plan, educational placement and services. Due to 

her concern that Daniel B.’s educational placement was inappropriate, Theresa B. made a request 

to the District for all of Daniel’s education records. The District provided her with a copy of 

Daniel’s cumulative folder, but informed her that records related to the juvenile action would not 

be supplied absent a court order from the Nashua District Court. Theresa B. also made a request 

for repayment of sums she paid relative to the costs for plaintiff’s placement at the Lake Grove 

School. She claimed that access to the District’s records on Daniel was crucial for the advocation 

of her son’s rights and for the successful pursuit of the reimbursement claim. The District 

objected to the request for reimbursement. 

Issue(s): (1) Whether or not the District violated FERPA and IDEA when it denied 

Theresa B. access to Daniel B.’s educational records. (2) Whether or not the plaintiff could 

proceed under §1983. 

Holding(s): (1) Theresa B. could proceed under §1983. (2) District records relating to 

student’s juvenile court proceedings, which were part of district’s attorney’s files, were 

education records which parent was entitled to access to as bearing on student’s educational and 

residential placement. (3) Disclosure did not violate confidentiality provisions for case records 

and retained by Division for Children and Youth Services. 

Reasoning: The language of FERPA reveals a congressional intent to impose obligations 

directly on educational agencies or institutions. Section 1232g(1)(A) of FERPA states, in 

pertinent part: No funds shall be made available under any applicable program to any educational 

agency or institution which has a policy of denying, or which effectively prevents, the parents of 

students who are or have been in attendance at a school of such agency or at such institution . . . 
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the right to inspect and review the education records of their children . . . . Each educational 

agency or institution shall establish appropriate procedures for the granting of a request by 

parents for access to the education records of their children within a reasonable period of time, 

but in no case more than 45 days after the request has been made. To be eligible for federal funds 

the educational agency or institution must provide parents with access to the education records of 

their children. This is not merely a congressional preference for a certain action but rather a 

congressional requirement imposing a mandatory obligation on the educational units to provide 

such access. The plain meaning of the language of FERPA  sets forth what educational agencies 

or institutions must do and not do in order to be eligible for federal funds. They must not have a 

policy which denies or prevents parents from having access to their children’s education records 

or the educational agencies cannot receive funds. In addition, FERPA requires that the 

educational agencies or institutions establish appropriate procedure allowing parents access to 

the records upon request. 20 U.S.C.A. §1232g(a)(1)(A). If a parent requests access to a student’s 

records, the statute requires that access be granted no more than 45 days after the request is 

made. The court noted that the aforementioned qualities of FERPA met the threshold of Suter v. 

Artist M., U.S., 112 §.Ct. 1360, 1366, 118 L.Ed.2d 1 (1991), a U.S. Supreme Court case that 

established two threshold requirements for §1983 claims to advance. The court further noted that 

since the plaintiff’s claim survives the Suter thresholds, the Wilder test must be applied. The 

court was referring to another Supreme Court case, Wilder v. Virginia Hosp. Ass’n, 496 U.S. 

498, 508-509, 110 S.Ct. 2510, 2516-17, 110 L.Ed.2d 455 (1990). Under part one of the Wilder 

test, the court must determine whether the statute “creates enforceable rights, privileges, or 

immunities within the meaning of §1983.” Theresa B. is a parent of a student who must be 

provided access by the District and therefore it is evident from the plain meaning of the statutory 
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language that she is meant to benefit from FERPA. Next it must be determined whether FERPA 

expresses merely a “congressional preference” or imposes a binding obligation on the 

governmental unit. This inquiry is satisfied. The final step for determining whether an 

enforceable federal right exists is to ascertain whether the plaintiff’s claim is too vague and 

amorphous to the point that it is beyond the competence of the judiciary to enforce. In this case, 

the claim asserted by the plaintiff and the remedy sought are very well defined. Theresa B., by 

and through her son, seeks access to this education records so that she can review them to 

determine if his educational placement is appropriate. The plaintiff’s claim can be readily 

enforced by the judiciary and the results will not vary based on the facts and the law. Therefore, 

the court reasoned that the plaintiff’s claim survived the Suter threshold and the Wilder test. 

Next, the court reasoned that having determined that the plaintiff could proceed under §1983, the 

court must next determine whether the records maintained by the District, including those 

maintained by the attorney which are not contained in the cumulative folder, are education 

records under FERPA. FERPA defines “education records” as: those records, files, documents, 

and other materials which (i) contain information directly related to a student; and (ii) are 

maintained by an educational agency or institution or by a person acting for such agency or 

institution. 20 U.S.C.A. §1232g(a)(4)(A); see also 34 C.F.R. §99.3 (1993). The District claims 

that the records are juvenile records because they come from juvenile proceedings at Nashua 

District Court. The District suggests a narrow interpretation of “education records” claiming that 

because the definition does not specifically state that it includes juvenile records, the records 

maintained by the attorney are not “education records” under FERPA. The plain meaning of the 

statutory language reveals that Congress intended for the definition to be broad in scope. The 

statute provides that “records, files, documents, and other materials which . . . contain 
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information directly related to a student” and are “maintained by an educational agency or 

institution or by a person acting for such agency or institution” are “education records.” 20 

U.S.C.A. §1232g(a). Since it is undisputed that the files, records, or documents maintained by 

the attorney in her capacity as attorney for the District contain information which relates directly 

to Daniel B. they are “education records” as that term is defined in the statute. The court 

concluded that the intent of FERPA is to protect not only the privacy of students, but to ensure 

that parents have access to their children’s educational records which are used to make crucial 

decisions about their children’s future. Theresa B. has a right under FERPA to have access to the 

education records and therefore a case or controversy exists under FERPA which is subject to 

adjudication by the court.  

Disposition: The plaintiff’s Motion for Summary Judgment is granted, and the 

defendant’s Motion for Summary Judgment is denied. The Nashua School District is ordered to 

provide Theresa B. with all of Daniel B.’s education records as herein defined. Costs and 

reasonable attorney’s fees are awarded to the plaintiff. 

Citation: M.R. R.R. v. Lincolnwood Board of Education, District 74, 843 F.Supp. 1236 

(N.D.Ill. 1994), 89 Ed. Law Rep. 834. 

Key Facts: This case involved review of a student’s proposed placement at a therapeutic 

day program. Review was pursuant to the Individuals with Disabilities Education Act (“IDEA”). 

MR was in a self-contained behavior disorder classroom at Golf Junior High School. At age six, 

MR was diagnosed as having an emotional disorder. MR was placed in the program at Golf 

under an individualized educational program (“IEP”) dated April 17, 1991. From August to 

November 1991, MR was placed in regular classes or, in educational jargon, “mainstreamed” for 

some courses. A therapeutic day school was first recommended in 1991. Instead, MR remained 
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in the self-contained classroom at Golf with mainstreaming being limited to gym class. In the 

views of school personnel, this program was not successful. An IEP dated April 21, 1992 again 

called for placement in a therapeutic day school. MR’s parents opposed that placement and MR 

remained at Golf pending resolution of the administrative and court proceedings. The IEP 

developed by the school officials was upheld at Level I and Level II hearings. Plaintiff argued 

that MR may have been difficult to deal with, but that his program was still successfully 

educating him. The Level II officer, however, found that the deterioration in MR’s behavior 

represented a regression on his own part, not just a disruption of others. That finding was 

supported by the records. Plaintiff also contended that the Level II hearing was tainted by the use 

of an allegedly non-consensual videotape. An example of MR’s behavior was videotaped by 

school officials. The hearing officer only considered the first ten minutes of the videotape, at 

which point MR objected to being filmed. Plaintiff alleged a FERPA violation due to the use of 

the videotape. Also, plaintiff asserted a Privacy Act damages claim pursuant to 5 U.S.C. 

§552a(g)(5). Defendants made a motion for summary judgment.  

Issue(s): (1) Whether student’s IEP placement in a therapeutic day program was 

appropriate under IDEA. (2) Whether use of videotape tainted Level II hearing. (3) Whether use 

of videotape constituted a violation of FERPA. (4) Whether use of videotape constituted a 

violation of the federal Privacy Act. 

Holding(s): (1) Student’s parents failed to establish that placement of student in 

therapeutic day school was not appropriate under IDEA, despite their preference for 

“mainstreaming” student. (2) Use of videotape did not taint Level II hearing. (3) There was not 

FERPA violation. (4) No claim under federal privacy act existed. 



 

271 

Reasoning: Only FERPA-related claim is discussed here. Plaintiff did not present 

evidence of any violation of FERPA, which permits disclosure of information to other local 

school officials who have legitimate educational interest, 20 U.S.C. 1232g(b)(1)(A), and to state 

educational authorities in connection with the enforcement of federal legal requirements, 

§§1232g(b)(1)(C), 1232g(b)(3).  

Disposition: Defendant’s motion for summary judgment is granted. The Clerk of the 

Court is directed to enter judgment in favor of defendants and against plaintiff affirming the 

determination of the Level II hearing officer and dismissing plaintiff’s cause of action with 

prejudice. 

Citation: Princeton City Sch. Dist. v. State Bd., 645 N.E.2d 773 (Ohio App. 1 Dist. 1994), 

97 Ed. Law Rep. 473. 

Key Facts: In 1989, the Ohio General Assembly created the Educational Management 

Information System (“EMIS”), R.C. 3301.0714. EMIS was a statewide computer information 

network for Ohio public schools. Four local boards of education--Princeton, Reading, Kings, and 

North College Hill (appellants)--challenged the constitutionality of all three components of 

EMIS. Appellants brought a declaratory judgment action against the Ohio State Board of 

Education (“state board”), the Ohio Department of Education (“department of education”), and 

Ted Sanders, the state Superintendent of Public Instruction. The trial court invalidated the 

portion of the statute that required school officials to collect staff social security numbers. The 

trial court, however, upheld the remaining portions of EMIS. In this appeal, appellants 

challenged the trial court’s judgment in two assignments of error. In the first assignment, they 

argued that R.C. 3301.0714 was an improper delegation of legislative authority. In the second, 

appellants contended that R.C. 3301.0714 violated FERPA. 
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Issue(s): (1) Whether R.C. 3301.0714 (which established the EMIS) was an improper 

delegation of legislative authority. (2) Whether the EMIS statute was preempted by FERPA.  

Holding(s): (1) EMIS involved constitutional delegation of rule making powers. (2) 

EMIS statute was not preempted by FERPA. 

Reasoning: Only the FERPA-related issue is discussed here. The court reasoned as 

follows. In the body of appellants’ discussion it is apparent that this is essentially a preemption 

argument based on an actual conflict between statutes. A federal statute may preempt a state law 

when Congress has expressly stated its intent to preempt or when Congress has so pervasively 

occupied the field of regulation that it has left no room for state law. Federal law also may 

preempt a state statute when there is an actual conflict between the provisions. Under the 

preemption doctrine, one manner in which a state law may actually conflict with a federal statute 

is if it frustrates the purpose of the federal legislation. The purpose of FERPA is to achieve a 

balance between the students’ interest in privacy and the government’s interest in evaluating a 

school system. Regarding that balance between privacy and evaluation, FERPA and EMIS are 

consistent because they both expressly prohibit the reporting of personally identifiable 

information related to any student. Furthermore, FERPA contains exemptions that allow the 

release of EMIS-type information to certain education officials. Specifically, FERPA states that 

education records may be released to organizations conducting studies for educational agencies 

for “improving instruction.” Section 1232g(b)(1)(F). FERPA also provides that educational 

records may be released to local education officials to audit and evaluate “any State supported 

education program.” Section 1232g(b)(5). Contrary to appellants’ argument, they have the 

burden of showing that EMIS unconstitutionally conflicts with FERPA. Appellants have made 

no attempt to meet their burden by showing that EMIS does not fit into these FERPA 
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exemptions. Therefore, this branch of their preemption argument fails. The second method by 

which a state provision may conflict with a federal law is if it is impossible to comply with both 

statutes. FERPA states that no funds shall be given to educational institutions that improperly 

release information. Section 1232g(a)(1)(A). The statute does not contain a prohibition against 

releasing the student information; it merely denies funds to schools that do so in a manner 

described in the statute. Therefore, even if EMIS did require schools to release information in 

violation of FERPA--which appellants have not proven--it is still possible to comply with both. 

The EMIS information would be released, and FERPA would cut off federal funds. FERPA, 

however, would not prevent the release of the EMIS information. Because EMIS neither 

frustrates the purpose of FERPA nor make it impossible to comply with the federal legislation, 

the two statutes do not conflict. Accordingly, FERPA does not preempt EMIS, and the second 

assignment of error is overruled. 

Disposition: The judgment of the trial court is affirmed. 

Citation: Hendrick Hudson Central School District v. Falinski, 626 N.Y.S.2d 255 (A.D. 2 

Dept. 1995), 100 Ed. Law Rep. 263. 

Key Facts: The plaintiff school district suspended and brought disciplinary charges 

against its employee, the defendant Joanne Falinski, an elementary school principal, regarding 

Falinski’s alleged denial of special education services to certain named students. In a purported 

attempt to dispel rumors and speculation regarding the nature of the charges, the defendant 

Robert Saperstein, Falinski’s attorney, distributed copies of the charges in redacted form to the 

media and the public. The plaintiff thereafter commenced this action against Falinski and 

Saperstein as well as two private citizens to enjoin them from disclosing information relating to 

the charges. The plaintiff alleged that the distribution of the redacted charges or any other 
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information which reasonably tended to identify the subject students violated various 

confidentiality laws and regulations (e.g. FERPA). The plaintiff moved to preliminarily enjoin 

such disclosure, and the defendants cross-moved to dismiss. The Supreme Court of Westchester 

County denied the preliminary injunction motion in its entirety with respect to the two private 

citizens and granted their cross motion to dismiss the complaint insofar as asserted against them. 

With regard to the defendants Falinski and Saperstein, the court granted the plaintiff’s motion 

only to the extent of prohibiting them from disseminating the unredacted charges or the identities 

of the students with certain limitations. The court denied the cross motion of Falinski and 

Saperstein.  

Issue(s): (1) Whether confidentiality laws applied to private individuals. (2) Whether 

principal and principal’s attorney could be prohibited from further distribution of redacted 

disciplinary charges. (3) Whether principal and principal’s attorney could disclose unredacted 

disciplinary charges. 

Holding(s): (1) Confidentiality laws did not apply to private individuals. (2) Principal and 

attorney could not be restrained from further distribution of redacted disciplinary charges. (3) 

Enjoining principal and attorney from disclosing unredacted disciplinary charges was 

appropriate. 

Reasoning: School district came forward with no evidence to substantiate its conclusory 

assertion that private individuals acted as agents of principal and principal’s attorney when they 

disclosed information. The granting of limited preliminary injunctive relief with regard to 

potential disclosure of the unredacted charges or of other personally identifiable information by 

Falinski and Saperstein was appropriate and did not exceed the court’s authority. The plaintiff 

expressly requested this relief in its complaint and motion papers, and that request was 
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reasonable based on the prior disclosure in which Falinski and Saperstein engaged, and the 

release of personally identifiable information would compromise the confidentiality and privacy 

of the affected students. 

Disposition: There is no error in the denial of the motion to dismiss Falinski and 

Saperstein, since the complaint was facially sufficient to state a cause of action against them and 

the validity of their factual and legal defenses to the claim must await further proceedings. Trial 

court’s ruling affirmed. 

Citation: Maynard v. Greater Hoyt School Dist. No. 61-4, 876 F. Supp. 1104, 98 Ed. Law 

Rep. 126 (1995). 

Key Facts: David and Cathy Maynard along with their autistic son, J.M. lived in the 

Greater Hoyt School District No. 61-4, which is located in South Dakota but adjacent to Akron, 

Iowa. The school district contracted with Iowa’s Akron-Westfield school district for the 

education of the Greater Hoyt school children. J.M. had received special education at Akron-

Westfield until it was determined that he needed special instruction at a residential school in 

Connecticut. The Greater Hoyt School District accepted this recommendation and paid for the 

cost of tuition, room and board for J.M., and travel costs for periodic visits by J.M.’s parents. 

The cost of J.M.’s special education out-of-state was documented in the school district’s public 

meeting notices in the local newspaper as required by South Dakota law when expenditures were 

made. The cost to the school district for J.M.’s special education rose dramatically, and property 

taxes in the district had to be raised significantly to cover the initial district special education 

outlays. The taxpayers in the county inquired about the cause of the tax increase. Marcene 

Heeren, a school district taxpayer and newspaper reporter, contacted a reporter at the Sioux City 

Journal, a regional newspaper, regarding the tax increase. Subsequent news coverage detailed 
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the cost of the special education in Connecticut, linked the tax increase to those costs, and 

identified J.M. by name and photograph as the student receiving the out-of-state education. A 

public hearing on the issue of the tax increase and the potential for reducing the local tax burden 

was held. The Maynards later received harassing phone calls and other actions were taken that 

the Maynards felt were attempts to force them to move out of the school district. Raymond 

Heeren publicly opposed the out-of-state schooling and was particularly outspoken regarding the 

costs to the local taxpayers. The complaint sought damages for the defendants’ treatment of the 

Maynards, setting forth two causes of action under federal statutes and several pendent state law 

claims. Defendants moved to dismiss and for summary judgment. 

Issue(s): (1) FERPA enforceability under §1983 and Motion to Dismiss. (2) Whether or 

not reporter and reporter’s relative were “state actors” and liable under §1983. (3) Whether or not 

board members were entitled to qualified immunity in their professional capacities. (4) 

Conspiracy under 42 U.S.C. §1985(3). 

Holding(s): (1) Plaintiffs succeeded in stating a §1983 action for violation of FERPA; 

therefore, defendant’s motions for dismissal denied. (2) Reporter and individual were not “state 

actors” and therefore could not be liable under §1983. (3) Board members were entitled to 

qualified immunity in their personal capacities. (4) Plaintiffs could not maintain civil rights 

conspiracy claim. 

Reasoning: There is no private right of action under FERPA (Girardier v. Webster 

College, 1977). This claim is brought under 42 U.S.C. §1983 as a violation of the plaintiff’s 

federal rights. The Eighth Circuit has not addressed the issue of whether a FERPA violation 

states a claim under 42 U.S.C. §1983; the only Courts of Appeals that have addressed the issue 

have allowed such §1983 claims (Tarka v. Cunningham, 1990 and Fay v. South Colonie Cent. 
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School Dist., 1986). However, these decisions were issued prior to the latest Supreme Court case 

on the subject of §1983 enforceability of federal statutes, Suter v. Artist M. (1992). It is therefore 

necessary to address the issue under the Eighth Circuit’s post-Suter framework for analysis of 

such claims. The Eighth Circuit’s analysis of the relevant law indicates that “. . . a section 1983 

action is created where Congress intends the statute to benefit persons like the plaintiffs through 

the imposition of mandatory and direct obligations on the state, and where no comprehensive 

enforcement mechanism exists under which plaintiffs may find relief.” The Maynards are within 

the class of persons intended to be benefited by FERPA. FERPA does establish mandatory and 

direct obligations regarding educational records on school districts that receive federal funds. 

The enforcement scheme set up by FERPA cuts off all federal funds to any educational agency 

that violates FERPA. It is obvious that the available sanction does not provide a remedy to the 

plaintiffs for the alleged violation of FERPA, and in fact would serve to exacerbate the 

community’s financial burden in providing the “free, appropriate, public education” required by 

other federal statutes. The Department of Education, in a separate administrative procedure, has 

already determined that the school district violated FERPA, but did not deny federal funds to the 

district. FERPA therefore cannot be said to provide a comprehensive enforcement mechanism 

which would provide the Maynards with the relief they seek, which is monetary damages and 

prevention of future releases of confidential student educational records information. The 

complaint does state an enforceable cause of action under 42 U.S.C. §1983 and the defendants’ 

motion for dismissal must be denied. With regard to summary judgment motions, the release of 

information regarding the cost of education for J.M. in the school board meeting minutes was 

done in an effort to comply with state law, which requires publication of the school board 

minutes within 20 days of a meeting, “. . . giving a detailed statement of all expenditures of 



 

278 

money, with the names of persons to whom payment is made, showing the service rendered or 

goods furnished, . . .” No case has ever held that FERPA preempts the South Dakota statutes at 

issue or similar state laws. The school board consulted its attorney regarding compliance with 

FERPA and state law, and attempted to follow both statutory schemes. In addition, the Maynards 

had previously publicly disclosed the fact that they had an autistic son. David Maynard’s 

acknowledgement of this fact in an open letter to the school district voters during a school board 

election made it common knowledge in the community. An objectively reasonable school board 

member would not know that the release of information regarding the cause of the increase in 

property taxes was a violation of the plaintiffs’ clearly established right to confidentiality. The 

school board members are entitled to qualified immunity in their professional capacities. 

Qualified immunity for the defendants in their individual capacity does not absolve the school 

board itself for an alleged §1983 violation. Liability upon the school district for the board 

members’ acts is limited to those acts which created or further a board policy or custom. The 

release of personally identifiable information to third parties without J.M.’s parents’ consent is 

therefore not actionable unless it was done under an official policy or custom of the defendant 

government body. The only information released by the school board under any policy, official 

or otherwise, was the reporting of authorized expenditures in board meeting minutes published 

according to the requirements of state law. A factual dispute exists in regard to whether a school 

board member released personally identifiable information to a newspaper reporter or another 

person not authorized under FERPA. For the defendants’ summary judgment motions, it is 

assumed that a board member did give such information to an unauthorized person. However, 

there is no showing in the record that this was anything other than an isolated incident, not a 

policy or practice of the school board (see Thelma D. v. Board of Education, 1991). The decision 
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to publish the minutes was solely an attempt to accommodate conflicting statutory requirements. 

The school board cannot be liable for complying with a state law which was not clearly 

preempted by federal law. The school board was not implementing its own policy or custom, but 

was enforcing the state’s policy of informing constituents of expenditures. FERPA establishes 

federal statutory rights which are enforceable under 42 U.S.C. §1983, but under the facts of this 

case the individual defendants are not subject to suit and the undisputed facts indicate that the 

school board is not liable. The §1983 claim against the defendants must fail. 

Disposition: Motions to dismiss denied, summary judgment motions granted in part, and 

remaining counts dismissed. 

Citation: Odom v. Columbia University, 906 F. Supp. 188, 105 Ed. Law Rep. 491 (1995). 

Key Facts: Defendants Columbia University, the Trustees of Columbia University and 

certain named employees of Columbia University (collectively, “Columbia”) moved to dismiss 

plaintiff Denise Odom’s second amended complaint for failure to state a claim upon which relief 

can be granted. Odom, an African-American female, enrolled as a student at Columbia 

maintained a satisfactory grade point average for her first 2 years. Odom registered for classes 

for the fall 1991 semester and requested Columbia’s financial aid office to process her spring and 

fall 1991 loan applications, which had been held in abeyance because of Odom’s “default status” 

with the New Jersey Higher Education Authority. Odom’s “default status” was allegedly 

“removed” during the summer of 1991. At the end of the fall 1991 semester, Columbia canceled 

Odom’s registration as a student and informed her that she would have to apply for readmission 

in order to continue her studies. Odom was also informed for the first time that a clerk in 

Columbia’s bursar’s office had filed a “complaint” against her, and her readmission was made 

contingent on the complaint’s resolution. Although Odom made several attempts to see the 
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complaint or be informed of its nature, Columbia allegedly denied Odom access to that 

document and refused to let her challenge its contents. In addition, Odom alleged that she was 

sexually harassed by a department head at Columbia. Odom claimed that Columbia deprived her 

of an opportunity to file a formal complaint. Odom also allegedly made numerous written 

requests for copies of her official academic transcript. Columbia denied these requests because 

Odom owed it money. In addition, according to the second amended complaint, Columbia 

refused to acknowledge one of its own receipts as proof that Odom had made payment on one of 

her loans. Although Odom attempted to prove her lack of indebtedness for tuition, Columbia 

refused to permit her to do so. Also, according to the complaint, Columbia accused Odom of 

breaking a window on campus and denied her a disciplinary hearing on the incident. Although 

Odom complete Chapter 7 of the Bankruptcy Code, Columbia allegedly continued to attempt to 

collect tuition debt from Odom. Moreover, according to the second amended complaint, one of 

Columbia’s deans wrote a letter to Odom, containing “several false, malicious and libelous 

statements” about a meeting between Odom and another dean and Odom’s actions with regard to 

her fall 1991 registration. The letter was allegedly forwarded to an unnamed third party and 

placed in Odom’s student file. One month later, an attorney employed by Columbia wrote Odom 

a letter that “wrongfully accused her of making threatening calls to Columbia employees” and 

sent the letter to Columbia’s ombudsmen and various unnamed other individuals. It was also 

placed in Odom’s student file. After retaining new counsel, Odom through her new attorney filed 

the second amended complaint seeking declaratory, injunctive and compensatory relief against 

Columbia for deprivations of Odom’s constitutional rights. In that complaint, Odom alleged that 

Columbia maintained a discriminatory system of financial aid that favored white applicants.  
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Issue(s): (1) Plaintiff alleged racial discrimination in violation of 42 U.S.C. §1981. (2) 

Plaintiff alleged deprivation of her rights pursuant to FERPA. (3) Plaintiff alleged violation of 

the Bankruptcy Code’s automatic stay provision. (4) Plaintiff alleged common law claims of 

defamation. (5) Defendants moved to dismiss all claims. 

Holding(s): (1) Student’s allegations of differential treatment based on her status as 

African-American woman did not support §1981 race discrimination in contracts claim. (2) 

Student could not support private cause of action under FERPA. (3) University’s post-discharge 

efforts on tuition debt could not violate automatic bankruptcy stay. (4) District Court lacked 

jurisdiction to review default judgment entered for university by state court in university’s debt 

collection action. (5) District Court would not exercise supplemental jurisdiction over student’s 

state law defamation claims. (6) Student was bound by stipulation waiving her right to amend or 

supplemental complaint although she claimed she never consented to it. (7) Motion to Dismiss 

granted. 

Reasoning: Only FERPA-related claim discussed here. Plaintiff claims that Columbia 

violated FERPA by failing to provide her with her transcript and other records, and by refusing 

to provide her with a disciplinary hearing when she was accused of breaking a window. In doing 

so, Odom seeks to create a private cause of action under FERPA. According to 20 U.S.C. 

§1232g(f), “The Secretary shall take appropriate actions to enforce this section and to deal with 

violations . . .” The United States Court of Appeals for the Second Circuit has stated 

unequivocally that “FERPA itself does not give rise to a private cause of action” (Fay v. South 

Colonie, 1986 citing Girardier v. Webster College, 1977). In Fay, however, the court held that 

“FERPA creates an interest that may be vindicated in a section 1983 action.” In this case, 

Odom’s second amended complaint does not allege a section 1983 violation. Furthermore, such 
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claim, even if alleged, could not survive a motion to dismiss because Columbia, as a private 

institution, does not act under color of state law (see, e.g., N.C.A.A. v. Tarkanian, 1988; 

Dahlberg v. Becker (1984). 

Disposition: Odom’s second amended complaint dismissed with prejudice. 

Citation: Brown v. City of Oneonta, 911 F.Supp. 580, 106 Ed. Law Rep. 629 (1996).  

Key Facts: In the early morning of September 4, 1992, a 77-year-old woman, was 

allegedly attacked while staying as a guest in the home of a friend outside the City of Oneonta. 

Based upon the woman’s account of the assault, the police suspected the assailant to be a young 

black male. The New York State Police supervised the investigation, and using dogs, traced the 

assailant’s path to a wooded area at the base of the State University of New York’s Oneonta 

campus (SUCO). Later on September 4th, Sgt. Shedlock of the Oneonta Police Department 

contacted Merritt Hunt, a lieutenant with the SUCO Public Safety Office (PSO). Sgt. Shedlock 

asked Lt. Hunt if SUCO could provide information on black male students to the State Police for 

purposes of the investigation. Lt. Hunt contacted the Assistant Director of Housing of Housing 

for SUCO who told him such information could be provided. Lt. Hunt also asked John 

Edmondson, the Director of PSO, to contact Eric Wilson, the Director of the SUCO Computer 

Center in order to get the information. On September 4, Dr. Hartmark, the Vice-President of 

Administration for SUCO, was assigned to be the “Officer of the Day,” the person with authority 

to act on behalf of SUCO’s president in his absence. Hartmark met with Eric Wilson who 

informed Hartmark that Lt. Hunt had contacted Wilson requesting a list of all the black male 

students at SUCO in connection with an official police investigation of an assault in the Town of 

Oneonta. Allegedly, Wilson emphasized in this meeting that the State Police needed the 

information by 4:00 pm that day. Wilson allegedly informed Hartmark that SUCO’s Public 
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Safety Chief, John Edmondson, was fully informed of the situation and fully authorized release 

of the list. Although, Dr. Hartmark tried to personally contact Chief Edmondson regarding this 

matter, he was unable to reach him. Dr. Hartmark approved the compilation and release of this 

list, under his power as Officer of the Day, to SUCO’s Office of Public Safety with the 

understanding that the Officer would release the list to the State Police for use in connection with 

the assault investigation. Hartmark admitted he had no knowledge of how the information would 

be used by the State Police. The list generated by the SUCO Computer Center was given to the 

PSO and was subsequently delivered to defendant Karl Chandler, a State Police investigator. 

After obtaining this list, the law enforcement officers questioned those individuals on the list in 

the dorms and at other locations on campus. On the prior motions, the Court (1) denied defendant 

Hartmark’s and the State defendants’ motion to dismiss the FERPA claims against defendants 

Hartmark, Hunt, and Wilson, and held that they were not entitled to qualified immunity; (2) 

denied the defendants’ motion to dismiss the conspiracy claim under 42 U.S.C. §1985 based on 

the alleged violations of FERPA; (3) denied the State defendants’ motion to dismiss the 

plaintiffs’ claims under Title VI of the Civil Rights Act; (4) granted summary judgment 

dismissing all Fourth Amendment claims as against all defendants; (5) dismissed with leave to 

replead the equal protection claims; (6) dismissed with leave to replead all 42 U.S.C. §1981 

claims as against all defendants; (7) dismissed all conspiracy claims brought pursuant to 42 

U.S.C. §1985 based on the alleged Fourth Amendment and equal protection claims; (8) 

dismissed all FERPA claims alleged against the State police and Oneonta law enforcement 

officials; (9) dismissed all claims for intentional infliction of emotional distress; and (10) 

dismissed the pendent state law claims brought under New York law. Plaintiffs filed an amended 

complaint which has added 27 new named parties who asserted Fourth Amendment claims and 
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claims under 42 U.S.C. §1981, in addition to the claims remaining from the previous motions. In 

addition, the amended complaint added new defendants from the Otsego County Sheriff’s 

department. Also, plaintiffs repleaded the equal protection and 42 U.S.C. §1981 claims. 

Issue(s): (1) Defendant Hartmark moved for an order dismissing plaintiffs’ equal 

protection claim, or an order declaring that the claim is barred by the doctrine of qualified 

immunity. (2) The City of Oneonta defendants moved that a) certain claims are barred by the law 

of the case pursuant to Court’s previous decisions, b) the Fourth Amendment claims are 

insufficiently pleaded, c) plaintiffs’ equal protection, 42 U.S.C. §§1981, 1985, 1986, and Title VI 

claims fail to state a claim, d) the conspiracy claim against the Oneonta police officers should be 

dismissed, e) the individual Oneonta officers are entitled to summary judgment based on 

qualified immunity, and f) all claims against the City of Oneonta should be dismissed; (3) the 

New York State defendants moved for substantially the same relief as the Oneonta defendants.  

Holding(s): (1) Allegations of 22 individuals against members of city and state police 

department and university safety department were too vague and conclusory to support Fourth 

Amendment seizure violation. (2) Genuine issue of material fact precluded summary judgment 

on issue of whether certain individual was illegally searched. (3) Plaintiffs failed to allege any 

facts tending to show that similarity situated non-minority individuals were treated in different 

manner by city or state police as would support equal protection or selective enforcement 

violation of §1981. (4) Genuine issue of material fact remained as to whether municipality had 

failed to properly train or supervise police officers on Fourth Amendment issues would create 

liability under §1983 and, thus, summary judgment was precluded. (5) Plaintiffs sufficiently 

stated facts to support §1983 conspiracy to violate FERPA and §1985(3) charges. (6) Plaintiffs 
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failed to state a claim for violations of Fourth and Fourteenth Amendments as would support 

§1985(3) conspiracy claim. 

Reasoning: Only FERPA-related issue discussed here. Plaintiffs have made no showing 

that the controlling law relevant to the issues presented has changed, that new evidence has been 

uncovered, or that justice plainly warrants reconsideration. Thus, the Court reaffirms its prior 

holdings with respect to this case as to the issues that the parties seek to relitigate. In particular, 

the Court will not revisit its (1) denial of defendant Hartmark’s and the State defendants’ motion 

to dismiss the FERPA claims against defendants Hartmark, Hunt, and Wilson, and holding that 

they were not entitled to qualified immunity; (2) denial of the law enforcement defendants’ 

motion for summary judgment on the basis of an alleged qualified immunity; (3) denial of the 

defendants’ motion to dismiss the conspiracy claim under 42 U.S.C. §1985 based on the alleged 

violations of FERPA; (4) denial of the State defendants’ motion to dismiss the plaintiffs’ claims 

under Title VI of the Civil Rights Act; and (5) grant of defendants’ summary judgment motion 

dismissing all Fourth Amendment claims as alleged by the then plaintiffs. The plaintiffs’ ninth 

cause of action charges that defendants Hartmark, Wilson, Hunt, Chandler and Shedlock, who 

are all state defendants conspired to violate FERPA through their alleged participation in 

requesting, approving, compiling, releasing, and using the list of black male SUCO students. 

Defendants claim that the allegations of conspiracy are too vague and conclusory to create a 

valid cause of action. In this case, the plaintiffs have adequately presented facts to support their 

conspiracy allegations. The plaintiffs detail the overt acts of communication among the 

defendants which could reasonably lead to an inference of the formation or furtherance of a 

conspiracy. The defendants’ motion for dismissal of the claims of conspiracy to violate FERPA 

under §1983 is denied. 
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Disposition: The Court (1) grants particular defendants motions to dismiss the 27 

additional plaintiffs’ Fourth Amendment claims, and grants all the remaining defendants’ 

motions for summary judgment as to the Fourth Amendment claims against all the plaintiffs’ 

except specific named plantiffs; (2) grants the Oneonta defendants’ motion to dismiss the 

plaintiffs’ equal protection, 42 U.S.C. §1981, 42 U.S.C. §1985, and 42 U.S.C. §1986 claims with 

prejudice, and grants the State Police defendants’ motion to dismiss the plaintiffs’ equal 

protection 42 U.S.C. §1981, 42 U.S.C. §1985, and 42 U.S.C. §1986 claims without prejudice; (3) 

denies the City of Oneonta’s motion for summary judgment as to municipal liability; (4) denies 

the defendants’ motion to dismiss the planitiffs’ claim of a conspiracy to violate FERPA under 

42 U.S.C. §1983, and (5) grants the defendants’ motion for the court to exercise supplemental 

jurisdiction over any remaining state law based claims. 

Citation: Doe v. Knox County Board of Education, 918 F.Supp. 181 (E.D.Ky. 1996), 108 

Ed. Law Rep. 134. 

Key Facts: The plaintiff, Jane Doe, filed this action pursuant to 42 U.S.C. §1983. She 

claimed that the defendants violated her civil rights, in that they violated FERPA; the right to 

academic privacy guaranteed by the Equal Protection Clause of the Fourteenth Amendment to 

the United States Constitution; and the Kentucky Family Education Rights and Privacy Act 

(“KFERPA”). The plaintiff also asserted two tort claims: intentional infliction of emotional 

distress and invasion of privacy. The defendants requested a motion to dismiss all claims except 

the plaintiff’s equal protection claim. The plaintiff was a 13-year-old hermaphrodite. In 1994, a 

dispute arose between the plaintiff’s mother and defendant Knox County Board of Education 

(“Board”). Plaintiff’s mother was not satisfied with her daughter’s educational plan and 

requested a due process hearing on the issue. During the hearing, the hearing officer entered a 
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protective order prohibiting the disclosure of the plaintiff’s confidential records. The plaintiff 

alleged that the defendant discussed the plaintiff’s educational placement, medical condition and 

disability with a newspaper reporter. The defendants alleged that, in accordance with applicable 

law, the members of the Board discussed the reasons for emergency purchases made on behalf of 

the plaintiff and that discussions with the reporter were in that context. The newspaper did print a 

report referring to a special unit that was created because of a 12-year-old female with severe 

emotional and behavioral problems, resulting primarily from a medical condition, 

hermaphroditism. The plaintiff brought this action suing the superintendent of the Knox County 

School District and several members of the Board in their individual and official capacities. The 

plaintiff also sued the Board.  

Issue(s): (1) Whether local Kentucky school boards enjoyed Eleventh Amendment 

immunity. (2) Whether sovereign immunity barred state tort claims against defendants in their 

official capacities in violation of KFERPA. (3) Whether a violation of FERPA may be basis for 

§1983 civil rights claim. (4) Whether the information released amounted to a violation of 

FERPA. (5) Whether board members and superintended were entitled to qualified immunity with 

regard to alleged FERPA violation. 

Holding(s): (1) Eleventh Amendment immunity did not apply to local Kentucky school 

boards. (2) Sovereign immunity barred state tort claims against defendants in their official 

capacities in violation of KFERPA. (3) Violation of FERPA may be basis for §1983 civil rights 

claim. (4) Whether information released was specifically identifiable, in violation of FERPA, 

was a jury question. (5) Possibility that released information was personally identifiable 

established jury question on whether board members and superintendent were entitled to 

qualified immunity. 
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Reasoning: Only FERPA-related issues are primarily discussed here. The Court reasoned 

as follows with regard to the §1983 claim involving the alleged FERPA violation. The defendant 

points out that all jurisdictions have not agreed on whether a plaintiff may recover under §1983 

for a violation of FERPA. However, the Sixth Circuit has addressed the issue. In an unpublished 

decision, the Sixth Circuit stated, “The district court correctly noted that FERPA itself does not 

give rise to private cause of action, but does create an interest that may be vindicated in a §1983 

action.” Cullens v. Bemis, No. 91-73980, 1992 WL 337688 (6th Cir. Nov. 18, 1992). This 

holding is in accord with decisions in several other federal courts (see Tarka v. Cunningham 

199); Fay v. South Colonie, 1986; Maynard v. Greater Hoyt Sch. Dist. No. 61-4, 1995). The 

plaintiff’s FERPA-based §1983 claim may this proceed. Consequently, the Court must determine 

the applicability of FERPA to the plaintiff’s claim. The plaintiff alleges that the defendants 

violated FERPA by releasing specific identifiable information without the consent or knowledge 

of the plaintiff. 20 U.S.C. §1232g(b)(1) provides as follows: No funds shall be made available 

under any applicable program to any educational agency or institution which has a policy or 

practice of permitting the release of education records (or personally identifiable information 

contained therein other than directory information . . .) of students without the written consent of 

their parents to any individual, agency, or organization, other than to the following . . . . The 

statute proceeds to list the exceptions, none of which includes newspapers or newspaper 

reporters. Thus, the question becomes whether the information disclosed in the due process 

hearing and reported by the newspaper was personally identifiable. The defendants argue that the 

information was not identifiable and that one who did not already know the student would not 

have learned the identity of the student based on the information in the newspaper article. The 

defendants may be correct but that is an issue of fact that the jury must decide at trial. The Court 
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reasoned as follows with regard to the issue of qualified immunity. The Board members and the 

superintendent argue that they are entitled to qualified immunity with regard to the claims 

against them in their individual capacities. Government officials performing discretionary 

functions generally are immune from personal liability for civil damages so long as their conduct 

does not violate clearly established statutory or constitutional rights of which a reasonable person 

would have known. The issue in the present case is whether the plaintiff’s right to avoid 

disclosure of the information printed in the newspaper was clearly established by federal statute 

or by the constitution. FERPA clearly establishes a right of freedom from a board of education’s 

disclosure of personally identifiable information contained in education records. The defendants 

do not dispute that the information was contained in education records. Therefore, the question 

becomes whether the disclosed information was personally identifiable. For purposes of a motion 

to dismiss, the Court must view the plaintiff’s factual allegations in a light most favorable to the 

plaintiff. Viewed in this way, the information reported in the newspaper was personally 

identifiable. Subsequent discovery will shed greater light on this issue, and the defendants may 

raise their qualified immunity argument in a motion for summary judgment or at trial if 

appropriate. The defendants have not raised directly the argument that the Board’s members 

reasonably thought the disclosure complied with FERPA. However, the Court notes that if the 

information was identifiable, disclosing it to the press was not reasonable. For purposes of the 

motion to dismiss, the Court will not hold, at this stage, that the Board members had qualified 

immunity for purposes of the §1983 claim that the Board members violated FERPA.  

Disposition: (1) The defendants’ motion to dismiss is granted with respect to the 

plaintiff’s state tort claims against the Board and the superintendent and Board members in their 

official capacities and the plaintiff’s claim for damages under KFERPA against the Board and 
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the superintendent and Board members in their official capacities. (2) The defendants’ motion to 

dismiss is denied on all other grounds and for all other claims. 

Citation: Gundlach v. Reinstein, 924 F.Supp. 684, 109 Ed. Law Rep. 1194 (1996). 

Key Facts: The plaintiff in this case was Frederick W. Gundlach, a 1993 graduate of the 

Temple University School of Law. Gundlach filed action against Temple University; the law 

school; the dean of the law school; and assistant dean of the law school (collectively, 

“Defendants”). Plaintiff alleged that Defendants were liable to him under the theories of breach 

of contract and interference with contractual relations. Defendants filed a summary judgment 

motion. After a furious exchange of briefings and counter-briefings on the summary judgment 

issue, filed their answer. Defendants attached as exhibits to the answer two of Gundlach’s 

communications with Defendants concerning matters relevant to the suit. Gundlach contended 

that Defendants violated the law by releasing these letters to the Court. Further, he contended 

that Defendants violated his civil rights by refusing to turn over relevant medical records. 

Gundlach submitted a pleading entitled “Joinder of Claims pursuant to Rule 18,” seeking to add 

four new claims. Defendants responded with a motion to strike the “joinder” pleading. The thrust 

of the complaint is that during Gundlach’s final semester of student at the law school, 

Defendants arbitrarily forced him to withdraw from all but one of his classes and allowed him to 

visit the law school campus only to the extent necessary for him to attend the one class and sit 

for the final examinations. Thus, Gundlach was denied access to law school facilities such as the 

library and the career placement office. In this way, according to the complaint, Defendants 

breached the contract they had allegedly entered with Gundlach when he paid his tuition and 

matriculated. Gundlach argued that the inclusion of the two letters he sent to the Defendants and 

Defendants’ refusal to grant him access to his medical records gave rise to four new causes of 
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action. These included two claims under 42 U.S.C. §1983, based on Defendants’ alleged 

noncompliance with FERPA; a claim for breach of contract; and a claim for tortious interference 

with contractual relations. 

Issue(s): (1) Breach of contract claim by reason of denying plaintiff access to school 

facilities. (2) Claim of tortious interference with contractual relations. (3) Civil rights claim 

based on alleged violation of FERPA. (4) Claim for breach of contract or interference with 

contractual relations by reason of disclosure of the letters. 

Holding(s): (1) Plaintiff failed to state claim for breach of contract based on assertions 

that, during his final semester of study, defendants arbitrarily forced him to withdraw from all 

but one of his classes and allowed him to visit the campus only to the extent necessary to attend 

the class and sit for the final examinations, thus denying access to law school facilities. (2) Claim 

of tortious interference with contract and prospective economic relations was barred by 

limitations. (3) Plaintiff failed to state civil rights claim based on alleged violations of FERPA by 

defendants’ attaching to their answer two allegedly confidential letters from plaintiff where 

plaintiff was complaining of discrete incident and not that school had policy or practice in place 

permitting unauthorized release of educational records. (4) Plaintiff failed to state claims for 

breach of contract or interference with contractual relations by reason of disclosure of the letters. 

Reasoning: Only FERPA-related issue discussed here. FERPA’s purpose is to ensure 

access to records relating to education for students and parents while protecting the privacy of 

such records from general disclosure. Student Press Law Center v. Alexander (1991). FERPA 

was enacted pursuant to the Congress’ spending power; thus, it conditions federal funding on the 

institution’s ability to maintain the privacy of education records. No funds shall be made 

available under any applicable program to any educational agency or institution which has a 
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policy or practice of permitting the release of education records . . . of students without the 

written consent of their parents to an individual, agency, or organization, other than to exceptions 

[not applicable here]. 20 U.S.C. §1232g(b)(1) (1990 §Supp.1995). With regard to the §1983 

claim, the focus is not initially on whether a defendant violated some federal statute, but whether 

the statute at issue vests the plaintiff with some enforceable right, privilege or immunity (see 

Suter v. Artist M., 1992). The First Circuit Court of Appeals has interpreted Suter to require that 

courts first determine whether the Congress intended to impose mandatory obligations on 

participating institutions (Albiston v. Maine Comm’r of Human Services, 7 F.3d 258, 263, 1st 

Cir. 1993). In view of Suter, Gundlach cannot seek redress pursuant to a FERPA-based §1983 

claim under the facts alleged in support of the proposed claim. Suter requires an examination of 

the statute to determine “exactly what is required” by the participating institutions. A careful 

reading of §1232g(b) reveals a Congressional intention to impose a mandatory obligation on 

participating institutions, such that it may not have in place “a policy or practice of permitting 

the release of education records. Thus, the requirement placed on the participating institutions is 

not that it must prevent the unauthorized release of education records, as Gundlach contends, but 

that it cannot improperly release such records as a matter of policy or practice. The court in 

Smith v. Duquesne Univ. (1985) recognized as much when it concluded that “FERPA was 

adopted to address systematic, not individual, violations of students’ privacy and confidentiality 

rights through unauthorized releases of sensitive educational records.” Thus, we [court] glean no 

unambiguous intention on the part of the Congress to permit the invocation of §1983 to redress 

an individual release of records allegedly covered by FERPA. Since §1232g(b) requires only that 

the participating institution not have a policy or practice in place that permits the unauthorized 

release of educational records, Gundlach’s proposed claim, predicated on the discrete submission 
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of two letters to the Court for the purpose of defending the instant lawsuit, cannot survive a 

motion to dismiss.  

Disposition: Defendants’ Motion for Summary Judgment granted in part as follows: 1. 

Count I (Breach of Contract) dismissed without prejudice. 2. Count II (Interference with 

Contractual Relations) dismissed with prejudice. Upon consideration of Plaintiff’s Motion for 

Leave to File an Amended Complaint and Defendants’ Motion to Strike, said Motions are 

denied. 

Citation: Lewin v. Medical College of Hampton Roads, 931 F. Supp. 443, 111 Ed. Law 

Rep. 783 (1996). 

Key Facts: Plaintiff, Jonathan Lewin, a former medical student at Eastern Virginia 

Medical School (“EVMS”), during his second year requested a 1-year leave of absence and to 

postpone registration for a required course in pharmacology. EVMS granted Lewin’s request, but 

required him to take a pharmacology course at another school during the summer of 1990, and to 

pass a school-administered challenge exam to measure his competency in the subject prior to 

waiving the EVMS course requirement. Lewin took and passed the course at another school that 

summer, and in September, 1990, he asked EVMS to excuse him from taking the previously 

agreed upon challenge exam. In January of 1991, EVMS denied Lewin’s request and advised 

him that he would have to take the challenge exam to receive credit for pharmacology. Lewin 

took the exam on April 15, 1991, in an attempt to “waive out” of taking the pharmacology course 

at EVMS. He failed the exam by a small margin, and school officials advised him that he would 

have to retake the pharmacology course at EVMS. Lewin enrolled in the pharmacology course at 

EVMS and completed it with a grade of “high pass,” which grade is accurately reflected in his 

permanent record. His permanent academic record contains no reference to his taking or failing 
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the disputed challenge exam. Prior to enrolling in the EVMS pharmacology course, Lewin 

protested his failing score and asked to review the challenge exam. Initially, his request was 

denied. After Lewin contacted officials with the federal department of education, however, the 

school agreed to let him see the exam. Lewin claimed that two questions on the challenge exam 

were graded incorrectly, in that the answers he gave were correct, but marked incorrect. He 

further claimed that the school and certain individual defendants denied him the right to a formal 

hearing and the assistance of counsel to challenge the allegedly inaccurate grade. Lewin asserted 

that all of this violated his rights guaranteed to him by FERPA.  

Issue(s): (1) The defendants moved for summary judgment. Defendants argued that 

plaintiff cannot use FERPA to mount a substantive challenge to the correctness of scores on the 

disputed test. Because plaintiff sought to present such a challenge, defendants claimed they were 

entitled to summary judgment. (2) Plaintiff presented state-law claims of defamation and breach 

of contract. 

Holding(s): (1) Court granted the defendants’ motion for summary judgment with regard 

to the FERPA claim. (2) Court declined to exercise supplemental jurisdiction over the state-law 

claims. 

Reasoning: Under FERPA, students seeking to correct misleading or inaccurate 

information in their academic records are entitled to a formal hearing to resolve their concerns 

(see 20 U.S.C. §1232g(a)(2), 1994). The implementing regulation sets forth the minimum 

requirements for a hearing under the Act, including the student’s right to a disinterested decision-

maker, the right to assistance of counsel, and the right to a written decision once the dispute is 

resolved (see 34 C.F.R. §99.22, 1995). The statute itself does create no private right of action; 

however, several courts have held that an action under 42 U.S.C. §1983 may be premised on a 
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violation of rights under FERPA (see Tarka v. Cunningham, 1990; Fay v. South Colonie Cent. 

Sch. Dist., 1986). The court reasoned that although there is no Fourth Circuit authority 

interpreting the purpose of FERPA, a recent Fifth Circuit opinion (Tarka) held that FERPA did 

not permit a substantive challenge to the accuracy of the material being tested. The court in 

Tarka concluded that the statute was not intended to create a federal right to challenge “a 

professor’s grading process” but only to determine whether a student’s records accurately 

“reflect what the grader intended.” Adatsi v. Mathur (1991) noted that “FERPA addresses the 

situation where a student seeks to have misleading or inaccurate information in his records 

corrected” and concluded that “there is nothing inaccurate about plaintiff’s grade. He just feels 

he deserves something else.” Applying this same authority, Lewin contended that his failure of 

the challenge exam constituted an “inaccuracy” in his record, which he was entitled to question 

under the procedures mandated by FERPA. Lewin claimed that he had “objective proof” that his 

responses to two challenge exam questions which were marked wrong, were actually correct. 

According to Lewin’s theory, the test failure is an “inaccurate” and “misleading” blemish on his 

record, because he was correct and the professors who graded the exam were incorrect. The court 

reasoned that Lewin’s complaint was fundamentally a challenge to the substance of his 

professors’ evaluation and, therefore, beyond the reach of the statute. Whatever may be the 

purpose of FERPA, it is not to permit disappointed students to federalize disputes over the 

academic accuracy of their professors’ grading methods and substantive test answers. Lewin 

argued that his objection to the challenge exam was misconstrued. He maintained that since the 

exam called for objectively verifiable answers, he should be able to offer proof that his answers 

were objectively correct, and hence that he should not have failed the challenge exam. The court 

reasoned that this argument requires too broad of a reading of the term “inaccurate.” The 
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complexity of the questions at issue reveals that Lewin’s proof of the alleged inaccuracy does not 

relate to a technical, ministerial or mathematical mistake in the grading of the exam. Lewin seeks 

to have a federal jury decide what medication is the “most appropriate” treatment for congestive 

heart failure, etc. The court further reasoned that such an inquiry is far outside the scope of 

permissible judicial intervention in education. The court cited Henson v. Honor Comm. of Univ. 

of Va. (1983)--“The limit of judicial inquiry into academic administration is early reached.” The 

materials relied upon as “objective proof” that Lewin’s answers were correct, do not support 

such a conclusion. In short, there is no direct conflict apparent between Lewin’s score on the 

pharmacology challenge exam and any pharmacology exam or course work subsequently 

administered by the school. In the absence if such a direct conflict, any finder of fact would 

necessarily have to determine, based on expert testimony, whose answers were actually correct, 

Lewin’s or his professors’. The court stated that this is precisely the sort of academic second-

guessing anticipated by Congress, and excluded in the FERPA language which was ultimately 

enacted. Finally, Lewin’s narrow attack on the two disputed questions ignores the basic fact that 

the entire 158-question test was designed to measure his overall competency in the subject. 

Lewin failed the test according to his professors’ evaluation. He now seeks to attack the accuracy 

of that evaluation through an isolated, semantic challenge to only two questions. In order to truly 

measure the accuracy of the test, however, all 158 questions would need to be evaluated against 

the course materials, other treatises, and scholarly opinion elicited through expert testimony. 

Such an inquiry is both impractical and impermissible under FERPA. Because Lewin seeks to 

use FERPA to question the substantive accuracy of his professors’ evaluation on the 

pharmacology challenge exam, his claim under the statute must fall. Moreover, the challenge 

exam test score does not even appear in his permanent school record. All that test score did was 
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require Lewin to take the pharmacology course at EVMS, in which he received a grade of “high 

pass,” which final grade is accurately reflected in his permanent record. 

Disposition: The Court grants defendants’ motion for summary judgment and dismisses 

the FERPA claim with prejudice as to all defendants. Claims for breach of contract and 

defamation are dismissed without prejudice, and the entire case is dismissed from the court’s 

docket. 

Citation: Williams v. Discovery Day School, 924 F. Supp. 41, 109 Ed. Law Rep. 748 

(1996). 

Key Facts: Williams (Plaintiff) Second Amended Complaint alleged that he was the 

father of a child who was enrolled at the Discovery Day School located within the federal office 

building in Philadelphia. In September 1995, plaintiff went to the school by appointment to 

review his son’s educational records, but when he arrived, the site supervisor contacted agents of 

the Federal Protective Service of the General Services Administration and had him escorted from 

the building. As a result, plaintiff was unable to review his son’s records. A few days later, the 

school apologized to the plaintiff, but still refused to release the records to him because of his 

son’s mother’s objections. In January, 1996, Defendants’ counsel contacted plaintiff and told 

him that he could review his son’s records at counsel’s office. When plaintiff arrived, he 

discovered that the records had been redacted to such an extent that they were meaningless. 

Plaintiff amended his complaint to include a claim based on this incident. Defendants’ brought 

motion to dismiss. 

Issue(s): (1) Count I: Plaintiff makes claim of a violation of his First Amendment rights 

to associate with and be a viable part of the development of his child. (2) Count II: Plaintiff 

makes claim of a violation of his Fourteenth Amendment liberty interest in caring for, nurturing 
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and developing his child. (3) Count III: Plaintiff makes claim of violations of his civil rights 

under 42 U.S.C. §1983 by denying him his liberty interest in caring for, nurturing and 

developing his child as well as the statutory rights conferred by FERPA. (4) Count IV: Plaintiff 

seeks declaratory judgment pursuant to 28 U.S.C. §2201. (5) Count V: Plaintiff claims 

intentional infliction of emotional harm by using federal agents to escort him from the building 

while he was in clergical attire. (6) Count VI: Plaintiff claims interference of his custodial rights 

pursuant to state law. 

Holding(s): (1) Private day school was not a federal actor, as required to support 

plaintiff’s claim that school violated his First Amendment rights. (2) Private day school was not 

a state actor, as required to support plaintiff’s civil rights claim. 

Reasoning: Defendants argue that Counts One, Two, Three and Four must be dismissed 

because no defendant is either a federal or state actor. It is undisputed that the First Amendment 

only restricts actions by the federal government and that the Fourteenth Amendment and 42 

U.S.C. §1983 only restrain the actions of state actors. To proceed on these claims, plaintiff must 

adequately allege that defendants are both federal and state actors. The parties agree, first of all, 

that all defendants are private entities. Second, that private entities may be considered federal 

actors in certain circumstances. Third, the parties agree that the same standard is applied to make 

these determinations and even agree as to what that standard is. Courts apply a two part test, 

asking whether (1) the claimed constitutional deprivation resulted from the exercise of a right or 

privilege having its source in federal or state authority and (2) whether the private party charged 

with the deprivation can be described in all fairness as a federal or state actor (Edmonson v. 

Leesville Concrete Co., 1991 and Lugar v. Edmondson Oil Co., 1982). Courts frequently look to 

whether there is a “symbiotic relationship” between the government and the private entity 
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(Burton v. Wilmington Parking Auth., 1961). So, a private contractor is not considered a 

government actor simply because 100% of its work is done on contract to that government. Nor 

is a private actor converted to public simply because it receives almost all of its funding from the 

government. This is so even if the private entity provides a valuable or essential service to the 

government (Rendell-Baker v. Kohn, 1982). Courts have stressed that it is not just regulation, 

assistance or acceptance by the government that creates a symbiotic relationship. Rather, one is 

found if the government “encourages or coerces a private party to act in a manner that deprives a 

plaintiff of a constitutional right” (Denchy v. Education &Training Consultants, 1992). As an 

example, the Third Circuit has found such a relationship between the state and the University of 

Pittsburgh and Temple University (Krynicky v. University of Pittsburgh, 1985). The Court relied 

on the facts, for example, both universities were established by state statute to be state 

instrumentalities, one-third of their trustees were selected by the state, they were entitled to 

annual appropriations of state funding and their tuitions were set by the state. Plaintiffs contend 

that the first prong of the two-part test is easily met because his claim is premised on violations 

of a federal statute (i.e., FERPA). He also contends that the second prong is easily met because 

there is a symbiotic relationship between the defendants and the federal government because the 

defendants receive financial and physical support from the federal government. Upon careful 

review, the plaintiff has not adequately pleaded the facts to indicate that defendants are federal 

actors. First, the plaintiff’s alleged constitutional deprivation does not result from the exercise of 

a right or privilege having its source in federal authority. Plaintiff contends that defendants 

violated FERPA when they refused to give him access to his son’s records; however, there is no 

allegation that defendants based their decisions or their powers on FERPA in any way. Second, 

plaintiff has not alleged facts sufficient to show symbiotic relationship. There are no allegations 
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nor legal support to indicate that the federal government engages in hiring, “nuts and bolts” 

management, or is even obligated in any way to continue to utilize defendants’ services. 

Accordingly, plaintiff’s allegations simply do not rise to the level of involvement present in a 

case like Krynicky. Plaintiff’s best argument in support of a symbiotic relationship is his 

allegation that federal employees acted at defendants’ behest. In Adickes v. S.H. Kress (1985), 

the Supreme Court held that if a private party had conspired with a state agent to deprive 

someone of his or her civil rights, then the private action would be considered state action. There 

are no such facts in this case. There is no allegation that the federal agents involved here were 

aware of the alleged illegality of their or defendants’ actions, and without such awareness, there 

is no claim under Adickes. The question is whether, in fairness, this private entity should be 

considered a government actor. Plaintiff does not allege, nor can we infer, that the federal 

government encouraged or coerced defendants’ actions, or indeed, was even aware of 

defendants’ actions. Accordingly, there is no set of facts which would entitle plaintiff to relief, 

and therefore, the Motion to dismiss Count I and associated claims in Count IV. Plaintiff also 

contends that defendants should also be considered state actors. Plaintiff alleges that the 

defendants, at all times, perform an important state function and are subject to the regulation, 

operation, control, financial support and direction of the state and its agencies and are subject to 

its review, inspection and termination. Due to this pervasive regulation and the state’s keen 

interest in the education and health of its children, plaintiff charges that there is a symbiotic 

relationship between the state and the defendants. In contrast, defendants assert that there is no 

such symbiotic relationship. They point to cases where courts have held that a private school, 

even if providing an important state function, even if receiving its funding from the state and 

even if heavily regulated by the state, is not a state actor (Rendell-Baker; Denchy; Smith v. 
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Duquesne Univ., 1985). Plaintiff failed to allege facts that if true, would entitle him to relief and 

therefore Counts II and III and the rest of Count IV are dismissed. Counts V and VI are 

dismissed on the ground that, having dismissed the federal cause of action, supplemental 

jurisdiction is no longer appropriate. 

Disposition: Upon consideration of Defendants’ Motion to Dismiss Plaintiff’s Second 

Amended Complaint and responses thereto, the Motion is hereby granted and Plaintiff’s Second 

Amended Complaint is hereby dismissed with prejudice. 

Citation: State ex re. The Miami Student v. Miami Univ., 79 Ohio St. 3d 168, 680 N.E. 2d 

956, 119 Ed. Law Rep. 219 (1997). 

Key Facts: In the spring of 1995, relator Jennifer Markiewicz, then editor in chief of 

Miami University’s student newspaper, The Miami Student, sought records of student 

disciplinary proceedings held before the University Disciplinary Board (“UDB”). Markiewicz 

intended to use these records to develop a database and to track student crime trends on campus. 

Initially, the university refused to disclose the requested records. Markiewicz and her successor, 

realtor Emily Hebert, then made a written request pursuant to R.C. 149.43, the Ohio Public 

Records Act, for all UDB records kept in the years 1993-1996. In their letter, relators stated: “It 

is not a condition to this request that the subject records contain the name, social security 

number, student identification number, or other information that conveys the identify of any 

accused or convicted party. If this identifying information cannot be deleted from the 

aforementioned records, however, then the records should be provided in their original form.” 

On April 5, 1996, Miami University released copies of UDB records. However, in reliance upon 

the confidentiality provisions of FERPA, Miami officials deleted from these records the identity, 

sex, and age of the those accused, as well as the date, time, and location of the incidents giving 
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rise to the disciplinary charges. University officials also deleted certain internal memoranda, 

written statements prepared by students appealing adverse UDB decisions, and the disposition of 

certain proceedings. Markiwicz and Hebert believed that the response to their public records 

request was inadequate and that Miami University was required to provide them with complete 

copies of the public records requested, redacted only with respect to the “name, social security 

number, or student I.D. number of any accused or convicted party.” Since the university also 

deleted other information from the requested records, Markiewicz and Hebert filed an original 

mandamus action against respondents, Miami University and specific university officials, 

seeking full disclosure of the UDB records requested. 

Issue: Whether relators were entitled to the requested records pertaining to Miami 

University Disciplinary Board proceedings for the years 1993-1996. 

Holding(s): (1) Records sought by editors were not “education records” as defined by 

FERPA, for purposes of establishing an exception to disclosure under Ohio Public Records Act, 

and (2) records at issue were subject to disclosure under Public Records Act, and university was 

required to disclose general location of incident giving rise to disciplinary proceeding, the age 

and sex of student, nature of the offense, and type of disciplinary penalty imposed. 

Reasoning: The Ohio Public Records Act is intended to be liberally construed “to ensure 

that governmental records be open and made available to the public subject to only a few very 

limited and narrow exceptions.” State ex rel. Williams v. Cleveland (1992). Respondents argue 

that the records sought are exempted from release under FERPA. FERPA was passed to provide 

access to educational records to students and parents while preventing educational institutions 

from carelessly releasing such information to the public (see Bauer v. Kincaid, 1991). Relators 

argue that FERPA is not an exception to Ohio’s Public Records Act because the requested 
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records are not education records. Therefore, the records sought are subject to release. FERPA 

defines “education records” as those records that “contain information directly related to a 

student” and that are “maintained by an educational agency or institution.” Section 1232g(4)(A). 

In Red & Black Publishing Co. v. Bd. of Regents of Univ. of Georgia (1993), the Georgia 

Supreme Court was faced with the similar issue of whether FERPA restricts a public records 

request. In that case, the student newspaper at the University of Georgia sought access to records 

relating to the Organization Court of the Student Judiciary. The court initially questioned 

whether FERPA applies, since it does not actually prohibit the disclosure of records, but simply 

penalizes those educational institutions that engage in a policy or practice of disclosing such 

records by withdrawing that institution’s federal funding. The court then held that FERPA does 

not prohibit the disclosure of such records. The court reasoned that the records sought, which 

involved infractions allegedly committed by fraternities, were not education records, since they 

did not relate to student academic performance, financial aid, or scholastic probation. In reliance 

upon this case, relators contend that respondents are likewise required to release the UDB 

records in their entirety because the records sought here do no involve academic performance, 

financial aid, or scholastic probation. Inherent in the Ohio Public Records Act is the fundamental 

policy of promoting open government, not restricting it. Thus, the exceptions to disclosure are 

strictly construed against the custodian of public records in order to promote this public policy. 

Any doubt of whether to disclose public records is to be resolved in favor of providing access to 

such records. At Miami University, the UDB adjudicates cases involving infractions of student 

rules and regulations, such as underage drinking, but may also hear criminal matters, including 

physical and sexual assault offenses, which may or may not be turned over to the local law 

enforcement agencies. Thus, UDB proceedings are nonacademic in nature. The UDB records, 
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therefore, do not contain educationally related information, such as grades or other academic 

data, and are unrelated to academic performance, financial aid, or scholastic performance. 

Consequently, adopting the reasoning of the Red & Black decision, university disciplinary 

records are not “education records” as defined in FERPA. Unfortunately, at present, crimes and 

other student misconduct are escalating at campuses across the nation. For potential students, and 

their parents, it is imperative that they are made aware of all campus crime statistics and other 

types of student misconduct in order to make an intelligent decision of which university to 

attend. Likewise, for students already enrolled in a university, their safety is of utmost 

importance. Without full public access to disciplinary proceeding records, that safety may be 

compromised. Since the release of the requested UDB records is not exempt from disclosure 

under the Ohio Public Records Act, respondents are required to comply with relators’ public 

records request. Miami University may delete from the UDB records the student’s name, social 

security number, and the student identification number. The exact date and time of the alleged 

incident may also be deleted, since this constitutes other information that may lead to the identity 

of the student. The university must disclose, however, the general location of the incident, the 

age and sex of the student (which does not identify the student), the nature of the offense, and the 

type of disciplinary penalty imposed.  

Disposition: Since university disciplinary records are not “education records” under 

FERPA, relators are entitled to these records under the Ohio Public Records Act subject to 

relators’ own request that personal information regarding the students be deleted. Accordingly, 

relators granted a writ of mandamus. 

Citation: Connoisseur Communication of Flint v. University of Michigan, 230 Mich. App. 

732, 584 N.W. 2d 647, 129 Ed. Law Rep. 792 (1998). 
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Key Facts: Plaintiff David Barber, a reporter and talk show host for a radio station, which 

is owned by plaintiff Connoisseur Communication of Flint, requested documents in the files of 

defendant University of Michigan pursuant to the Michigan Freedom of Information Act (FOIA). 

Specifically, Barber requested all writings pertaining “to the possession and use by one Maurice 

Taylor, a student athlete and scholarship varsity basketball player at the said university, of a 

1996 Ford Explorer Limited automobile recently involved in a roll over accident . . .” Although 

defendant had in its files a Student-Athlete Automobile Information Sheet (information sheet) 

completed by Taylor, which included information concerning the vehicle in question, defendant 

refused to disclose the information sheet to Barber, citing two exemptions from disclosure under 

the FOIA. Plaintiffs subsequently filed a complaint alleging that defendant’s failure to provide 

the information sheet violated the FOIA. Defendant moved for summary disposition pursuant to 

FOIA, asserting that the information sheet was exempt from disclosure under the FOIA. The trial 

court agreed and granted the defendant’s motion, finding that, as a matter of law, the information 

sheet was exempt from disclosure under the FOIA because it falls within the definition of 

“education records” for purposes of FERPA. 

Issue: Plaintiffs contend that the trial court erred in finding the information sheet exempt 

from disclosure under the FOIA and in granting summary disposition to defendant. 

Holding: The court held that exception to FOIA, when disclosure would put educational 

institution out of compliance with FERPA, precluded release of information in student-athlete’s 

file regarding automobile he was driving when involved in accident. 

Reasoning: A policy of full disclosure underlies the FOIA. All public records are subject 

to full disclosure under the FOIA unless the material is specifically exempted. Because the FOIA 

is intended primarily as a full-disclosure statute, the exemptions are to be narrowly construed. 
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When a public body refuses to disclose a requested document under the FOIA, the public body 

bears the burden of proving that the refusal was justified. Plaintiffs argued that the information 

sheet contains “directory-type” information, which is not subject to the FERPA prohibition on 

disclosure. Furthermore, plaintiffs contended that release of the information would not be an 

invasion of privacy because the information in question made its way into the “public domain” 

through other channels and so is no longer private. Finally, plaintiffs argued, FERPA allows for 

the release of educational records when those records are furnished in compliance with a judicial 

order. Plaintiffs’ arguments are unavailing in light of the clear and unambiguous provisions of 

Michigan law exempting from disclosure under the FOIA any information, that, if released 

would put a public body out of compliance with FERPA. For purposes of FERPA, education 

records are defined as the records, files, documents, and other materials that contain information 

directly related to a student and are maintained by an educational agency or institution or by a 

person acting for such agency or institution. 20 U.S.C. §1232g(a)(4)(A). Pursuant to FERPA, the 

information sheet is an education record. As defendant notes, the information sheet completed by 

Taylor is directly related to a university student and is maintained by the university in its files. 

Further, no one contends that Taylor provided written consent for the release of the requested 

records. Additionally, the directory information exception, 20 U.S.C. §1232g(a)(5)(A), does not 

apply because it is clear that the information sought by plaintiffs does not fit within the definition 

of directory information. Further, there is no exception under the FOIA allowing for disclosure 

of documents falling within the purview of FERPA when such disclosure would not constitute an 

invasion of privacy. Finally, the provision within FERPA allowing for disclosure of education 

records pursuant to a judicial order is not applicable under the circumstances presented in this 

case. 20 U.S.C. §1232g(b)(2)(B). 
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Disposition: The trial court properly granted summary disposition as a matter of law. 

Citation: Culbert v. City of New York, 254 A.D. 2d 385, 679 N.Y.S. 2d 148, 130 Ed. Law 

Rep. 239 (1998). 

Key Facts: Parents of victim allegedly sexually assaulted by another student in school 

restroom brought action against school district. The Supreme Court, Queens County denied 

parents’ motion to compel disclosure by school of certain requested items of information, and 

parents appealed. 

Issue(s): (1) The plaintiffs demanded “the name and address of each person claimed to be 

a witness to any occurrence alleged in the complaint.” (2) The plaintiffs demanded any statement 

take from the student plaintiff himself. (3) The plaintiffs demanded “any written report of the 

events leading to plaintiff’s injury prepared in the regular course of business. (4) Plaintiffs 

demanded “copies of all records and/or reports of any prior incidents” in the 1-year period prior 

to the incident in question. (5) Plaintiffs demanded the school records of another named student. 

The overarching issue was whether this material was barred by FERPA. 

Holding(s): (1) Information sought by parents did not fall within purview of FERPA. (2) 

Parents were entitled to disclosure of names and addresses of witnesses to assault, statements 

taken from victim by school officials, written report of assault prepared by school officials in 

regular course of business, and records or reports of any incidents of violent behavior occurring 

at school in year prior to assault. (3) Parents were not entitled to disclosure of school records of 

victim’s fellow student. 

Reasoning: The material demanded in the plaintiffs’ notice for discovery and inspection 

do not fall within the definition of “education records” contained in FERPA. “Education records” 

are defined in 20 U.S.C. §1232g as “information directly related to a student” maintained by the 
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educational institution or its agent. 20 U.S.C. §1232g(a)(4)(A)(i); 34 C.F.R. §99.3. FERPA was 

intended to protect records relating to an individual student’s performance (see Red & Black 

Publ. Co. Inc. v. Bd. of Regents, 1993; Bauer v. Kincaid, 1991), without a demonstrated need for 

disclosure (see Rios v. Read, 1977). It does not apply to records compiled to “maintain the 

physical security and safety of the agency or institution” (34 C.F.R. §99.8 [a][1][ii]; 34 C.F.R. 

§99.3). A party is generally entitle to disclosure of the named and addresses of witnesses and to 

his or her own statements. Reports of prior incidents involving violent behavior may be material 

and necessary to determine whether school officials had actual or constructive notice of similar 

conduct, which could constitute a basis for imposing liability.  

Disposition: Denial of disclosure based upon FERPA provision was improper. The 

Supreme Court should have directed disclosure of all material related to request of names and 

witnesses and to his or her own statements. Defendants directed to disclose any written reports of 

the incident in question prepared by the defendants in the regular course of business. Reports of 

prior incidents involving violent behavior are to be examined by the Supreme Court in camera 

and the confidential matter redacted prior to disclosure. Nowhere in the plaintiffs’ motion papers 

have they explained why disclosure of the school records of the student plaintiff’s fellow student 

is material and necessary to their litigation. Accordingly, disclosure of the material was properly 

denied. 

Citation: DTH Pub. Corp. v. University of North Carolina at Chapel Hill, 128 N.C. App. 

534, 496 S.E. 2d 8, 123 Ed. Law Rep. 1301 (1998). 

Key Facts: On or about Feb. 13, 1996, approximately 1500 copies of the Carolina 

Review, a university student magazine, were removed from the racks used for distribution of the 

magazine. On April 16, 1996, the Undergraduate Court commenced disciplinary proceedings 
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against two students regarding this incident. The editor of The Daily Tar Heel, a daily newspaper 

which serves the university community, attempted to attend the Undergraduate Court 

proceedings but was informed that these hearings were required to be closed. On April 17, 1996, 

DTH Publishing Corporation (DTH), d/b/a The Daily Tar Heel, obtained an ex parte temporary 

restraining order in Orange County Superior Court, and a hearing was set to determine whether 

the restraining order should remain in effect. Following the April 18, 1996, hearing the court 

refused to continue the temporary restraining order. On April 18, 1996, DTH filed action seeking 

injunctive relief and alleging, inter alia, that: (1) defendants violated N.C. Gen. Stat. §143 – 

318.9 (the Open Meetings Law) by refusing to permit public access to Undergraduate Court 

proceedings; (2) recordings of the Undergraduate Court proceedings were public records under 

N.C. Gen. Stat. §132-1 (Public Records Law) and must be available for public inspection and 

copying; (3) defendants violated Article I, §18 of the North Carolina Constitution (open courts 

provision) by closing the Undergraduate Court proceedings to the public; and (4) the university’s 

refusal to permit plaintiff access to the Undergraduate Court proceedings violated the First 

Amendment of the United States Constitution. Defendants admitted they had denied plaintiff 

access to the Undergraduate Court proceedings but denied that plaintiff was entitled to the relief 

sought. The matter was heard without a jury upon stipulated facts at the Orange County Superior 

Court. The trial court entered judgment in which it adopted the stipulated facts and denied 

plaintiff the relief sought, ruling that: (1) the Undergraduate Court is a public body subject to the 

Open Meetings Law; (2) the Undergraduate Court has the right under N.C. Gen. Stat. §143-

318.11(a)(1) and FERPA to conduct hearings in closed session; (3) plaintiff has no right to 

inspect or copy recordings of closed sessions of the Undergraduate Court; (4) the Undergraduate 
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Court is not a court subject to the open courts provision of the state constitution; and (5) plaintiff 

is not entitled to relief under the First Amendment. 

Issue(s): The overarching issue is whether the university may hold student disciplinary 

proceedings in closed session. Both defendants and plaintiff appealed the Superior Court ruling. 

Issues: (1) Defendants argued that the trial court erred by ruling that the Undergraduate Court is 

a “public body” subject to the Open Meetings Law, (2) Plaintiff argued that the trial court erred 

by ruling that the Undergraduate Court, as a public body, was authorized pursuant to N.C. Gen. 

Stat. §143-318.11(a)(1) and FERPA to close its proceedings, (3) Plaintiffs contended that the 

recordings of the Undergraduate Court proceeding must be made available under the Public 

Records Law, (4) Plaintiff contended that North Carolina state constitution open courts provision 

requires that Undergraduate Court proceedings be open to the public, and (5) Plaintiff contended 

that the closure of the Undergraduate Court proceedings violated the First Amendment of the 

United States Constitution. 

Holding(s): (1) Court disagreed with the defendants’ argument. (2) The trial court 

correctly ruled that the Undergraduate Court was entitled to hold a closed session to prevent 

disclosure of education records protected by FERPA. (3) Court held that the recordings of the 

closed session may be withheld from public inspection pursuant to N.C.G.S. §143-318.10(e). (4) 

The Undergraduate Court is not a “court” under the open courts provision. (5) Closure of the 

Undergraduate Court proceedings does not violate the First Amendment. With regard to the 

overarching issue, the university may hold student disciplinary proceedings in closed session. 

Reasoning: Only the reasoning regarding the FERPA-related issues are discussed here. 

FERPA withholds federal funds from any educational agency or institution which has a policy or 

practice of releasing educational records, or personally identifiable information contained in 
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educational records, to anyone other than certain enumerated persons and entities without the 

consent of the student’s parents or the student, if the student is 18 years or older, or is attending a 

postsecondary educational institution. The court further reasoned that although FERPA does not 

require the university to do anything, but instead operates by withholding funds, FERPA does 

make student education records “privileged or confidential” for N.C.G.S. §143-318.11(a)(1) 

purposes (see Student Bar Association v. Byrd, 1977). Based on its review of FERPA legislative 

history, a federal district court (Smith v. Duquesne University, 1985) has observed, “FERPA was 

adopted to address systematic . . . violations of students’ privacy and confidentiality rights 

through unauthorized releases of sensitive educational records” (see also Bauer v. Kincaid, 

1991). FERPA does not specifically employ the terms “privileged” and “confidential” but it 

clearly expresses the federal policy that student education records should not be widely 

disseminated to the public and, except in certain enumerated circumstances, should not be 

released without proper consent. The court rejected the plaintiff’s argument that the United 

States Supreme Court’s recent denial of certiorari in an Ohio Supreme Court case (The Miami 

Student v. Miami University, 1997) should influence the opinion rendered in this case. The court 

stated that a review of numerous United States Supreme Court opinions shows that a denial of 

writ of certiorari is subject to the Court’s judicial discretion and does “not establish the law of 

the case.” The court further reasoned that the facts of this case were distinguishable from the 

Ohio case. In Evans v. Ohio State University (1996), the Ohio Supreme Court held that records 

of student disciplinary proceedings with the names of the students deleted were not protected by 

FERPA. The school was required to reveal only “the general location of the incident, the age and 

sex of the student . . . the nature of the offense, and the type of disciplinary penalty imposed. In 

The Miami Student v. Miami University, 1997), the Ohio Supreme Court also permitted Miami 
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University to omit the “exact date and time of the alleged incident . . . since this constitutes other 

information that may lead to the identity of the student. While the Ohio Supreme Court ordered 

the release of essentially statistical information regarding disciplinary proceedings, it did so only 

to the extent that it did not risk jeopardizing the privacy of an individual student by requiring the 

disclosure of the results from one specific disciplinary hearing. The court reasoned not to follow 

the Ohio Supreme Court’s opinion in this case as it is undisputed that the identity of the student 

would not be protected if the meeting was open. Also, FERPA defines “education records” as 

“those records, files, documents, and other materials which contain information directly related 

to a student; and are maintained by an educational agency or institution or by a person acting for 

such agency or institution. FERPA also lists certain materials which are not considered 

“education records.” There is no express exception for information divulged in student 

disciplinary proceedings. The court further reasoned that in this case, the parties’ stipulations 

show that “it is impossible to hold a student disciplinary hearing without divulging student 

records as defined under FERPA or personally identifiable information contained therein.” Other 

stipulations also show that records so divulged contain information directly related to students 

and are maintained by the university or by persons acting for the university. Given the breadth of 

FERPA’s definition of “education records” and based on the stipulated facts, the student records 

at issue in this appeal are protected as “education records” under FERPA and are “privileged or 

confidential pursuant to the law . . . of the United States” under N.C.G.S. §143-318.11(a)(1). The 

court reasoned that since it was held that the closed session of the Undergraduate Court was 

authorized under N.C.G.S. §143-318.11, the recordings of the closed session may be withheld 

from public inspection. 

Disposition: The court affirmed the judgment of the trial court. 
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Citation: Kirwan v. The Diamondback, 721 A.2d 196, 131 Ed. Law Rep. 451 (1998). 

Key Facts: In February 1996 the University of Maryland, College Park campus, notified 

the National Collegiate Athletic Association (NCAA) that a student-athlete accepted money from 

a former coach to pay the student-athlete’s parking tickets. The student-athlete was suspended 

for three games as a result. The Diamondback began investigating this incident and other alleged 

incidents involving the men’s basketball team. The investigation was in response to allegations 

that certain members of the men’s basketball team were parking illegally on campus, for 

example parking in handicapped spaces, and were receiving preferential treatment from the 

University with respect to the parking violation fines imposed. On several occasions, The 

Diamondback requested documents pursuant to the Maryland Public Information Act. The 

documents requested were: (1) copies of all correspondence between the University and the 

NCAA involving the student-athlete who was suspended and any other related correspondence 

during February 1996; (2) records relating to campus parking violations committed by other 

members of the men’s basketball team; and (3) records relating to parking violations committed 

by Gary Williams, who was the head coach of the men’s basketball team. The University denied 

the requests on the ground that the Maryland Public Information Act did not authorize disclosure 

of the documents. The University claimed that records of any parking tickets received by Coach 

Williams were personnel records and therefore non-disclosable under the Maryland statute and 

also that the records of parking tickets are financial records and thus exempt from disclosure. In 

addition, the University asserted that the documents relating to the student-athletes were 

educational records and the FERPA prohibited disclosure. The trial court granted the plaintiff’s 

request for the documents but denied the request for attorney fees. The University appealed to 



 

314 

the Court of Special Appeals, and The Diamondback filed a cross-appeal. Before the Court of 

Special Appeals, the Court of Appeals of Maryland issued a writ of certiorari.  

Issue(s): (1) Whether or not the Maryland Public Information Act authorized the non-

disclosure of requested information. (2) Whether or not FERPA prohibited the disclosure of 

requested information. (3) Whether or not the trial judge erred in refusing to award attorney fees 

to The Diamondback.  

Holding(s): (1) Records of coach’s parking tickets were not “personnel records” exempt 

from disclosure under Maryland Public Information Act. (2) Records of parking tickets were not 

“financial information” protected by the Maryland Public Information Act. (3) University could 

not withhold requested records under the Maryland Public Information Act on basis the 

disclosure would be against public interest. (4) Records sought were not “education records” 

protected under FERPA. (5) Denial of attorney fees was not an abuse of discretion.  

Reasoning: FERPA-related issue primarily discussed here. The University’s principal 

argument is that FERPA precludes disclosure of the requested records that involve the student-

athletes, and, accordingly, the Maryland Public Information Act exempts them from disclosure. 

Section 10-615 of the Maryland statute provides: “A custodian shall deny inspection of a public 

record or any part of a public record of: (1) by law, the public record is privileged or 

confidential; or (2) the inspection would be contrary to: (i) a State statute; (ii) a federal statute or 

a regulation that is issued under the statute and has the force of law; (iii) the rules adopted by the 

Court of Appeals; or (iv) an order of a court of record.” FERPA states that federal funds will be 

withheld from any university that has a “policy or practice of permitting the release of education 

records.” The Act defines education records as “those records . . . which (i) contain information 

directly related to a student; and (ii) are maintained by an educational agency or institution or by 
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a person acting for such agency or institution” 20 U.S.C. §1232g(4)(A). In applying the statute’s 

somewhat broad definition of education records, it is important to keep in mind what Congress 

intended to accomplish. The provision is part of an amendment which was sponsored by Senator 

Buckley, and is often called the “Buckley Amendment.” The sponsor’s explanation of the 

provision discloses a intent to ensure that students and their parents had access to education 

records, as well as a intent to stop the widespread dissemination of education records to others. 

120 Cong. Rec. 39862 (1974) (see also Zaal v. State, 1992) where the Court discussed in detail 

the purpose and scope of the Buckley Amendment. Congress was concerned about students 

being required to participate in medical research and experimental educational programs without 

parental notification or permission. 120 Cong. Rec. 13951 (1974). It wanted to “take the lid off 

secrecy in our schools.” 120 Cong. Rec. 13952 (1974). At the same time, Congress was greatly 

concerned with the systematic violation of students’ privacy. 120 Cong. Rec. 13951 (1974); Zaal 

v. State (the statute “‘was adopted to address systematic, not individual, violations of students’ 

privacy and confidentiality rights through unauthorized releases of sensitive educational 

records,’” quoting Smith v. Duquesne (1985). Specifically mentioned by the sponsor of the 

legislation was the access that the FBI, CIA, juvenile courts, health department officials, and 

local police departments had to education records. Furthermore, Congress found that much of 

this student information was disseminated to other governmental agencies. The types of 

information or education records that were mentioned on the floor of Congress include student 

IQ scores, medical records, grades, anecdotal comments about students by teachers, personality 

rating profiles, reports on interviews with parents, psychological reports, reports on teacher-pupil 

or counselor-pupil contacts and government-financed classroom questionnaires or personal life, 

attitudes toward home, family and friends (see Cong. Rec. at 13951-13954, 14584-14585). The 
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legislative history of FERPA indicates that the statute was not intended to preclude the release of 

any record simply because the record contained the name of a student. The federal statute was 

obviously intended to keep private those aspects of a student’s educational life that relate to 

academic matters or status as a student. Nevertheless, in addition to protecting the privacy of 

students, Congress intended to prevent educational institutions from operating in secrecy. 

Prohibiting disclosure of any documents containing a student’s name would allow universities to 

operate in secret, which would be contrary to one of the policies behind FERPA. Universities 

could refuse to release information about criminal activity on campus if students were involved, 

claiming that this information constituted education records, thus keeping very important 

information from other students, their parents, public officials, and the public. Several court have 

take the position that records similar to those involved here are not education records within the 

meaning of FERPA. Thus, in Red & Black Pub. v. Board of Regents (1993), a student newspaper 

of the University of Georgia sought access to records of the University’s “student Organization 

Court.” The student court was empowered to impose sanctions upon students, sororities and 

fraternities for “damage to property, disorderly conduct, alcohol and drug misuse, unauthorized 

entry, gambling and hazing.” The specific records sought by the newspaper concerned hazing 

charges against fraternities. The Supreme Court of Georgia held that the records sought were not 

education records under FERPA. The Supreme Court of Ohio’s decision in The Miami Student v. 

Miami University (1997), involved a student newspaper’s request for records of the “University 

Disciplinary Board,” which dealt with infractions by students of such things as “underage 

drinking” and “criminal . . . physical and sexual assault offenses, which may or may not be 

turned over to local law enforcement agencies.” The Court held that such records “are not 

‘education records’ as defined by FERPA” because the disciplinary board proceedings “are non-
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academic in nature” and “do no contain educationally related information, such as grades or 

other academic data, and are unrelated to academic performance, financial aid, or scholastic 

performance.” The United States District Court for the Western District of Missouri, in Bauer v. 

Kincaid (1991), held that campus criminal investigation and incident reports maintained by the 

university’s “Safety and Security Department,” and sought by a university newspaper, were not 

“education records” within the meaning of FERPA. In the present case, both the University and 

the United States as amicus curiae rely on Belanger v. Nashua, New Hampshire, School District 

(1994). That case involved the request of records by a parent of a 16-year-old educationally 

disabled student. The defendant local public school district had obtained a juvenile court order 

placing the student in a residential education facility in another state. The student’s parent, 

believing that the educational placement was inappropriate, sought from the school district, and 

from a member of the team of officials that had evaluated the student’s educational plan and 

educational placement, records relating to the court order and the placement in the school in 

another state. The parent claimed, inter alia, that the records were “education records” within the 

meaning of FERPA, and that the federal statute gave a parent access to such records. In agreeing 

that the records were education records, the Belanger court pointed out that the defendants relied 

on Bauer v. Kincaid. Instead of disagreeing with Bauer, however, the court in Belanger 

distinguished it, stating that the records involved in Bauer “were not the ‘type of information 

created in the natural course of an individual’s status as a student,’” and were of a type excluded 

from the federal statute. The court in Belanger concluded that the records sought by the parent 

“have a direct bearing on” the student’s “educational plan.” The records involved in the Belanger 

case were clearly education records, directly concerned with which school and education plan 

would be best for the student. The records involved in the case at bar, however, are much more 



 

318 

similar to those involved in the other cases discussed. In light of the above-cited cases 

interpreting the federal statute, and the legislative history of the statute, “education records” 

within the meaning of FERPA do not include records of parking tickets or correspondence 

between the NCAA and the University regarding a student-athlete accepting a loan to pay 

parking tickets. The Diamondback alternatively argues that if the records relating to student-

athletes’ parking tickets were deemed to be education records within the meaning of FERPA 

they would fall within an exception in the federal statute for law enforcement records. The 

exception for education records which are also law enforcement records, contained in 20 U.S.C. 

§1232g(a)(4)(B)(ii), however, is somewhat narrow (see Student Press Law Center v. Alexander, 

1991). There is no need in the present case to express any view as to the scope of the law 

enforcement records exception because of the decision that the records sought in the case at bar 

do not constitute education records within the meaning of the federal statute. Another argument 

made by The Diamondback is that FERPA does not directly prohibit the disclosure of protected 

education records, that the only enforcement mechanism under the Act is the withholding of 

funds from institutions having “a policy or practice of permitting the release of education 

records,” 20 U.S.C. §1232g(b)(1), and that, consequently, the education records protected by the 

federal statute do not meet a requirement for non-disclosure contained in the Maryland Public 

Information Act. The Diamondback  contends that disclosure of an education record would not 

be contrary to FERPA because the federal enactment does not directly prohibit the disclosure of 

such records. Again, in light of the holding that the records are not education records within the 

meaning of the federal statute, there is no need to reach the issue. In its cross-appeal, The 

Diamondback contends that the trial judge erred in not awarding counsel fees to The 

Diamondback. The plain language of the Maryland Public Information Act makes clear a 
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condition for an award of counsel fees is that the complainant substantially prevails. In the 

present case, not only did The Diamondback “substantially prevail” but the student newspaper 

completely prevailed with respect to the records which it sought. Thus, the only issue is whether 

the trial court abused its discretion in declining to award counsel fees. The Court of Special 

Appeals in Kline v. Fuller (1985), after reviewing legislative history under the federal Freedom 

of Information Act and case-law elsewhere under similar statutory provisions, listed three 

important considerations in determining whether counsel fees should be awarded, although the 

court made it clear that the list was not intended to be exhaustive. The Court of Special Appeals 

thus stated: “These considerations, which are not intended to be exhaustive, include: (1) the 

benefit to the public, if any, derived from the suit; (2) the nature of the complainant’s interest in 

the released information; and (3) whether the agency’s withholding of the information had a 

reasonable basis in law.” There is public benefit resulting from The Diamondback’s legal action, 

particularly in view of the purposes and policies of the Maryland Public Information Act. 

Moreover, The Diamondback, as a campus newspaper, obviously had an interest in the released 

information. On the other hand, the University’s withholding of the information was not entirely 

unjustified. The definition of the term “education records” in FERPA is broad and, literally, 

could be construed to encompass the records here involved. There have been no prior reported 

Maryland cases dealing with the particular issues here. Moreover, there is not very much case-

law elsewhere concerning the meaning of “education records” in the federal statute and the issue 

of public access to records of the type here involved. Furthermore, the federal agency which 

administers the federal statute supported the University as to some of the records involved. 

Under these circumstances, the University’s position was not wholly unwarranted. Therefore, the 

trial court did not abuse its discretion in declining to award counsel fees.  
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Disposition: Judgment Affirmed; appellants to pay costs. 

Citation: Poway Unified School Dist. v. Superior Court (Copley Press), 62 Cal. App. 4th 

1496, 73 Cal. Rptr. 2d 777, 125 Ed. Law Rep. 165 (1998). 

Key Facts: As part of a hazing incident at a high school in the Poway Unified School 

District (“District’), three 16-year-old sophomores brutally sodomized a 15-year-old freshman 

student with a broomstick. After the perpetrators pleaded guilty, they were sentenced in juvenile 

court. In proceedings attended by the media, the victim’s identity was disclosed. The media 

provided wide coverage of the sentencing court’s comments excoriating the District for 

tolerating a climate of abusive initiation practices. In addition, the parents of the perpetrators 

agreed to the public release of confidential juvenile court records and files concerning prior 

hazing incidents to publicize the history of hazing at the high school. However, in accordance 

with its own policy, the Union-Tribune, a San Diego newspaper, did not publicize the name of 

the victim of the perpetrators. One of the perpetrators then submitted a Claims Act claim against 

the District. The claim apparently included a description of prurient details about the attack. 

There were also claims submitted by other students, based on different hazing incidents at the 

same high school. The victim did not submit a formal Claims Act claim to the District. However, 

the victim’s attorney sent a letter urging settlement of the victim’s potential claim, and raising 

the issue of confidentiality. The victim and the District settled, in part to protect the privacy of 

the victim, and the Superior Court ordered the settlement sealed. Nonetheless, the victim’s 

attorney and the District participated in a press conference to announce the fact of settlement. 

Meanwhile, the Union-Tribune sought access “to any and all claims filed with the District . . .” 

under the Public Records Act. However, the District refused to provide unresolved claims, citing 

the “open claims” exemption to the Public Records Act and its own concern about protecting the 
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privacy of the minor victim of the assault. The Copley Press Inc. (“Copley”), publisher of the 

Union-Tribune, thereupon filed a petition for writ of mandate in the trial court, contending these 

reasons for nondisclosure did not apply. The trial court granted the writ; ordered the District to 

produce records with names, addresses and telephone numbers of the minors redacted; and 

denied the request for stay. The District produced redacted records in compliance with the order. 

The District filed petition asking for published guidance concerning its duties on an issue likely 

to recur. The County of San Diego expressed its particular interest in clarification of the issue 

under FERPA. 

Issue(s): Whether a claim form submitted by a minor to a public school district under the 

California Tort Claims Act is protected against disclosure under (1) certain exemptions in the 

Public Records Act or (2) FERPA. 

Holding(s): Claim forms filed to initiate suit against public entity pursuant to state Tort 

Claims Act do not come within exemption from public disclosure under state Public Records Act 

for documents “pertaining to . . . claims” against public entity. (2) Disclosure of form violated no 

privacy interest cognizable under state constitution. (3) Form was not “educational record” or 

“pupil record” within purview of state and federal statutory exemptions from disclosure. 

Reasoning: Only FERPA-related issue discussed here. The apparent purpose of FERPA is 

to ensure access to educational records for students and parents and to protect the privacy of such 

records from the public at large (Bauer v. Kincaid, 1991). FERPA conditions federal educational 

funding on maintaining the privacy of “education records other than directory information . . .” 

20 U.S.C. §1232g(b)(2). Education records consist of “those records, files, documents, and other 

materials which (i) contain information directly related to a student; and (ii) are maintained by an 

educational agency or institution or by a person acting for such agency or institution.” 20 U.S.C. 
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§1232g(a)(4)(A). Section 49060 of the California Education Code was enacted to ensure receipt 

of federal funding by manifesting compliance with FERPA. To the end, its provisions expressly 

prevail over the Public Records Act, as pertains to pupil records. Like FERPA, Education Code 

section 49061 broadly defines pupil records and prohibits release of any “pupil record” except as 

specified. Under these provisions, if the Claims Act claims are “pupil records,” the Union-

Tribune would have access to them only with written parental consent or under judicial order. It 

defies logic and common sense to suggest that a Claims Act claim, even if presented on behalf of 

a student, is an “educational record” or “pupil record” within the purview of the exemptions. The 

release of such a claim implicates neither FERPA nor its California counterpart. 

Disposition: The District’s petition to vacate the trial court’s order granting the petition 

for writ of mandate is denied. Copley is awarded attorney fees and costs. 

Citation: Achman v. Chisago Lakes Independent School Dist. No. 2144, 45 F.Supp.2d 

664, 135 Ed. Law Rep. 143 (1999). 

Key Facts: Achman was a junior at Chisago Lakes High School, a unit of Chisago Lakes 

Independent School District No. 2144 (the “District”). During the 1994-1995 school year, 

Achman engaged in numerous incidents of misconduct. These incidents typically involved the 

use of inappropriate sexual language, gestures and related conduct. At times, Achman’s conduct 

included threats of violence directed at students and District staff. Defendant Karen Watters was 

the in-school suspension (“ISS”) teacher and supervised Achman often after he was sent to ISS 

following misconduct. Watter’s 14-year-old daughter, J. W., was also a student in the District. 

On January 4, 1995, Achman stated, in front of staff and other students, that he was “going to 

fuck Mrs. Watters and her daughter.” After Achman made these worrisome statements, Watters 

avoided contact with him. When Achman was sent to ISS, Watters made efforts to have someone 
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else supervise ISS. On April 13, 1995, Achman had sexual contact with J. W. at the home of 

Watters’s brother. Achman ultimately admitted that he had sex with J. W., that he knew she was 

fourteen, and that J. W. had told him “no” several times, both while he was removing her clothes 

and during intercourse. He was later adjudicated delinquent on one count of third degree criminal 

sexual conduct. Defendant Andrea Coffey was an assistant principal at the high school. After 

another incident involving Achman making sexually inappropriate comments regarding another 

female student, Coffey suspended Achman for 10 days. The suspension was to be out-of-school, 

defendants contended, because Watters was not comfortable supervising Achman in the ISS 

room. Coffey asked Achman’s special education case manager to provide for homebound 

services for Achman during the suspension period. At the same time that the sheriffs were 

conducting their investigation into the sexual assault, Coffey was planning for the scheduled 

suspension meeting with Achman and his parents. In addition to herself, Coffey decided that 

Achman’s special education case manager, the school psychologist, an additional special 

education representative, and Watters should attend the meeting. Coffey contended that she 

included Watters in the meeting to explain why ISS was not an option for Achman, due to his 

prior comments about her and J.W. Although Achman was at school the day of the suspension 

meeting, his parents did not want him to attend. While certain facts about what transpired at the 

meeting are disputed, all parties agreed that the meeting was acrimonious from the start. The 

meeting ended abruptly with the parents walking out of the meeting. Coffey claimed that she had 

prepared a written suspension notice before the meeting but she did not have an opportunity to 

give it to the Achmans before they walked out; instead, she mailed the notice to the Achman 

home. Although Achman was technically suspended, he nevertheless began receiving 

homebound educational services immediately after the meeting. Following the suspension term, 
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he could have returned to the school, but his parents instead agreed to keep him on homebound 

education for the remainder of the 1994-1995 school year. The following school year, Achman 

enrolled in a different school district and graduated on time from that district. Achman brought 

action against the Chisago Lakes School District and specific employees, alleging violation of 

federal and state rights. Defendants moved for summary judgment. 

Issue(s): (1) Plaintiff alleged violation of Minnesota’s Data Practice Act. Specifically, 

plaintiff alleged that Defendants Coffey and the District unlawfully disseminated data contained 

in his student records to persons who did not reasonably require access. (2) Plaintiff alleged that 

Defendants violated his “student rights” by failing to follow the procedures for suspension 

required by Minnesota’s Pupil Fair Dismissal Act (“PFDA”). (3) Plaintiff alleged that 

Defendants violated the Chisago Lakes High School student manual. He claimed that the student 

manual was a contractual agreement that provided him with certain enforceable rights, and that 

Defendants deprived him of those rights. (4) Plaintiff alleged a violation of the federal civil 

rights statute (42. U.S.C. §1983). He contended that all Defendants, acting under color of law, 

violated his right to procedural due process guaranteed by the Fourteenth Amendment, by 

“expelling” him with “no notice or opportunity to be heard.” Additionally, Plaintiff argued that 

all Defendants except Watters violated certain of his rights under FERPA. 

Holding(s): (1) Principal did not violate Minnesota Data Practice Act (MCDA) by 

disclosing information in student’s files to employee responsible for in-school suspension. (2) 

Student failed to make damage showing necessary for MCDA liability. (3) There was no private 

right of action for violation of Minnesota Pupil Fair Dismissal Act (PFDA). (4) Student manual 

did not provide basis for suit. (5) Student count not maintain §1983 action based upon denial of 

his procedural due process rights, arising from his exclusion from meeting between principal and 
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parents which resulted in suspension decision. (6) Student failed to make showing of prejudice 

necessary to sustain due process violation. (7) FERPA creates federal right enforceable through 

§1983 action to ensure school districts have a policy of not releasing educational records without 

parental consent. (8) Solitary instance of information disclosure allegedly violating FERPA was 

insufficient to support §1983 action in present case. 

Reasoning: Only FERPA-related issue discussed here. The FERPA statute was desgined 

to regulate the release of student records. It provides in relevant part: No funds shall be made 

available under any applicable program to any educational agency or institution which has a 

policy or practice of permitting the release of educational records (or personally identifiable 

information contained therein . . .). of students without the written consent of their parents to any 

individual, agency, or organization, other than to . . . other school officials, including teachers 

within the educational institution or local educational agency, who have been determined by such 

agency or institution to have legitimate educational interests, including the education interests of 

the child for whom consent would otherwise be required . . .20 U.S.C. §1232g(b)(1). FERPA 

authorizes the Secretary of Education to “take appropriate action to enforce” its provision, but 

the statute itself does not expressly authorize a private cause of action, nor does one arise “by 

inference.” Girardier v. Webster College (1977). If Achman had brought a private cause of 

action under FERPA, Girardier would end the Court’s inquiry. But instead, he has asserted the 

alleged FERPA violation as the basis for a claim under section 1983. He argues that Defendants, 

acting under color of law, “violated FERPA and the Plaintiff’s rights granted to him by FERPA 

by the disclosure of confidential information pertaining to the Plaintiff.” The Eight Circuit has 

not addressed whether a party may bring a section 1983 action premised upon an alleged FERPA 

violation. The Second Circuit has held that section 1983 does afford a remedy for a FERPA 
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violation. Fay v. South Colonie Cent. Sch. Dist. (1986) (“Congress did not create so 

comprehensive a system of enforcing the FERPA statute as to demonstrate an intention to 

preclude a remedy under section 1983.”). The Fifth Circuit has reached the same conclusion. 

Tarka v. Cunningham (1990) citing Tarka v. Franklin (1989). Neither Fay nor Tarka panels had 

the benefit of the Supreme Court’s recent guidance on the ability of a claimant to bring a section 

1983 claim premised on the violation of a federal statute. In Blessing v. Freestone (1997), the 

Court stated that a plaintiff seeking redress through section 1983 “must assert the violation of a 

federal right, not merely a violation of federal law.” To determine “whether a particular statutory 

provision gives rise to a federal right,” a court must examine three factors: First, Congress must 

have intended that the provision in question benefit the plaintiff. Second, the plaintiff must 

demonstrate that the right assertedly protected by the statute is not so “vague and amorphous” 

that its enforcement would strain judicial competence. Third, the statute must unambiguously 

impose a binding obligation on the States. In other words, the provision giving rise to the 

asserted right must be couched in mandatory rather than precatory terms (Blessing v. Firestone). 

Applying the three-factor test, the FERPA provision at issue here gives rise to a federal right. 

First, the statute is intended to benefit student and parent privacy interests, by ensuring that 

school districts have a policy or practice of not releasing educational records without parental 

consent (aee Bauer v. Kincaid, 1991) (reviewing legislative history and concluding that “FERPA 

seeks to deter schools from indiscriminately releasing student educational records”). Second, the 

right is not so “vague and amorphous” that the Court cannot enforce it: courts routinely are asked 

to review the policies and practices of government agencies to see if they pass statutory muster. 

Finally, the FERPA provision is not couched in precatory terms: if a state educational institution 

does not require parental consent before it releases records, “no funds shall be made available 
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under any applicable [federal educational] program.” Congress did not “specifically foreclose” a 

remedy under section 1983 premised on the FERPA statute at issue here. The statute does not 

expressly preclude a section 1983 claim. Moreover, the statute does not contain a comprehensive 

enforcement scheme such that individual enforcement under section 1983 would be inconsistent 

with that scheme. The Supreme Court has only twice held a statue’s remedial scheme to be 

sufficiently comprehensive to supplant section 1983. In both those instances, the statutes at issue 

contained elaborate enforcement provisions, providing for noncompliance orders, local 

administrative procedures, civil suits and criminal penalties. The enforcement mechanism for 

FERPA is far more limited: it simply states that the Secretary of Education “shall take 

appropriate actions to enforce this section and to deal with violations of this section . . .” 20 

U.S.C. §1232g(f). FERPA section 1232g(b)(1) creates a federal right that is enforceable through 

section 1983 actions. The right ensures that school districts have a policy or practice of not 

releasing educational records without parental consent--subject, of course, to the statute’s 

enumerated exceptions. However, Achman has failed to state a FERPA-based section 1983 claim 

that can withstand summary judgment. Achman does not allege that the District “has a policy or 

practice of permitting the release of educational records . . . of students without the written 

consent of their parents” (see 20 U.S.C. §1232g(b)(1)). Nor has he offered any evidence that 

such a policy or practice exists. Instead, he merely claims that, in this one instance, the District 

released educational records without his parents’ consent. Even assuming the District violated 

FERPA’s mandate in this case, a solitary violation is insufficient to support a finding that the 

District has violated FERPA as a matter of policy or practice (see Gundlach v. Reinstein, 1996) 

(denying leave to amend complaint in FERPA-based section 1983 action absent allegation that 

defendant had a policy or practice that violated FERPA, and noting that “FERPA was adopted to 
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address systematic, not individual, violations of students’ privacy and confidentiality rights”); 

Maynard v. Greater Hoyt Sch. Dist. (1995) (granting defendants’ summary judgment motion on 

FERPA-based section 1983 claim where alleged release was an “isolated incident, not a policy or 

practice,” and holding that “the release of personally identifiable information to third parties 

without . . . parents’ consent is . . . not actionable unless it was done under an official policy or 

custom of the defendant government body”). Accordingly, Defendants are entitled to summary 

judgment on the section 1983 claim to the extent it is premised upon alleged violation of 

Achman’s FERPA rights. 

Disposition: Defendants’ motion for summary judgment is granted. 

Citation: Harris v. Adler School of Professional Psychology, 309 Ill.App.3d 856, 723 

N.E.2d 717, 144 Ed. Law Rep. 373 (1999). 

Key Facts: Students, who were dismissed from the doctoral program of graduate school 

after failing their first-year qualifying examinations, brought action against school for breach of 

contract, breach of implied provision of good faith, racial discrimination, violation of FERPA, 

and breach of contractual duty to remediate. Counts V and X were for breach of contract based 

on the school’s catalog’s reference to FERPA. Plaintiffs alleged that, after failing the 

examinations, they requested that they be allowed to review their examination booklets and the 

graders’ comment sheets to check that the numerical grades were accurately computed and to 

determine how to improve their performance. Count X alleged that plaintiff also requested the 

typed answers. The Circuit Court granted school’s motion to dismiss, and students appealed. 

Issue(s): (1) Whether or not there was a cause of action for breach of an implied 

provision of good faith. (2) Whether or not there was a breach of contract due to racial 

discrimination. (3) Whether or not there was a breach of contract based on FERPA. 
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Holding(s): (1) Breach of contract claims required judicial determination whether 

qualifying examination examined students on appropriate subject matter and, thus, were not 

justifiable. (2) There was not a cause of action for breach of an implied provision of good faith. 

(3) Racial-discrimination provision in graduate school’s catalog did not create an independent 

contractual obligation. (4) School’s confidential records policy created no new contractual 

obligation to students. 

Reasoning: Only FERPA-related issues discussed here. Defendant allegedly arbitrarily 

and capriciously breached this provision by (a) refusing to allow students to review their answer 

booklets, the questions, and graders’ comments and refusing to allow plaintiffs to ascertain if 

scores on questions were added correctly for the April 1994, October 1994, and April 1995 

examinations; and (b) refusing to allow plaintiffs to review the questions, answers, and scores of 

the June 1995 and October 1995 examinations until after plaintiffs were dismissed from the 

school and then for only 15. The relief sought by plaintiffs was money damages. The plaintiffs 

have conceded that the federal act does not provide a private right of action. Tarka v. 

Cunningham (1990). The trial court did not err in dismissing counts V and X.  

Disposition: The judgment of the trial court is affirmed. 

Citation: Jensen v. Reeves, 45 F.Supp.2d 1265, 135 Ed. Law Rep. 447 (1999). 

Key Facts: This matter was brought before the court on defendants’ Motion to Dismiss 

for failure to state a claim. Plaintiffs Carl and Judy Jensen, for themselves and their children C.J., 

A.M.J., and A.B.J., sued defendants Reeves (the principal of C.J.’s and A.M.J.’s elementary 

school), the Alpine School District, and certain school officials. Generally, plaintiffs’ suit 

originated out of C.J.’s suspension from elementary school for several alleged incidents of 

misconduct. Plaintiffs alleged that theirs and their children’s due process rights were violated as 
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a result of the suspension. Defendants moved for dismissal of all claims for failure to state a 

claim upon which relief could be granted. Upon being fully briefed, the Court heard oral 

argument on defendants’ motion to dismiss on July 8, 1998. Shortly thereafter, plaintiffs filed a 

motion to amend their complaint. Defendants filed a motion to dismiss the amended complaint. 

C.J. attended Sharon Elementary School beginning the first grade in 1996. During both his first 

and second-grade years, C.J. accumulated an extensive history of misconduct (including hitting 

other students, using nasty language, and disobeying his teacher). In May, 1997, C.J. punched a 

girl in the nose, and subsequently he was suspended for the last day of the school year. Early the 

following year, a complaint for harassment was lodged against C.J. by a female student (L.P.). 

Following the harassment complaint, Principal Reeves mailed to C.J.’s parents a copy of a letter 

she had sent to L.P.’s parents which outlined the action taken by the school in response to the 

complaints. The letter stated that pursuant to an investigation in accordance with district policy, 

C.J. would lose his lunch privilege and be required to spend his lunch periods in the principal’s 

office for one week. Upon receipt of the letter, Mr. Jensen went to the district offices and met 

with the Assistant Superintendent. In November, 1997, C.J.’s second-grade teacher and Principal 

Reeves contacted the Jensens to report on C.J.’s continuing negative conduct in class and to 

arrange for a meeting between the school and the Jensens to discuss how best to resolve C.J.’s 

ongoing discipline problems. Following the meeting, Principal Reeves had C.J. take home a 

packet of information which described Alpine School District’s special education program 

pursuant to the IDEA. A school official followed up with Mr. Jensen and inquired if the Jensens 

were interested in making a request to determine C.J.’s eligibility for the program. The Jensens 

did not make such a request for special education services. The Jensens did, however, retain a 

psychologist of their own to evaluate C.J. School officials thereafter cooperated with C.J.’s 
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psychologist by submitting evaluation forms regarding C.J.’s behavior. On January 7, 1998, C.J. 

refused to behave during the student of the month assembly and was required to sit next to his 

teacher for the remainder of the program. On January 20, 1998, the Jensens were sent a written 

memorandum from Principal Reeves indicating that C.J. had hit another student and that C.J. 

would be suspended for 10 days and a district hearing would be held to determine whether 

additional action, including expulsion from school, would be necessary. After the hearing had 

been set, allegedly, Mr. Jensen called requesting to change the date of the hearing. However, the 

hearing took place as originally scheduled. The Jensens did not show up thinking that the 

meeting date had been changed. After being informed that the hearing had taken place without 

them, Mr. Jensen called the Superintendent and lodged a complaint regarding the manner in 

which the hearing had been handled. As relevant parties were trying to meet to work out their 

difference regarding the hearing, C.J. was involved in yet another confrontational incident on the 

school’s playground, and was called to the principal’s office. Principal Reeves questioned all 

students involved in the incident, including C.J. Each student was given an opportunity to give 

his or her version of the incident. Harassment complaints were thereafter filed against C.J. by 

several parents of students claiming to have been hit or touched in an offensive manner by C.J. 

The next day Principal Reeves requested a meeting with the Jensens. Mr. Jensen refused, stating 

that he wanted attorneys present. Principal Reeves informed the Jensens that in accordance with 

district policy C.J., was suspended for 10 days or until the meeting between counsel for the 

District and the Jensens, whichever occurred first. The Jensens responded by filing the lawsuit, 

pursuant to 42 U.S.C. §1983, for various violations of constitutional or statutory rights of both 

C.J. and the Jensens themselves. 
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Issue(s): (1) Plaintiffs alleged that they were denied procedural due process when C.J. 

was suspended from school for 10 days. (2) Plaintiffs contended that C.J., by virtue of his 

ADHD, qualified as a handicapped person and as such defendants’ actions violated §504 of the 

Rehabilitation Act. (3) Plaintiffs alleged that C.J. was denied equal protection of the law. (4) 

Plaintiffs alleged that they, as C.J.’s parents, were denied their right to direct the care and 

upbringing of their children. (5) Plaintiffs alleged that defendants infringed on the reputational 

interest of C.J. among his peers. (6) Plaintiffs alleged that defendants violated C.J.’s and the 

Jensens’ privacy rights by violating §1232(g) of FERPA. (7) Plaintiffs alleged that their First 

Amendment parental right to petition for redress of grievances was violated.  

Holding(s): (1) Student was afforded due process. (2) Principal’s questioning of student 

in presence of classmates, regarding alleged playground misconduct, did not violate student’s 

right of privacy, FERPA, or right against unlawful search and seizure. 

Reasoning: Only FERPA-related issue discussed here. Plaintiffs FERPA claim is based 

on the allegation that Principal Reeves, in responding to harassment complaints lodged against 

C.J., disclosed to the parents of other students, without the consent of the Jensens, information 

regarding C.J. that is protected under FERPA. Principal Reeves was merely explaining, to the 

very parents that were complaining of sexual harassment, the actions taken in response to their 

complaints. Section 1232(g) of FERPA deals only with the release of educational records 

without the student’s consent. Here, Principal Reeves did not release any records to other 

parents. Furthermore, the language of the statute appears to limit its prohibition to those 

situations where an educational agency “has a policy or practice of permitting the release of 

educational records” (see §1232(g)(b)(1) and (2)). The Act does not contemplate the 

dissemination of information to parents complaining of a particular student. FERPA was adopted 
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to address the systematic, not individual, violations of students’ privacy by unauthorized releases 

of sensitive information in their educational records (see Gundlach v. Reinstein. 1996). At least 

one court has held that the release of personally identifiable information to third parties without 

parental consent is not actionable unless it was done under an official policy or practice of the 

school district (see Maynard v. Greater Hoyt Sch. Dist., 1995). In addition, at least one court has 

noted that there is reason to believe that Congress did not even intend for §1983 to provide a 

remedy for an individual release of student records allegedly covered by FERPA (see Gundlach).  

Disposition: Defendants’ Motion to Dismiss Plaintiffs’ Amended Compliant granted. 

Citation: Meury v. Eagle-Union Community School Corporation, 714 N.E.2d 233, 136 

Ed. Law Rep. 1028 (1999). 

Key Facts: Eric J. Meury and his parents (collectively the Meurys) appealed the trial 

court’s dismissal of their action against Eagle-Union Community School Corporation, R. 

Hodgkin (principal), J. Schroeder (director of guidance department), and J. Keneipp (secretary of 

guidance department) (collectively the defendants). In October 1994, Eric’s parents wrote a letter 

to Hodgkin and all of the staff. The handwritten portion of the letter urged that disclosure of 

some information contained in Eric’s school records would violate his privacy under federal 

statutes. The letter referred to removing Eric from one teacher’s class due to philosophical 

differences, and a resolution to Eric’s immature judgment, stemming from Eric giving a student a 

flyer regarding an event which contained “art work of the event’s interpretation by another 

student.” In the upper left corner of the letter appeared a typewritten excerpt of unreferenced 

material regarding review of school records for inaccurate, damaging, or misleading information 

and the right to request the removal of such material or request a hearing. Sometime later Eric 

contacted colleges and scholarship granting organizations which required copies of his school 
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transcripts. The Meurys discovered that the letter was sent with transcript information when 

requests were made. The Meury’s filed their complaint requesting damages, punitive damages, 

and an injunction. In an apparent effort to establish a malicious intent for including the letter 

with Eric’s transcripts, the complaint provided background information on the parents’ strained 

relationship with Hodgkin and the school system. The Meurys specifically complained that their 

rights were violated under FERPA. The Defendants’ motion to dismiss particularly noted that 

FERPA does not provide for a private cause of action. In response to the Defendants’ motion to 

dismiss, the Meurys filed their “First Amended Complaint.” The allegations were substantially 

the same as in the original complaint, except the amended complaint invoked 42 U.S.C. §1983 as 

a means to enforce FERPA. The amended complaint requested damages, punitive damages, and 

an injunction in order to redress: the lost opportunities, the intended infliction of emotional 

distress, the violations of state and federal privacy rights, and the violation of the “educational 

policy” of Indiana. The complaint included a request for a permanent injunction on behalf of all 

students and parents of Eagle-Union to prevent future conduct similar to that which formed the 

basis of their complaint. Plaintiffs believed that the inclusion of the letter with Eric’s transcripts 

cost him a swimming scholarship, and cause him to lose scholarships offered by various private 

organizations, all to their damage in the amount of $28,200.00.  

Issue(s): (1) Whether or not defendants’ action of including letter with transcripts 

violated FERPA. (2) Did the alleged violation of FERPA give rise to private cause of action by 

means of §1983? (3) Whether or not the defendants’ actions violated either student’s or parents’ 

federal or state constitutional right to privacy. 

Holding(s): (1) Defendants’ action did not violate FERPA. (2) Alleged violation of 

FERPA did not give rise to private cause of action by means of §1983. (3) Defendants’ actions 
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did not violate either student’s or parents’ federal or state constitutional right to privacy. (4) 

Student’s and parents’ failure to file notice of claim precluded state statutory claims. 

Reasoning: Three reasons dictate a finding that the Meurys failed to present viable 

federal claims. First, FERPA explicitly provides for a funding remedy with enforcement vested 

exclusively in the Secretary of Education. Second, FERPA is aimed at educational agencies or 

institutions with a “policy or practice” of 1) denying inspection to parents or students, or 2) 

releasing educational records without the parents’ or student’s consent to those other than those 

specifically excepted. Third, the letter did not disclose the substance of any private information, 

thus, dissemination of the letter to postsecondary educational and scholarship-granting 

institutions, based upon Meurys’ request that Eric’s educational records be sent to the facilities, 

does not bring the Meurys’ claim within the purview of FERPA and did not violate federal right 

to privacy tenets. Even the Secretary is not empowered to enforce the funding termination 

provisions unless two components are met: 1) there is a failure to comply with the statute, and 2) 

compliance cannot be voluntarily obtained. The Defendants directs the court to a federal case 

that is found to be instructive. In Norris v. Board of Education (1992), the court found that a 

§1983 claim would not support a private cause of action under FERPA. The court recognized 

that procedurally the plaintiffs had properly raised a §1983 claim but that substantively FERPA 

is insufficient to support a §1983 action for damages. The Meurys have failed to state a private 

cause of action by invoking §1983 to remedy an alleged FERPA violation. Further, denial of 

funding for FERPA violations is explicitly aimed at educational agencies and institutions with a 

“policy or practice” of denying parents or students access to educational records under the 

provisions of 20 U.S.C. §1232g(a) or releasing educational records without consent pursuant to 

the provisions of 20 U.S.C. §1232g(b). The lengthy factual background provided in the Meury’s 
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complaint and their reliance upon the single letter do not reveal a “policy or practice” set or 

enforced by the Defendants (see Maynard v. Greater Hoyt School Dist., 1995) (school board was 

not liable for alleged FERPA violation because it did not act under its own policy or custom for 

disclosing information given to a newspaper reporter). Moreover, the dissemination of the letter 

along with the educational records that the Meurys requested to be sent to the various 

postsecondary and scholarship-granting institutions, only one of which they specifically name, 

does not establish a violation of FERPA, or a federal right to privacy tenets. On its face, the letter 

appears to be nothing more than an explanation of the actions taken by the Meurys regarding 

Eric’s education and behavior, as opposed to a reference to actions taken by the school. The 

thrust of the letter appears to partially satisfy FERPA’s requirement that the parents be provided 

“an opportunity for the correction or deletion of any . . . inaccurate, misleading or otherwise 

inappropriate data contained therein and to insert into such records a written explanation of the 

parents respecting the content of such records.” 20 U.S.C. §1232g(a)(2). The letter comports 

with FERPA’s requirement that the parents be allowed to include explanatory material in a 

student’s education records. While it is true that the letter could leave a reader with the 

impression that disciplinary action was taken, the statute specifically allows inclusion of 

disciplinary records in the education records of a student, and allows that information to be 

disseminated in some circumstances. FERPA provides under Disciplinary records; disclosure: 

Nothing in this section shall prohibit an educational agency or institution from (1) including 

appropriate information in the education record of any student concerning disciplinary action 

taken against such student for conduct that posed a significant risk to the safety or well-being of 

that student, other students, or other members of the school community; or (2) disclosing such 

information to teachers and school officials, including teachers and school officials in other 
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schools, who have legitimate educational interests in the behavior of the student. 20 U.S.C. 

§1232g(h). Inclusion of the letter with records sent to postsecondary educational institutions and 

scholarship-granting bodies, at the request of the Meurys, does not appear to violate FERPA 

even if, as the Meurys urge, the letter is characterized as a reference to disciplinary matters. The 

Meurys do not allege that any other educational records with disciplinary matters exist or were 

disseminated by the Defendants if such records do exist. As noted by the Defendants, the letter 

merely asserts rights and does not contain the substance of any controversy which may have 

existed. Disclosure of the Meurys’ letter, alone, does not establish a violation of FERPA. To the 

extent that the Meurys’ complaint can be read to assert a federal constitutional claim of the right 

to privacy as a separate basis for recovery apart from FERPA, that claim too must fail in the 

context of disclosure of the Meurys’ letter. 

Disposition: Judgment affirmed. 

Citation: Butler v. South Glens Falls Central School District, 106 F.Supp.2d 414, 146 Ed. 

Law Rep. 701 (2000).  

Key Facts: Plaintiff Butler commenced this action pursuant to IDEA, §504 of the 

Rehabilitation Act of 1973; 42 U.S.C. §1983; the Americans with Disabilities Act (ADA); and 

FERPA, claiming that the defendants failed to provide him with an appropriate public education 

and discriminated against him based upon his disability. The plaintiff also asserted various state 

law claims. Butler sought an award of compensatory education, reimbursement for tuition and 

related services, as well as compensatory and punitive damages. The defendants moved for 

summary judgment. Butler entered South Glens Falls Junior High School in 1990. Prior to 

enrolling in the South Glens Falls Central School District (“District”, he attended Lake George 

School District, where he was classified as a special education/emotionally disturbed student and 



 

338 

an individualized education program (“IEP”) was developed for him. The IEP was maintained 

upon entering South Glens Falls JHS. In January 1991, Butler was declassified and no longer 

received special education services. He continued to have behavior and attendance problems and 

failed several courses. Plaintiff was later diagnosed with Attention Deficit Hyperactivity 

Disorder. He test in the average IQ range. In September 1993, he stopped attending high school 

after a dispute with the school principal regarding parking privileges and the school nurse about 

taking his medication. Plaintiff was classified as having multiple disabilities by the Committee 

on Special Education (“CSE”) in February 1994, and a day treatment program was 

recommended. However, his mother, Mrs. Askew rejected the program as inappropriate for her 

son. She, also, rejected a home tutoring program and then requested a hearing. In January, 1995, 

the hearing officer determined that it was an error to declassify Butler in 1991 because the 

evidence clearly demonstrated that Butler had emotional problems that were observable for many 

years. The hearing officer further found that the IEP developed in June 1994 contained several 

inadequacies. He recommended classifying plaintiff as “Other Health Impaired,” and to develop 

an IEP which would include tutoring and counseling. Neither plaintiff nor his mother appealed 

this determination. The committee met in May 1995 to develop another IEP. At this time, it 

recommended home tutoring for the summer to allow Butler to adjust to the academic setting for 

the fall. Butler’s mother would not consent to this IEP, and nor would she consent to two other 

IEP’s which the District developed in November 1995 and June 1996. Instead, she enrolled 

plaintiff in a home school program through the Clonlara School. The district requested a hearing 

regarding her course of action. In February 1997, the hearing officer determined that, after the 

first hearing determination, the District attempted to provide Butler with an appropriate 

education and developed IEP’s which were appropriate for Butler’s educational needs. The 
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hearing officer denied Mrs. Askew’s demand for tuition reimbursement because she did not 

show that Clonlara was an adequate and appropriate school. The District was directed to 

implement its June 1996 IEP and provide Butler with home tutoring until he obtained a GED or 

for 18 months, whichever was sooner. Mrs. Askew appealed this decision to the State Reviewing 

Officer (SRO). In November 1997, the SRO found that the 1995-1996 and 1996-1997 IEPs were 

inappropriate, however, affirmed the decision not to award tuition reimbursement or 

reimbursement for related services and materials. Plaintiff then commenced this action. 

Issue(s): (1) Whether or not money damages were available under §1983 for IDEA 

violations. (2) Whether individual defendants were entitled to qualified immunity from damages. 

(3) Whether or not plaintiff had a FERPA claim. 

Holding(s): (1) Complaint based on first administrative decision was time-barred but 

complaint based on second decision was not. (2) Fact issue precluded summary judgment on 

plaintiff’s claim that he was entitled to compensatory education. (3) Money damages were 

available under §1983 for IDEA violations. (4) Individual defendants were not entitled to 

qualified immunity from damages. (5) Plaintiff could not assert parent’s FERPA claim. 

Reasoning: Only FERPA-related issue discussed here. The court noted that FERPA 

provides that: No funds shall be made available under any applicable program to any educational 

agency or institution which has a policy of denying, or which effectively prevents, the parents of 

students who are or have been in attendance at a school of such agency or at such institution . . . 

the right to inspect and review the education records of their children. §1232g(a)(1)(A). 

Plaintiff’s complaint alleged that he, through his mother, Mrs. Askew, requested access to all of 

his educational records as well as a copy of defendants’ policies and procedures regarding access 

to and keeping of student records, which defendant failed to provide. However, these claims 
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belong to Mrs. Askew, not the plaintiff. As she is not a party to this lawsuit, plaintiff’s FERPA 

claim must be dismissed.  

Disposition: Defendants’ motion for summary judgment granted in part and denied in 

part. Defendant’s motion granted to the extent that: a. Plaintiff’s claim for damages under the 

IDEA from the January 9, 1995 hearing officer’s decision dismissed; b. Plaintiff’s claims for 

compensatory and punitive damages under the IDEA dismissed; c. Plaintiff’s FERPA claim 

dismissed; and d. Plaintiff’s state law claims for breach of contract and educational malpractice 

dismissed. Defendants’ motion denied in all other respects. 

Citation: Doe v. Woodford County Board of Education, 213 F.3d 921 (6th Cir. 2000), 145 

Ed. Law Rep. 887. 

Key Facts: John Doe was diagnosed with hemophilia and hepatitis B. Despite John’s 

illness, he had participated in athletics throughout his life without incident. While a freshman at 

Woodford County High School, he became a member of the school’s ninth grade junior varsity 

basketball team. The school had a no-cut policy for freshmen; therefore, any freshman wishing to 

play on the junior varsity team was automatically selected to be a member. A few days after the 

team began practicing, defendant Chapman (principal of the middle school) noticed John in the 

gym practicing with the team. Chapman, who was aware of John’s medical condition, 

approached defendant Gibson (junior varsity coach) and suggested to Gibson that he check 

John’s medical records on file with the school to see if it was appropriate for him to play. 

According to John, he overheard this conversation and alleged that other players heard the 

conversation. This allegation served the grounds for plaintiff’s claim of a FERPA violation. The 

day after the conversation, Gibson checked John’s school medical records and discovered a 

counselor’s physical form stating that the student should not engage in activities which would 
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put him at increased risk for physical injury. On the back of the form, Gibson read that John 

suffered from hemophilia and hepatitis B. Gibson then met with his overall supervisor, defendant 

Burkich (high school principal), and sought advice concerning John’s condition and his 

participation on the basketball team. Burkich instructed Gibson to place John’s status as a player 

on “hold” and seek medical direction and clearance for physical activities from John’s doctor. 

Shortly after this decision, Gibson informed John that he could not practice with the team and 

offered John the opportunity to be the team’s manager. After John’s mother learned of what 

occurred, a meeting was held between John’s mother, Mary Doe, Gibson, and the school’s 

counselor, Allyson Lusby, concerning his “hold” status with the team. Mary Doe offered to 

provide the school with any documents needed to allow John to play on the team. Another 

meeting was held between Mary Doe, Gibson, Lusby, Burkich, and defendant Kirk (head 

basketball coach). The discussed the risks involved for John and other players, and it was 

decided that John would continue to be placed on “hold” status until they received a statement 

from a medical doctor on whether it was appropriate for John to fully participate on the team. 

Coach Gibson finally received a facsimile from Dr. A. Hoven, a doctor who was treating John’s 

hepatitis condition. The letter was rather vague, but did indicate that John could play. Unsatisfied 

with the vagueness and generality of the letter, Gibson continued John’s “hold” status until more 

was learned about how to proceed. Shortly after, principal Burkich sent an interoffice 

memorandum to coach Kirk, instructing Kirk to treat John like all other players, despite his 

medical condition, and to allow John to practice with the team immediately. John or his mother 

did not receive any notice of this memorandum. Due to his concerns about being treated 

differently than other student athletes, John decided that he no longer wanted to play for the 

team. Learning of her son’s decision, Mary Doe organized a final meeting with the school 
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officials to express her dismay with how the school handled her son’s situation. Plaintiff later 

filed suit. Plaintiff, Mary Doe, on behalf of her son John Doe, charged the defendants, Woodford 

County Board of Education, individual members of the board, and individual principals/teachers, 

violated §504 of the Rehabilitation Act, 29 U.S.C. §794, Title 11 of the Americans with 

Disabilities Act (ADA), 42 U.S.C. §12132, FERPA, as well as due process rights when 

defendants placed John Doe on “hold” status. The district court granted defendants’ motion for 

summary judgment on all of plaintiff’s claims. Plaintiff appealed.  

Issue(s): (1) Whether defendants’ conduct violated Rehabilitation Act or ADA. (2) 

Whether middle school principal’s statement about student’s condition to basketball coach 

violated FERPA. 

Holding(s): (1) Defendants’ conduct did not violate Rehabilitation Act or ADA. (2) 

Middle school principal’s statement about student’s condition to basketball coach did not violate 

FERPA. 

Reasoning: Only FERPA-related issue discussed here. The court reasoned as follows. 

FERPA protects educational records or personally identifiable information from improper 

disclosure. The pertinent provision reads: No funds shall be made available under any applicable 

program to any education agency or institution which has a policy or practice of permitting the 

release of education records (or personally identifiable information . . .) of students without the 

written consent of their parents to any individual, agency, or organization . . . . 20 U.S.C. 

§1232g(b)(1). Nonetheless, there are exceptions which allow disclosure without written consent 

to certain people, among these including “other school officials, including teachers within the 

educational institution . . .,” who have been determined to have a legitimate educational interest 

in the child. 20 U.S.C. §1232g(b)(1)(A). An educational institution also “may disclose personally 
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identifiable information from an educational record to appropriate parties” if it is necessary to 

protect the health or safety of the student or others. 34 C.F.R. §99.36. While “personally 

identifiable information” is narrowly defined by the Act’s regulations as including only the 

student’s name, parent’s name, the student’s or parent’s address, social security number, or other 

information that would make the student’s identity easily traceable, and may not include a 

suggestion to review a student’s medical records on file with the school, the exception does 

reveal Congress’ intention to allow disclosure when there are genuine health or safety concerns 

for the student or others (see 34 C.F.R. §99.3). Plaintiff argues the fact that John and other 

basketball players heard Chapman’s disclosure of information effectively rules out any argument 

that the conversation is covered by any exceptions. Based on the record, the plaintiff fails to 

provide anything more than a scintilla of evidence to support the claim that other players 

overheard the conversation. There must be evidence on which a jury could reasonably find for 

the plaintiff. Any disclosure is protected by the exceptions under the Act. Therefore, the district 

court’s grant of summary judgment on plaintiff’s FERPA claim is affirmed.  

Disposition: There are no genuine issues of material fact and defendants are entitled to 

judgment as a matter of law. Defendants’ actions did not violate John Doe’s civil rights under 

§504 of the Rehabilitation Act, the ADA, or FERPA. The judgment of the district court is 

affirmed. 

Citation: Goodreau v. Rector and Visitors of University of Virginia, 116 F. Supp. 2d 694, 

148 Ed. Law Rep. 191 (2000). 

Key Facts: Maurice Goodreau matriculated at the University of Virginia in the fall of 

1987 as a transfer student. University literature that Goodreau received during the admissions 

process and after his matriculation made it clear that the University’s Honor System provides for 
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a single action and that “permanent dismissal is the only penalty” for a breach of the Honor 

Code. None of that literature, however, stated that degree revocation was a possibility should a 

student be convicted of an honor offense after graduation. During the spring of his final year as a 

student, Goodreau used his position as president and treasurer of a student club to conduct a 

scheme whereby he stole more than $1500 in University funds. Goodreau’s actions remained 

undetected during the remainder of his student tenure, and he graduate from the university in 

1990. At the beginning of the following academic year, the incoming president of Goodreau’s 

former club noticed discrepancies and referred the matter to the university police. Goodreau 

eventually pled guilty to misdemeanor embezzlement on December 6, 1990. In addition to the 

criminal investigation, the University’s Honor Committee initiated an honor case against 

Goodreau. Around November 15, 1990, the Honor Committee telephoned Goodreau, but he did 

not cooperate because he felt as though there should not be a hearing since he was no longer a 

student. Goodreau also never spoke with his appointed honor advisor, who would have informed 

him of the fact that a conviction could lead to the revocation of his degree. On November 30, 

1990, an Honor Committee member sent Goodreau a certified letter explaining that he had been 

accused of an honor offense and that he had the right to request a trial within 10 days. The letter 

explained that a failure to respond in a timely fashion would not be treated as an admission of 

guilt. There is a dispute where or not Goodreau was notified that his degree could be revoked. 

On January 18, 1991, a second certified letter was sent, but after several attempts at delivery the 

letter was returned to sender. In response to interrogatories, Goodreau stated that his residence 

during the time of the attempted correspondence was the address to which the letter was sent. 

The second letter would have informed Goodreau that his failure to act on the previous 

correspondence had been taken as an admission of guilt and that the admission would result in 
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his “permanent denial of readmission to the university and a recommendation to the Faculty 

Senate that his diploma be revoked.” On March 3, 1991, Goodreau was informed by telephone 

that the Committee would be recommending the revocation of his degree. On March 27, 1991, 

the Committee wrote the Dean of the School of Commerce to recommend that Goodreau’s 

degree be revoked, but the Dean apparently took no action. In 1996, after deciding to pursue a 

masters degree, Goodreau contacted the university registrar to inquire about the “enrollment 

discontinued” notation on his transcript, and the registrar referred him to the Honor Committee. 

Goodreau was informed by a committee member that he could file a grievance to contest the 

notation. Goodreau submitted a grievance letter asking that the transcript notation be removed. 

Although Goodreau admitted to his crime, noted that he was informed of the charges against him 

but did not participate in the investigation, and stated that he was informed the Committee would 

recommend the revocation of his degree, he also asserted that he received a letter from the 

university telling him that he could keep his degree. Goodreau was unable to produce the letter. 

The Grievance Panel responded to Goodreau’s grievance by conducting an investigation and 

submitting its findings to the Honor Committee on November 25, 1996. Goodreau was sent a 

letter informing him of the findings and the Committee’s decision not to change the notation on 

his transcript and, furthermore, to request that his degree be revoked by the General Faculty. On 

March 13, 1997, the university president notified Goodreau by certified mail of the revocation 

proceeding and invited him to submit any information that he wished to be considered. Goodreau 

responded by writing, and stated that he did not wish to question the procedure or the outcome of 

the trial, but that he had received the letter explaining that he would not have to turn over his 

degree. The Honor Committee was prepared to recommend at a May 1997 meeting of the 

General Faculty that Goodreau’s degree be revoked, but the General Faculty’s consideration was 
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postponed after Goodreau’s counsel appealed the Honor Committee’s decision. The appeal was 

denied without a hearing taking place. On March 5, 1998, the university president again sent a 

letter to Goodreau explaining that he could submit information to the faculty committee, and 

Goodreau submitted materials to the same committee that had decided to endorse the Honor 

Committee’s recommendation a year earlier. The faculty committee again adopted the Honor 

Committee’s recommendation. The university president informed Goodreau of the degree 

revocation. 

Issue(s): Plaintiff set forth nine different causes of action for violations of state and 

federal law against various combinations of defendants. Plaintiff’s first and second claims 

asserted a breach of state contract law. Plaintiff’s third claim was brought under 42 U.S.C. §1983 

and alleged Fourteenth Amendment due process violations. In his fourth claim, plaintiff asserted 

his right to due process was violated under the Fourteenth Amendment as the university did train 

and oversee the Honor Committee in a proper manner. Plaintiff’s fifth claim also was brought 

under §1983 and alleged named defendants (including members of the Honor Committee) 

abridged his rights under FERPA. Plaintiff’s sixth claim asserted that the university president 

among others violated FERPA by failing to train and oversee the Honor Committee. In his 

seventh cause of action, plaintiff claimed under §1983 that certain former members of the Honor 

Committee unlawfully retaliated against him for exercising his rights under FERPA and the U.S. 

Constitution. Plaintiff’s eighth claim, also under §1983, alleged that named defendants imposed 

an excessive fine in violation of the Eighth Amendment by revoking his degree. Lastly, plaintiff 

asked for a declaratory judgment against all defendants stating that the degree revocation was 

null and void. In response to plaintiff’s claims, defendants filed a motion for summary judgment. 

It is this request for summary judgment on all nine claims that was before this court.  
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Holding(s): Defendants’ motion was granted in part and denied in part. Summary 

judgment denied as to plaintiff’s first claim. Summary judgment granted as to plaintiff’s second 

claim. Summary judgment regarding plaintiff’s third cause of action was granted as to the issue 

of deviation from established procedures and denied as to all other issues. Summary judgment as 

to plaintiff’s fourth cause of action denied. Summary judgment as to plaintiff’s fifth cause of 

action (alleged FERPA violation) denied. Summary judgment as to plaintiff’s sixth cause of 

action (alleged FERPA violation) denied. Summary judgment as to plaintiff’s seventh and eighth 

causes of action granted. Summary judgment as to plaintiff’s ninth claim denied.  

Reasoning: Only the court’s reasoning regarding the FERPA related claims are discussed 

here. With regard to the plaintiff’s fifth claim against certain former Honor Committee members 

and several John and Jane Does, the court began as follows. FERPA provides that a student over 

the age of 18 must have “an opportunity for a hearing . . . to challenge the content of such 

student’s education records, in order to insure that the records are not inaccurate, misleading, or 

otherwise in violation of the privacy rights of students.” If a student requests that a record be 

amended and the institution decides not to do so, the institution has a duty under the FERPA 

regulations to inform the student of the decision and of the right to request a hearing. Since this 

alleged FERPA violation was brought under section 1983, the court next addressed the viability 

of a FERPA claim under section 1983. The court reasoned that although there is a split over 

whether FERPA can form the basis of a claim under section 1983, the trend is to allow such 

claims, and the Fourth Circuit seems to have adopted this view as seen in Lewin v. Medical 

College of Hampton Roads (1997). Goodreau has put forth evidence that defendants denied him 

his rights under FERPA and its regulations. Therefore, defendant’s motion for summary 

judgment with respect to Goodreau’s FERPA claim must be denied. The Court noted, however, 
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that even though Goodreau may state a claim for a violation of FERPA, he would at the most be 

entitled to nominal damages on this claim. Referring to Tarka v. Cunningham (1990), this court 

noted that it is well settled that FERPA only allows students to challenge and correct “ministerial 

error” in their records, not to bring substantive claims regarding the reasons for a particular 

notation having been made. Goodreau was entitled to a hearing on whether ministerial error was 

involved in the “enrollment discontinued” notation on his transcript, but FERPA did not provide 

an avenue to challenge the degree revocation itself. For the same reasons, defendant’s motion for 

summary judgment regarding Goodreau’s next FERPA claim (sixth claim) for supervisory 

liability against university president and other high officials was denied. With regard to 

Goodreau’s seventh claim that Honor Committee members retaliated against him for bringing a 

FERPA claim, the defendant’s motion for summary judgment was granted because Goodreau did 

not provide any evidence to support such a claim. 

Disposition: Defendants’ motion for summary judgment is granted as to plaintiff’s 

second, seventh, and eighth causes of action. Summary judgment for defendants is denied as to 

plaintiff’s first, fourth, fifth, sixth, and ninth causes of action. As to plaintiff’s third cause of 

action, summary judgment is granted as to the issue of deviation from established procedures and 

is denied as to all other issues. 

Citation: Jain v. State, 617 N.W. 2d 293, 147 Ed. Law Rep. 320 (2000). 

Key Facts: Father (Uttam Jain) of university student (Sanjay Jain) who committed suicide 

in his dormitory room brought wrongful death action against university, claiming that it has 

negligently failed to exercise reasonable care and caution for student’s safety. In particular, 

plaintiff claimed that if the university had followed its policy of notifying parents of a student’s 

self-destructive behavior, the suicide could have been prevented. The record revealed that an 



 

349 

unwritten university policy dealing with self-destructive behavior dictates that, with evidence of 

a suicide attempt, university officials will contact a student’s parents. The decision to do so rests 

solely with the Dean of Students. The dean basis his decision on information gathered from a 

variety of sources. In this case, no information concerning Sanjay was transmitted to the dean’s 

office. The RAs at Sanjay’s apartment did intervene regarding Sanjay’s self-destructive behavior 

and referred him to counseling. Sanjay did see a counselor, who set up Sanjay for further 

counseling, encouraged him to talk with his parents, and secured a no-harm promise from 

Sanjay. On the university’s motion for summary judgment, the district court dismissed plaintiff’s 

suit. It concluded the university owed no legal duty to Sanjay Jain to prevent him from harming 

himself, nor did it breach any legally recognized duty of care by failing to notify his parents of 

an earlier suicide attempt. 

Issue(s): At the outset plaintiff conceded that the law generally imposes no duty upon an 

individual to protect another person from self-inflicted harm in the absence of a “special 

relationship,” usually custodial in nature. The plaintiff advanced two possible circumstances that 

could establish the university’s special duty to Sanjay: (1) its adherence to an exception in 

FERPA that permits institutions to disclose otherwise confidential information to “appropriate 

parties” when an “emergency” makes it necessary “to protect the health or safety of the student 

or other persons,” or (2) the university’s adoption of a policy to notify parents of a student’s self-

destructive behavior. The State countered that plaintiff has not preserved his argument 

concerning FERPA and that the university’s voluntary conduct created no actionable duty 

because there existed no legally-recognized special relationship between Sanjay and the 

university.  
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Holding(s): (1) The plaintiff’s claim that the university wrongfully withheld information 

“under the guise of the Buckley Amendment” was neither raised before the district court nor 

ruled upon in its decision. As a result this court did not give the contention further consideration. 

(2) There was no legal duty on the part of the university to notify parents of Sanjay’s self-

destructive behavior. The district court was correct in so ruling. 

Reasoning: Although the court did not rule on the FERPA claim, the court did make 

comment. The plaintiff argued that because the exception to FERPA would have authorized 

revelation of the pertinent facts, the university was duty bound to reveal them. The court stated: 

“We entertain serious doubts about the merits of plaintiff’s argument. His claim rests, after all, 

not on a violation of the Act but on an alleged failure to take advantage of a discretionary 

exception to its requirements.” The court reasoned that according to the terms of the 

implementing administrative regulations, the exception is discretionary in nature--an education 

institution “may” disclose pertinent information “if” knowledge is necessary to protect the 

student (34 C.F.R. §99.36(a) (1994)). Furthermore, a companion regulation directs that the 

exception be “strictly construed” (§99.36(b). With regard to the crux of the plaintiff’s claim 

under Restatement (Second) of Torts §323--that the university has voluntarily adopted a policy 

(consistent with FERPA) of notifying parents when a student engages in self-destructive 

behavior but it negligently failed to act on that policy in the case of Sanjay, the court reasoned 

cases interpreting section 323 have made it clear that the increase in the risk of harm required is 

not simply which occurs when a person fails to do something that he or she reasonably should 

have. To prevail under a theory of increased harm a plaintiff must “identify the sins of 

commission rather than sins of omission” (Power, 1996). The plaintiff argued, in essence, that 

once university employees discovered Sanjay’s self-destructive behavior and heard comments 
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from Sanjay that were suggestive of a suicide threat, they were bound under section 323 to 

follow through with their undertaking. In this case, that meant bringing the matter to the attention 

of the Dean of Students for the purpose of notifying Sanjay’s parents. The court further noted 

that although, in hindsight, plaintiff’s contention carries considerable appeal, the duty he seeks to 

impose upon the university cannot be squared with section 323. In short, no action by university 

personnel prevented Sanjay from taking advantage of the help and encouragement being offered, 

nor did they do anything to prevent him from seeking help on his own accord. 

Disposition: The court affirmed the district court’s summary judgment for the State of 

Iowa. 

Citation: Storck v. Suffolk County Department of Social Services, 122 F.Supp.2d 392 

(E.D.N.Y. 2000), 149 Ed. Law Rep. 439. 

Key Facts: This was a civil rights case the facts of which came out of a 1992 Suffolk 

County Family Court petition charging Plaintiff Ellen Storck (“Plaintiff”) with neglect of her 

son, Aaron Storck. Specifically, before the court with regard to this action were the motions of 

the defendants for summary judgment. The 1992 neglect petition charged that Ellen Storck 

suffered from Munchausen Syndrome by Proxy (“MSP”), a psychological disorder in which a 

person fabricates symptoms of illness in her child for the purpose of gaining the attention of 

medical personnel. When doctors treating Aaron suspected MSP, that fact was reported to 

appropriate officials and the neglect proceeding began. As a result of a state court trial and 

extensive opinion, Aaron Storck was removed from the custody of Ellen Storck and was placed 

in foster care in Suffolk County. Plaintiff’s complaint alleged individual claims and claims of 

conspiracy pursuant to 42 U.S.C. §§1983 and 1985. These claims involved an alleged 

deprivation, without due process of law, of Plaintiff’s liberty interest in the custody of her 
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children. Remaining as defendants at this juncture was the Suffolk County Attorney charged with 

prosecuting the case against Ellen Storck; the Suffolk County Department of Social Services 

(“Suffolk DSS”); and specific case workers employed by Suffolk DDS (collectively with Suffolk 

DDS, the “Suffolk DSS Defendants”). In addition to other claims, there remained a claim against 

the prosecuting attorney and case workers pursuant to FERPA. This cause of action alleged that 

these defendants violated 20 U.S.C. §1232g(6)(2), when Aaron’s siblings’ educational records 

were subpoenaed. These “unlawful subpoenas” were alleged to have deprived the Storck 

children of their “federally protected privacy rights to their educational and counseling records    

. . .” 

Issue(s): (1) Whether Ellen Storck’s due process rights were violated. (2) Whether Ellen 

Storck could assert FERPA claim against party requesting students’ records. (3) Whether 

defendants were entitled to summary judgment. 

Holding(s): (1) Fact that child was a minor at time of his meeting with county attorney 

did not toll parent’s §1983 claim against attorney. (2) Ellen Storck’s (parent) due process rights 

were not violated by fact that prosecuting attorney reported existence of parent’s legal defense 

fund to department of social services. (3) Petition to transfer custody of child from foster care to 

relatives did not constitute admissible evidence to defeat summary judgment. (4) Ellen Storck 

(parent) could not assert FERPA claim against party requesting students’ records. 

Reasoning: Only the FERPA-related claim is discussed here. The court noted and 

reasoned as follows. According to Plaintiff, FERPA was violated when school records of 

Aaron’s siblings were subpoenaed without the knowledge or consent of Ellen Storck. FERPA is 

a federal statute that requires educational institutions receiving federal funds to allow parents of 

students attending these schools access to their children’s education records (see 20 U.S.C. 
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§1232g(a)(1)(A)). One section of FERPA, 20 U.S.C. §1232g(b)(2), prohibits educational 

institutions that receive federal funds from releasing educational information unless, inter alia, 

such information is furnished in compliance with a lawfully issued subpoena, and the parents are 

made aware of the subpoena prior to disclosure. FERPA, which does not create a private cause of 

action, has been held to create an interest that may be vindicated in the context of a Section 1983 

cause of action (see Fay v. South Colonie Central School District, 1986). In the context of such 

an action, the doctrine of qualified immunity may shield a defendant from liability. By its 

express terms, FERPA applies to educational institutions. To the extent that Plaintiff has any 

claim pursuant to FERPA, it would be a claim against the school that allegedly unlawfully 

provided records, not against the party requesting such records. Even if the court were to accept 

Plaintiff’s strained reading of FERPA, the claim would nonetheless be properly dismissed. It 

would certainly be objectively reasonable for any defendant herein to believe that his or her 

actions did not violate any clearly established federal right under FERPA. At the time the 

subpoenas were issued and, indeed, to date, no court has recognized the right advocated by 

Plaintiff. Under these circumstances, defendants are, at the very least, entitled to qualified 

immunity barring Plaintiff’s FERPA claims. The court dismisses any and all claims brought 

pursuant to FERPA. 

Disposition: The court grants defendants’ motions for summary judgment and dismisses 

all causes of action except for Plaintiff’s first cause of action. With respect to that claim, the 

parties are directed to submit briefs in accordance with the timetable set forth herein. 

Citation: Warner v. St. Bernard Parish School Board, 99 F.Supp.2d 748, 145 Ed. Law 

Rep. 257 (2000). 
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Key Facts: Defendants, St. Bernard Parish Schoo Board and certain school officials 

sought summary judgment against plaintiffs, Debra Warner (Warner) and Scott Warner, based on 

the decision of the United States Fifth Circuit Cout of Appeals in Colson v. Grohman, 174 F.3d 

498 (5th Cir. 1999). Debra Warner, the mother of Scott Warner, a St. Bernard Parish public 

school student during the events at issue, wrote a letter to hers son’s teacher. In the letter, she 

stated her opinion about certain politically sensitive issues as the basis for her request that her 

son be excluded from school activities that would expose him to teachings contrary to her own 

opinions. Three years later when Debra Warner was a candidate for St. Bernard Parish Council, 

the teacher released the letter for publication to a local newspaper. The newspaper published an 

article about Debra Warner, which included excerpts from the letter. Debra Warner brought suit 

on her behalf and on behalf of her son Scott. She claimed that she had to remove her son from 

the public school system as a result of the publication of the letter. They claimed that the 

defendants’ disclosure of the letter--a student education record--violated Debra Warner’s right to 

free speech under the First Amendment, both plaintiffs’ right to procedural due process under the 

Fourteenth Amendment, their right to privacy under the Fourteenth Amendment, and their rights 

under FERPA. They also claimed violations under corresponding provisions of the Louisiana 

State Constitution and Louisiana tort law as set forth in Louisiana Civil Code.  

Issue(s): (1) Whether or not plaintiffs stated a claim under the First Amendment. (2) 

Whether or not defendants’ violate Warner’s privacy rights under the Fourteenth Amendment 

and FERPA. (3) Whether or not defendants owed Warner a duty not to violate her rights to 

procedural due process and under FERPA by providing her notice prior to releasing to the media 

her letter to her son’s teacher about his education. (4) Whether or not plaintiffs stated a claim 

under state constitution and state law. 
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Holding(s): (1) Defendants’ conduct did not amount to an actionable First Amendment 

harm. (2) Claims that defendants violated Warner’s privacy rights would not be dismissed. (3) 

Defendants owed Warner a duty not to violate her rights to procedural due process and under 

FERPA by providing her notice prior to releasing to the media her letter to her son’s teacher 

about his education. (4) Warner’s claim that she was denied the right to privacy by the Louisiana 

Constitution should not be dismissed. 

Reasoning: Debra Warner had a legitimate expectation of privacy in her private 

communications to her son’s teacher about his education. The defendants failed to recognize that 

the letter was not just a statement of Debra Warner’s political views, but a personal and private 

communication directed solely to her son’s teacher to address the scope of his education. In 

addition to the private nature of the letter, it is an uncontested fact in this case, based on the 

jury’s verdict in the first trial, that the letter was an educational record protected by FERPA. 

Pursuant to FERPA, a parent has an expectation of privacy in her child’s educational records 

because the statute provides that such records will not be released without written parental 

consent (see Achman v. Chisago Lakes Indep. Sch. Dist., 1999) (finding that FERPA is intended 

to benefit student and parent privacy interests). This case presents no circumstances, such as 

concern for health or safety of a child, which would serve as a legitimate purpose for public 

disclosure. There is no evidence that the disclosure served any legitimate educational or law 

enforcement concerns. The defendants’ sole justification for the disclosure was the public’s need 

to know Debra Warner’s political views. The public’s need to know in this case is an insufficient 

basis to infringe upon a parent’s right to direct the education of her child. Therefore, summary 

judgment on Debra Warner’s claim under S 1983 for violation of her Fourteenth Amendment 

right to privacy under either the confidentiality or autonomy aspects of the right to privacy is not 
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warranted. For the same reasons, Debra Warner’s claim that she was denied the right to privacy 

protected by Louisiana Constitution should not be dismissed. Debra Warner’s procedural due 

process claim under the Fourteenth Amendment is based on the fact that her son’s teacher 

released the letter without providing her the notice required under FERPA. In order to state an 

actionable claim for violation of procedural due process, Warner had to establish that she had a 

protected liberty or property interest. FERPA provides parents protected property and liberty 

interests in their children’s educational records. Under FERPA, a parent is entitled to notice and 

the right to decide whether to give written consent to the release of the child’s educational 

records. There is no evidence in this case that the defendants adhered to even the most minimum 

procedures required by due process in releasing Warner’s letter to the media. The decision in 

Colson to dismiss the Fourteenth Amendment due process claim based on the dismissal of the 

First Amendment claim does not apply in this case. In Colson, the plaintiff’s due process claim, 

like her First Amendment claim, was based solely on the alleged harm to the plaintiff’s 

reputation; whereas in Warner’s case, her due process claim is based on denial of a right to 

procedural due process created and defined by FERPA. Accordingly, this court finds that Warner 

is entitled to claim the procedural protections of due process. Debra Warner’s claims under 

Louisiana tort law are not ripe for dismissal because she has established that the defendants owed 

her a duty not to violate her rights under the constitution and the statutory provisions of FERPA. 

Disposition: The Motion of Defendants for Summary Judgment is granted in part 

dismissing Debra Warner’s claim under 42 U.S.C. §1983 for violation of her First Amendment 

rights, and denied in part in all other respects. 

Citation: Burlington Free Press v. Univesrity of Vermont, 779 A.2d 60, 156 Ed. Law Rep. 

(2001). 
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Key Facts: Burlington Free Press (“BFP”), a newspaper, brought action for injunction 

relief against state university under Public Records Act, seeking release of documents relating to 

student hazing incidents. The Washington Superior Court ordered partial disclosure of 

documents but denied newspaper’s request for approximately $8,000 in expenses and attorney 

fees. The BFP appealed the superior court’s denial of its request for expenses and attorney’s fees. 

Beginning in the fall of 1999, the University of Vermont (“UVM”) officials became aware of 

hazing on its hockey team and took certain steps to deal with it. In response to a written 

complaint submitted by an attorney representing a member of the team, UVM initiated a formal 

investigation. BFP asked UVM to release certain documents that would reveal both the nature of 

the hazing allegations and UVM’s response to those allegations. UVM refused and filed an 

action in the superior court seeking an injunction that would require UVM to release the 

documents pursuant to the state Public Records Act. Based on an in camera review, the superior 

court ordered disclosure of documents that merely detailed UVM’s response to the formal 

complaint but that did not reveal any identifying information about the students that might 

violate FERPA. The court also noted that nothing new would be revealed by disclosing the 

details of the hockey player’s written complaint because they had already been disclosed in the 

federal lawsuit and widely reported in the media. The court concluded that, by filing the federal 

court action, the complaining hockey player had abandoned any protection of his identity to 

which he might have been entitled under FERPA. The court declined, however, to order 

disclosure of the transcripts and notes of statements made by members of the hockey team to 

UVM investigators. In the court’s view, those documents were student records protected by 

FERPA. The court ordered the release of other documents requested by BFP, but required that 

individual names be redacted to protect the students’ privacy. Neither party sought to appeal the 
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court’s ruling. After the release of the documents, BFP sought to recover approximately $8,000 

in expenses and attorney’s fees incurred in its lawsuit against UVM. The court issued a ruling 

denying in its entirety. 

Issue: Whether or not the Burlington Free Press was entitled to an award of attorney fees. 

Holding(s): (1) The newspaper “substantially prevailed” in the action, as eligibility 

element for attorney fee award, but (2) the newspaper was not entitled to an award of attorney 

fees. 

Reasoning: FERPA-related reasoning is primarily discussed here. BFP argued that the 

superior court abused its discretion by failing to give adequate consideration to the policies 

behind the Public Records Act and the relevant criteria, as reflected by federal court decisions 

addressing the award of attorney’s fees under the Freedom of Information Act (FOIA). Among 

other rationale, BFP argued that UVM engaged in a cover-up. This court reasoned that the cover-

up theory was inconsistent with the superior court’s findings and conclusions in its decisions on 

BFP’s motion for a preliminary injunction. In reaching that decision, the superior court noted 

that UVM was “in something of a bind” because FERPA withholds federal funding from any 

educational institution that permits the release of personally identifiable educational student 

records without a court order or the consent of the student or a parent. The superior court 

acknowledged that a 1998 amendment to FERPA allowed an educational institution to disclose 

“the final results of any disciplinary proceeding conducted by such institution against a student 

who is an alleged perpetrator of any crime of violence . . . or a nonforcible sex offense.” 20 

U.S.C. §1232g(b)(6)(B). The superior court also acknowledged the complaining hockey player’s 

federal lawsuit, filed only days earlier, alleged acts that would most likely be encompassed by 

the amendment. Nevertheless, the superior court concluded that UVM probably could not 
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voluntarily release the requested information. This court noted that BFP failed to undermine the 

superior court’s findings and conclusions, which are contrary to BFP’s view that UVM’s refusal 

to release the documents was based on its desire to cover up the hazing scandal and avoid any 

public scrutiny of the potentially embarrassing and financially costly problem. Indeed, the 

court’s findings demonstrated its belief that UVM acted prudently in declining to release many 

of the requested documents unless and until a court order required that the documents be 

released. This court observed that based on review of the superior court’s orders reveals that is 

denial of BFP’s request for attorney’s fees was based on several factors, including that (1) 

UVM’s decision not to release many of the documents requested by BFP was not only 

reasonable, but advisable; (2) an attorney’s fee award is not necessary in this case to remedy a 

situation in which the state agency delayed release of public documents in the hopes that the 

delay and ensuring litigation would create a financial barrier to those seeking the documents; and 

(3) some of the documents would have been released anyway because of the federal lawsuit filed 

by the complaining hockey player.  

Disposition: Considering the particular facts of this case, the trial court did not abuse its 

discretion in declining to award attorney’s fees to BFP. 

Citation: C.N. v. Ridgewood Board of Education, 146 F.Supp.2d 528, 155 Ed. Law Rep. 

259 (2001). 

Key Facts: This matter was brought before the Court on the plaintiffs’ motion for a 

preliminary injunction and the defendants’ motion for summary judgment. The plaintiffs in this 

action were the parents of three minor girls who attended Ridgewood public schools. C.N. 

(mother of J.N., age 15), L.M. (mother of V.M. age 12), and M.E. (mother of J.E., age 17) were 

the plaintiffs. At the time of the events surrounding this action occurred, J.N. and J.E. were 
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students at Ridgewood High School and V.M. was a student at the Benjamin Franklin Middle 

School. Defendants were the Ridgewood Board of Education and several school officials. In 

September 1998, an organization called the Human Resources Coordinating Council (“HRCC”) 

in Ridgewood, which was comprised of public and private social service agencies, assembled a 

group of community members whose purpose was to assess the needs and interests of 

Ridgewood’s youth. The group concluded that it was necessary for Ridgewood to survey the 

student population to gain insight into the needs, attitudes, and behavior patterns of the town’s 

youth. The group met with pubic organizations and private citizens and elicited comment 

regarding the survey. The HRCC created a “Vision Team” to supervise the project, which 

included thirty persons from every sector of the community, including school officials and one 

student. Prior to the culmination of the 1998-1999 school year, the Superintendent notified all 

parents in May 1999 that the survey would be administered in the fall of 1999, and stated the 

reasons behind the survey. On September 1, 1999, the Superintendent again notified all parents 

of the survey and advised that the survey was voluntary and anonymous. The survey was fairly 

extensive, and included questions regarding relationships with parents, sexual attitudes, sexual 

behavior, and history of deviant or criminal behavior. Plaintiffs brought this action pursuant to 

42 U.S.C. §1983, alleging a deprivation of rights secured by the First, Fourth, Fifth, and 

Fourteenth Amendments of the U.S. Constitution, the Protection of Pupils Rights Amendment 

(“PPRA”), and FERPA. The plaintiffs argued that the survey was highly invasive of the students’ 

privacy and that the Board did not properly and adequately notify the parents and the students 

that the survey was voluntary and anonymous. Specifically, plaintiffs complained that the Board 

did not obtain written consent from the parents of each student.  
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Issue(s): (1) Whether or not defendants were entitled to qualified immunity. (2) Whether 

or not student survey violated either FERPA or constitutional rights.  

Holding(s): (1) Defendants were entitled to qualified immunity. (2) Voluntary and 

anonymous student survey violated neither FERPA nor constitutional requirements.  

Reasoning: FERPA-related issue is primarily discussed here. The court initially 

addressed the Section 1983 action. The touchstone of a Section 1983 action against a local 

government body is an allegation that official policy or custom is responsible for the deprivation 

of the plaintiff’s constitutional rights. As defendants argue, plaintiffs cannot maintain a Section 

1983 action against the Ridgewood Board of Education because the allegations lodged against 

the Board are not a reflection of Board policy, but rather a violation of Board policy. The 

evidence shows that the parents were given ample notice that the survey was voluntary and 

anonymous. The official policy of the Board was that the survey be administered voluntarily and 

anonymously. Consequently, even assuming employees of the Board failed to follow this 

directive, their actions cannot be characterized as carrying out the policy of the Board. Rather, if 

it was assumed that the teachers who implemented the surveys actually administered the survey 

in a mandatory fashion, this is instead a violation of the Board’s policy. Therefore, plaintiffs 

cannot maintain a Section 1983 cause of action against the Board of Education. With regard to 

the alleged FERPA violation, the court noted that even assuming the Board and individual 

defendants were not immune to suit; plaintiffs’ claims nevertheless fail on the merits. Although 

one may sue under 42 U.S.C. §1983 to vindicate violations of the Constitution or federal statutes, 

plaintiffs cannot establish that FERPA even applies to this situation. The provisions of FERPA 

do not touch upon the survey which is at issue in this case. Rather, FERPA governs accessibility 

and privacy of student education records at educational institutions. FERPA was enacted to 
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ensure access to educational records for parents and students while protecting the privacy of such 

records (see Student Press Law Center v. Alexander, 1991). The statute merely provides that the 

Secretary of Education is solely responsible for enforcing its provisions and protections (see 20 

U.S.C. §1232g(f)). The only mention of surveys in the FERPA is found at §1232g(c). This 

section does not contain substantive provisions regarding surveys, but merely prescribes a time 

frame by which the Secretary of Education shall adopt appropriate regulations. Moreover, 

FERPA is violated only when there is a “policy or practice” which prevents the inspection and 

review of a student’s education records, see 20 U.S.C. §1232g(a)(1); Weixel v. Bd. of Educ. 

(2000), or by which student information is disclosed without parental or student consent (see 20 

U.S.C. §1232g(b)(1); Jensen v. Reeves, 1999) (holding that FERPA addresses systematic, not 

individual, violations of student privacy). Here, there is no “policy or practice” of the Board 

which prevents the inspection and review of a student’s education records or which allows 

student education information to be disclosed without parental or student consent. Indeed, it 

appears that FERPA is inapplicable in this case. Accordingly, summary judgment dismissing the 

FERPA claim is appropriate. 

Disposition: The motion of the plaintiffs for a preliminary injunction is denied. The 

motion of the defendants for summary judgment if granted. Accordingly, the plaintiffs’ 

complaint is dismissed with prejudice. 

Citation: Com v. Bucella, 751 N.E.2d 373 (Mass. 2001), 155 Ed. Law Rep. 799. 

Key Facts: The defendant was a student at East Bridgewater High School. The defendant 

was charged with violating the civil rights of one of his teachers and two counts of malicious 

destruction of property over $250, all three charges arising out of graffiti on school property that 

contained obscenities and racial slurs. The evidence identifying the defendant as the perpetrator 
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of these crimes included comparison of the handwriting in several of his school work papers. At 

the request of its handwriting expert, the Commonwealth moved to compel the production of 

witnessed, comprehensive handwriting exemplars for further comparison. The defendant filed a 

motion to suppress the handwriting samples provided by his high school and a motion to dismiss; 

claiming that the evidence used to charge him was illegally obtained. The District Court denied 

the Commonwealth’s motion for production of exemplars and granted the defendant’s motion to 

suppress and his motion to dismiss. The Commonwealth appealed. 

Issue(s): (1) Whether student had an expectation of privacy in his handwriting. (2) 

Whether student’s homework assignments and tests were protected school records. (3) Whether 

search of student’s homework assignments was reasonable. (4) Whether the Commonwealth was 

entitled to further production of student’s handwriting exemplars. 

Holding(s): (1) Student had no expectation of privacy in his handwriting. (2) Student’s 

homework assignments and tests did not come within definition of protected school records. (3) 

Search of student’s homework assignments was reasonable under circumstances. (4) 

Commonwealth was entitled to further production of student’s handwriting exemplars. 

Reasoning: Only the FERPA-related issue is discussed here. The court reasoned as 

follows. The defendant contended that his papers were protected under FERPA, which imposes 

requirements on educational institutions receiving federal funds. 20 U.S.C. §1232g(a), (b), and 

(c) (1994). FERPA defines protected “education records” as all records that “contain information 

directly related to a student” and “are maintained by an educational agency or institution.” 20 

U.S.C. §1232g(a)(4)(A). Unlike the Massachusetts regulations, FERPA contains no definitions 

or limitations on what sorts of items may be placed in an “education record,” but rather makes 

any information that is “maintained” concerning a student part of that student’s “education 
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record.” The reference to records that are “maintained” by the school suggests that this definition 

does not include student papers or tests that are only briefly held by a teacher for correction and 

grading. The defendant has not cited any case that extended the protections of FERPA to a 

student’s written work product. Implicitly, the United States Court of Appeals for the Tenth 

Circuit is of the view that the papers themselves are not “education records” In Falvo v. Owasso 

Indep. Sch. Dist. No. 1-011 (2000), the court held that the practice of having students grade each 

other’s papers and announce the grades in class violated FERPA because the grades themselves 

were part of the “education record.” In its extended discussion as to why the announced grades 

were, even prior to their entry in any record, an “education record,” the court at no point even 

suggested that the papers themselves were part of the “education record” or that the practice of 

having students reach each other’s papers had violated FERPA. Moreover, FERPA is not 

violated unless a school has a “policy or practice of permitting the release of education records” 

without parental consent. 20 U.S.C. §1232g(b)(1). A single instance if releasing a record without 

parental consent (which is all that is alleged here) is not a violation of FERPA (see Achman v. 

Chisago Lakes Indep. Sch. Dist. No. 2144, 1999) (finding no FERPA violation where plaintiff 

allegedly only one incident of school releasing records without parental consent).  

Disposition: Having ruled that the initial handwriting analyses should not have been 

suppressed, and that the Commonwealth is entitled to further handwriting exemplars, we 

conclude that the motion to dismiss should have been denied. The judgments dismissing the 

complaints are vacated. The case is remanded to the District Court for further proceedings 

consistent with this opinion.  

Citation: Daniel S. v. Board of Education of York Community High School, 152 

F.Supp.2d 949, 156 Ed. Law Rep. 135 (2001).  
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Key Facts: Student and his parents sued school board, school officials and gym teacher, 

alleging various federal and state claims arising out of disciplinary incident in which student was 

forced to stand naked in front of other students in locker room. The matter was brought before 

the Court on Defendants’ Motion to Dismiss Plaintiffs’ Complaint. At the time of the events 

which form the basis of the complaint, Plaintiff Daniel S. was a 17-year-old student at York 

Community High School. Daniel S. had been diagnosed with Bi-Polar Disorder and ADHD, and 

was declared eligible for special education. Defendant Newton was a physical education teacher 

and Daniel S. had Newton for PE. On Thursday, April 15, 1999, Daniel S. and a classmate, Tim 

D., ripped their school-issued swimsuits during gym class. Mr. Newton ordered Daniel and Tim 

to leave the pool and sit down for the rest of the gym period. When the gym period ended, Mr. 

Newton instructed Daniel and Tim to remain seated while the other boys went into the locker 

room. After most of the other boys were beginning to get changed into their clothes, Mr. Newton 

instructed Daniel and Tim to go into the shower area. When Daniel and Tim got into the shower 

area, Mr. Newton ordered them to take off their torn swimsuits and hand them to him. Both boys 

asked Mr. Newton for a towel, but Mr. Newton refused their request and he had them stand 

naked in front of their classmates, who were already getting dressed. Mr. Newton screamed 

expletives at them and told them that they would not pass his class and that there would be major 

consequences for their actions. Many of the other students watched and listened to this 

interchange. After the gym period ended and the other students left, Daniel and Tim were made 

to stand without clothes in the shower area. The next class of students then entered the locker 

room and witnessed the boys’ treatment by Mr. Newton. Mr. Newton refused to allow Daniel 

and Tim to get dressed, to cover themselves with a towel, to leave the locker room, or to go to 

their next class. Mr. Newton instructed both boys that they were not to get dressed or leave the 
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locker area. Mr. Newton then left the locker room. A few minutes later a different gym teacher 

came into the locker room and saw both boys standing in the shower area without any clothes. 

He instructed the boys to get dressed and to either go to their next class or report to the Dean. 

Daniel was subsequently assigned to another gym class, but continued to be asked and teased 

about the incident by other students. At the end of the following week, during cross-country 

track practice, Mr. Newton told the cross-country team that he had kicked two students out of 

this third-period gym class. Mr. Newton told the team that the students were like those kids at 

Columbine in Colorado. Mr. Newton referred to them as “Littletons” waiting to happen, referring 

to the high school tragedy in Littleton, Colorado. Daniel and Tim were the only students who had 

been recently removed from Mr. Newton’s third-period gym class. The students on the cross-

country track team were aware that Daniel and Tim were the two students Mr. Newton removed 

from gym class. Plaintiffs filed a ten-count Complaint against Defendants based on (I) the Fourth 

Amendment, (II) the Fourteenth Amendment, (III) false imprisonment, (IV) intentional infliction 

of emotional distress, (V) slander, (VI) invasion of privacy, (VII) intrusion into seclusion, (VIII) 

invasion of privacy: false light, (IX) FERPA, and (X) the Illinois School Student Records Act. 

Defendants moved for dismissal of Plaintiffs’ federal law Counts I, II, and IX. 

Issue(s): (1) Fourth Amendment claim--unreasonable seizure. (2) Fourteenth Amendment 

claim. (3) Alleged FERPA violation. 

Holding(s): (1) Student stated claim for unreasonable seizure under Fourth Amendment. 

(2) Any substantive due process claim was foreclosed by student’s successfully stating claim for 

same conduct under Fourth Amendment. (3) Teacher’s conduct did not violate FERPA. 

Reasoning: Only the FERPA-related issue is discussed here. In their Count IX, Plaintiffs 

allege that Mr. Newton violated FERPA when he spoke to this cross-country team about his 
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decision to kick “two students” out of gym class. §1232g(b)(1) states in relevant part that: (1) No 

funds shall be made available under any applicable program to any educational agency or 

institution which has a policy or practice of permitting the release of education records (or 

personally identifiable information contained therein other than directory information . . .) of 

students without the written consent of their parents to any individual, agency, or organization. . . 

. . Defendants argue that Count IX should be dismissed since Plaintiffs have failed to state a 

claim that Mr. Newton’s disclosure to his cross-country team resulted from a “policy or practice” 

and that the information he allegedly disclosed “could be known by members of the school 

community through conversation and personal contact.” “FERPA was adopted to address 

systematic, not individual, violations of students’ privacy by unauthorized releases of sensitive 

information in their educational records” (Jensen v. Reeves, 1999). Plaintiffs’ FERPA claim is 

indeed based solely on individual incidents involving one teacher. As such, Plaintiffs’ Count IX 

fails to sufficiently allege a “policy or practice” permitting unauthorized disclosure. FERPA does 

not protect information which might appear in school records but would also be “known by 

members of the school community through conversation and personal contact” (Frasca v. 

Andrews, 1979). “Congress could not have constitutionally prohibited comment on, or discussion 

of, facts about a student which were learned independently of his school records” (Frasca). Here, 

the information Mr. Newton disclosed to his cross-country team did not derive from school 

records. Likewise, the fact that Mr. Newton had kicked Daniel S. out of his gym class would also 

be known by members of the school community. Plaintiffs, themselves, allege that two entire 

gym classes witnessed the incident. Lastly, Mr. Newton’s subjective comparison of the students 

to some nationally recognized troubled youth, while unprofessional, is not prohibited under 

FERPA since it does not constitute dissemination of records or information contained therein.  
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Disposition: The Court grants Defendants’ Motion in part and denies it in part. Plaintiffs’ 

Counts II and IX are dismissed. 

Citation: Hardin County Schools v. Foster, Ky., 40 S.W.3d 865, 152 Ed. Law Rep. 836 

(2001). 

Key Facts: This case was an appeal from an opinion of the Court of Appeals which 

reversed and remanded a decision of the circuit court which had held that the information sought 

by Foster, a newspaper reporter for The NewsEnterprise was exempt from the disclosure 

requirements of the Kentucky Open Records Act. Foster made an open records request to the 

Hardin County Schools and the Elizabethtown Independent School System to inspect and have 

copies of student hearing records that led to disciplinary actions for the school years 1990 to 

1996. Foster’s initial request acknowledged that the names of students were privileged but asked 

for the school of origin and the reason for each disciplinary action. The Hardin County School 

Superintendent denied the request, but Foster submitted a second request; asking for 

“information pertaining to” expulsions, suspensions and other actions including the offense 

prompting each action and the particular school in which the offense occurred. The 

Elizabethtown School System complied and was not a party to this action. Hardin County agreed 

to provide copies of board minutes showing a vote for expulsions governing the years in 

question, but all other information was redacted. Foster requested review by the state Attorney 

General. The Attorney General concluded that the school should provide the records without 

redacting the school and offense categories. Hardin County appealed to circuit court which 

determined that the information was excluded from the Open Records Act as the Act exempts 

public records from disclosure which is prohibited by federal law or regulation. The federal law 

found to apply was FERPA. On appeal, the Court of Appeals reversed in a 2 to 1 decision, and 
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determined that the statistical compilation did not directly relate to any particular student, and 

implied that the data was not an education record within the meaning of FERPA.  

Issue(s): (1) Whether the statistical compilation requested was an education record or a 

portion of an education record which contained personally identifiable information with the 

meaning of either FERPA or state statutes. (2) Whether the requested information would permit 

identification of individual students. 

Holding: Statistical compilation of school disciplinary actions sought by newspaper did 

not identify individual students and, thus, was not an “educational record” within the meaning of 

FERPA, and the requested information was not exempt from disclosure under Open Records 

Act.  

Reasoning: The court reasoned that the requested information was not exempt from 

disclosure under the state Open Records Act. The court noted that the Open Records Act (KRS 

61.871) states in pertinent part: That the basic policy . . . is that free and open examination of 

public records is in the public interest and the exceptions provided for by KRS 61.878 or 

otherwise provided by law shall be strictly construed, even though such examination may cause 

inconvenience or embarrassment to public officials or others. The court further reasoned as 

follows. The public agency that is the subject of an Open Records Act request, has the burden of 

proving that the document sought fits within an exception to the Open Records Act. The statute 

demonstrates a general bias favoring disclosure. The Court of Appeals correctly held that the 

Hardin County School System had not sustained its burden. The statistical compilation sought by 

Foster does not identify individual students and therefore is not descriptive of any readily 

identifiable person contemplated by the statute. The statistical compilation of disciplinary actions 

is not an educational record within the meaning of FERPA. 20 U.S.C. §1232g(b)(1) states in 
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pertinent part: No funds shall be made available under any applicable program to any educational 

agency or institution which has a policy or practice of permitting the release of education records 

(or personally identifiable information contained therein other than directory information, as 

defined in paragraph [5] of subsection [a] of this section) of students without the written consent 

of their parents to any individual, agency or organization . . . . An educational record is defined 

in FERPA as “those records, files, documents and other materials which contain information 

directly related to a student and are maintained by an educational agency or institution or by a 

person acting for such agency or institution.” 20 U.S.C. §1232g(a)(4)(A). The statistical 

information requested by Foster does not contain any information which directly relates to a 

particular student and thus is not an educational record within the meaning of the federal statute. 

As noted by the Court of Appeals, the information sought by Foster and the newspaper does not 

identify the names of any student nor reveal personal characteristics. The identity of the school, 

year of occurrence, reason for the disciplinary action and the type of action does not directly 

relate to any particular student. Personally identifiable information would include information 

that makes the identity of the student easily traceable, such as a name, address or personal 

characteristics (see 34 C.F.R. §99.3). It is only in a case where the requested records pertain to a 

single student that courts have held that a record contained personal identifiable information. 

Such is not the case here because Foster and the newspaper requested a statistical compilation, 

not individual records. The court further reasoned that discipline, order and respect for legitimate 

authority is essential in the school system. Clearly, in today’s changing society, a vital piece of 

information for parents and students is the school policy regarding disciplinary measures. To the 

extent that local school districts must collect and analyze data to provide for school safety and 

discipline the disclosure of the information sought in this open records request is proper. 
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Disposition: The decision of the Court of Appeals is affirmed. The Hardin County 

Schools are required to release the records of the student disciplinary hearing without redacting 

the particular school and offenses that appear on those records. It should be understood that 

Hardin County Schools must redact all information that would reveal any personal characteristics 

of the student, including name or age, or information that would reasonably lead to identification 

of the student. 

Citation: Axtell v. University of Texas at Austin, 69 S.W. 3d 261, 162 Ed. Law Rep. 1020 

(2002). 

Key Facts: Axtell was a freshman basketball player at the University during the 1997-98 

academic year until he was suspended for academic deficiencies. A fax message containing a 

portion of Axtell’s educational records was sent from the men’s basketball office to two local 

radio stations, KVET and KJFT. KVET subsequently broadcast the information. Axtell sued the 

University, the athletic director, and the basketball head coach for negligence under the Texas 

Tort Claims Act and for statutory violations under FERPA. The University moved to dismiss 

Axtell’s suit against it on the ground that the trial court lacked subject matter jurisdiction because 

the University had not waived its governmental immunity. The trial court granted the 

University’s motion and dismissed Axtell’s suit against it. 

Issue: Axtell argued that the trial court erred in granting the University’s plea to the 

jurisdiction because his cause of action is permitted by the limited waiver of governmental 

immunity for injuries caused by tangible personal property under the Texas Tort Claims Act. 

Holding: Tangible personal property exception to government immunity from tort 

liability under Tort Claims Act did not encompass injury resulting from disclosure of 

confidential information.  
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Reasoning: Only FERPA-related claim discussed here. On appeal, Axtell conceded that 

he cannot maintain a cause of action under FERPA against the University, so issue was not 

addressed. 

Disposition: The real substance of Axtell’s complaint is that he was harmed by the 

disclosure of confidential information. Plaintiff’s claim does not state a cause of action under the 

Tort Claims Act. The Trial Court’s grant of the University’s plea to the jurisdiction affirmed. 

Citation: Com. v. Nathaniel N., 764 N.E.2d 883, 162 Ed. Law Rep. 951 (2002). 

Key Facts: Juvenile was adjudicated delinquent in the Juvenile Court Department, 

Plymouth County, for possession of two small bags of marijuana in school. A teacher at the high 

school the juvenile was attending reported to the school’s principal witnessing what was thought 

to be a drug transaction. The teacher identified two participants, one of whom was the juvenile. 

Upon questioning by the principal, the other participant said he had purchased marijuana from 

the juvenile. The principal then called the local police. Once the police arrived, the principal 

questioned the juvenile in the presence of the police. The juvenile had two homemade pipes and 

two small packages of marijuana that were similar to those in the possession of the other student. 

A lieutenant in the local police department subsequently took out three delinquency complaints. 

The juvenile was sentenced to 1 year probation with specified conditions. On appeal, he argued 

that the Juvenile Court proceeding constituted a change of educational placement or services 

under the IDEA. 

Issue(s): (1) Juvenile claimed that his motion to dismiss the delinquency complaint 

should have been allowed because he did not receive the procedural protections the IDEA 

requires in connection with such a change. (2) Juvenile claimed that his high school violated the 

IDEA by failing to provide the police with his records pursuant to the IDEA. 
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Holding(s): (1) Juvenile was not entitled to claimed due process protections under the 

IDEA. (2) School’s failure to deliver juvenile’s school records to the police department and 

failure of the police department to consider the records, did not violate juvenile’s “specific 

procedural rights” pursuant to the IDEA. 

Reasoning: Only the school records issue will be discussed here. The juvenile argues that 

his school violated the 1997 amendment to the IDEA by failing to provide the police with his 

school records. The provision at issue is as follows: “An agency reporting a crime committed by 

a child with a disability shall ensure that copies of the special education and disciplinary records 

of the child are transmitted for consideration by the appropriate authorities to whom it reported 

the crime.” 20 U.S.C. §1415(k)(9)(B). In support of his motion to dismiss, the juvenile argued 

that the school’s failure to deliver his records to the police department and the failure of the 

police department “to consider the records in their investigation” violated his “specific 

procedural rights.” In his order denying the juvenile’s motion, the Juvenile Court judge ordered 

the “school authorities” to provide the Juvenile probation officer with “a copy of the defendant’s 

IDEA, special education, and disciplinary records within 14 days of receipt of order.” The judge 

opined that “§1415(k)(9)(B) does not say when records must be provided,” and concluded that 

the IDEA “recognizes that such records would be relevant for placement and dispositional 

purposes, hence they may be provided at any stage in the prosecution.” There is no claim that the 

alleged lack of records affected the delinquency proceedings. Nor is there any support for the 

juvenile’s claim that the school’s failure to comply with the IDEA without any showing of 

prejudice warrants dismissal of a delinquency brought by a law enforcement agency brought by a 

law enforcement agency. Whatever merits there may be in the juvenile’s complaints about his 

school’s response to his claimed disability, this is not one of those rare cases that warrants 
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overriding a District Attorney’s authority to decide whether to prosecute a case. While this 

juvenile apparently pressed for release of his records, such records are subject to important 

privacy rights. The Federal regulations governing the 1997 amendment make clear that “an 

agency reporting a crime under this section may transmit copies of the child’s special education 

and disciplinary records only to the extent that the transmission is permitted by the Family 

Educational Rights and Privacy Act.” 34 C.F.R. §300.529(b)(2) (2001). FERPA, in turn sets out 

detailed controls on third party access to educational records, as do the regulations promulgated 

under it. 34 C.F.R. §§99.30-99.33 (2001); see Sean R. v. Board of Educ. of Woodbridge, 1992).  

Disposition: Finding of delinquency affirmed. 

Citation: Frazier v. Fairhaven School Committee, 276 F.3d, 160 Ed. Law Rep. 336 

(2002). 

Key Facts: The plaintiffs in this case were Kate Frazier (a young woman alleged to suffer 

from learning disabilities) and her parents. Their suit grew out of Kate’s matriculations at, and 

her troubled 5-year odyssey through, high school. The defendants were the Fairhaven School 

Committee, the superintendent of schools, the principal of Fairhaven High School, and two mid-

level school administrators (a guidance counselor and a discipline matron). Plaintiffs asserted 

claims under §1983, IDEA, Title IX, and FERPA. The United States District Court granted 

defendants’ motion to dismiss. Plaintiffs appealed.  

Issue(s): (1) A claim that the defendants frustrated Kate’s right to a free and appropriate 

public education and, therefore, were liable for money damages under 42 U.S.C. §1983. (2) A 

claim that the high school’s discipline matron sexually harassed Kate during school hours and, 

therefore, that the defendants were liable for money damages under Title IX. (3) A claim that the 

defendants infringed Kate’s right to privacy anent her school records and, therefore, that they 
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were liable for money damages under FERPA. (4) Defendants moved to dismiss the amended 

complaint on the ground that it failed to state claims upon which relief could be granted. 

Holding(s): (1) Plaintiffs who sought to bring §1983 action based on a claimed violation 

of IDEA, in which they sought only money damages must first exhaust administrative process 

available under IDEA. (2) A hostile environment claim based upon same-sex harassment is 

cognizable under Title IX; but (3) plaintiffs’ allegations were insufficient to state a claim. (4) 

FERPA does not confer a private right of action. 

Reasoning: Only FERPA-related issue discussed here. The plaintiffs assert that the 

defendants violated FERPA by failing to maintain the confidentiality of Kate’s records. Because 

FERPA does not confer a private right of action, the dismissal of this claim is affirmed without 

discussion of its factual predicate. Congress enacted FERPA “to assure parents of students . . . 

access to their educational records and to protect such individuals’ rights to privacy by limiting 

the transferability of their records without their consent.” 120 Cong. Rec. 39,862 (1974) (joint 

statement of Sens. Pell and Buckley explaining major amendments to FERPA). The statute takes 

a carrot-and-stick approach: the carrot is federal funding; the stick is the termination of such 

funding to any educational institution “which has a policy or practice of permitting the release of 

educational records (or personally identifiable information contained therein . . .) of students 

without the written consent of their parents.” 20 U.S.C. §1232g(b)(1). Assuming, for argument’s 

sake, that the defendants disregarded this directive, the question becomes whether the plaintiffs, 

as private parties, are entitled to maintain a claim for money damages under FERPA. That 

question is a matter of first impression in this court, and the answer to it hinges on whether 

FERPA confers an express or implied private right of action. The first part of the inquiry is 

straight-forward: FERPA does not contain an express private right of action. Given the absence 
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of a provision explicitly empowering private parties to sue, the plaintiffs may pursue their 

FERPA claim only if a private right of action fairly can be implied from the statutory scheme. 

FERPA expressly authorizes the Secretary of Education--and only the Secretary--to take 

“appropriate actions” to enforce its provisions. 20 U.S.C. §1232g(f). To the end, the statute 

directs the Secretary to create an apparatus within the Department of Education to investigate, 

process, review, and adjudicate putative violations. The sole enumerated remedy for 

unremediated violations--the withholding of federal funds--is congruent with the grant of 

enforcement authority. This paradigm plainly indicates that Congress contemplated public, rather 

than private, enforcement. This indication becomes compelling when one pauses to consider that, 

before stopping the flow of federal funding to an educational institution, FERPA requires the 

Secretary to find not only that the institution has failed to comply with the statutory protocol but 

also that compliance cannot be secured by voluntary means. Congress also empowered the 

Secretary to promulgate regulations to assist in enforcing FERPA, and the Secretary has 

exercised this authority (see 34 C.F.R. §§99.60-99.67). While parents and students may file 

written complaints through this administrative machinery, the ultimate remedy remains the same: 

the Secretary may terminate federal funding to the offending educational institution. The 

provision of a specific remedy replete with administrative safeguards argues persuasively that 

Congress fashioned FERPA to include precisely the remedial action that it delineated--and none 

other. It is not surprising that the three other courts of appeals that have addressed the question 

have held that FERPA does not create an implied private right of action (see Tarka v. Franklin 

1989; Fay v. South Colonie Cent. Sch. Dist., 1986; Girardier v. Webster College, 1977). 

Disposition: The plaintiffs cannot proceed with a section 1983 claim based upon alleged 

IDEA violations without first having exhausted the IDEA’s administrative process. The plaintiffs 
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have not sufficiently alleged a claim for same-sex harassment under Title IX. FERPA gives the 

plaintiffs no right to pursue a claim for money damages. 

Citation: Gonzaga University v. Doe, 122 S.Ct. 2268 (2002), 165 Ed. Law Rep. 458. 

Key Facts: As a student at Gonzaga University (petitioner), respondent planned to 

become a public elementary schoolteacher in the State of Washington after graduation. 

Washington at the time required all new teachers to obtain an affidavit of good moral character 

from their graduating colleges. Petitioner League, Gonzaga’s teacher certification specialist, 

overheard one student tell another that respondent had engaged in sexual misconduct. League 

then launched an investigation; contacted the state agency responsible for teacher certification, 

identifying respondent by name and discussing the allegations; and, finally, told him that he 

would not receive his affidavit certification. Respondent sued Gonzaga and League in state court 

under, inter alia, 42 U.S.C. §1983, alleging a violation of FERPA. A jury awarded respondent 

compensatory and punitive damages on the FERPA claim. The Washington Court of Appeals 

reversed in relevant part, concluding that FERPA does not create individual rights and thus 

cannot be enforced under §1983. Reversing in turn, the State Supreme Court acknowledged that 

FERPA does not give rise to a private cause of action, but reasoned that the nondisclosure 

provision creates a federal right enforceable under §1983.  

Issue: Whether a student may sue a private university for damages under 42 U.S.C. 

§1983 to enforce provisions of FERPA. 

Holding: FERPA does not create personal rights to enforce under 42 §1983. 

Reasoning: The Court reasoned as follows. This Court has never held, and declines to do 

so here, that spending legislation drafted in terms resembling FERPA’s can confer enforceable 

rights. FERPA directs the Secretary of Education to enforce its nondisclosure provisions and 
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other spending conditions, §1232(f), by establishing an office and review board to investigate, 

process, review, and adjudicate FERPA violations, §1232g, and to terminate funds only upon 

determining that a recipient school is failing to comply substantially with any FERPA 

requirement and that such compliance cannot be secure voluntarily, §§1234c(a), 1232g(f). In 

Pennhurst State School and Hospital v. Holderman, 451 U.S. 1, 101 §.Ct. 1531, the Court made 

it clear that unless Congress “speaks with a clear voice,” and manifests an “unambiguous” intent 

to create individually enforceable rights, federal funding provisions provide no basis for private 

enforcement by §1983. Since Pennhurst, the Court has found that spending legislation gave rise 

to rights enforceable under §1983 only in Wright v. Roanoke Redevelopment and Housing 

Authority, 479 U.S. 418, 426, 432, 107 S.Ct. 766, and Wilder v. Virginia Hospital Assn., 496 

U.S. 498, 522-523, 110 S.Ct. 2510, where statutory provisions explicitly conferred specific 

monetary entitlements upon the plaintiffs, and there was no sufficient administrative means of 

enforcing the requirements against defendants that failed to comply. The Court’s more recent 

decisions, however, have rejected attempts to infer enforceable rights from Spending Clause 

statute whose language did not unambiguously confer such a right upon the Act’s beneficiaries 

(see, Suter v. Artist M., 503 U.S. 347, 363, 112 S.Ct. 1360; Blessing v. Freestone, 520 U.S. 329, 

340, 343, 117 S.Ct. 1353). Respondent’s attempt to read this line of cases to establish a relatively 

loose standard for finding rights enforceable by §1983 is unavailing. Because §1983 provide a 

remedy only for the deprivation of “rights . . . secured by the Federal Constitution and laws,” it is 

rights, not the broader or vague “benefits” or “interests,” that may be enforced thereunder. Thus, 

the Court further rejects the notion that its’ implied right of action cases are separate and distinct 

from its §1983 cases. To the contrary, the former cases should guide the determination whether a 

statute confers rights enforceable under §1983. Although the question whether a statutory 
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violation may be enforced through §1983 is a different inquiry from that involved in determining 

whether a private right of action can be implied from a particular statute (Wilder). The inquiries 

overlap in one meaningful respect--in either case it must first be determined whether Congress 

intended to create a federal right. For a statute to create private rights, its text must be phrased in 

terms of the persons benefited. Once the plaintiff demonstrates that the statute confers rights on a 

particular class of persons, the right is presumptively enforceable by §1983. Conversely, where a 

statute provides no indication that Congress intends to create new individual rights, there is no 

basis for a private suit under §1983. There is no question that FERPA’s confidentiality 

provisions create no rights enforceable under §1983. The provisions entirely lack the sort of 

individually focused rights-creating language that is critical. FERPA’s provisions speak only to 

the Secretary, directing that “no funds shall be made available” to any “educational . . . 

institution” which has a prohibited “policy or practice,” §1232g(b)(1). This focus is two steps 

removed from the interests of individual students and parents and clearly does not confer the sort 

of individual entitlement that is enforceable under §1983. Furthermore, because FERPA’s 

confidentiality provisions speak only in terms of institutional “policy or practice,” not individual 

instances of disclosure, see §§1232g(b)(1-2), they have an “aggregate” focus, they are not 

concerned with whether the needs of any particular person have been satisfied, and they cannot 

give rise to individual rights. The fact that recipient institutions can avoid termination of funding 

so long as they “comply substantially” with the Act’s requirements, §1234c(a), also supports a 

finding that FERPA fails to support a §1983 suit. References in §§1232g(b)(1) and (2) to 

individual parental consent cannot make out the requisite congressional intent to confer 

individually enforceable rights because each of those references is made in the context of 

describing the type of “policy or practice” that triggers a funding prohibition. The conclusion 
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that FERPA fails to confer enforceable rights is buttressed by the mechanism that Congress 

provided for enforcing FERPA violations. The Secretary is expressly authorized to “deal with 

violations,” §1232g(f), and required to establish a review board to investigate and adjudicate 

such violations, 1232g(g). For these purposes, the Secretary created the Family Compliance 

Office, which has promulgated procedures for resolving student complaints about suspected 

FERPA violations. These procedures squarely distinguish this case from Wright and Wilder, 

where an aggrieved individual lacked any federal review mechanism. Finally, because FERPA 

prohibits most of the Secretary’s functions from being carried out in regional offices, §1232g(g), 

in order to allay the concern that regionalizing enforcement might lead to multiple interpretations 

of FERPA, it is implausible to presume that Congress nonetheless intended private suits to be 

brought before thousands of federal- and state-court judges. 

Disposition: If Congress wishes to create new rights enforceable under §1983, it must do 

so in clear and unambiguous terms--no less and no more than what is required for Congress to 

create new rights enforceable under an implied private right of action. FERPA’s nondisclosure 

provisions contain no rights-creating language, they have an aggregate, not individual, focus, and 

they serve primarily to direct the Secretary of Education’s distribution of public funds to 

educational institutions. They therefore create no rights enforceable under §1983. Accordingly, 

the judgment of the Supreme Court of Washington is reversed, and the case is remanded for 

further proceedings not inconsistent with this opinion. 

Citation: J.P. ex re. Popson v. West Clark Community Schools, 230 F.Supp.2d 910 

(S.D.Ind. 2002), 172 Ed. Law Rep. 193. 

Key Facts: This matter came before the Court on a motion by the Defendants, West Clark 

Community Schools and Clark County Special Education Cooperative (collectively “West 
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Clark”), asking the Court to find that West Clark has met its responsibility to provide J.P. with a 

free and appropriate public education and that West Clark’s proposed educational plan for the 

2001-2002 year was reasonably calculated to continue to offer J.P. significant educational 

benefits. The Plaintiffs, J.P. and his parents (collectively, the “Popsons”), argued that West 

Clark’s educational program has been designed primarily to keep costs to a minimum and, as a 

result, has not given J.P. anything more than trivial educational benefits. J.P. suffered from 

autism and speech apraxia. The Popsons believed that a special program, the Applied Behavior 

Analysis (“ABA”) which utilizes discrete trial training (“DTT”), was the best possible program 

for J.P. While West Clark’s program included some ABA/DTT training, it also included a 

structured classroom, which West Clark urged provided a more meaningful context for the 

development of functional communication, a greater opportunity for the development of social 

skills, and an easier transition towards the ultimate goal of placing J.P. in an ordinary classroom. 

Given their philosophical differences, West Clark and the Popsons disagreed about a number of 

specific issues regarding the adequacy of the educational services provided by West Clark. 

Additionally, the Popsons felt that their views were not taken seriously. In the Popson’s opinion, 

West Clark had simply attempted to impose an individualized educational plan (“IEP”) upon J.P. 

without taking into account the Popson’s input, as required by law. Included in the Popson’s 

complaints that were heard by a hearing officer, was that West Clark violated FERPA. The 

Popson’s claimed that J.P’s classroom teacher, Cochran, violated their rights by destroying 

records pertaining to J.P. that were less than 5 years old. The Popson’s alleged that Cochran’s 

“record destruction” was a violation of 20 U.S.C. §1232f and 34 C.F.R. §§75.730-4. They 

alleged that West Clark engaged in a “policy or practice” of denying parents a right to review 

and inspect the educational records of their children. 
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Issue(s): (1) Whether parents were able to demonstrate that decision by hearing officer 

was wrong. (2) Whether the IEP for autistic child’s extended school year services was 

reasonably designed to confer meaningful benefits to the child. (3) Whether the parents could 

prove that goals in their child’s proposed IEP were trivial or inappropriate. (4) Whether parents 

stated claim for violation of IDEA based upon improper consideration of costs. (5) Whether 

IDEA required scientific or clinical objectivity in evaluation of child. (6) Whether there was a 

violation of FERPA. 

Holding(s): (1) Parents failed to demonstrate that decision by hearing officer was wrong. 

(2) IEP for autistic child’s extended school year was reasonably designed to confer meaningful 

benefits to child. (3) Parents failed to prove that goals in child’s proposed IEP were trivial or 

inappropriate. (4) Parents failed to state claim for violation of IDEA based upon improper 

consideration of costs. (5) IDEA did not require scientific or clinical objectivity in evaluation of 

child. (6) There was no violation of FERPA. 

Reasoning: Only the FERPA-related issue is discussed here. The Court reasoned as 

follows. This complaint refers to Cochran’s personal notes to herself about J.P which she threw 

out at the end of the school year. It does not refer to the school-home notebook or the more 

formal progress reports, which were not thrown out and which were made available to the 

Popsons. Section 1232f requires that any “recipient of federal funds . . . through any grant . . . 

shall keep records which fully disclose the amount and disposition by the recipient of those funds 

. . . and such other records as will facilitate an effective financial and programmatic audit.” On 

its face, this requirement appears to be wholly inapplicable to Cochran’s personal teaching notes, 

because those notes would be unlikely to facilitate an audit. The Popsons have not cited any 

authority holding otherwise. However, 20 U.S.C. §1232g(a)(1)(A) may be more to the point. It 
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states: No funds shall be made available under any applicable program to any educational agency 

or institution which has a policy of denying, or which effectively prevents, the parents of 

students who are or have been in attendance at a school of such agency . . . the right to inspect 

and review the educational records of their children. Although this prohibition comes closer to 

the mark, it still does not appear to be applicable to the notes in question. In the first place, this 

Court is not persuaded that Cochran’s personal teaching notes constitute “educational records” in 

the sense intended by the statute. In the second place, the fact that one teacher has a habit of 

throwing out such notes at the end of each school year does not establish the existence of a 

school-wide policy or practice of throwing them out. Moreover, even if Cochran’s acts were a 

violation of FERPA, which appears not to be the case, FERPA cannot be used as a basis for 

creating a §1983 cause of action. In Gonzaga University v. Doe (2002), the Supreme Court 

analyzed a similarly worded proscription in FERPA, which provides that “no funds shall be 

made available” to “any educational agency or institution which has a policy or practice of 

permitting the release of education records.” 20 U.S.C. §§1232g(b)(1-2). The Supreme Court 

found that even though an individual might have an interest in preventing the release of his 

education record, the statute “entirely lacked the sort of individual rights-creating language 

critical to showing . . . congressional intent” to create a private cause of action under §1983. The 

Supreme Court distinguished FERPA’s language from that used in anti-discrimination statutes 

such as Title IX (“No person shall be subjected to discrimination.”). FERPA’s provisions are 

directed only to the Secretary of Education, instructing the Secretary not to make funds available 

to an “educational agency or institution” which has a prohibited “policy or practice.” Therefore, 

they cannot serve as the basis for a §1983 cause of action. 
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Disposition: The Court finds that the dispute between West Clark and the Popsons is one 

between competing methodologies, both of which appear to be educationally sound. The Court 

will not take sides in this dispute, leaving its resolution to the educational community in general, 

and to state and local agencies responsible for educating autistic children in particular. The 

record shows that West Clark designed a program for J.P that was reasonably calculated to 

provide him with meaningful educational benefits. While a better program may have been 

available, it is not West Clark’s duty to provide the best possible education for J.P. The Court 

further finds that West Clark followed proper procedures in designing J.P.’s educational 

program. School officials worked closely with the parents, tried to learn the techniques the 

parents preferred, and incorporated some of the parents’ ideas into their proposed IEP. The fact 

that school officials did not go far enough to satisfy the Popsons does not mean that the Popsons’ 

wishes were not taken seriously. West Clark has provided J.P with an education that meets the 

standard for a free and appropriate public education. And, the IEP proposed by West Clark, to 

which the Popsons objected, was both procedurally and substantively sound. Therefore, the 

Court grants summary judgment to West Clark. 

Citation: Lewin v. Cooke, 28 Fed.Apps. 186, 162 Ed. Law Rep. 92 (2002). 

Key Facts: Jonathan Lewin sued the Eastern Virginia Medical School of the Medical 

College of Hampton Roads (EVMS) and various EVMS’s employees, alleging that the 

defendants prevailed in Lewin’s previous federal lawsuit by improperly and illegally withholding 

crucial information. In the prior federal case Lewin invoked FERPA, 20 U.S.C. §1232g(a)(2), in 

seeking to challenge the score he received on a pharmacology exam at EVMS. Lewin alleged 

that two of his answers, which were wrong according to the answer key, were in fact correct. 

Lewin essentially sought to have a federal court determine, for example, whether chlorothiazide 
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or furosemide is the most appropriate treatment for congestive heart failure. The district court 

dismissed his case, holding that FERPA §1232g(a)(2) only permits actions to correct ministerial 

or technical inaccuracies in educational records, not to challenge the substantive scientific 

accuracy of a pharmacology examinations (see Lewin v. Medical College at Hampton Roads, 

931 F.Supp. 443 (E.D.Va.1996) (Lewin I)). Lewin alleged that the defendants denied him access 

to crucial educational records so as to prevent him from prevailing in his previous federal lawsuit 

in violation of FERPA §1232g(a)(1)(A), 42 U.S.C. §1985, and Virginia civil conspiracy law. 

Lewin sought damages for lost profits, tuition, and other injuries allegedly caused by EVMS’s 

refusal to correct the grade on his pharmacology exam and EVMS’s subsequent decision to expel 

him from the school.  

Issue(s): (1) Whether or not the defendants conspired to withhold information from 

plaintiff regarding the pharmacology exam and the circumstances of his dismissal from school, 

which in turn caused the dismissal of plaintiff’s case [Lewin I] from federal court. (2) Whether or 

not defendants violated FERPA. (3) Whether or not defendants violated Virginia law.  

Holding(s): (1) Student’s claims were barred by doctrine of claim preclusion. (2) School 

officials were entitled to qualified immunity. (3) Conspiracy claim against school officials was 

barred by intracorporate immunity doctrine. (4) Sua sponte imposition of sanctions against 

student was warranted. (5) Award of attorney fees against student was warranted.  

Reasoning: Lewin seeks to revive his original claim to correct the grade on his 

pharmacology exam by alleging that he lost his first federal suit only because the defendants 

illegally withheld information essential to his case. Upon evaluation of Lewin’s complaint, all 

but one of his claims are either barred by res judicata or wholly without merit. As for one of his 

claims for access to educational records under FERPA §1232g(a)(1)(A), it is assumed arguendo 
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that it is not precluded. Nevertheless, Lewin has already received the only remedy to which he is 

entitled on this claim. Lewin’s complaint recites a number of denials of access to information, 

most occurring prior to Lewin I and a few occurring after Lewin I. Lewin alleges that in 1991 the 

defendants failed to provide him access to his pharmacology exam within 45 days of his request, 

as required by §1232g(a)(1)(A). He also alleges that in 1993 the defendants denied him access to 

the unabridged tape recording of the hearing and deliberations of the Student Progress 

Committee (SPC) that voted to expel him, also in violation of §1232g(a)(1)(A). To the extent 

that the defendants denied Lewin access to information prior to his first federal lawsuit, these 

claims are barred by the doctrine of claim preclusion. Both the §1232g(a)(2) claim brought to 

Lewin I and Lewin’s current 1232g(a)(1)(A) claim allege that the defendants denied Lewin 

access to documents necessary for him to prove the inaccuracy of the exam. Accordingly, as to 

Lewin’s access claims under §1232g(a)(1)(A) that accrued prior to his first federal suit, these 

claims involve the very same facts, are closely related in motivation, and “arise out of the same 

transaction or series of transactions” as his §1232g(a)(2) claim to correct his educational records. 

Thus, as to denials of access that occurred prior to Lewin I, Lewin could have brought (and 

arguably did bring) his §1232g(a)(1)(A) right of access claims in that suit, so he is barred by 

claim preclusion from relitigating those claims in this suit. Lewin argues that these pre-Lewin I 

denials of access had not accrued into a full-fledged FERPA violation because EVMS had not 

yet manifested a policy of denying access to records. If these denials had not accrued into a 

§1232g(a)(1)(A) claim prior to Lewin I, he could not have brought the claim in that suit, and the 

claim would not be precluded now. FERPA §1232g(a)(1)(A) applies to an institution “which has 

a policy of denying, or which effectively prevents, eligible students . . . the right to inspect and 

review their education records.” 20 U.S.C. §1232g(a)(1)(A). Under the statute an institution 
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“which effectively prevents” a student from access to his education records violates 

§1232g(a)(1)(A), regardless of whether it also has a “policy of denying” access to such records. 

Even if EVMS had not manifested a “policy of denying” access to Lewin’s education records 

prior to his first lawsuit, it had “effectively prevented” him from inspecting and reviewing those 

records. Thus, these denials give rise to claims under §1232g(a)(1)(A) prior to the first lawsuit. 

Alternatively, even if EVMS must have manifested a policy of denial in order for a 

§1232g(a)(1)(A) claim to accrue, Lewin’s allegations in this suit include multiple denials of 

access prior to the first federal lawsuit. In his October 8, 1999 motion for judgment filed in 

Norfolk Circuit Court (which was subsequently removed to a federal court), Lewin alleges at 

least five separate instances prior to Lewin I in which EVMS faculty or administration denied or 

refused to consider his repeated requests for access to his exam. He also alleges at least two 

concurrent denials prior to Lewin I of his requests for access to the full SPC deliberations tape. 

Taken together, these alleged denials suffice to establish a policy on the part of EVMS of 

denying access to Lewin’s educational records. Accordingly, even if a plaintiff must show a 

policy of denial of access to state a claim under §1232g(a)(1)(A). Lewin’s §1232g(a)(1)(A) right 

of access claim has accrued by the commencement of his first federal suit. Lewin asserts three 

alleged FERPA right of access violations that he asserts are not barred by claim preclusion 

because they had not occurred prior to his first suit. Lewin argues that EVMS violated 

§1232g(a)(1)(A) by failing to turn over the Master Challenge Exam, which is the answer key to 

the pharmacology exam, within 45 days of his request; by allegedly misrepresenting to the 

United States Department of Education (DOE) the custody status of the SPC deliberations tape; 

and by again denying him access to a complete copy of the SPC deliberations. As to the Master 

Challenge Exam, FERPA provides a right of access only to a student’s “education records.” 20 
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U.S.C. 1232g(a)(1)(A). That term is defined by FERPA to include records and documents that 

“contain information directly related to a student.” 20 U.S.C. §1232g(a)(4)(A)(i). The DOE has 

indicated in a letter to Lewin that the Master Challenge Exam is not directly related to Lewin and 

does not constitute a part of his education record. The Master Challenge Exam does not contain 

Lewin’s name, nor does it contain any record of his educational performance. While the Master 

Challenge Exam was certainly relevant to Lewin’s §1232g(a)(2) claim to correct his educational 

record, and thus discoverable in that action, it is not itself one of Lewin’s education records. 

Accordingly, Lewin has no right of access to the Master Challenge Exam under §1232(a)(1)(A). 

Lewin also argues that EVMS violated his right of access by intentionally misrepresenting to the 

DOE the chain of custody of the SPC deliberation tape. It is not at all clear that the statement 

about custody in EVMS’s letter amounted to a misrepresentation. Even if it did, the 

misrepresentation was made to DOE, not to Lewin, and the DOE nonetheless ordered EVMS to 

turn over the SPC tape. Thus, the alleged misrepresentation by EVMS does not constitute a 

denial of access under §1232g(a)(1)(A). Also, Lewin alleges that EVMS’s denial of access to the 

SPC tape in 1998 constitutes a violation of §1232g(a)(1)(A) that is independent of the claim-

barred 1993 denial. It is not clear whether the district court in the first federal suit actually 

determined the question of Lewin’s right of access to the SPC tape. If it did, the issue of Lewin’s 

right to the SPC tape would be barred under the doctrine of issue preclusion. Lewin’s complaint 

in the first case sought broad relief and could plausibly be read to state a claim for access to the 

tape in addition to his primary claim to correct his educational records. If read that broadly, the 

district court’s dismissal of his complaint would have necessarily determined that he had no right 

of access to the tape, and the doctrine of issue preclusion would bar Lewin from re-litigating that 

same issue. On the other hand, Lewin’s earlier complaint primarily presented a §1232(a)(2) right 
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to correct educational records claim, not a §1232g(a)(1)(A) right of access claim. It appears that 

the SPC tape is part of Lewin’s education record to which he is entitled access under 

§1232g(a)(1)(A), because it is a record maintained by an educational institution that contains 

information directly related to Lewin. The DOE evidently agrees and has instructed EVMS to 

provide Lewin with a copy of the tape. Assuming arguendo that Lewin’s §1232g(a)(1)(A) claim 

for access to the SPC tape is not barred by issue preclusion, that claim is nonetheless moot. The 

only injury Lewin suffered as a result of the 1998 denial was his inability to review the tape. 

Accordingly, the proper remedy for Lewin’s §1232g(a)(1)(A) claim is to order EVMS to provide 

him access to the tape. Therefore, Lewin has already received the only form of relief to which he 

is even arguably entitled, and this claim is moot. Lewin attempts to rescue this claim from 

mootness by asserting a right to nominal damages. Even assuming that nominal damages may be 

available in statutory §1983 actions, the defendants would enjoy qualified immunity from 

damages with respect to Lewin’s §1232g(a)(1)(A) claim for access to the SPC tape. The 

exchange of letters between EVMS and the DOE illustrates that EVMS reasonably believed that 

the SPC tape was excluded from the definition of education records. The DOE explained that 

according to its interpretations of FERPA, the SPC tapes did not meet the terms of the exclusion 

asserted by EVMS. Upon review, the EVMS’s position was a reasonable, if ultimately incorrect, 

reading of a statutory exclusion that has not been clearly interpreted by the courts. Accordingly, 

it was not clear at the time of the 1998 denial that the deliberations section of the SPC tape 

constituted an “education record” under FERPA, so the defendants would be entitled to qualified 

immunity on that claim. Claims alleging denial of access to information that accrued prior to 

Lewin’s first federal suit could have been brought in that suit, so Lewin is precluded from 

litigating these claims in this suit. As to the three incidents that occurred after the initiation of the 
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first federal suit, two, of these incidents do not constitute §1232g(a)(1)(A) violations, and the 

third is barred by qualified immunity to the extent it is not moot. Lewin also sued under 42 

U.S.C. §1985(2), arguing that the defendants conspired to injure his §1232g(a)(2) cause of action 

in his first federal suit in retaliation for Lewin’s testimony, deposition, and oral arguments in that 

case. The alleged retaliatory acts are, again, the defendants’ withholding of information from 

Lewin. The acts of denial of access to information are either barred by claim preclusion or did 

not cause injury to Lewin’s first federal suit. Accordingly, Lewin’s claim under §1985(2) also 

fails.  

Disposition: The orders and judgment of the district court affirmed. 

Citation: Osborn v. Board of Regents of University of Wisconsin System, 254 Wis.2d 266, 

647 N.W.2d 158, 166 Ed. Law Rep. 791 (2002). 

Key Facts: This case was a State Supreme Court review of a Court of Appeals decision 

regarding whether the Board of Regents of the University of Wisconsin System (hereinafter the 

University) must provide documents in response to open records request by Osborn and the 

Center for Equal Opportunity (hereinafter referred to collectively as Osborn). In 1998 and 1999, 

Osborn made several open record requests to the University, seeking records of applicants to its 

campuses, as well as the University of Wisconsin Law School (Law School) and the University 

of Wisconsin Medical School (Medical School). The University responded by producing some of 

the requested records, but largely denied Osborn’s requests relating to information in student 

application records. In an effort to compel the University to provide the requested records, 

Osborn filed a mandamus action. The Circuit Court concluded that the University was required 

to grant the requests relating to applicants who had not enrolled at the University, but denied 

Osborn’s requests relating to those who matriculated, regardless of Osborn’s request that 
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personally identifiable information be redacted. The court also concluded, however, that even for 

those applicants who did not matriculate, the University was not required to create new records 

in order to comply with Osborn’s request. Both parties appealed and the Court of Appeals 

affirmed in part and reversed in part. The Court of Appeals concluded that all records sought--

including records of both those who matriculated and those who did not--were prohibited from 

disclosure under FERPA. In addition, the court affirmed the circuit court’s decision refusing to 

require the University to create new records to comply with the open records request. Osborn 

requested records from the University in order to analyze and compare data regarding the 

admissions policies and practices of public institutions of professional education. Osborn first 

requested records relating to applications for undergraduate admission for the years 1993 through 

1997. The requests involved information in student applications, including, for example, high 

school grade point averages, SAT scores, race, socio-economic background, and class rank. 

Osborn later made virtually the same public records request for the same years to the Law School 

and to the Medical School. In response to the original requests to the University’s undergraduate 

campuses, the University provided several hundred pages of documents. The University also 

responded to some of those requests by claiming that it does not maintain records of the type 

requested. With regard to requests focusing largely on tests scores, grade point averages, and 

class rank by race and sex, the University denied the requests, claiming that such personally 

identifiable information is prohibited from disclosure under FERPA, and because the public 

interest in disclosure was outweighed by the public interest in non-disclosure. Moreover, the 

University claimed that the information sought by those requests is only maintained in individual 

student education records and that extracting the information requested would amount to creating 

a new record, which, it argued, is not required under the open records law. Osborn responded by 
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letter stating that he did not expect the records to be released in violation of FERPA, and that he 

anticipated that any personally identifiable information would be redacted. The University 

responded to Osborn’s letter by maintaining its position that education records are not subject to 

open records requests and that the University has no duty to redact or create new records. In 

response to Osborn’s requests to the Law School and the Medical School, the University 

similarly provided some records, but denied several of the requests, including those for test 

scores, grade point averages, and class rank by race or sex. Again, the University claimed that 

the requests asked for personally identifiable information from education records that are 

protected from disclosure by FERPA and public policy. The University also repeated its 

argument that it is not required to create new records by extracting or redacting information.  

Issue: The scope of protection from disclosure for education records under FERPA and 

the state open records law.  

Holding(s): (1) As a matter of first impression, researcher (Osborn) and agency were not 

requesting personally identifiable information that University was prohibited from disclosing 

under FERPA. (2) There was no overriding public policy interest in keeping the requested 

records confidential. (3) University was required to comply with its statutory duty to delete or 

redact information not subject to disclosure, but could charge researcher a fee based on actual, 

necessary, and direct cost of complying with requests. 

Reasoning: In Wisconsin, there is a presumption of open access to public records, which 

is reflected in both the statutes and the case law. It is declared to tbe the public policy of this 

state that all persons are entitled to the greatest possible information regarding the affairs of 

government and the official acts of those officers and employees who represent them . . . . The 

denial of public access generally is contrary to the public interest, and only in an exceptional 
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case may access be denied. The right to inspect public records, however, is not absolute. In 

certain circumstances, a custodian should deny a request to inspect public records. Access should 

be denied where the legislature or the court has predetermined that the public interest in keeping 

a public record confidential outweighs the public’s right to have access to the documents. 

FERPA conditions the availability of funds to educational agencies and institutions based on 

their policies and practices regarding open access to education records. Before discussing the 

applicability of FERPA to the open records requests at issue here, it is noted that, on its face, the 

Act does not prohibit the disclosure of the records Osborn requested from the University. In fact, 

FERPA does not prohibit disclosure of any documents. Rather, FERPA operates to deprive and 

educational agency or institution of funds if “education records (or personally identifiable 

information contained therein . . .)” are disclosed without consent. 20 U.S.C. §1232g(b)(1). 

There is no question to the importance of, and the University’s interest in, receiving funding; 

therefore, it is important to interpret FERPA here according to what records or information the 

University can disclose without jeopardizing its eligibility for funding. The dispute here is to 

what extent, if any, FERPA protects from disclosure the records Osborn has requested from the 

University. The scope of protection for records under FERPA, is one of first impression in 

Wisconsin. In denying Osborn’s open records requests, the University relied on FERPA, 

claiming that the requested records are “education records” which, under FERPA and 

Wisconsin’s open records law, are excepted from the general rule of inspection. Specifically, the 

University argues that student records include records of applicants who subsequently attend the 

University, as well as records of applicants who do not matriculate. The University seems to 

contend that all student records contain only personal information, and not any information that 

is subject to disclosure because of an open records request. According to the University, because 
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Osborn’s requests are for information regarding each applicant for enrollment, on their face, the 

requests are for personally identifiable information protected from disclosure by FERPA. In 

contrast, Osborn argues that FERPA prohibits disclosure of information contained in education 

records in only two situations, neither of which is present here. First, he argues that FERPA 

prohibits disclosure of an entire education record. Second, FERPA prohibits the disclosure of 

personally identifiable information in an education record. Osborn claims that because the open 

records requests here do not ask for entire education records, nor do the requests ask for 

personally identifiable information, the Act does not prohibit the University from complying 

with his open records requests.  

Based on the plain language of FERPA, the Act prohibits non-consensual disclosure of 

personally identifiable information contained within education records. The plain language of 

FERPA protects from disclosure “education records (or personally identifiable information 

contained therein other than directory information . . .).” 20 U.S.C. §1232g(b)(1). Based on this 

unambiguous language, it is clear that FERPA protects the disclosure of education records. It is 

also clear, however, that FERPA does not prohibit disclosure of all information contained in such 

records. The Act itself indicates that directory information, which is part of an education record, 

is subject to release. Furthermore, as Osborn notes, the parenthetical referring to personally 

identifiable information would be meaningless if FERPA prohibited disclosure of all information 

in education records. We [court] interpret FERPA by giving effect to the parenthetical reference 

to personally identifiable information. Accordingly, it is concluded that FERPA prohibits non-

consensual disclosure of personally identifiable information contained in education records. In 

order to determine if the requested information is personally identifiable and subject to 

protection from disclosure, we [court] look to the regulations adopted to implement FERPA. 



 

395 

Specifically, 34 C.F.R. §99.3 (2000) defines personally identifiable information as follows: 

Personally identifiable information includes, but is not limited to: (a) The student’s name; (b) 

The name of the student’s parent or other family member; (c) The address of the student or 

student’s family; (d) A personal identifier, such as the student’s social security number or student 

number; (e) A list of personal characteristics that would make the student’s identity easily 

traceable; or (f) Other information that would make the student’s identity easily traceable. Based 

on this definition, we [court] conclude that only of the open records request seeks information 

that would make a student’s identity traceable, may a custodian rely on FERPA to deny the 

request on the basis that it seeks personally identifiable information. This interpretation is 

consistent with Wisconsin’s prior interpretation of FERPA in Rathie v. Northeastern Wisconsin 

Technical Institute (1987). In Rathie, the Court of Appeals addressed FERPA in the context of an 

open records request for attendance and grade forms, including the name, social security number, 

telephone number, class attendance record, and final grade of each student enrolled in courses at 

the Northeastern Wisconsin Technical Institute. Based on the language and purpose of FERPA, 

the court held that the custodian of the requested attendance and grade records properly denied 

the open records request. This interpretation of FERPA is also consistent with interpretations of 

the Act in other jurisdictions (see Tarka v. Franklin, 1989) (“A student’s or parent’s consent is 

required where personally identifiable information from the educational records of a student is to 

be disclosed.”); Doe v. Knox County Bd. of Educ., (1996) (applying FERPA by focusing on 

whether the information disclosed was personally identifiable); Norwood v. Slammons (1991) 

(“Before personally identifiable information from the education records of a student may be 

disclosed, the consent of the student or parent must be obtained.”); Mattie T. v. Johnston (1976) 

(holding that FERPA does not apply when a subpoena allows the custodian to delete or cover up 
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personally identifiable information in the requested documents); Human Rights Auth. of the State 

of Ill. Guardianship & Advocacy Comm’n v. Miller (1984) (comparing Illinois Student Records 

Act to FERPA as “affecting only records containing personally identifiable information”); 

Kryston v. Bd. of Educ. of the E. Ramapo Cent. Sch. Dist. (1980) (holding that release of 

“scrambled” test scores would not constitute disclosure of personally identifiable information 

under FERPA). Similar to Rathie, we [court] conclude that non-consensual access to information 

in education records is not wholly forbidden. Rather, access is limited only to disclosure of 

information that is not personally identifiable. An institution may release personally identifiable 

information contained in an education record, but only upon written consent, unless it is 

directory information. Osborn is not requesting the student’s name, the name of the student’s 

parent or other family member, the address of the student or student’s family, or a personal 

identifier such as the student’s social security number. The disputed open records request here 

focus largely on test scores, class rank, grade point average, race, gender, ethnicity, and socio-

economic background. Furthermore, Osborn has maintained that the University should comply 

with FERPA by redacting all personally identifiable information. Therefore, Osborn is not 

requesting personally identifiable information. Consequently, the University cannot rely on 

FERPA to prohibit the disclosure of the requested information found in the student’s application 

records. Because the requested information is not personally identifiable, there is no overriding 

public policy interest in keeping the requested records confidential. Consistent with Osborn’s 

open records requests and FERPA the University must redact or delete personally identifiable 

information in the application records before releasing the information subject to disclosure. The 

University is entitled to charge a fee for the actual, necessary and direct cost of complying with 

these open records requests.  
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Disposition: The decision of the court of appeals is reversed. 

Citation: Owasso Independent School District v. Falvo, 122 S.Ct. 934 (2002), 161 Ed. 

Law Rep. 33. 

Key Facts: Three of respondent Kristja J. Falvo’s children were in enrolled in Owasso 

Independent School District No. 1-011. The children’s teachers, like many teachers used peer 

grading. The students exchanged papers with each other and score them according to the 

teacher’s instructions, then return the work to the student who prepared it. In this case, the 

student could either call out the score or walk to the teacher’s desk and reveal it in confidence, 

though, by that stage the score was known at least to the one other student who did the grading. 

Both the grading and the system of calling out the scores were in contention here. Respondent 

claimed the peer grading embarrassed her children. She asked the school district to adopt a 

uniform policy banning peer grading an requiring teachers either to grade assignments 

themselves or at least to forbid students from grading papers other than their own. The school 

district declined to do so, and respondent brought a class action pursuant to 42 U.S.C. §1983 

against the school district, the superintendent, the assistant superintendent, and the principal of 

the school (petitioners). Respondent alleged the school district’s grading policy violated FERPA. 

The United States District Court for the Northern District of Oklahoma granted summary 

judgment in favor of the school district’s position. The Court of Appeals for the Tenth Circuit 

reversed. The United States Supreme Court granted certiorari to decide whether peer grading 

violated FERPA. 

Issue: Whether peer-graded classroom work and assignments were education records 

within the meaning of FERPA. 
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Holding: A student assignment does not satisfy the FERPA definition of “education 

records,” as soon as it is peer-graded by another student, so that FERPA is not violated by such 

grading or calling out of the scores. 

Reasoning: The Court noted that it assumes without deciding, FERPA provides private 

parties with a cause of action enforceable under §1983. The Court noted that it had already 

granted certiorari on that issue and would address that issue in Gonzaga University v. Doe 

(2002). The Court stated that though that question is left open, the Court has subject-matter 

jurisdiction here because respondent’s federal claim is not so completely devoid of merit as not 

to involve a federal controversy. The Court reasoned as follows. Petitioners and the United States 

contend that education records include only institutional records, e.g., student grade point 

averages, standardized test scores, and records of disciplinary actions. But respondent, adopting 

the Tenth Circuit’s reasoning, contends that an assignment satisfies §1232g(a)(4)(A)’s definition 

as soon as another student grades it. That court determined that teacher’s grade books and the 

grades within are “maintained” by the teacher and this covered by the Act. The court recognized 

that teachers do not maintain the grades on individual assignments until they have recorded them 

in the grade books. It reasoned, however, that if the teacher cannot disclose the grades once 

written in the grade book, it makes no sense to permit disclosure immediately beforehand. Two 

statutory indicators show that the Tenth Circuit erred. First, student papers are not, at that stage, 

“maintained” under §1232g(a)(4)(A). That word’s ordinary meaning is to preserve or retain. 

Even assuming that a grade book is an education record, the scores on a student-graded 

assignment is not “contained therein,” §1232g(b)(1), until the teacher records it. “Maintain” 

suggests FERPA records will be kept in a file in a school’s record room or on a secure database, 

but student graders only handle assignments for a few minutes as the teacher calls out the 
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answers. The Tenth Circuit also erred in concluding that a student grader is “a person acting for” 

an educational institution. §1232g(a)(4)(A). That phrase connotes agents of the school. Just as it 

would be awkward to say students are acting for the institution when following their teacher’s 

instruction to take a quiz, it is equally awkward to say they are acting for the institution when 

following their teacher’s direction to score it. That process can be as much a part of the 

assignment as taking the test itself. FERPA does not prohibit such educational techniques. 

Moreover, saying that students are acting for the teacher in grading as assignment is different 

from saying they are acting for an educational institution in maintaining it. Other FERPA 

sections--e.g., §1232g(b)(4)(A), which requires educational institutions to maintain a record of 

access kept with the student’s education records--support this Court’s interpretation. The instant 

holding is limited to the narrow point that, assuming a teacher’s grade book is an education 

record, grades on students’ papers are not covered by the Act as least until the teacher has 

recorded them. The Court does not reach the broader question whether the Act protects grades on 

individual assignments once they are turned in to teachers.  

Disposition: The judgment of the Court of Appeals is reversed, and the case is remanded 

for further proceedings consistent with this opinion. 

Citation: Rim of the World Unified School Dist. v. Superior Court, 104 Cal. App. 4th 

1393, 129 Cal. Rptr.2d 11 (2002). 

Key Facts: Real party in interest (Larry Komar) made a request to petitioner under the 

California Public Records Act (CPRA) “to review all documents pertaining to any and all 

suspension over 3 days, and all expulsions acted on by petitioner during an extended period. 

Petitioner (Rim of the World Unified School District) denied the request on the basis that the 

documents were student records, the disclosure of which would be an unwarranted invasion of 
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privacy under (California) Government Code section 6254. Petitioner offered to provide 

statistical information. In a second request, real party in interest limited the inquiry to expulsions 

only. The real party in interest cited (California) Education Code section 48918 (“records of 

expulsions shall be a non privileged, disclosable public record”) and an Attorney General 

opinion to the effect that student names and reasons for the expulsions are disclosable. Petitioner 

again denied real party in interest’s request, this time citing federal law (FERPA) that 

unauthorized disclosure of student records may lead to loss of federal funding. Real party in 

interest filed a petition for writ of mandate in the Superior Court seeking access to the records. 

Petitioner demurred to the petition. The trial court overruled the demurrer and ordered petitioner 

to respond. 

Issue(s): (1) Petitioner filed an instant petition contending that FERPA prohibits the 

disclosure of the requested disclosure of the requested records and that federal law preempts state 

law in this matter. (2) Real party in interest argues in the alternative that the Superior Court be 

allowed to conduct an in camera review of the records so that versions of requested records 

redacted of student names and other identifiable information could be disclosed. 

Holding(s): (1) FERPA preempts California law, in that California law requires the 

public disclosure of student expulsion records while FERPA conditions the receipt of federal 

funds on protecting students and their parents from disclosure of this very type of record. (2) The 

court found no support in FERPA to allow for the requested in camera review. 

Reasoning: Although the California Education Code (§49076) provides that student 

records are ordinarily not available to the general public, California law (§48918) treats 

expulsion records differently from other student records. The formal action to expel a student 

must be made in public and the student’s expulsion record is available to any member of the 
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public for the asking. As with California law, FERPA provides for the privacy of education 

records. “Education records” are defined as documents which “contain information directly 

related to a student” or “are maintained by an educational agency or institution . . .” Moreover, 

recent federal case law makes it clear that student disciplinary records are protected from 

disclosure as education records. U.S. v. Miami University (6th Cir. 2002) found FERPA’s 

definition of “education records” includes disciplinary records “because they directly relate to a 

student and are kept by that student’s university. Notably, Congress made no content-based 

judgment with regards to its ‘education records’ definition.” The U.S. v. Miami court also 

pointed to several exemptions from the confidentiality of student disciplinary records that 

“clearly evolve from a base Congressional assumption that student disciplinary records are 

‘education records’ and thereby protected from disclosure.” In addition to citing logic from U.S. 

v Miami, this court further reasoned that if they denied the writ and the trial court orders 

petitioner to divulge student expulsion records, petitioner could be subjected to withdrawal of 

federal funding and to individual federal lawsuits from students whose privacy is affected. Also, 

the Court reasoned that it is quite foreseeable that a federal court acting under authority of 

FERPA could issue an order enjoining the release of the same records which the trial court here, 

acting under state law, may order the petitioner to divulge. It is this last prospect which brings 

into play the doctrine of federal preemption. The Court cited California Coastal Com’n v. 

Granite Rock Co. (1987): State law is “preempted to the extent it actually conflicts with federal 

law, that is, when it is impossible to comply with both state and federal law, or where the state 

law stands as an obstacle to the accomplishment of the full purposes and objectives of 

Congress.” The Court reasoned that here, federal law prohibits educational institutions from 

receiving federal funds unless they safeguard education records in the manner prescribed by 
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FERPA. At the same time, California law mandates that student expulsion records be publicly 

disclosed on demand. This is a genuine, undeniable conflict between state and federal law. 

Further, California law is an obvious obstacle to accomplishing Congress’s purposes and 

objectives in enacting FERPA.  

With regard to the real party in interest’s argument in the alternative that the superior 

court be allowed to conduct an in camera review of the records, the Court found no support for 

the argument in FERPA or in the cases interpreting FERPA. The Court reasoned that even if the 

student’s name and other identifying information were redacted from an expulsion record, it 

would still contain “information directly related to a student,” such as specific reasons for the 

expulsion and other details. 

Disposition: A peremptory writ of mandate was issued directing the Superior Court of the 

County of San Bernardino to set aside its August 8, 2002, order overruling petitioner’s demurrer 

to real party in interest’s petition for writ of mandate and enter an order sustaining the demurrer 

without leave to amend. In other words, the petitioner (Rim of the World Unified School 

District) did not have to release the requested records. 

Citation: Taylor v. Vermont Department of Education, 313 F.3d 768 (2nd Cir. 2002), 172 

Ed. Law Rep. 87. 

Key Facts: Plaintiff Appellant in this case was Pam Taylor (the natural mother of L.D.). 

At the time of this complaint, L.D. was a student at the Weybridge Elementary School in 

Vermont. Taylor had obtained a divorce from L.D.’s father in February 1992 and moved to the 

U.S. Virgin Islands. The parents shared custody of L.D. for a 2-year period after the divorce, 

after which time they returned to court, each seeking a greater role in L.D.’s parenting. The 

Vermont family court ultimately revoked the prior custody arrangement and awarded L.D.’s 
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father full custody. The Addison Family Court did provide, in part, that the mother shall have a 

right to reasonable information regarding the child’s progress in school and health and safety. 

However, all legal rights and physical rights were invested in the father. From the fall of 1994 

until June 1998, L.D. attended Robinson Elementary School (“Robinson”), a part of the 

Starksboro School District (“SSD”) and the Addison Northeast Supervisory Union (“ANSU”). 

From February 1996 until June 1998, officials at Robinson assessed L.D. in conjunction with a 

suspected disability. The ANSU Evaluation and Planning Team determined that L.D. was not 

eligible for special education under the IDEA, but that she did have Attention Deficit Disorder 

(“ADD”). ANSU evaluated L.D. to determine what accommodations would be appropriate under 

the Rehabilitation Act of 1973. Plaintiff Taylor was not notified of any of the meetings or 

evaluations that were conducted as part of this assessment, nor was she informed that the school 

suspected that L.D. suffered from a disability. Moreover, although Taylor requested L.D.’s 

school records in June 1998, Robinson did not provide Taylor with L.D.’s special education 

records. Taylor eventually received the special education records from the Weybridge School 

District in 1999. L.D. and her father moved to Weybridge in the summer of 1998. The 

September, L.D. commenced fourth grade at Weybridge Elementary School, which is a part of 

the Addison Central Supervisory Union (“ACSU”). The Weybridge School District formed an 

Education Support Team to evaluate L.D. for disabilities. In October and November 1998, 

Taylor traveled to Weybridge to attend what she believed were parent-teacher conferences to 

discuss L.D.’s academic and social difficulties. She was not informed that, in fact, these 

meetings were being conducted in order to complete L.D.’s preliminary disability evaluation. 

Throughout the remainder of the academic year, meetings and assessments of L.D. continued and 

a Notice of Consent for Special Education Evaluation was issued by the Weybridge School 
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District, without any notice to the plaintiff. In May 1999, in response to letters Taylor had sent to 

both the ANSU and ACSU, the Weybridge Elementary School sent her complete copies of 

L.D.’s educational records. Through a review of these records, Taylor realized that the school 

district suspected that L.D. suffered from a disability. During that same month, psychologist 

Messerle began her disability evaluation. Messerle contacted the plaintiff, explaining that she 

had been hired by ACSU to help L.D. become more successful in school, and that she needed 

information on L.D.’s actual temperament from birth. Messerle concluded that L.D. qualified for 

special education due to her emotional-behavioral problems. Taylor received a copy of the 

evaluation on July 19, 1999. On August 25, 1999, Taylor wrote to Weybridge with concerns 

regarding the accuracy of the report and asked for certain factual corrections. Some, but not all, 

of the requested changes were made. On July 9, 1999, and Individualized Education Program 

(“IEP”) team consisting of L.D.’s father, stepmother, Messerle, school principal (Johnson), 

learning specialist (Brown), and L.D.’s fourth grade teacher determined that L.D. suffered from 

an emotional-behavioral disability under Vermont Department of Education Regulation 

2362.1(h). On August 30, the IEP team met to create L.D.’s first IEP, and on September 7, they 

sent L.D. for a neuropsychological evaluation at the Dartmouth Medical School. Although 

Taylor was later sent copies of the minutes from the August 30 meeting and the report issued by 

the Medical School, she was not informed in advance that any of these meetings or evaluations 

was to take place. On September 3, 1999, Taylor wrote to James Lombardo, and ACSU official, 

alleging forty-five violations of her rights under federal and state law. Taylor asked to be 

included as a member of L.D.’s IEP team, for access to L.D.’s educational records, and to be 

allowed input into the content of those records. She sent a courtesy copy to other officials. The 

school system’s legal counsel informed Taylor that the school would provide her with 



 

405 

information on L.D.’s progress, that it would consider information and input from her that did 

not contradict input received from L.D.’s father, and that she would be given notice of and 

allowed to attend future meetings. Taylor demanded an Independent Educational Evaluation 

(“IEE”). This request was discussed at a subsequent IEP meeting in November. As L.D.’s father 

opposed further evaluation, and the team likewise concluded that further evaluation would 

impact L.D. negatively, Taylor’s request was denied. Taylor then filed a Request for a Due 

Process Hearing with the Commissioner of the Vermont Department of Education (“VDOE”) to 

compel Weybridge to substantiate its determination that L.D. was “seriously emotionally 

disturbed.” A VDOE hearing officer dismissed the petition on the ground that plaintiff lacked 

legal standing to pursue any claim under the IDEA. In October and December 1999, plaintiff 

again notified the school that she believed that L.D.’s educational file contained inaccurate 

information and asked that the file be amended. Specifically, Taylor sought to eliminate any 

reference to L.D’s stepmother as the child’s “mother” or “parent,” among other changes. The 

school did not respond to Taylor’s letters, but Taylor did receive a copy of a letter addressed to 

L.D.’s father. The letter stated that the school had removed certain letters written by Taylor from 

L.D.’s files but, pursuant to the father’s written request, would not amend the school records 

further. Taylor’s petition for a hearing to challenge the content of L.D.’s records was denied by 

ACSU on the ground that, as Taylor lacked decision-making authority for L.D., there were no 

issues to be heard. Taylor brought suit pro se in federal court. In count one, Taylor sought an 

order compelling the school district to demonstrate the appropriateness of its disability 

determination, as well as compensatory and punitive damages for defendants’ IDEA violations. 

In count two, Taylor asked the school be compelled to ensure that L.D’s educational records 

contained accurate information pursuant to procedures set forth in FERPA, the IDEA, and the 
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implementing regulations; that the school be compelled to supply Taylor with all of L.D.’s 

educational records; and that the Court award Taylor compensatory and punitive damages for the 

violations of her rights under FERPA and the IDEA with respect to records access and record 

content. Taylor brought her FERPA action under 42 U.S.C. §1983. Defendants thereafter filed 

motions to dismiss. The magistrate judge granted defendants’ motion to dismiss, holding that, as 

a non-custodial parent, Taylor lacked standing under the IDEA and FERPA. Taylor appealed. 

Issue(s): (1) Whether mother (plaintiff) had standing to demand a hearing under the 

IDEA on the appropriateness of IEP evaluation of child. (2) Whether records-access provisions 

of FERPA created personal rights enforceable under §1983. (3) Whether mother (plaintiff) had 

an IDEA records-access claim. (4) Whether mother (plaintiff) was exempt from exhaustion 

requirement of IDEA. (5) Whether mother had standing to bring record-amendment claim under 

FERPA. (6) Whether individually named defendants were entitled to qualified immunity.  

Holding(s): (1) Mother lacked standing to demand a hearing under the IDEA on the 

appropriateness of school official’s IEP evaluation of child. (2) Records-access provisions of 

FERPA created no personal rights enforceable under §1983. (3) Allegations supported mother’s 

IDEA records-access claim. (4) Mother was exempt from exhaustion requirement of IDEA on 

grounds of futility and inadequacy of remedy. (5) Mother lacked standing to bring record-

amendment claim under FERPA. (6) Issue of whether individually named defendants were 

entitled to qualified immunity could not be resolved at motion to dismiss phase. 

Reasoning: Only FERPA-related issues are discussed here. With regard to Taylor’s 

record-access claim under FERPA, the court reasoned as follows. FERPA commands that a 

parent must be permitted to review and inspect a child’s educational records. 20 U.S.C. 

§1232g(a)(1)(A). Before considering the merits of Taylor’s FERPA claim, the court first turned 
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their attention to whether Taylor could bring a §1983 action for an alleged violation of FERPA’s 

record-access provisions. At the time Taylor filed her complaint, it was settled law in this Circuit 

that FERPA’s record-access provisions created rights enforceable through a §1983 action (see 

Fay v. South Colonie Cent. Sch. Dist., 1986). Subsequent to oral argument in this case, however, 

the Supreme Court handed down a decision which calls Fay’s continuing validity into question. 

In Gonzaga University v. Doe (2002), the Court explicitly overturned this Circuit’s decision in 

Brown v. City of Oneonta (1997), and held that the non-disclosure provisions of FERPA, 20 

U.S.C. §1232g(b)(1), do not confer federal rights enforceable through a §1983 action. The court 

held that Gonzaga compels the conclusion that Fay is no longer good law and reasoned as 

follows. Several other circuits have stated that Gonzaga applies to FERPA broadly, rather than 

only to the non-disclosure provisions of §1232g(b) (see Mo. Child Care Ass’n v. Cross, 294 F.3d 

1034, 1040 n. 8, 8th Cir. 2002). (“In Gonzaga, the Court holds that FERPA, which provides for a 

review board established by the Secretary of Education to hear individual complaints of 

violations of the statute’s provisions, does not create any individual rights . . . that are 

enforceable in private actions under §1983.”); United States v. Miami Univ. (2002) (“In Gonzaga 

University v. Doe, the Supreme Court held that the FERPA does not create personal rights that an 

individual may enforce through 42 U.S.C. §1983.”). Although Gonzaga’s discussion does appear 

to be limited to the §1232g(b) non-disclosure provisions, there is no need to determine whether 

Gonzaga’s express holding applies to FERPA in its entirety because, applying the analysis set 

forth in Gonzaga, it is concluded that plaintiff does not have the personal right required for a 

§1983 claim under §1232g(a). Gonzaga clarifies that “a court’s role in discerning whether 

personal rights exist in the §1983 context should . . . not differ from its role in discerning 

whether personal rights exist in the implied right of action context.” Under both tests, it must be 
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initially decided if the statutory language “unambiguously confers an enforceable right” upon an 

identifiable class of beneficiaries (Gonzaga court quoting Suter v. Artist M., 503 U.S. 347, 363, 

112 S.Ct. 1360, 118 L.Ed.2d 1, 1992). In Fay, this Circuit ruled that FERPA’s record-access 

provisions, 20 U.S.C. §1232g(a)(1), do not create an implied cause of action but could support a 

suit under §1983. Fay did not address the threshold issue identified by the Gonzaga Court in 

rendering either of these holdings. Citing to Girardier v. Webster College (1977), we [court] 

based our conclusion that FERPA does not contain an implied cause of action on the state’s 

failure to evince a Congressional intent to create a privately enforceable remedy. With respect to 

the issue whether FERPA could be enforced pursuant to §1983, Fay implicitly assumed that 

§1232g(a)(1) conferred a federal right, and passed immediately to the question of whether 

“Congress . . . created so comprehensive a system of enforcing the statute as to demonstrate an 

intention to preclude remedy under section 1983.” Finding that it did not, we [court] held that the 

record-access provisions were enforceable under S 1983. Because Fay did not explicitly apply 

the standard announced by the Gonzaga Cout--that is, whether the statutory language 

unambiguously confers a federal right on a class of beneficiaries--we must conduct our own 

analysis of §1232g(a)(1). That analysis begins with Gonzaga’s discussion of §1232g(b)(1). In 

Gonzaga, the Supreme Court examined the specific language of FERPA’s non-disclosure 

provisions, 20 U.S.C. §1232g(b)(1), as well as the structure of the statute, and stated that “we 

have never before held, and decline to do so here, that spending legislation drafted in terms 

resembling those of FERPA can confer enforceable rights.” The Supreme Court held, first, that 

the non-disclosure provisions “entirely lack the sort of rights-creating language critical to 

showing the requisite congressional intent to create new rights.” The Court contrasted subsection 

(b) to the individually-focused statutes the Court had previously found privately enforceable. The 
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Court noted that the non-disclosure provisions are both directions to the Secretary of Education 

and commands to make no funds available to educational institutions that have in place the 

disfavored policy or practice, thus suggesting an aggregate focus rather than an emphasis on 

individual rights. The records-access provisions at issue here read, in pertinent part: No funds 

shall be made available under any applicable program to any educational agency or institution 

which has a policy of denying, or which effectively prevents, the parents of students who are or 

have been in attendance at a school of such agency or at such institution, as the case may be, the 

right to inspect and review the education records of their children. If any material or document in 

the education records of a student includes information on more than one student, the parents of 

one of such students shall have the right to inspect and review only such part of such material or 

document as relates to such student or to be informed of the specific information contained in 

such part of such material. Each educational agency or institution shall establish appropriate 

procedures for the granting of a request by parents for access to the education records of their 

children within a reasonable period of time, but in no case more than 45 days after the request 

has been made. 20 U.S.C. §1232g(a)(1)(A). Section 1232g(a)(1)(C) lists the materials that will 

not be made available to students, which includes documents to which a student has explicitly 

waived his or her “right of access.” Section 1232g(a)(1)(C)(iii). Finally, §1232(a)(1)(D) provides 

that “a student or a person applying for admission may waive his right of access to confidential 

statements.” Section 1232g(a)(1)(A) thus combines elements of both the funding-prohibition 

language that the Gonzaga Court held does not confer an individual right and the individually 

focused language that evidences an intent to create an enforceable right. The records-access 

provisions, like the non-disclosure provisions, speak directly to the Secretary of Education. In 

this respect, the statute focuses on the prohibition of federal funding. While the remainder of 
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§1232g(a)(1)(A) does not exclusively concern actions to be taken by the Secretary of Education, 

the language of the second sentence can be construed as a more detailed descriptor of the general 

policy, announced in the first sentence, that educational institutions are required to implement 

with respect to record access. Thus, rather than directly conferring rights on parents, the second 

sentence can be read as acting as a limitation on which records schools should make available. 

Although the references to a parent’s “right” in the funding-prohibition section of §1232g(a) 

admittedly place a greater emphasis on the benefited class of parents than does §1232g(b), the 

Gonzaga Court noted that a mere reference to a parental “right” is not determinative. The 

[dissent] suggests that any reference to “rights,” even as a shorthanded means of describing 

standards and procedures imposed on funding recipients, should give rise to a statute’s 

enforceability under §1983. Although the “rights” language of §1232g(a) is stronger than that 

used in §1232(a) can be read as simply modifying the terms imposed on fund-receiving 

institutions, we cannot say that is creates an “unambiguously conferred right.” The Gonzaga 

Court also found significant that the non-disclosure provisions prohibited an “institutional policy 

or practice, not individual instances of disclosure.” Section 1232g(a) likewise begins by making 

clear that it applies to institutions that have “a policy of denying, or which effectively prevents, 

the parents of students . . . the right to inspect and review the education records of their 

children.” Again, while the record-access provisions may contain greater individual focus than 

the non-disclosure provisions, in that institutions that “effectively prevent” parents from 

exercising their rights could do so on either an individual or an aggregate level, we do not find in 

this language an unambiguous expression of congressional intent to confer an individual right 

enforceable by §1983. Accordingly, because we find that Gonzaga compels the conclusion that 

FERPA’s records-access provisions, §1232g(a)(1), do not create a personal right enforceable 
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under §1983, we overrule Fay v. South Colonie Central School District (1986), to the extent that 

our holding contradicts it.  

With regard to Taylor’s claim that ACSU defendants deprived her of her right under 

FERPA, 20 U.S.C. §1232g(a)(2), to challenge inaccuracies in her daughter’s school records, the 

court reasoned as follows. The FERPA regulations provide: (a) An educational agency or 

institution shall give a parent or eligible student, on request, an opportunity for a hearing to 

challenge the content of the student’s education records on the grounds that the information 

contained in the education records is inaccurate, misleading, or in violation of the privacy rights 

of the student; (b)(1) If, as a result of the hearing, the educational agency or institution decides 

that the information is inaccurate, misleading, or otherwise in violation of the privacy rights of 

the student, it shall: (i) Amend the record accordingly; and (ii) Inform the parent or eligible 

student of the amendment in writing; (2) If, as a result of the hearing, the educational agency or 

institution decides that the information in the education record is not inaccurate, misleading, or 

otherwise in violation of the privacy rights of the student, it shall inform the parent or eligible 

student of the right to place a statement on the contested information in the record or stating why 

he or she disagrees with the decision of the agency or institution, or both. 34 C.F.R. §99.21. 

Taylor lacks standing to bring her record-amendment claim, and therefore the question of 

whether a plaintiff may bring a §1983 action to enforce the provision is not reached. In contrast 

to the IDEA regulations, the FERPA implementing regulations specifically address the question 

of a non-custodial parent’s rights under the statute: “An educational agency or institution shall 

give full rights under the Act to either parent, unless the agency or institution has been provided 

with evidence that there is a court order, State statute, or legally binding document relating to 

such matters as divorce, separation, or custody that specifically revokes these rights.” 34 C.F.R. 
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§99.4. In other words, the extent of Taylor’s rights under FERPA must be determined with 

reference to the rights she retained under the decree. The divorce decree clearly states that all 

legal rights over education lie with the father. The decision to bring a FERPA hearing to 

challenge the content of L.D’s records certainly falls within the authority given to the natural 

father to make educational determinations on behalf of L.D. Plaintiff counters that her FERPA 

rights were not “specifically revoked” by the divorce decree. It is not necessary, however, for the 

custody decree to state explicitly that it revokes “FERPA rights,” nor recite the litany of all 

possible rights that have been abrogated. It is enough that the court determined that Taylor no 

longer has the authority to make decisions related to the education of her daughter. Taylor’s right 

to seek a hearing to challenge the content of her daughter’s academic files has therefore been 

“specifically revoked” within the meaning of the regulation. 

Disposition: We affirm the dismissal of all claims against the VDOE. We also affirm the 

dismissal of the claims against the ANSU and ACSU defendants related to the provision of an 

IEE and to the contents of L.D.’s records and the FERPA record-access claim. We vacate the 

magistrate judge’s judgment dismissing the plaintiff’s IDEA record-access claims against the 

ANSU and ACSU defendants, and remand for further proceedings consistent with this opinion. 

Citation: U.S. v. Miami University, 294 F.3d 797 (6th Cir. 2002), 166 Ed. Law Rep. 464. 

Key Facts: United States commenced action, on its own behalf of the Department of 

Education (DOE), alleging that universities violated FERPA by releasing student disciplinary 

records. Upon intervening newspaper’s motion to dismiss and government’s motion for summary 

judgment, the United States District Court for the Southern District of Ohio permanently 

enjoined the universities from releasing student disciplinary records or any personally 

identifiable information contained therein, except as otherwise expressly permitted under 
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FERPA, and newspaper appealed. This case was born of a dispute between a university 

newspaper and the university’s administration. In the spring of 1995, the editor-in-chief of 

Miami’s student newspaper, The Miami Student (“the paper”), sought student disciplinary 

records from the University Disciplinary Board (“UDB”) to track crime trends on campus. State 

ex rel. Miami Student v. Miami University (1997). Miami initially refused to release the 

requested records, but after the editors made a written request pursuant to the Ohio Public 

Records Act, for all UDB records from 1993-1996, Miami released the records. Pursuant to the 

FERPA privacy provisions, however, Miami redacted “from these records the identity, sex, and 

age of the accused, as well as the date, time and location of the incidents giving rise to the 

disciplinary charges.” The editors were dissatisfied with Miami’s redacted disclosure and 

subsequently filed an original mandamus action in the Ohio Supreme Court seeking full 

disclosure of the UDB records, redacting only the “name, social security number, or student I.D. 

number of any accused or convicted party.” A divided Ohio Supreme Court granted the editors a 

writ of mandamus. Relying on a Georgia Supreme Court case (Red & Black Publishing Co. v. 

Bd. of Regents of Univ. Sys. of Georgia, 1993), the Ohio Supreme Court concluded that 

university disciplinary records were not “education records” as defined in FERPA. The Ohio 

Court reasoned that, because disciplinary records were not protected by FERPA, they did not fall 

within the prohibited-by-federal-law exception to the Ohio Public Records Act. Accordingly, the 

Court granted a writ of mandamus compelling Miami to provide the records requested by the 

editors. Miami sought United States Supreme Court review of the Ohio decision, but the 

Supreme Court denied certiorari. On the heels of the Ohio Supreme Court decision, The 

Chronicle, pursuant to the Ohio Public Records Act, made written requests of Miami and Ohio 

State for disciplinary records amassed during the calendar years 1995 and 1996. Because the 
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Ohio Supreme Court concluded that student disciplinary records were not education records 

covered by FERPA. The Chronicle requested the records with names intact and minimal 

redaction as required by the Ohio Public Records Act. Upon receipt of the request, and in light of 

the Ohio Supreme Court decision, Miami contacted the United States Department of Education 

(“DOE”) and explained that it might not be able to comply with FERPA. The DOE told Miami 

that it believed the Ohio Supreme Court was incorrect in holding that student disciplinary records 

are not education records under FERPA. The DOE assured Miami “that the FERPA prohibits the 

University from releasing personally identifiable information contained in student disciplinary 

records. In December of 1997, Miami complied in part with The Chronicle’s request by 

providing the newspaper virtually unredacted disciplinary records from November, 1995, and 

November, 1996. Miami informed the DOE that it intended to comply with the remainder of The 

Chronicle’s request. In addition, Miami advised the DOE that it “had adopted a policy of 

releasing disciplinary records to any third-party requestor.” In January of 1998, Ohio State 

confirmed with the DOE that it too had received The Chronicle’s request for all disciplinary 

records from 1995 and 1996. Ohio State informed the DOE that it already had released 

unredacted disciplinary records from November, 1995, and November, 1996. Thereafter, Ohio 

State told the DOE that it intended to comply with the remainder of The Chronicle’s request. 

Shortly after the DOE learned that Miami and Ohio State intended to release student disciplinary 

records containing personally identifiable information without the consent of the student, the 

United States filed the underlying complaint against the Universities. In the complaint, the DOE 

sought declaratory and preliminary and permanent injunctive relief prohibiting the Universities 

from releasing student disciplinary records that contain personally identifiable information, 

except as permitted under FERPA. The DOE immediately filed a motion to preliminary enjoin 
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the Universities’ release of student disciplinary records. The district court granted the motion and 

noted that the parties did not dispute the material facts; therefore, the court was left with a pure 

question of law. On February 13, 1998, The Chronicle filed an unopposed motion to intervene 

and the district court granted the motion. The Chronicle subsequently filed a motion to dismiss 

the action and a motion to establish an order of procedure. The motion to dismiss contended that 

the DOE lacked standing to bring this action and that the DOE’s enforcement power was limited 

to the administrative remedies outline in FERPA. The second motion alleged that The Chronicle 

may dispute certain material facts. The Chronicle requested a reasonable period of time for 

discovery and the filing of additional affidavits to develop those facts. The DOE responded to 

The Chronicle’s motions and filed its own motion for summary judgment. The district court 

denied The Chronicle’s motion to dismiss and motion for an order for procedure. Determining 

that the student disciplinary records were education records under FERPA, the court granted the 

DOE’s summary judgment and permanently enjoined the Universities from releasing student 

disciplinary records in violation of FERPA. The Chronicle appealed.  

Issue(s): (1) Whether the United States and DOE had standing to sue for injunctive relief. 

(2) Whether student disciplinary records were “education records” within the contemplation of 

FERPA. (3) Whether the district court abused its discretion in denying discovery to The 

Chronicle before granting summary judgment and permanent injunction. (4) Whether it was 

shown that irreparable harm was caused by injunction. (5) Whether there were other adequate 

remedies precluding grant of injunctive relief. (6) Whether the injunction was too broad. (7) 

Whether there was a First Amendment right of access to student disciplinary records detailing 

criminal activities and punishment. 



 

416 

Holding(s): (1) The United States and DOE had standing to sue for injunctive relief. (2) 

Student disciplinary records are “education records” within the contemplation of FERPA. (3) 

The district court did not abuse its discretion in denying discovery to The Chronicle before 

granting summary judgment and permanent injunction. (4) Irreparable harm was shown in 

absence of injunction. (5) There were no adequate alternative remedies precluding grant of 

injunctive relief. (6) Injunction was not too broad. (7) There is no First Amendment right of 

access to student disciplinary records detailing criminal activities and punishment. 

Reasoning: Only the FERPA-related claims are discussed here. The court reasoned as 

follows. For the last quarter of a century, FERPA has helped protect the privacy interests of 

students and their parents. Congress enacted FERPA “to protect parents’ and students’ rights to 

privacy by limiting transferability of their records without their consent.” Joint Statement, 120 

Cong. Rec. 39858, 39862 (1974). Pursuant to its constitutional spending power, Congress 

provides funds to educational institutions via FERPA on the condition that such agencies or 

institutions do not have a “policy or practice of permitting the release of education records (or 

personally identifiable information contained therein . . .) of students without the written consent 

of the students or parents.” 20 U.S.C. §1232g(b)(1). The Act also provides that “no funds shall 

be made available under any applicable program to any educational agency or institution which 

has a policy or practice of releasing, or providing access to, any personally identifiable 

information in education records,” except as permitted by the Act. 20 U.S.C. §1232g(b)(2). 

Congress also recognizes that, based upon the privacy interests protected by FERPA, educational 

institutions may withhold from the federal government certain personal data on students and 

families. Congress places the privacy interests of students and parents above the federal 

government’s interests in obtaining necessary data and records. The Act broadly defines 
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“education records” as “those records, files, documents, and other materials which (i) contain 

information directly related to a student; and (ii) are maintained by an educational agency or 

institution or by a person acting for such agency or institution.” 20 U.S.C. §1232g(a)(4)(A). With 

regard to the issue of whether the Unites States and the DOE has standing in this case, the court 

reasoned as follows. The express language of FERPA provides: The Secretary shall take 

appropriate actions to enforce this section and to deal with violations of this section, in 

accordance with this chapter, except that action to terminate assistance may be taken only if the 

Secretary finds there has been a failure to comply with this section, and he has determined that 

compliance cannot be secure by voluntary means. 20 U.S.C. §1232g(f). Standing alone, this 

singular provision, allowing the Secretary to take “appropriate actions” to enforce this section, 

arguably may not sufficiently empower the DOE to enforce FERPA. Congress did not resign the 

Secretary’s enforcement power to this sole, imprecise provision. Instead, 20 U.S.C. §1234c(a) 

provides that Secretary may take the following actions when a recipient of funds fails to comply 

with FERPA: (1) withholding further payments under that program, as authorized by section 

1234d of this title; (2) issue a complaint to compel compliance through a cease and desist order 

of the Office, as authorized by section 1234c of this title; (3) enter into a compliance agreement 

with a recipient to bring it into compliance, as authorized by section 1234f of this title; or (4) 

take any other action authorized by law with respect to the recipient. The fourth alternative 

expressly permits the Secretary to bring suit to enforce FERPA conditions in lieu of its 

administrative remedies. Even in the absence of statutory authority, the Untied States has the 

inherent power to sue to enforce conditions imposed on the recipients of federal grants. Spending 

clause legislation, when knowingly accepted by a fund recipient, imposes enforceable, 

affirmative obligations upon the states. “Under FERPA, schools and educational agencies 
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receiving federal financial assistance must comply with certain conditions. One condition 

specified in the Act is that sensitive information about students may not be released without the 

student’s consent.” Owasso Independent School District v. Falvo (2002). FERPA unambiguously 

conditions the grant of federal education funds on the educational institutions’ obligation to 

respect the privacy of students and parents (see 20 U.S.C. §1232g(b)(2); precluding schools from 

receiving federal funds if they maintain a policy or practice of disclosing education records 

without the student’s consent). Based upon these clear and unambiguous terms, a participant who 

accepts federal education funds is well aware of the conditions imposed by FERPA and is clearly 

able to ascertain what is expected of it. Once the conditions and the funds are accepted, the 

school is indeed prohibited from systematically releasing education records without consent. 

Based upon the case law, in the alternative to its statutory authority to sue, the United States may 

enforce the Universities “contractual” obligations through the traditional means available at law. 

If those remedies are inadequate, then the government may seek contractual relief through a 

court of equity. The Chronicle also argued that the DOE has no power to prevent future 

violations of FERPA because the statute only provides a remedy when the recipient “is failing to 

comply substantially with any requirement of law applicable to such funds.” 20 U.S.C. 

§1234c(a). The administrative remedies outlined in the Act encompass various forms of forward-

looking relief, designed to bring straying fund recipients into compliance. According to the 

enforced provisions, the Secretary may withhold further payments under the program, compel 

compliance through a cease and desist order, and enter into a compliance agreement. None of 

these provisions imply a congressional intent to limit prospective relief; to the contrary, it 

appears that Congress envisioned a broad range of “prior restraint” remedies in the event that 



 

419 

fund recipients failed to comport with their spending clause restraints. Accordingly, the DOE had 

standing to bring the case at bar.  

The Chronicle also found error in the district court’s refusal to respect the Ohio Supreme 

Court’s interpretation of the Ohio Public Records Act. The Chronicle contended that, because the 

Ohio Supreme Court held that disciplinary records are not “education records” as defined by 

FERPA, it was unnecessary for the Court to decide whether FERPA prohibits the disclosure of 

the requested records within the meaning of Ohio law. This court reasoned as follows. As an 

initial matter: The Chronicle concedes that the Ohio Supreme Court never reached the issue of 

whether FERPA prohibited the release of education records, much less student disciplinary 

records. Instead, the Ohio Supreme Court misinterpreted a federal statute--erroneously 

concluding that student disciplinary records were not “education records” as defined by   

FERPA--and prematurely halted its inquiry based upon that erroneous conclusion. Furthermore, 

whether the release of a particular record is prohibited by federal law necessarily implicates the 

interpretation of that federal law. The State of Ohio clearly recognized that necessity when it 

exempted from its definition of public records those records the release of which is prohibited by 

federal law. The prohibition finds its root in the federal law, not the Ohio Public Records Act. 

Accordingly, to the extent that the district court concluded that FERPA prohibited the release of 

education records, it did so, on federal grounds. In this case, the United States asked the district 

court to determine whether student disciplinary records were “education records” as defined by 

FERPA. The issues before the district court were of federal genesis and required no application 

of state law. The Ohio Public Records Act and the Miami case were neither explicitly nor 

implicitly affected by the district court decision. The Ohio Public Records Act does not require 

disclosure of records the release of which is prohibited by federal law. Based on that exception, 
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the Ohio Public Records Act does not conflict with FERPA and the state and federal statutes can 

coexist. Furthermore, the Miami case expressly adjudicated the relationship between two parties: 

Miami University and the editors of The Miami Student. Unlike the case at bar, the editors in the 

Miami case permitted Miami to redact significantly the student disciplinary records prior to 

disclosure and, in its mandamus, the Ohio Supreme Court expanded the list of items that Miami 

could redact. After concluding that student disciplinary records were not “education records,” the 

Court still permitted Miami to redact the following “personally identifiable information” in 

accord with FERPA: the student’s name; Social Security Number; student identification number; 

and the exact date and time of the alleged incident. With these court-imposed redactions, the 

mandamus appears to comport with the FERPA requirements. Because the district court’s 

conclusions were based entirely on federal law, and the federal law does not conflict with state 

law, preemption is not implicated in this case. 

The Chronicle also argued that the district court erred in concluding that student 

disciplinary records are “education records” within the contemplation of FERPA. The Chronicle 

states that there is no evidence that Congress ever intended FERPA to protect records other than 

those records relating to individual student academic performance, financial aid or scholastic 

probation. In addition, The Chronicle contended that student disciplinary records involving 

criminal offenses should be construed as unprotected law enforcement records. Otherwise, 

FERPA affords special privacy rights to students that the general public does not enjoy. The 

court reasoned as follows. FERPA broadly defines “education records” as “those records, files, 

documents, and other materials which (i) contain information directly related to a student; and 

(ii) are maintained by an educational agency or institution or by a person acting for such agency 

or institution.” 20 U.S.C. §1232g(a)(4)(A). Under a plain language interpretation of FERPA, 
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student disciplinary records are education records because they directly relate to a student and 

are kept by the student’s university. The various state court and federal district court cases cited 

by The Chronicle do not sway the court’s conclusion. In fact, a detailed study of the statute and 

its evolution by amendment reveals that Congress intends to include student disciplinary records 

within the meaning of education records as defined by FERPA. This intention is evinced by a 

review of the express statutory exemptions from privacy and exceptions to the definition of 

“education records.” FERPA sanctions the release of certain student disciplinary records in 

several discrete situations through exemption. The Act does not prohibit disclosure “to an alleged 

victim of any crime of violence . . . or a non-forcible sex offense, the final results of any 

disciplinary proceeding conducted by the institution against the alleged perpetrator . . . .” 20 

U.S.C. §1232g(b)(6)(A). The public may generally be informed of “the final results of any 

disciplinary proceeding conducted by an institution against a student who is an alleged 

perpetrator of any crime of violence . . . or a non-forcible sex offense, if the institution 

determines . . . that, the student committed a violation of the institution’s rules or policies with 

respect to such crime or offense.” §1232g(b)(6)(B). “The final results of any disciplinary 

proceeding (i) shall include only the name of the student, the violation committed, and any 

sanction imposed by the institution on that student; and (ii) may include the name of any other 

student, such as a victim or witness, only with the written consent of that other student.” 

§1232g(b)(6)(C). These two exemptions clearly evolve from a base Congressional assumption 

that student disciplinary records are “education records” and thereby protected from disclosure. 

Also, the disciplinary records of a student posing a significant risk to the safety or well-being of 

that student, other students, or other members of the school community may be disclosed to 

individuals having a “legitimate educational interest in the behavior of the student.” 
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§1232g(h)(2). This provision recognizes that a student has a privacy interest in his or her 

disciplinary records, even if those records reflect that the student poses a significant safety risk. 

Congress concluded that, although such information may be included in the student’s education 

record, schools may disclose those disciplinary records to teachers and school officials. 

Obviously this narrow exemption does not contemplate release of the student disciplinary 

records to the general public. Finally, if an institution of higher education determines that a 

student, under the age of twenty-one, “has committed a disciplinary violation with respect to” the 

use or possession of alcohol or a controlled substance, then the institution may disclose 

information regarding such violation to a parent or legal guardian of the student. §1232g(i)(1). 

Once again, this provision explicitly recognizes that student disciplinary records are education 

records and therefore are protected from disclosure. In spite of that protection, Congress 

concluded that a parent, not the general public, had a right to know about such violations. If 

Congress believed that student disciplinary records were not education records under FERPA, 

then these sections would be superfluous. It is well established that a court must avoid an 

interpretation of a statutory provision that renders other provisions superfluous. Until Congress 

broadens these exemptions or otherwise alters the clear statutory language, it must be concluded 

that student disciplinary records remain protected under the term “education records.”  

The Chronicle also argued that student disciplinary records addressing criminal conduct 

are law enforcement records and should be disclosed to the public. This court, as the district 

court proceeded, turned to the DOE’s regulations for interpretive assistance. The court reasoned 

as follows. The following definitions and interpretations are reasonable and permissible 

constructions of the relevant statute. “A law enforcement unit means any . . . component of an 

educational agency or institution . . . that is officially authorized or designated by that agency or 
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institution to enforce any local, State, or Federal law . . . or maintain the physical security and 

safety of the agency or institution. 34 C.F.R. §99.8(a)(1)(i),(ii). “A component of an educational 

agency or institution does not lose its status as a law enforcement unit if it also performs other, 

non-law enforcement functions for the agency of institution, including investigation of incidents 

or conduct that constitutes or leads to a disciplinary action or proceedings against the student.” 

34 C.F.R. §99.8(a)(2). In addition, “if a law enforcement unit of an institution creates a record 

for law enforcement purposes and provides a copy of that record to a . . . school official for use 

in a disciplinary proceeding, that copy is an education record subject to FERPA if it is 

maintained by the  . . . school official . . . .” 60 F.R. 3464, 3466. Finally, “education records . . . 

do not lose their status as education records and remain subject to the Act, including the 

disclosure provisions . . ., while in the possession of the law enforcement unit.” 34 C.F.R. 

§99.8(c)(2). The DOE also defines disciplinary action or proceeding as “the investigation, 

adjudication, or imposition of sanctions by an educational agency or institution with respect to an 

infraction or violation of the internal rules of conduct applicable to students of the agency or 

institution.” 34 C.F.R. §99.3. With these definitions in mind, the DOE states that, “in contrast to 

law enforcement unit records, the Department has been legally constrained to treat the records of 

a disciplinary action or proceeding as education records under FERPA, that is, protected against 

non-consensual disclosure except in statutorily specified circumstances.” 60 F.R. 3464. Finally 

the DOE concludes that “disciplinary records, including those related to non-academic or 

criminal misconduct by students, are education records subject to FERPA.” 60 F.R. 3464, 3465. 

The agency draws a clear distinction between student disciplinary records and law enforcement 

unit records. The former are protected as “education records” under FERPA without regard to 

their content while the latter are excluded from the definition of “education records” and receives 
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no protection by FERPA. In the records request that gave rise to the underlying suit and this 

appeal, The Chronicle asked Miami and Ohio State to please send “copies of records of all 

disciplinary proceedings handled by the university’s internal judicial system for the calendar 

years 1995 and 1996.” Even though some of the disciplinary proceedings may have addressed 

criminal offenses that also constitutes violations of the Universities’ rules or policies, the records 

from those proceedings are still protected “education records” within the meaning of FERPA. 

The holding in Bauer v. Kincaid (1991) does not affect this conclusion. Having closely reviewed 

Bauer, the records sought in the case, criminal investigation and incident records compiled and 

maintained by the Southwest Missouri State University Safety and Security Department, would 

likely fall with the current law enforcement unit records exception. In fact, the subsequent 

amendments to FERPA and its regulations were likely designed to bring the Bauer documents 

clearly within the law enforcement unit records exception (see 20 U.S.C. §1232g(a)(4)(B)(ii); 34 

C.F.R. §99.8(a)(1)(i),(ii)). It goes without saying, however, that the records sought in Bauer, 

incident and criminal investigation reports gathered and maintained by a campus safety and 

security department, are entirely different than the records sought by The Chronicle in this case.  

Also, The Chronicle contended that the DOE failed to establish the necessary 

prerequisites to secure a permanent injunction. The court reasoned as follows. As an initial 

matter, the DOE contends that irreparable harm is presumed because the FERPA statutory 

scheme authorizes the government to obtain injunctive relief to prevent violations. The 

Universities’ continued release of student disciplinary records clearly will injure the reputations 

of the students involved, including the perpetrator, the victim and any witnesses. In addition, the 

inherent privacy interest that Congress sought to protect will be greatly diminished. Once 

personally identifiable information has been made public, the harm cannot be undone. Viewing 



 

425 

this in conjunction with the fact that Congress granted the DOE authority to sue, presumably for 

injunctive relief, to enforce the Universities’ obligations under FERPA, the DOE will suffer 

irreparable harm if the Universities are not enjoined from releasing the subject student 

disciplinary records. Moreover, millions of people have been or will become students at an 

educational agency or institution, and those people are the object of FERPA’s privacy 

guarantees. Accordingly, systematic violations of FERPA result in appreciable consequences to 

the public and no doubt are a matter of public interest. We [court] hold that continues release of 

student disciplinary records will irreparably harm the United States and the DOE. However, it 

must be determined whether there is any other adequate remedy at law. The Chronicle contended 

that money damages or administrative remedies will satisfy the injuries suffered by the DOE. 

Even if equitable relief is appropriate, The Chronicle believes that the district court’s blanket 

injunction is too broad. The court reasoned as follows. In general, a loss of privacy and injury to 

reputation are difficult to calculate. These difficulties are compounded by the fact that the DOE 

or The Chronicle has no way of knowing how many people would require compensation and 

how much money would compensate each injury. Moreover, the harm suffered by the myriad 

number of students affected by the continued release of student disciplinary records is 

irreparable, and by definition, not compensable. Accordingly, money damages are insufficient 

relief. Second, none of the administrative remedies authorized by FERPA would stop the 

violations. The Ohio Supreme Court’s decision in Miami serves as precedent to compel Miami 

and Ohio State to release student disciplinary records in the absence of a federal court injunction. 

Thus, it would be nearly impossible to obtain voluntary compliance under 20 U.S.C. 

§1234c(a)(3). Cutting off federal funding under 20 U.S.C. §1234c(a)(1) would be detrimental to 

the Universities’ educational purpose and would injure more students than it would protect. A 
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cease and desist order under 20 U.S.C. §1234c(a)(2) is inadequate for two reasons. First, it 

requires new enforcement measures each time a violation occurs. Second, as the district court 

notes, a cease and desist order is not self-executing--it can only be enforced by withholding 

funds or by referring the matter to the Attorney General for enforcement. Having balanced the 

alternatives, the district court’s permanent injunction was not an abuse of its discretion.  

Also, The Chronicle contended that the district court’s injunction was too broad. The 

court reasoned as follows. Courts regularly have afforded much more invasive relief, with less 

consideration, as a result of state violations of spending conditions. Because the injunction is 

crafted to protect the privacy interests embodied in FERPA, and is narrowly tailored to enjoin 

only the release of student disciplinary records or personally identifiable information contained 

therein, except as otherwise expressly permitted under FERPA, the district court did not abuse its 

discretion in granting such relief. 

With regard to The Chronicle’s argument asserting a First Amendment right of access to 

the records, the court concluded as follows. A denial of access to student disciplinary records 

does not prevent The Chronicle from obtaining information about crime on university campuses. 

Pursuant to the district court’s injunction, The Chronicle may still request student disciplinary 

records that do not contain personally identifiable information. Nothing in FERPA would 

prevent the Universities from releasing properly redacted records. In addition, the Student Right-

to-Know and Campus Security Act requires universities to publish statistics concerning the 

occurrence of various campus crimes (see 20 U.S.C. §1092(f)(1)(F)). The Chronicle indeed has 

access to student disciplinary records and crime related statistics, just not the unfettered access it 

hoped to secure. 
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Disposition: Because the district court’s grant of summary judgment was consistent with 

legal precedent and sound statutory interpretation, and because the district court did not abuse its 

discretion in denying discovery or granting a permanent injunction, we affirm. 

Citation: Warton v. New Fairfield Bd. of Educ., 217 F.Supp.2d 261, 169 Ed. Law Rep. 

205 (2002). 

Key Facts: Learning-disabled middle school student brought due process proceeding 

against school, under IDEA, claiming that IEP calling for him to attend special education class 

for bulk of school day was inappropriate placement. This case was an appeal from the decision 

of a due process administration hearing officer, which partly affirmed the IEP for plaintiff, Brian 

Warton, as proposed by the defendant, New Fairfield Board of Education.  

Issue(s): (1) Plaintiff sought reversal of the hearing officer’s decision relative to 

plaintiff’s placement in the special education “multicategorical” program. Defendants asked the 

Court to affirm the hearing officer’s decision, and to grant summary judgment on plaintiff’s 

allegation of a violation of FERPA. 

Holding(s): (1) School district did not violate IDEA procedures in adopting restrictive 

IEP. (2) Special education placement was inappropriate. (3) Hearing officer could observe 

student while attending mainstream classes. (4) There was no private right of action under 

FERPA. 

Reasoning: Only FERPA-related issue is discussed here. Plaintiff’s complaint alleges that 

the School Board violated FERPA by (1) maintaining improper procedures for the dissemination 

of educational records, and (2) permitting the school psychologist to review records submitted by 

plaintiff at the due process hearing. The hearing officer refused to rule on this issue for lack of 

jurisdiction. Defendants assert that summary judgment is proper on this claim, arguing that there 
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is no private right of action under FERPA. Plaintiff has presented no opposition. In light of the 

merits of defendant’s argument and the lack of opposition, summary judgment is granted in the 

defendant’s favor on this claim (see Gonzaga University, 2002; FERPA does not provide the 

basis of a private right of action).  

Disposition: Plaintiff’s motion granted as to the request for reversal of the hearing 

officer’s decision relative to plaintiff’s placement in the multicategorical program; defendant’s 

motion for summary judgment will be granted only as to plaintiff’s claim of violation of FERPA. 

Citation: Weixel v. Board of Educ. of the City of New York, 287 F.3d 138, 163 Ed. Law 

Rep. 640 (2002).  

Key Facts: Student and her mother brought pro se action against multiple education 

offices and officials, asserting claims under the Rehabilitation Act, Americans with Disabilities 

Act (ADA), Individuals with Disabilities in Education Act (IDEA), FERPA, §1983, and §1985, 

as well as supplemental state law claims, based on allegations that school prevented student from 

taking advanced classes in mathematics and science based on student’s absence from school 

while disabled by chronic fatigue syndrome and fibromyalgia. The United States District Court 

for the Southern District of New York dismissed the complaint and student appealed. During the 

1993-1994 school year, Rose Weixel was 12-years-old and in seventh grade. During the second 

week of January 1994, Rose became chronically sick and because of her illness, she was unable 

to attend school. During this period, Ms. Weixel kept in frequent contact with Rose’s guidance 

counselor, defendant Stockhamer, concerning Rose’s absence from school. On March 10, 1994, 

the principal, defendant Struck, instructed Ms. Weixel that, if Rose was not returned to school 

full-time the following day, Struck would file negligence charges against Ms. Weixel with the 

Child Welfare Administration (“CWA”). When Rose indicated that she was not well enough to 
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return to school, Stockhamer threatened her with removal from her home if she did not comply. 

Ms. Weixel returned Rose to school in reliance on Struck’s agreement that Rose would not be 

force to climb stairs and she would be able to lie down if she felt ill. Neither of these requests 

was honored. Ms. Weixel took Rose home from school and thereafter submitted a note from her 

doctor documenting Rose’s disability and inability to attend school. The next day, Stuck again 

threatened Ms. Weixel with CWA charges unless Rose was brought to school for academic, 

social, and psychological evaluations. Ms. Weixel submitted a note that indicated Rose had 

symptoms of chronic fatigue syndrome (“CFS”) and fibromyalgia. When Ms. Weixel submitted 

this note to Struck, Struck threatened her with losing custody of Rose. On March 20, Rose and 

Ms. Weixel were at school awaiting one of Rose’s evaluations when a Board of Health worker 

took notice of Rose’s unwell state and asked why she was at school instead of at home. Ms. 

Weixel explained the situation and showed the worker Rose’s medical records. The worker 

photocopied Rose’s records and offered to help Rose obtain home instruction. Stockhamer then 

interrupted the conversation, insisting that the health worker needed to see the principal 

immediately, and escorted the worker from the room before Ms. Weixel could get her name. 

When Ms. Weixel called the director of Student Health Services later that day and requested the 

worker’s name the director did not assist her. Instead, he consulted with Struck, then called Ms. 

Weixel back and told her that she did not need the name. Despite having medical notes in her 

possession, Struck then followed through on her threats to refer Ms. Weixel to CWA for 

educational neglect. The CWA proceedings were traumatic for both Ms. Weixel and Rose. On 

March 25, 1994, Rose’s diagnosis of CFS was confirmed by an immunologist. Ms. Weixel 

provided documentation concerning the diagnosis and the prescribed treatments to Struck. After 

receiving these additional medical records, Stockhamer contacted Rose’s doctors and urged them 
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to change their diagnosis. She contacted Rose’s chiropractor and told him that Ms. Weixel had 

been charged with negligence and claimed that he would have to appear in court where, 

Stockhamer threatened, the diagnosis of CFS and fibromyalgia would be “torn to shreds.” 

Stockhamer contacted Rose’s treating physician and slandered Rose by claiming that she had a 

“personality disorder.” Stockhamer also claimed falsely that three other doctors had examined 

Rose and diagnosed her with “school phobia.” In addition, Stockhamer stated that Ms. Weixel 

was charged with negligence. On June 14, 1994, a child advocate attorney wrote to the Board of 

Education’s director of Student Health Services to request disability accommodations for Rose. 

The attorney also noted the school’s repeated violations of its confidentiality obligations. Ms. 

Weixel finally obtained 20 days of home instruction for Rose and Rose completed her seventh 

grade curriculum with outstanding grades in advanced math and other subjects. As a result of this 

academic achievement, Rose became entitled to placement in Regents-level eighth grade. In 

September 1994, Rose was well enough to return to school. Ms. Weixel provided Stockhamer 

with a copy of the report card issued by Rose’s home school instructor and requested an 

appropriate placement for Rose. Struck refused to recognize Rose’s completion of the seventh 

grade curriculum through home schooling, and refused to promote Rose to the eighth grade. 

Stockhamer stated that this refusal was based on Rose’s past absences. Rose’s parents appealed 

this decision to the Superintendent, but was not favorably assisted. Ultimately, Ms. Weixel 

obtained approval to home school Rose herself. Stockhamer learned that Ms. Weixel was home 

schooling Rose and threatened to file further CWA charges. Stockhamer also threatened to get 

the District to stop Rose’s home schooling. As a result of assistance from attorneys at Advocates 

for Children and the Wasington Square Legal Clinic, the Board of Education informed Ms. 

Weixel that Rose would be recognized as an eighth grade student, and that Rose’s placement 
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would be determined by her performance on the eighth grade mid-term examinations. The CWA 

sent a letter exonerating Ms. Weixel of the educational neglect charges. Less than a month later, 

Ms. Weixel was informed that Rose would not be placed into the class with the Regents-level 

curriculum that Rose had followed as a home school student. Instead, the defendants attempted 

to place her in a larger, lower level class without a Regents science curriculum, and in a section 

of that class without Regents math instruction. This placement was made solely because Rose 

had been absent from school for testing. There was no academic evaluation of Rose, or 

consultation with her home school instructor, notwithstanding the fact that the decision to place 

other students in Regent-level classes was based on such criteria. At this time, Stockhamer 

threatened Ms. Weixel with additional CWA charged if Rose were absent. Struck confirmed to 

Rose’s parents that Rose could only return to JHS if she forfeited her right to be in the Regents 

program. Once again, Stockhamer threatened Ms. Weixel with child neglect charges if she did 

not submit to Rose’s placement. Ms. Weixel did not agree to Rose’s placement, and Rose was 

home school for the remainder of the 1994-1995 school year. Rose took the Regents 

examinations at a parochial school, and excelled on both exams. Ms. Weixel sent a letter to the 

director of Student Health Services for the Board of Education, defendant Del Canto, to request a 

review of Struck’s decision. Del Canto responded by letter expressing her regret in Ms. Weixel’s 

dissatisfaction with Rose’s placement, but denying that she had “jurisdiction” to compel the 

school to place Rose in advanced level classes. Del Canto’s response did not address the fact that 

she was in charge of the office which is responsible for overseeing fair academic testing and 

placement of disabled students. Ms. Weixel submitted a formal complaint, request for 

conciliation, and a request for interim relief to the Board’s Office of Equal Opportunity, along 

with a detailed letter explaining the situation. She hand-delivered a copy of these papers to the 
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Local Equal Opportunity Coordinator for Community School District Two, defendant Smith, 

who assured her that her complaints would be promptly reviewed. No such review ever occurred. 

In February of 1996, after Rose has entered high school, Ms. Weixel received a letter from 

defendant Lewis, then the director of the Board’s Office of Equal Opportunity. The letter stated 

that the office was “seeking to ensure final and complete review of Ms. Weixel’s formal 

complaint,” and that Ms. Weixel had to respond in writing within 14 business days of receipt of 

the letter. She promptly replied with a note that indicated she had submitted all of the 

information with her formal complaint over a year earlier, and reiterated her request for whatever 

relief might be available. She never received a response. Ms. Weixel initiated this action pro se 

on behalf of herself and Rose against the defendants in December of 1997, and filed an amended 

complaint in April of 1998. By decision, the district court dismissed the plaintiff’s amended 

complaint in its entirety for failure to state a claim upon which relief could be granted. This 

appeal followed.  

Issue(s): (1) Whether or not school officials’ conduct supported a claim under 

Rehabilitation Act and the ADA. (2) Whether or not school officials’ conduct supported a claim 

under the IDEA. (3) Whether or not plaintiffs’ allegations supported a claim under FERPA. 

Holding(s): (1) School officials’ conduct supported claim under Rehabilitation Act and 

ADA. (2) School officials’ conduct supported a claim under the IDEA. (3) Allegations did not 

support claim under FERPA. 

Reasoning: Only the FERPA-related issue discussed here. The district court dismissed the 

FERPA claim on the grounds that plaintiff had failed to allege a systematic policy of violating 

students’ privacy. Plaintiffs assert that they did allege such a policy or practice in that they 

alleged that defendants contacted Rose’s doctors, a potential home instructor, and a lawyer to 
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provide defamatory and inaccurate information about Rose. Assuming these allegations to be 

true, they simply are not sufficient to constitute a “policy or practice” of permitting unauthorized 

release of educational records by the defendants (see Gundlach v. Reinstein, 1996; aff’d (1997). 

Accordingly, the district court properly dismissed plaintiffs’ FERPA claim. Plaintiffs’ claims for 

damages pursuant to Section 1983 were dismissed by the district court on the grounds that, 

because “the Court has determined that Plaintiffs did not plead any violations of their rights 

secured by the Fourteenth Amendment, Section 504/ADA, IDEA, or FERPA,” they had failed to 

allege a “cognizable claim for damages pursuant to Section 1983.” Because plaintiffs have stated 

causes of action under Section 504/ADA and the IDEA, the district court erred in dismissing 

their claims for damages under Section 1983.  

Disposition: Plaintiffs alleged sufficient facts to support their causes of action under the 

Rehabilitation Act, the ADA, and the IDEA, we reverse the district court’s dismissal of these 

claims. However, because plaintiffs have failed to state claims under the Equal Protection Clause 

and FERPA, we affirm the decision of the district court insofar as it dismissed such claims. 

Accordingly, the judgment of the district court is affirmed in part, reversed in part, and remanded 

for further proceedings consistent with this opinion.  

Citation: Caledonian-Record Pub. Co., Inc. v. Vermont State Colleges, 175 Vt. 438, 833 

A.2d 1273, 182 Ed. Law Rep. 550 (2003). 

Key Facts: Plaintiff requested access to student disciplinary records and hearings at 

Lyndon State College and the Vermont College System as a whole. Plaintiff contended the court 

erred in concluding that the disciplinary records and hearings are generally exempt from public 

access under the Vermont Open Meeting Law and Public Records Act and FERPA. Plaintiff 

filed a complaint for declaratory and injunctive relief against Vermont State College (VSC) and 
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Lyndon State College (LSC), seeking access to the daily logs maintained by LSC’s Department 

of Campus Security, and student disciplinary records and disciplinary hearings relating to 

allegations of student misconduct in violation of the criminal law and the student code of ethics. 

The trial court had found that the majority of disciplinary proceedings conducted before single 

hearing officers are not “meetings” before a “public body”, and therefore not subject to the Open 

Meeting Law. The trial court applied a different analysis to disciplinary proceedings conducted 

before multi-member hearing panels and appeals boards, ruling that they constitute “education 

records” which must be kept confidential under FERPA. The court further found, however, that 

under FERPA the final results of a disciplinary proceeding against a student accused of any 

crime of “violence . . . or a nonforcible sex offense” could be released if the college determines 

that the student violated the college’s rules by committing the offense. 20 U.S.C. 

§1232g(b)(6)(B).  

Issue: Plaintiff challenged the trial court’s denial of its requests for access to student 

disciplinary hearings and student disciplinary records maintained by LSC and VSC. 

Holding: The same result as trial court reached but based on different reasoning. The 

court held that disclosure of records was barred under Public Records Act. 

Reasoning: The trial court denied disclosure based, in part, on the statutory exception for 

records and proceedings “made confidential by the laws of the United States,” and the 

confidentiality provisions of FERPA. However, state and federal courts are sharply divided on 

this issue. Some have questioned whether FERPA, merely by withholding funds from 

educational institutions that release education records to anyone other than certain enumerated 

persons, affirmatively prohibits disclosure of student records (see Red & Black Publ’g Co. v. Bd. 

of Regents, 1993): “We have serious questions whether the Buckley Amendment even applies to 
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the open meeting exemptions argued by the defendants since the Buckley Amendment does not 

prohibit disclosure of records. Rather, . . . the Buckley Amendment provides for the withholding 

of federal funds for institutions that have a policy or practice of permitting the release of 

educational records.” Bauer v. Kincaid (1991): “FERPA is not a law which prohibits disclosure 

of educational records. It is a provision which imposes a penalty for the disclosure of educational 

records.” DTH Publ’g Corp. v. Univ. of N.C. at Chapel Hill (1998): “Although FERPA does not 

require UNC to do anything, but instead operates by withholding funds, we hold FERPA does 

make student education records ‘privileged or confidential’ for open meeting law purposes.” The 

trial court’s conclusion that student disciplinary proceedings are “education records” as defined 

by FERPA has also been the subject of sharp dispute. Compare Red & Black (disciplinary 

records of university’s student organization court “are not of the type the Buckley Amendment is 

intended to protect (i.e., those relating to individual student academic performance, financial aid, 

or scholastic probation; Kirwan v. Diamondback, 1998) (“education records” under FERPA do 

not include records of student relating to parking infractions or violations of NCAA athletic 

regulations); State ex rel. Miami Student v. Miami Univ., 1997 (university disciplinary records 

are not “education records” under FERPA, and therefore not exempt from disclosure under open 

meeting law exemption for records “the release of which is prohibited by state or federal law”); 

with United States v. Miami Univ., 2002 (holding, contrary to Ohio Supreme Court, that student 

disciplinary records are “education records” under FERPA); Connoisseur Communication of 

Flint v. Univ. of Mich., 1998 (university records relating to student athlete’s motor vehicle 

violation are “education records” under FERPA); DTH (“Given the breadth of FERPA’s 

definition of ‘education records’ . . . the student disciplinary records at issue in this appeal are 

protected as ‘education records’ under FERPA and are ‘privileged or confidential pursuant to the 
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law . . . of the United States’ under open meeting law.” It is unnecessary to resolve these 

disputed issues under FERPA. The express Public Records Act exception for “student records” is 

directly on point and plainly exempts the student disciplinary records from disclosure (see 1 

V.S.A. §317(c)(11): exempting from disclosure “student records at educational institutions 

funded wholly or in part by state revenue” except where disclosure is required upon request 

under FERPA). Although plaintiff’s amended complaint had also sought access to the 

disciplinary hearings themselves, in its briefing and at oral argument before this Court plaintiff 

took the position that the hearings could be held in closed executive session, but argued that such 

hearings must comply with the executive-session provision of 1 V.S.A. §313(a), which require a 

motion in public indicating the nature of the executive session, a vote for any formal action in 

public session, and disclosure of any resulting minutes. Although “academic records or 

suspension or discipline of students” are among the subjects that a public body may consider in 

executive session and school boards often retire to discuss such policy areas, disclosure of 

records generated by disciplinary adjudications such as those at issue here are not required when 

to do so would eviscerate the privacy considerations underlying the student records exception 

(see DTH--student disciplinary proceedings may be closed because “it is impossible to hold a 

student disciplinary hearing without divulging student records,” which are otherwise 

confidential).  

Disposition: The trial court properly denied plaintiff’s request for access to student 

disciplinary records and proceedings at LSC. However, the “student records” exception itself 

provides an exception for records that may be released, upon request, under FERPA. 1 V.S.A. 

§317(c)(11). Therefore, the court also properly ordered disclosure of the “final results” of any 

disciplinary proceeding against a student alleged to have committed a “crime of violence” or 
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“nonforcible sex offense” where the college determines that the student violated the college’s 

rules by committing the offense. 20 U.S.C. §1232g(b)(6)(B). Trial court’s decision Affirmed. 

Citation: DeFeo v. McAboy, 260 F.Supp.2d 790 (E.D.Mo. 2003), 177 Ed. Law Rep. 971. 

Key Facts: This matter was before the court upon the motion of defendant for a protective 

order prohibiting disclosure of documents that plaintiff subpoenaed from Rockhurst College 

about defendant. Plaintiff Ben DeFeo alleged that on March 28, 1999, while he was standing in 

the front yard of defendant’s residence, defendant McAboy while intoxicated negligently drove 

his mother vehicle into plaintiff injuring him. DeFeo sought both compensatory and punitive 

damages. Plaintiff and defendant were post-secondary students at Rockhurst College in Kansas 

City. The events that occurred on March 27 and 28, 1999, involving plaintiff and defendant were 

investigated by the Rockhurst College Safety and Security Department and they were the subject 

matter of college disciplinary proceedings against the defendant. Pursuant to an order of this 

court, plaintiff issued to Rockhurst a subpoena for the production of “Any and all documents 

relating to the incident that occurred on or about March 27, 1999 . . . involving Christopher 

McAboy and Ben DeFeo, including, but not limited to, investigative reports, correspondence and 

affidavits pertaining to the occurrence.” Rockhurst responded to the subpoena by submitting 42 

documents to the court under seal, and gave both parties written notice that it had done so. 

Defendant objected to disclosure of these documents to the plaintiff, because (1) these 

documents were privileged from disclosure by FERPA, and (2) many of the documents involved 

incidents unrelated to the alleged driving while intoxicated incident. In response, plaintiff argued 

(1) he sought documents that related only to the incident, and (2) he was entitled to any written 

statement by defendant about that incident, because such a statement was outside the scope of 

FERPA.  
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Issue(s): (1) Whether records of the college’s disciplinary proceedings were protected 

from disclosure. (2) Whether campus police department law enforcement records were 

discoverable.  

Holding(s): (1) Records of the college’s disciplinary proceedings against student were 

protected from disclosure. (2) Campus police department law enforcement records were 

discoverable.  

Reasoning: The court reasoned as follows. Subject to certain conditions and exceptions, 

FERPA generally provides for the confidentiality of colleges’ “education records” of students. 

The term “education records” is defined as “those records, files, documents, and other materials 

which--(i) contain information directly related to a student; and (ii) are maintained by an 

educational . . . institution that were created by that law enforcement unit for the purpose of law 

enforcement.” 20 U.S.C. 1232g(a)(4)(B)(ii). FERPA excepts from the confidentiality of 

“education records” documents and records sought in response to subpoenas issued by a federal 

grand jury. 20 U.S.C. 1232g(b)(1)(J)(i). However, the issuing court or agency must order the 

educational institution not to disclose the existence or contents of the subpoena or any 

information furnished in response to it. Regarding other subpoenas issued for law enforcement 

purposes, the issuing court or agency may issue such a confidentiality order. 20 U.S.C. 

1232g(b)(1)(J)(ii). Regarding compliance with judicial orders or subpoenas lawfully issued for 

other purposes than law enforcement, FERPA allows the disclosure of the subject education 

records, upon condition that “parents and the students are notified of all such orders or subpoenas 

in advance of the compliance therewith by the educational institution or agency.” 20 U.S.C. 

1232g(b)(2). FERPA allows disclosure of education records to the victims of certain crimes: 

(6)(A) Nothing in this section shall be construed to prohibit an institution of postsecondary 
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education from disclosing, to an alleged victim of any crime of violence (as that term is defined 

in section 16 of Title 18), or a nonforcible sex offense, the final results of any disciplinary 

proceeding conducted by such institution against the alleged perpetrator of such crime or offense 

with respect to such crime or offense. 20 U.S.C. §1232g(b)(6)(A). The Secretary of Education 

has issued regulations to implement FERPA. Those regulations provide that, without getting the 

consent of the student, the educational institution may disclose education records if (a)(9)(i) the 

disclosure is to comply with a judicial order or lawfully issued subpoena. (ii) The educational . . . 

institution may disclose information under paragraph (a)(9)(i) of this section only if the . . . 

institution makes a reasonable effort to notify the parent or eligible student of the order or 

subpoena in advance of compliance, so that the parent or eligible student may seek protective 

action, unless the disclosure is in compliance with--(A) A federal grand jury subpoena and the 

court has ordered that the existence or the contents of the subpoena or the information furnished 

in response to the subpoena not be disclosed; or (B) Any other subpoena issued for a law 

enforcement purpose and the court or other issuing agency has ordered that the existence or the 

contents of the subpoena or the information furnished in response to the subpoena not be 

disclosed. 34 C.F.R. §99.31(a)(9)(2000). Disclosure of educational records may be made to the 

victims of certain crimes, but such is limited to the final results of disciplinary proceedings 

conducted by the educational institution, §99.31(a)(14). FERPA created no express cause of 

action for a private remedy. Girardier v. Webster College (1977); M.P. v. Indep. Sch. Dist. No. 

721, 200 F.Supp.2d 1036, 1045 (D.Minn.2002). However, the Act does expressly impose direct 

obligations on and prohibit certain behavior by educational institutions such as Rockhurst 

College (see, e.g., United States v. Miami Univ., 2000). Such obligations may be vindicated by 

other than a direct action for damages, e.g., by providing the “federal right” necessary for a suit 
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under 42 U.S.C. §1983. Achman v. Chisago Lakes Indep. Sch. Dist. No. 2144 (1999). The 

limitations FERPA places on educational institutions can be enforced by defendant by his motion 

for an order protecting him from the discovery sought by plaintiff. The court has enumerated the 

documents and reviewed them in camera and ex parte. The documents at issue fall into two 

distinct groups, disciplinary records and law enforcement records. Disciplinary records are 

within the general definition of protected “education records” in §1232g(a)(4)(A) (documents 

containing information about the student and maintained by the educational institution) (see 

United States v. Miami Univ., 2002). After reviewing the submitted documents in camera, the 

court finds that Documents 1, 2, 5 through 29, and 38 are records of the college’s disciplinary 

proceedings against defendant. The negligent driving while intoxicated, which plaintiff alleges in 

the instant action, is not alleged to involve a crime of violence or a nonforcible sex offense, as 

defined by the statute and the regulation; if defendant’s actions had involved such a crime, the 

college may even then disclose only the “final results” of the disciplinary proceedings. Except 

for the fact that these documents were the subject of a lawful subpoena issued by this court, 

which is discussed below, the disciplinary record documents enumerated would be protected 

from disclosure by FERPA. The campus police department law enforcement records are 

specifically excluded from the definition of protected education records by §1232g(b)(4)(F)(ii) 

(records created and maintained by a law enforcement unit of the educational institution for law 

enforcement purposes). Bauer v. Kincaid (1991). The courts finds that Documents 3, 4, 30 

through 37, and 39 through 42 are such documents and are not protected by FERPA. Rockhurst 

College submitted the subject documents to the court under seal for disposition of defendant’s 

motion for a protective order. In doing so it gave defendant, the student involved, notice of the 

subpoena and an opportunity to seek protective action which defendant did take action. Thus, 
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although the record is silent on the college’s notice to defendant’s parents, it substantially 

complied with 20 U.S.C. §1232g(b)(2)(B) and 34 C.F.R. §99.31(a)(9)(i) and (ii). A plain reading 

of this section of FERPA and the relevant regulation indicates that, the condition of notice 

having been accomplished, all of the submitted documents are outside the protection of FERPA 

(see Storck v. Suffolk County Dept. of Social Services, 2000). 

Disposition: The motion of defendant for a protective order is sustained in that the Clerk 

is ordered to unseal Documents 1 through 5, 12, 16, 22, 26, and 28 and make them available to 

counsel for the parties for copying. In all other respects the motion is denied. After the copies 

have been made available to counsel for parties, the Clerk shall reseal the aforesaid documents 

until further ordered. Counsel for the parties shall disclose said documents only to the parties and 

only for the purposes of this action. 

Citation: Desyllas v. Bernstine, 351 F. 3d 934, 183 Ed. Law Rep. 344 (2003). 

Key Facts: Dimitris Desyllas, a student newspaper (Rearguard) editor at Portland State 

University (“PSU”), appealed the district court’s order granting summary judgment to four 

university officials on Desyllas’s 42 U.S.C. §1983 claims for violation of his First and Fourth 

Amendment rights. Desyllas found a box of confidential student records outside the Rearguard 

office on campus. An anonymous note suggested that he “would know what to do with” the 

records. Desyllas thumbed through some of the records and, realizing their confidential nature, 

locked the files in a cupboard inside the newspaper office and then consulted an attorney at the 

Student Press Law Center. Among the files were approximately twenty-five files on PSU 

students. The box contained mental health assessments, medical records and records of 

disciplinary action for student misconduct such as possession of illegal drugs and firearms, 

plagiarism, unlawful sexual intercourse with a minor and sexual harassment. Desyllas eventually 
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wrote a letter to PSU President Bernstine advising that “the Rearguard collective” possessed the 

records and would “be going forward with a press release on this matter within the next two 

weeks.” When he received the letter, Bernstine feared that release of the confidential information 

would subject the university to liability under FERPA and state law. Bernstine was advised by 

the Oregon Department of Justice to recover the records. It was from the effort to recover the 

records that plaintiff’s claims originated. PSU officials question plaintiff about the location of the 

files. During the questioning or discussion, plaintiff was not told he was free to leave. The 

records were eventually recovered. Plaintiff alleged that PSU officials unlawfully detained him 

and seized his property but not that PSU officials engaged in prior restraint of speech by 

censoring news or thwarting publication of news. 

Issue(s): (1) Whether or not plaintiff was unlawfully detained. (2) Whether or not 

plaintiff’s First Amendment rights were violated.  

Holding(s): (1) Editor was not detained within the meaning of the Fourth Amendment. 

(2) Even if editor was detained by university officials, that detention was not unlawful. (3) 

Editor’s First Amendment rights were not violated. 

Reasoning: Only FERPA’s relevance to this case is discussed here. University officials 

had a strong interest in recovering the box of confidential university records containing private 

information about former students. University officials contended that in addition to their interest 

in recovering the box to avoid university liability for disclosure of student records in potential 

violation of FERPA and state law, they had an interest in enforcing Oregon’s criminal statutes 

prohibiting theft. FERPA provides that federal funding may be withheld from an educational 

institution “which has a policy or practice of permitting the release of education records . . . of 

students without the written consent of their parents . . .” 20 U.S.C. §1232g(b)(1). The statutory 
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scheme does not create a private right of action for a student to sue under 42 U.S.C. §1983. 

Gonzaga Univ. v. Doe (2002). Nevertheless, maintaining the privacy of sensitive student records 

remains a significant government interest. 

Disposition: The Appellees (university officials) were entitled to qualified immunity. The 

Appellees did not violate Desyllas’s constitutional rights under the facts as alleged by Desyllas. 

Citation: Shockley v. Svoboda, 342 F. 3d 736, 180 Ed. Law Rep. 450 (2003). 

Key Facts: During the 1992-1993 academic year at Western Illinois University (WIU), 

Professors Shockley and Crockett shared an office in the Political Science Department. Because 

Svoboda was a graduate student at the time, working under Crockett’s supervision, the two were 

often seen together. On April 13, 1993, Shockley attempted to enter his office, but found the 

door locked with Crockett and Svoboda inside. The two claimed to have inadvertently locked the 

door. Shockley then told Crockett that he had received several complaints from students that 

Crockett did not honor his scheduled office hours and often let his classes out early. Crockett 

angrily told Shockley to “mind his own business.” Shockley took his concerns to the department 

chairman, Professor Weston, and also expressed his belief that Crockett and Svoboda were 

having an affair. Between April 14 -16, 1993, Shockley while attending an annual conference in 

Chicago witnessed Crockett and Svoboda enter a conference session together late. Shockley 

again voiced his concerns to Weston and learned that Weston had confronted Crockett and 

Svoboda, but the two denied having an affair. Later, Shockley spoke with four fellow professors 

from the political science department as well as the department secretary about his concerns. 

Shockley also informed Svoboda’s boyfriend, another graduate student, of his suspicions. On 

May 18, 1993, Svoboda filed an internal grievance with WIU, charging Shockley with sexual 

harassment for relaying his suspicions to so many people, and on October 18, 1993, she filed a 
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charge with the Illinois Department of Human Rights. Shockley then filed a §1983 lawsuit in the 

district court in April 1994, alleging a deprivation of his free speech because Svoboda filed her 

charges in retaliation for his comments. Svoboda filed state law counterclaims for defamation, 

intentional infliction of emotional distress, and invasion of privacy as well as a §1983 

counterclaim for a violation of her right to privacy under FERPA. Svoboda claimed that 

Shockley had accessed her WIU files during discovery and relayed information contained in 

those files to his attorney.  

Issue(s): There are two district court orders that are on appeal. (1) The first order granted 

summary judgment to Shockley on Svoboda’s FERPA claim. (2) The second order granted 

summary judgment to Shockley on portions of Svoboda’s defamation and invasion of privacy 

counterclaims, finding that Shockley’s statements to Weston, fellow WIU professors, and the 

department secretary were within the scope of his employment. 

Holding(s): (1) The district did not err in granting summary judgment to Shockley on 

Svoboda’s §1983 claim for a FERPA violation. (2) Summary judgment with regard to issue was 

appropriate. 

Reasoning: Only the FERPA-related will be discussed here. The court reasoned that 

rather than asserting a direct violation of FERPA, Svoboda attempted to raise her claim under 

§1983 because the Supreme Court has recognized that individuals may, at times, utilize §1983 to 

enforce rights created by federal statute as well as the Constitution (see Maine v. Thiboutot, 

1980). Unfortunately for Svoboda, however, following the parties’ submission of the briefs in 

this case, the Supreme Court (Gonzaga Univ. v. Doe, 2002) held that a §1983 cannot be used to 

assert a FERPA violation. 

Disposition: The judgment of the district court is affirmed. 
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Citation: Slovinec v. DePaul University, 332 F.3d 1068 (7th Cir. 2003), 177 Ed. Law 

Rep. 928. 

Key Facts: Former student sued private university for violations of the Higher Education 

Act (HEA), FERPA, and various torts. The District Court dismissed the complaint, and student 

appealed. Slovinec held a master’s degree in history from DePaul. He also attended DePaul’s 

School of Education, completing all courses but not the required student teaching, and DePaul’s 

School of Law, completing the first year. Slovinec owed DePaul about $80,000 in student loans 

(guaranteed by the federal government), loans that he was not retiring because he could not 

obtain full-time employment. In his suit, Slovinec contended that DePaul violated his rights 

under state and federal law by (a) not providing letters of recommendation that might have 

assisted him in obtaining employment, and (b) either loaning him too much money for his 

earning capacity, or not doing enough to help him obtain employment to pay down the debt. The 

former is said to have violated FERPA and the latter the HEA. The district court concluded that 

neither FERPA nor the HEA creates a private right of action and dismissed the complaint. The 

court relinquished supplemental jurisdiction over all state-law theories, enabling Slovinec to 

pursue them in state court. 

Issue: Whether HEA or FERPA authorized litigation by a private plaintiff against a 

private university for its alleged failure to assist him in obtaining full-time employment so that 

he could repay his student loans. 

Holding: Neither HEA nor FERPA authorized litigation by a private plaintiff against 

private university for its alleged failure to assist him in obtaining full-time employment so that 

he could repay his student loans. 
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Reasoning: The court reasoned as follows. DePaul is a private university, so Slovinec 

cannot use 42 U.S.C. §1983, and the approach of Maine v. Thiboutot, 448 U.S. 1, 100 S.Ct. 

2502, 65 L.Ed.2d 555 (1980), to enforce these federal statutes. Slovinec needs some other grant 

of authority. The Supreme Court held in Gonzaga University v. Doe (2002) that FERPA does not 

authorize suits by private persons, as opposed to the federal government. The HEA, like FERPA, 

is a funding statute, attaching conditions to grants, scholarships, and guarantees underwritten by 

the national government. Congress provided in each statute for enforcement by the national 

government and in the HEA for enforcement against the Secretary of Education as well. Neither 

statute authorizes litigation by a private plaintiff against anyone other than the Secretary. If the 

Secretary is not doing his job in holding recipients to the conditions of federal support, then 

complaint should be made of the Secretary and may be renewed in court if the Secretary declines 

to act and if the would-be plaintiff has standing. As long as the Secretary believes that DePaul is 

respecting the terms on which it receives or distributes federal aid, the only potential avenue for 

relief is a suit against the Secretary under §1082(a)(2). 

Disposition: Affirmed. 

Citation: Unincorporated Operating Division of Indiana Newspapers, Inc. v. The 

Trustees of Indiana University, 787 N.E.2d 893 (Ind.App. 2003), 175 Ed. Law Rep. 674. 

Key Facts: Appellant-Plaintiff, an Unincorporated Operating Division of Indiana 

Newspapers, Inc., Indiana Corp. d/b/a The Indianapolis Star (“Star”), challenged the trial court’s 

grant of summary judgment in favor of Defendants, the Trustees of Indiana University (“the 

Trustees”) in the Star suit seeking access to certain materials held by the Trustees. In March of 

2000, Neil Reed, a former student basketball player for Indiana University, appeared on a 

television program and accused then-Indiana University basketball coach Bob Knight of 
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inappropriate behavior, including choking Reed during basketball practice. Shortly following 

these allegations, a videotape surfaced which showed Knight extending his arm and contacting or 

grabbing Reed by the throat during a taped practice session. In response to these events, Indiana 

University President Myles Brand appointed University Trustees Eichhorn and Walda to 

investigate the veracity of the allegations. During the investigation, although not directed by 

Brand to do so, Eichhorn and Walda produced several documents which were at issue in this 

case. These documents consisted of letters summarizing witness interviews, transcripts of 

interviews, notes taken during interviews, a letter from a witness, a memorandum prepared at 

Walda’s request by a former student regarding Reed’s allegations, and a document consisting of 

the names of witnesses for the Reed investigation, including notes made by the private 

investigator hired by the Trustees (“Reed materials”). On May 15, 2000, based in part upon the 

information he had received as a result of the investigation, Brand decided to discipline and 

sanction Knight and announced this decision in a televised press conference. Eichhorn and 

Walda prepared a “Summary Report of the Trustee Review Regarding Neil Reed Allegations 

Concerning the Conduct of Coach Bob Knight” which reviewed the findings and conclusions of 

the Reed investigation. The University also drafted a document titled “Knight Sanctions” which 

also summarized the findings and conclusions of the investigation and announced the sanctions 

imposed upon Knight. The Knight Sanctions were released to the public. Brand also created a 

Code of Conduct Commission to “look at the general set of issues surrounding employment and 

ethical approaches by coaches, student athletes, athletic directors, or anyone to do with athletics, 

as well as to coordinate the various codes of conduct that already existed.” In September of 2000, 

the Vice President of Public Affairs (Simpson) informed Brand that a freshman student had made 

allegations that Knight had inappropriate physical contact with the student. Brand then asked the 
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University’s chief counsel (Frapwell) to investigate the allegations. Frapwell instructed James 

Kennedy to direct the Indiana University Police Department (“IUPD”) to investigate the 

freshman student’s allegations. IUPD interviewed several witnesses, including the student and 

Knight. These materials were referred to as the “IUPD materials.” These materials were 

maintained by IUPD and were not physically kept in Knight’s personnel file. The information 

contained in the IUPD materials was a factor supporting the decision to terminate Knight’s 

employment. The IUPD materials were turned over to the Monroe County Prosecutor’s Office, 

which decided not to file any criminal charges. During a televised press conference, Brand 

announced the decision to terminate Knight. The University also publicly issued two documents 

entitled “Remarks of President Myles Brand,” and “IU announces removal of Basketball Coach 

Bob Knight.” During the Reed investigations, the Star made ten requests for access to records 

maintained by the Trustees, and the Trustees produced over forty documents in response thereto. 

On May 18, 2000, the Star requested, pursuant to the Indiana Access to Public Records Act 

(“APRA”), “copies of any notes taken during the course of the Reed investigation, information 

gathered during the course of the investigation and reports written as a result of the 

investigation.” In response, the Trustees produced the “Summary Report” but denied access to 

the Reed materials. In doing so, the Trustees claimed that the Reed materials were attorney work 

product and also protected by various exceptions to the general policy of disclosure as provided 

in APRA. After the Trustees denied the Star’s request for access, the Star filed a complaint with 

the Office of the Public Access Counselor, in which it inquired as to whether the Trustees had 

waived any of the claimed exceptions to public access. The informed opinion of the Access 

Counselor’s Office was that, based upon the circumstances under which the Trustees had 

disclosed the Summary Report to the media and the public, the Trustees had not waived the 
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APRA exceptions upon which it based its withholding of the Reed materials. On October 16, 

2000, the Star made a request for access to Knight’s personnel file. In response, the Trustees 

produced “all documents to which the Star was entitled, including President Brand’s September 

11, 2000, letter removing Knight,” but denied access to the IUPD materials. The Star again filed 

an inquiry with the Access Counselor’s Office, but the Office declined to issue another advisory 

opinion. On January 2, 2001, in response to the Trustee’s denial of access, the Star filed a 

complaint alleging a violation of APRA by the Trustees and seeking access to the Reed and 

IUPD materials. On March 2, 2001, the Trustees moved for summary judgment. The trial court 

granted summary judgment in favor of the Trustees, denying the Star access to the disputed 

materials. The Star appealed. 

Issue(s): (1) Whether federal law required the materials sought by the Star (newspaper) to 

be kept confidential. (2) Whether the materials sought were deliberative materials excepted from 

public disclosure requirements. (3) Whether the materials sought were required to be disclosed 

by statute. (4) Whether the Trustees’ public release of certain information precludes them from 

claiming any exceptions to the public disclosure statute. 

Holding(s): (1) Materials generated by university’s police department in the course of its 

investigation were excepted from public disclosure. (2) FERPA requires education records to be 

kept confidential and, therefore, satisfies exception in Access to Public Records Act (APRA) for 

public records which are required to be kept confidential by federal law. (3) Materials were not 

“education records,” if court redacted any information which could lead to the identity of former 

or present students. (4) Deliberative materials exception did not protect factual materials that 

were not inextricably linked to non-disclosure materials. (5) Exceptions permitting disclosure of 
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certain information do not trump the remaining disclosure exceptions. (6) University did not 

waive exceptions in APRA. 

Reasoning: Only FERPA-related issues are discussed here. The court reasoned as 

follows. APRA excepts from public disclosure those public records which are required to be kept 

confidential by federal law. The Star challenges the trial court’s determination that FERPA 

requires the Reed materials to remain confidential and that the Reed materials are therefore 

excepted from APRA’s disclosure requirement. Specifically, the trial court concluded that the 

Reed materials were protected from public disclosure by FERPA in that “they are educational 

records and contain personal identifiable information of past and present students and parents of 

students of Indiana University . . .” The relevant portion of FERPA reads: No funds shall be 

made available under any applicable program to any educational agency or institution which has 

a policy or practice of permitting the release of education records (or personally identifiable 

information contained therein other than directory information, as defined in paragraph (5) of 

subsection (a) of this section) of students without the written consent of their parents to any 

individual, agency, or organization . . .” 20 U.S.C. §1232g(b)(1). The court first addressed the 

threshold history of whether FERPA is a federal law which “requires” records to be kept 

confidential, and the court reasoned as follows. Only if FERPA requires records to be kept 

confidential does APRA require non-disclosure. In the strictest sense, FERPA does not require 

educational institutions to do or not do anything, but instead operates to withhold federal funding 

to those institutions which have a policy or practice of permitting the release of education 

records without parental consent or student consent. 20 U.S.C. §1232g(b)(1). In Gonzaga Univ. 

v. Doe (2002), the United States Supreme Court held that FERPA’s non-disclosure provisions 

create no personal rights to enforce pursuant to 42 U.S.C. §1983. In so holding, the Court 
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observed that FERPA’s non-disclosure provisions speak only in terms of institutional policy and 

practice, not individual instances of disclosure. One could conclude from this that isolated 

instances on non-authorized would not be in violation of FERPA and not jeopardize a school’s 

federal funding. If so, FERPA would not require education records to be kept confidential. 

However, if we were to hold for this reason that FERPA was not a federal law requiring 

education records to be kept confidential, public disclosure of such materials could soon become 

a commonplace occurrence. In such a situation, one might then say that a school has a “policy or 

practice” of non-authorized disclosure of education records, which would violate FERPA and 

endanger federal funding. As observed by the court in DTH Publishing Corp. v. Univ. of North 

Carolina (1998), although FERPA does not specifically use such terms as “privileged and 

confidential . . . it clearly expresses the federal policy that student education records should not 

be widely disseminated to the public, and except in certain enumerated circumstances, should not 

be released without proper consent.” This court agrees with the reasoning and hold that FERPA 

is a federal law which requires education records to be kept confidential (see also U.S. v. Miami 

Univ., 2002) (noting that once federal funding and the conditions of FERPA are accepted by a 

school, the school is “indeed prohibited” from systematic non-consensual release of education 

records). Having determined that FERPA requires education records to be kept confidential, the 

court turned to the question of whether the Reed materials were encompassed by the term 

“education records.” FERPA defines education records as “those records, files, documents, and 

other materials which . . . (i) contain information directly related to a student; and . . . (ii) are 

maintained by an educational agency or institution or by a person acting for such agency or 

institution.” 20 U.S.C. §1232g(a)(4)(A). Education records do not include: “(i) records of 

instructional, supervisory, and administrative personnel and educational personnel ancillary 



 

452 

thereto which are in the sole possession of the maker thereof and which are not accessible or 

revealed to any other person except a substitute; (ii) records maintained by a law enforcement 

unit of the educational agency or institution that were created by the law enforcement unit for the 

purpose of law enforcement; (iii) in the case of persons who are employed by an educational 

agency or institution but who are not in attendance at such agency or institution, records made 

and maintained in the normal course of business which relate exclusively to such person in that 

person’s capacity as an employee and are not available for use for any other purpose.” 

§1232g(a)(4)(B). The scope of the term education records as used in FERPA has been addressed 

by several courts, some giving the term a narrow definition, others giving it a broader definition. 

Compare Red & Black Publishing Co. v. Board of Regents (1993) (holding that records relating 

to a student court were not education records), and State ex rel. Miami Student v. Miami Univ. 

(1997) (holding that university students’ redacted disciplinary records were not education 

records), with DTH (holding that student information divulged in undergraduate court 

proceedings constituted education records) and Miami Univ. (holding that student disciplinary 

records virtually untainted by redaction were education records). The question of the term 

education records was before the United States Supreme Court in Owasso Indep. Sch. Dist. v. 

Falvo (2002). In Falvo, the Court held that peer-grading procedures used by the defendant school 

district did not violate FERPA because the peer-grades papers were not education records. The 

Court acknowledged that the papers contained information directly relating to a student and met 

the first requirement for an education record. The Court held, however, that the peer-graded 

papers were not “maintained” by the school or a person acting for the school. The Court held that 

the word “maintain” suggested that education records will be kept in a filing cabinet or on a 

permanent secure database, and that it was “fanciful to say that the student maintain the papers in 
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the same way the registrar maintains a student’s folder in a permanent file.” The Court also held 

that the students were not “acting for” the school when they followed their teacher’s instructions 

to peer-grade a test, in that “correcting a classmate’s work can be as much a part of the 

assignment as taking the test itself.” According to the Falvo Court, the phrase “acting for 

connotes agents of the school, such as teachers, administrators, and other school employees.” 

The Court also stated: “FERPA requires a record of access for each pupil. This single record 

must be kept with the education records. This suggests Congress contemplated that the education 

records would be kept in one place with a single record of access. By describing a school official 

and his assistants as the personnel responsible for the custody of the records, FERPA implies that 

education records are institutional records kept by a single central custodian, such as a registrar, 

not individual assignments handled by many student graders in their separate classrooms.” The 

Star argues in its reply brief that the Reed materials are maintained by Trustees Eichhorn and 

Walda, not by the University, and that the Reed materials are therefore not education records as 

defined by FERPA. Although the Reed materials are not maintained by a central custodian, 

Falvo should not be read to mean that all records not maintained by a registrar or central 

custodian cannot be education records. Otherwise there would have been little reason for the 

Court to mention that a person “acting for” the school connoted agents of the school such as 

teachers, administrators, and other employees. Here, the Trustees were instructed to conduct the 

Reed investigation and collected the Reed materials as a result. The Trustees were clearly acting 

for the University in maintaining these materials. This determination led this court to the issue of 

whether the Reed materials contained information directly related to a student and the court 

reasoned as follows. The Star cites Miami Student to support its argument that the Reed materials 

do not. In Miami Student, the Ohio Supreme Court held that university student disciplinary 
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records were not education records under FERPA, and therefore not exempt from Ohio’s Public 

Records Act, which, like APRA, excluded from the definition of public records those records 

prohibited to be released by state and federal law. The court stated that the disciplinary records 

sought were non-academic in nature and did not contain educationally related information such 

as grades, academic data, scholastic performance, or financial aid information. Therefore, the 

court held that the records were not education records for purposes of FERPA. The Trustees 

claim that the Miami Student case is no longer valid precedent, and cited Miami University for 

support. The Miami University case arose out of the circumstance following the Ohio State 

Supreme Court’s decision in Miami Student. Following the Miami Student decision, “The 

Chronicle of Higher Education” sought disciplinary records from both Miami University and 

Ohio University. However, unlike the newspaper in Miami Student, the Chronicle requested the 

records with names intact and minimal redaction. Upon receipt of the request, Miami University 

contacted the federal Department of Education (“DOE”) to inform the DOE that it might not be 

able to comply with FERPA. The DOE informed Miami University that the Ohio Supreme Court 

was incorrect in holding that disciplinary records were not education records. When the DOE 

learned that the universities planned to comply with the Chronicle’s requests, it sought 

declaratory and injunctive relief in federal court. The District Court granted the DOE’s motion 

for summary judgment and permanently enjoined the universities from releasing student 

disciplinary records in violation of FERPA. U.S. v. Miami Univ. (2000). Upon appeal, the Sixth 

Circuit of Appeals affirmed the District Court and held that the Ohio Public Records Act and 

FERPA could coexist. Here, the Trustees claim that the Miami Student case is no longer valid 

precedent. It can be discerned that the Sixth Circuit disagreed with the Ohio Supreme Court’s 

narrow definition of education records, and that according to the Sixth Circuit and the DOE, 
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student disciplinary records are education records which must remain confidential pursuant to 

FERPA. However, it is significant that the court in Miami University observed that the result of 

the Ohio Supreme Court’s opinion (i.e., the mandamus requiring the school to release the 

redacted disciplinary records) appeared to comport with the requirements of FERPA. If student 

disciplinary records are education records under FERPA, and the result of the Miami Student 

decision (i.e., the release of redacted student disciplinary records) comports with FERPA’s 

requirements, then one may logically conclude that the redacted student disciplinary records in 

the Miami Student case were not “education records” for purposes of FERPA, but that the un-

redacted student disciplinary records in the Miami University case were. In other words, with all 

identifying information redacted from the student disciplinary records, they no longer “contained 

information directly related to a student” or “personally identifiable information” of a student. 20 

U.S.C. §§1232g(a)(4)(A)(i), 1232g(b)(1). With this in mind, returning to the question of whether 

the Reed materials are education records protected by FERPA, the records at issue in both Miami 

Student and Miami University were student disciplinary records, whereas the materials at issue 

here relate to a University employee. Nevertheless, to the extent that the Reed materials contain 

information directly relating to students, their non-consensual disclosure would be a violation of 

FERPA. However, the effects of redaction upon the materials must be considered. The Trustees 

claim that, because FERPA contains no provision for redaction of education records, redaction is 

prohibited. This interpretation is rejected. Although FERPA contains no redaction provision, 

neither does it prohibit such. Moreover, the Sixth Circuit gave tacit approval to the redaction of 

student records in the Miami University case. APRA permits redaction in that it specifically 

mandates separation of discloseable from non-discloseable information contained in public 

records containing both. Therefore, if a public record contains some information which qualifies 
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under an exception to public disclosure, instead of denying access to the record as a whole, 

public agencies must redact or otherwise separate those portions of the record which would 

otherwise render it non-discloseable. In the case at bar, the record contains the Trustees’ 

document log which lists each document gathered during the Reed investigation, along with a 

brief description of its contents and the reason the Trustees felt the document to be non-

discloseable. This log indicates that some of the Reed materials likely contain little or no 

information directly relating to students. The Trustees claim that redaction is impossible, in that 

the interviews by their very nature will give away the identity of the students involved. However, 

there are several examples in the document log which belie this argument. Nonetheless, it is 

emphasized that any information which could lead to the identity of former or present students of 

Indiana University must be redacted. Whether or not this limits the intelligibility of the 

documents, this is what is required by APRA and FERPA.  

Disposition: The Reed materials do not, in their entirety, constitute education records 

required to be kept confidential by FERPA, and upon remand, the trial court should review and 

redact or otherwise separate any information contained in the Reed materials which might violate 

FERPA. Any discloseable materials must be made available to the Star, subject to the applicable 

exceptions set forth. The Reed materials are pre-decisional in nature, and the trial court did not 

err by not distinguishing which of the materials were pre-decisional and which were post-

decisional. Any factual information contained in the Reed materials should also be made 

available to the Star, whereas those portions of the Reed materials which represent opinions or 

speculations should be redacted. The Reed materials do not constitute information concerning 

the final action of disciplining Knight. The Trustees’ final decision did not incorporate or adopt 

the Reed materials in such a manner as to require disclosure thereof. The disclosure exceptions 
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applicable to the Reed materials were not waived by selective disclosure to the public or third 

parties. Thus, those portions of the Reed materials which contain identifiable student 

information, expressions of opinion, or speculation are protected from disclosure and must be 

redacted or otherwise separated from the remaining discloseable information which must be 

made available to the Star. The IUPD materials are non-discloseable investigatory records of a 

law enforcement agency. The IUPD materials do not constitute information concerning the final 

decision to discharge Knight, and the exceptions protecting the IUPD materials from public 

disclosure were not waived by the Trustees. The holding also requires the trial court to consider 

the one genuine issue of material fact it found (i.e., whether Eichhorn and Walda were acting as 

attorneys for Indiana University when they conducted the Reed investigation). This is relevant to 

the Trustees’ claimed work-product exception. The judgment of the trial court is affirmed in part, 

reversed in part, and the cause is remanded for proceedings not inconsistent with this opinion.  

Citation: Bevington v. Ohio University, 93 Fed.Appx. 748 (6th Cir. 2004), 187 Ed. Law 

Rep. 47. 

Key Facts: John P. Bevington appealed a district court judgment dismissing his disability 

discrimination action filed pursuant to FERPA, the Americans with Disabilities Act (ADA), and 

the Rehabilitation Act (RA). Bevington had filed a complaint against Ohio University and named 

Ohio University officials. Bevington alleged that the defendants discriminated against him 

because he was disabled, having been diagnosed with the learning disability of attention deficit 

hyperactivity disorder. Bevington was an Ohio University student majoring in physics and 

mechanical engineering. According to Bevington, he was obligated to fulfill certain foreign 

language requirements in order to obtain a degree in physics. Bevington enrolled in Beginning 

Latin 111 and 112, and Andrews and Hays were the instructors for those classes. According to 
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Bevington, both Andrews and Hays were informed of his disability and were provided a letter of 

accommodations. However, Bevington alleged that Hays refused to accept his disability and 

discriminated against him on account of it by changing the class assignments and syllabus to 

reflect a higher level of Latin, by changing the final exam for Latin 112, and by administering a 

3-hour final examination instead of a two-hour final examination. Bevington also alleged that he 

received a “D” for Latin 112 and that Hays informed him that he would not pass Latin 113 

before he took the class. Bevington alleged that he subsequently failed Latin 113 and, as a result, 

he was unable to complete his foreign language requirement in order to obtain a degree in 

physics. As relief, Bevington sought an “A” for Latin 111, 112, and 113, $100,000 from each 

defendant, and reimbursement for any and all expenses incurred due to not graduating.  

Reasoning: Only the FERPA-related issue is discussed here. The court reasoned as 

follows. Bevington’s FERPA claim was properly dismissed because there is no private right of 

action under FERPA (see Gonzaga Univ. v. Doe (2002) and United States v. Miami Univ., 2002).  

Disposition: The district court’s judgment affirmed. 

Citation: Ellis v. Cleveland Municipal School District, 309 F.Supp.2d 1019, 187 Ed. Law 

Rep. 128 (2004). 

Key Facts: This was a discovery dispute between the parties involving Plaintiff’s 

Combined Second Set of Interrogatories, Requests for Admission, and Requests for Production 

of Documents. A student had filed state court action against school district regarding substitute 

teachers’ alleged corporal punishment of students. Student sought discovery of related incident 

reports, student and employee witness statements, and information regarding subsequent 

discipline of substitute teachers. School district objected, claiming that documents and 

information requested were protected by FERPA.  
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Issue(s): (1) Whether incident reports related to altercations between substitute teachers 

and students, student and employee witness statements related to those incidents, and 

information related to subsequent discipline, if any, imposed on the substitute teachers were 

covered by FERPA, and, (2) if so, whether their discovery is nonetheless permissible under one 

of the enumerated exceptions or by court order. 

Holding(s): (1) Requested documents did not contain information directly related to a 

student, so as to be protected from discovery under FERPA. (2) District’s disclosure of requested 

documents was consistent with FERPA policy of allowing case-by-case disclosure by court order 

of personally identifiable information in a student record that was otherwise protected. (3) 

District’s disclosure was consistent with FERPA policy to protect safety of students in schools, 

even though information sought by student did not implicate specific protections imposed by 

FERPA. 

Reasoning: FERPA protects educational records or personally identifiable information 

from improper disclosure. Doe v. Woodford County Bd. of Educ. (2000). The statute sets out 

conditions on the availability of federal funds for educational agencies and institutions and 

provides, in pertinent part, that: No funds shall be made available under any applicable program 

to any educational agency or institution which has a policy or practice of permitting the release 

of education records (or personally identifiable information contained therein other than 

directory information . . .) of students without the written consent of their parents to any 

individual, agency, or organization . . . 20 U.S.C. §§1232g(a) and (b)(1). FERPA broadly defines 

“education records” as “those records, files, documents, and other materials which (i) contain 

information directly related to a student; and (ii) are maintained by an educational agency or 

institution or by a person acting for such agency or institution.” U.S. v. Miami University (2002) 
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(citing 20 U.S.C. §1232g(a)(4)(A). Personally identifiable information “is narrowly defined by 

the Act’s regulations as including only the student’s name, parent’s name, the student’s or 

parent’s address, social security number, or other information that would make the student’s 

identity easily traceable.” (see Woodford County, 2000). In this case, the information sought by 

plaintiff is not protected by FERPA for a number of reasons. First, FERPA applies to the 

disclosure of student records, not teacher records (Klein Independent Sch. Dist. v. Mattox, 1987). 

While it is clear that “Congress made no content-based judgments with regard to its ‘education 

records’ definition,” Miami University, it is equally clear that Congress did not intend FERPA to 

cover records directly related to teachers and only tangentially related to students (see Bauer v. 

Kincaid, 1991), noting that the function of FERPA is “to protect educationally related 

information.” Thus, courts have held FERPA does not prevent the disclosure of records 

specifying reasons for teacher certificate revocations or the names of the victim and witnesses to 

an alleged incident of sexual harassment by a teacher. Brouillet v. Cowles Pub. Co. (1990); 

Board of Educ. of Colonial School Dist. v. Colonial Educ. Ass’n (1996). Courts have similarly 

held that student witness statements are not governed by FERPA. Staub v. East Greenbush 

School Dist. No. 1 (1985). In her documents requests, plaintiff seeks records involving 

allegations of physical altercations engaged in by substitute teachers as well as student and 

employee witness statements related to those altercations. Defendant has already produced to 

plaintiff the “Substitute Teacher Student Altercations Report 2000-2003,” a record which 

identifies students involved with altercation with substitute teachers. Plaintiffs, for the most part, 

has only sought further information on such altercations which involved alleged assaults or 

corporeal punishment of the student by the substitute teacher. Such records do not implicate 

FERPA because they do not contain information “directly related to a student.” While these 
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records clearly involve students as alleged victims and witnesses, the records themselves are 

directly related to the activities and behaviors of the teachers themselves and are therefore not 

governed by FERPA. 20 U.S.C. §1232g(a)(4)(B)(iii) (education records do not include records 

made and maintained in the normal course of business which relates exclusively to the 

educational institutions’ employees in their capacity as employees and are not available for use 

for any other purpose). With respect to her interrogatories, plaintiff seeks information regarding 

what disciplinary action, if any, the school district imposed on the teacher as a result of the 

alleged altercations. This teacher discipline information is clearly outside the purview of FERPA 

as it relates to teachers and not students. Even if the records at issue in this case were “education 

records” as defined by FERPA that would not necessarily end the inquiry. FERPA is not a law 

which absolutely prohibits the disclosure of educational records; rather it is a provision which 

imposes a financial penalty for the unauthorized disclosure of educational records (see Bauer; 

Rios v. Read, 1977) (noting that the statute did not intend to create a “school-student privilege 

analogous to a doctor-patient or attorney-client privilege”). Thus, while FERPA was intended to 

prevent schools from adopting a policy or engaging in a practice of releasing educational 

records, it does not, by its express terms, prevent discovery of relevant school records under the 

Federal Rules of Civil Procedure. Rios v. Read. Given FERPA’s underlying privacy concerns, it 

does, however, place a higher burden on a party seeking access to student records to justify 

disclosure than with the discovery of other types of records. Plaintiff has met her burden in this 

case as the information she seeks is material and necessary to the prosecution of her claims and 

uniquely within the knowledge and possession of the defendant School District. Furthermore, the 

language FERPA, on its face, appears to limit its prohibition to those situations where an 

educational agency “has a policy or practice of permitting the release of education records” (see 
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U.S.C. §1232(g)(b)(1) and (2)). FERPA was designed to “address systematic, not individual, 

violations of students’ privacy by unauthorized releases of sensitive information in their 

educational records” (see Jensen v. Reeves, 1999, citing Gundlach v. Reinstein, 1996). This focus 

on policies which systematically invade a student’s privacy is thus consistent with the statute’s 

privacy is thus consistent with the statute’s allowances for the disclosure of such information in 

particular circumstances or pursuant to a court order on case-by-case basis. Personally 

identifiable information from a student record, otherwise protected by FERPA, may be disclosed 

pursuant to court order, as long as certain parental notification requirements are met. 20 U.S.C. 

§1232g(b)(2)(B); see also D.L. v. Unified School Dist. # 497 (2002) (citing 34 C.F.R. 

§99.31(a)(9)(i). In this case, defendant is not engaged in a policy or practice of disclosing student 

records but rather is responding to narrowly-defined discovery requests pursuant to a court order. 

The conclusion that the records at issue in this case do not implicate FERPA is not only 

consistent with the language of the statute itself but also operates to protect the safety of students 

in schools. As in Rios, where the trial court concluded that FERPA should not be used as a cloak 

for alleged discriminatory practices, FERPA should not operate to protect allegations of abuse by 

substitute teachers from discovery in private actions designed to combat such abuse. The 

individual and social importance of the issues raised by its claims is undeniable and the 

discovery sought by plaintiff is necessary to the resolution of the lawsuit. FERPA itself 

recognizes the important public policy of protecting student safety by providing an explicit 

exemption for the disclosure of “personally identifiable information from an educational record 

to appropriate parties” if it is necessary to protect the health or safety of the student or others (see 

Woodford County citing 34 C.F.R. §99.36; see also 20 U.S.C. §§1232g(b)(1)(I)). Though the 

information sought by plaintiff does not implicate the specific protections imposed by FERPA, 
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purported other student victims and student witnesses should have the protections of names and 

address redactions in court filings in this case. Information related to alleged incidents of 

physical abuse by substitute teachers is not protected by FERPA and must be provided by 

defendant. 

Disposition: Defendant is ordered to supplement its responses to plaintiffs combined 

second set of interrogatories, requests for admissions, and request for production of documents. 

Citation: Jennings v. University of North Carolina at Chapel Hill, 340 F. Supp. 2d 679, 

193 Ed. Law Rep. 204 (2004). 

Key Facts: Plaintiff Melissa Jennings was a student soccer player for the University of 

North Carolina women’s soccer team, coached by Defendant Anson Dorrance from Aug. ’96--

May ’98. On August 25, 1998, Jennings and another former player filed a Title IX claim, and 

suit for sexual harassment and invasion of privacy against the university and several university 

employees. In support of their Motion for Summary Judgment, defendants filed the complete 

depositions of Jennings and her parents, and of former plaintiff and her parents. Defendants also 

filed the affidavit of the University Registrar, attached to which is Jennings’s final official 

transcript. Defendants also filed a separate motion that those depositions and the registrar’s 

affidavit be submitted under seal. Defendants asserted that the depositions contain “alleged 

comments made to, by or about female college students other than Jennings and former plaintiff 

about their private lives or bodies,” that these students’ identities are not relevant to the case, and 

that comments could be embarrassing to the other former students if made part of the record. As 

to the registrar’s affidavit, defendants argued that although Jennings’ academic performance 

from August 1996 to May 1998 is relevant to the case, her overall academic performance is 

private and not relevant. Defendants claimed that Jennings has a privacy interest in her transcript 
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significant enough that the registrar’s affidavit should be sealed. They argued that the existence 

of FERPA elevated her privacy interest to the level of a compelling governmental interest. 

Defendants also argued that several former students who are not parties to the case have a 

privacy interest in the alleged comments and conversations recounted in the depositions at issue. 

In support of this assertion, Defendants argued that an individual has a privacy interest in 

information about her “body, health, and sexual activities”, and that these particular individuals’ 

privacy interests are heightened by FERPA because they were students at a federally funded 

institution at the time the alleged comments were made. 

Issue: The defendants’ motion that plaintiffs’ depositions and registrar’s affidavit be 

submitted under seal is the issue that is addressed here. 

Holding: Defendants’ motion in regard to registrar’s affidavit was denied. Defendants’ 

motion in regard to the depositions was denied. 

Reasoning: FERPA prohibits institutions that receive federal funding from releasing a 

student’s educational records without written parental consent. An exception to FERPA arises, 

however, when a student initiates legal action against the institution (34 C.F.R. 

99.31(a)(9)(iii)(B)(2004). In that event, the institution may disclose the student’s records that are 

relevant to its defense without obtaining consent. Federal legislation like FERPA may be 

relevant to a court’s determination of whether is a compelling governmental interest, but alone it 

is not prima facie evidence of compelling interest. The Fourth Circuit in Rosenfeld v. 

Montgomery Public Schools (2001) encouraged a district court to “consider” FERPA in making 

a determination about whether to seal plaintiffs’ educational records. However, the court stopped 

short of saying FERPA necessitated finding a compelling governmental interest in sealing 

records. Even when FERPA is taken into account in this case, defendants have not shown that 
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there is compelling governmental interest for sealing the registrar’s affidavit. While FERPA may 

show that Congress has recognized a student’s interest in the privacy of her educational records, 

the legal action exception contained in the regulations limits that interest. At least part of 

Jennings’ academic transcript fits that exception. Jennings’ performance from fall 1996 to spring 

1998 is relevant to Dorrance’s assertion that he dismissed her from the team in part because of 

her failure to perform academically, and not in retaliation for any complaints she may have made 

about him. If it is indeed the case that the entire academic transcript is the best educational record 

available to support the defendants’ defenses, then the entire document may well fit the 

exception. With that said, it is not necessary to decide that issue, because the plaintiff has 

effectively consented to the document’s release. FERPA requires written parental consent for the 

release of academic records. In considering FERPA, however, it must also be considered that (1) 

Jennings is an adult capable of making decisions without parental consent and (2) Jennings had 

ample opportunity to respond through counsel to defendants’ motion to seal, whether in support 

of or against it, but chose to take no position. In this context, Jennings’ failure to take a position 

amounts to constructive consent to the release of her final transcript. Due to (1) the potentially 

integral nature of the document (transcript) and the corresponding possibility that it is excepted 

in its entirety from FERPA, (2) Jennings’ constructive consent in its release, and (3) the leeway 

this Court has in interpreting federal statutes as evidence of compelling governmental interests, it 

is concluded that there is no compelling governmental interest sufficient to outweigh the First 

Amendment right to access. 

With regard to the depositions, the former students could not have had “reasonable 

expectations of confidentiality” in the information exchanged by and about them in 

conversations with team members. In many instances, the students themselves were present for 
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and participating in the conversations. Furthermore, the alleged comments made by Dorrance 

about the students’ bodies do not constitute “personal information” about the students, but are 

rather the observations of an individual. The existence of FERPA does not heighten the students’ 

privacy interest in these depositions. The information at issue in the depositions is not an 

“educational record” as defined by FERPA, nor is it the type of information that would be on a 

FERPA-protected educational record. While some of the information is directly related to 

students, it was not, and would not have been, part of any documents maintained by the 

university. 

Disposition: Defendants’ Motion to Submit Evidence Under Seal the Affidavit of 

registrar, and Depositions of plaintiffs and plaintiffs’ parents denied. 

Citation: U.S. v. Bertie County Board of Education, 319 F.Supp.2d 669 (E.D.N.C. 2004), 

189 Ed Law Rep. 223.  

Key Facts: This matter was before the Court on Plaintiff’s Motion to Compel Discovery 

and Modify Discovery Order. In 1968, this Court has issued an order requiring Defendant Bertie 

County Board of Education to develop a school desegregation plan (see United States v. Bertie 

County Bd. of Educ., et al., 293 F.Supp. 1276, 1283 (E.D.N.C. 1968)). On September 26, 2002, 

Plaintiff United States filed a Motion for Further Relief. Plaintiff asserted that Defendant’s 

desegregation efforts had not been effective in that Askewville Elementary was operating as a 

racially identifiable white school based on the composition of the student body, faculty, and 

staff. Plaintiff’s Motion to Compel sought an order compelling the Bertie County Board of 

Education to fully respond to Plaintiff’s First Set of Interrogatories and Document Requests. 

Specifically, Plaintiff wanted the Court to order the Board to provide the name and race of each 

student who had requested a transfer to or from the school district, plus the names of the schools, 
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the basis for the request, and whether it was granted. The United States also requested for each 

student in the Bertie County school system the following: name, student identification number, 

address, grade, school, homeroom number, birth date, race, sex, telephone number, any special 

education designations, and whether the student transferred to the school. Bertie County 

responded that it was not opposed to providing the requested information, but believed it did not 

have the authority to do so under FERPA. 

Issue: Whether discovery request fell within law enforcement purpose exception to 

FERPA’s general prohibition on release of students’ personal information without parental 

consent. 

Holding: Discovery request fell within law enforcement purpose exception to FERPA’s 

general prohibition on release of students’ personal information without parental consent. 

Reasoning: The court reasoned as follows. FERPA provides that the Department of 

Education may cut off federal funding to a school system which does not comply with provisions 

of the Act. One provision under FERPA is that personal information of students may not be 

released without parental consent. 20 U.S.C. §1232g(b)(1). Defendants argue that by producing 

the information in discovery, it risks violating this FERPA provision. Plaintiff argues that its 

discovery request falls within an exception to the general rule. 20 U.S.C. §1232g(b)(1)(C)(ii) 

provides that educational records or personally identifiable information may be released to an 

“authorized representative of the Attorney General for law enforcement purposes under the same 

conditions as apply to the Secretary under paragraph (3).” Paragraph (3) provides in pertinent 

part that any information collected under the exception “shall be protected in a manner which 

will not permit the personal identification of students and their parents by other than those 

officials, and such personally identifiable data shall be destroyed when no longer needed for such 
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audit, evaluation, and enforcement of Federal legal requirements.” 20 U.S.C. §1232g(b)(3). 

While Defendant acknowledges the law enforcement exception, it disagrees that this civil action 

qualifies as “law enforcement purposes.” The Court is unable to locate any authority interpreting 

the term law enforcement in the context of FERPA. However, upon consideration of other 

relevant authority, the Court agrees with Plaintiff that its discovery request falls within the law 

enforcement exception. Black’s Law Dictionary defines law enforcement as: The detection and 

punishment of violations of the law. This term is not limited to the enforcement of criminal laws. 

For example, the Freedom of Information Act contains an exemption from disclosure for 

information compiled for law enforcement purposes and furnished in confidence. That 

exemption is valid for the enforcement of a variety of non-criminal laws as well as criminal laws 

(Black’s Law Dictionary 891, 7th ed. 1999). The cases interpreting the term law enforcement 

clearly encompasses the enforcement of criminal as well as civil statutes (see Pope v. United 

States, 599 F.2d 1383, 1386, 5th Cir. 1979) (law enforcement exemption applies to civil, 

regulatory, and criminal proceedings); Moore-McCormack Lines, Inc. v. I.T.O. Corp. of 

Baltimore, 508 F.2d 945, 949 (4th Cir. 1974) (law enforcement exception applies to all law 

enforcement proceedings, not just violations of criminal statutes); Soucie v. David, 448 F.2d 

1067, 1079 (D.C.Cir. 1971) (law enforcement exemption covers files prepared for civil and 

criminal law enforcement). Plaintiff is seeking the records to demonstrate that Defendants are 

still in violation of the provision and to enforce compliance with the Act. The court finds that this 

constitutes law enforcement purposes under 20 U.S.C. §1232g(b)(1)(C)(ii). 

Disposition: Defendants are ordered to respond the Plaintiff’s discovery requests and 

interrogatories by providing the requested information. 
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Citation: Atria v. Vanderbilt University, 142 Fed.Appx. 246, C.A.6 (Tenn. 2005), 201 Ed. 

Law Rep. 491. 

Key Facts: Atria was a pre-med student at Vanderbilt when the events giving rise to this 

litigation occurred. During the spring semester of 2002, Atria was enrolled in an Organic 

Chemistry class taught by Professor B.A. Hess. On January 29, 2002, Hess gave an examination 

that required students to record their answers on an answer sheet. Hess’s system for returning the 

graded tests was to place the answer sheets in a stack on a table outside the class room. Before 

the next class, students would thumb through the stack and locate their answer sheets which were 

conspicuously marked with their names and social security numbers. Hess testified that he did 

not know the names of most students and had no way of knowing whether students were picking 

up their own tests. After class, Hess would gather those tests that had not been retrieved from the 

table and distribute them directly to the students during the next class period. Atria was absent 

from class the day that the graded answer sheets were put out for general retrieval. He therefore, 

received his graded test the next time the class met. Hess’s practice was to allow any student who 

believed that an answer on his test was incorrectly marked as wrong to resubmit the answer sheet 

for a “re-grade.” To prevent students from seeking a re-grade after altering incorrect answers, 

Hess retained photocopies of all of the answer sheets. Atria, who had taken Hess in the fall of 

2001, testified that he was aware of Hess’s practice of photocopying the original answer sheets. 

It appeared to Hess that Atria had changed an answer and he reported this to Vanderbilt’s Honor 

Council. Whereas most of Vanderbilt’s professors have never reported an Honor Code violation, 

Hess submitted approximately five to ten violations per semester. When a violation of the Honor 

Code is reported, the Honor Council appoints two investigators who meet with the accused and 

present him with a written statement of the charges. The Student Handbook provides that “an 
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accused may obtain professional legal representation, advice, and counsel. However, an attorney 

may not participate in or be present during an Honor Council hearing. The Honor Council is a 

student tribunal untrained in the law.” A student found guilty by the Honor Council may appeal 

the decision to the Appellate Review Board (“ARB”) by filing a petition with the Honor 

Council’s faculty advisor. Before the petition may be heard on the merits, it must be determined 

that the petition presents sufficient grounds for an appeal. Vanderbilt’s Honor Council conducted 

a hearing in Atria’s case. Hess, who did not appear personally, submitted a written accusation 

with copies of the altered original and the unaltered photocopied answer sheets attached. During 

the hearing, Atria testified that he was not guilty of the charges and that his answer sheet could 

have been smudged while in his book bag. The Council advised Atria that he had been found 

guilty as charged and imposed a sentence of failure in Organic Chemistry and a suspension from 

the University during the summer session. Several days later, Atria paid for and took a polygraph 

test conducted by a local polygraph examiner. According to the examiner’s analysis of the 

results, Atria’s statements that he did not alter the answer were truthful. In April of 2002, Atria’s 

attorney signed and filed a petition for appeal on Atria’s behalf with Mark Bandas, the advisor to 

the Honor Council. Attached to the petition was a copy of the polygraph results. Bandas 

contacted Atria’s attorney to advise him that the University would not accept a petition signed by 

an attorney and, in any event, would not consider the results of a polygraph test. Atria 

subsequently filed a complaint in the Circuit Court for Davidson County Tennessee, seeking a 

preliminary injunction requiring Vanderbilt to accept the appeal and consider the results of the 

polygraph examination. The court denied relief. After the ARB refused to accept the original 

petition, Atria submitted a second petition which he signed personally and which omitted any 

mention of the polygraph evidence. In this petition, Atria argued that another student, who was 
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angry that Atria was given more time than other students to complete written examinations (due 

to a disability) and fearful that Atria might surpass him in Hess’s curve, had framed Atria by 

tampering with his test. Francis Wells, the Chairman of the Appellate Review Board, notified 

Atria that his appeal was without merit and that a hearing was unnecessary. Atria filed suit 

against Vanderbilt in United States District Court, inter alia, state law claims of negligence, 

negligence per se, breach of contract, and promissory estoppel. The Complaint, which sought 

monetary damages and injunctive relief, asserted that Atria was wrongfully found guilty of an 

Honor Code violation. Exercising its diversity jurisdiction, the district court granted Vanderbilt’s 

motion for summary judgment on all claims. Atria appealed. 

Issue(s): (1) Whether the manner in which Professor Hess distributed graded answer 

sheets posed an unreasonable risk of harm. (2) Whether FERPA defined a standard of care, and 

thus, would support a claim for negligence per se. (3) Whether student’s breach of contract claim 

could appropriately be brought in federal court. (4) Whether student had a breach of contract 

claim. (5) Whether student had a claim for promissory estoppel. 

Holding(s): (1) Genuine issues of material fact existed as to whether the manner in which 

Professor Hess distributed graded answer sheets posed an unreasonable risk of harm. (2) FERPA 

did not define a standard of care, and thus, would not support a claim of negligence per se. (3) 

Student’s breach of contract claims could appropriately be brought in federal court. (4) Genuine 

issues of material fact existed as to some of the student’s breach of contract claims, but student 

failed to prove the remaining breach of contract claims. (5) Student proffered no evidence that 

his reliance on a student handbook’s procedures caused him economic harm, as required to 

prevail on a claim for promissory estoppel. 
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Reasoning: Only FERPA related issue is discussed here. The court reasoned as follows. 

Atria argues that the district court erroneously granted summary judgment on his negligence per 

se claim, which he bases on FERPA. The operable provision of this statute provides: No funds 

shall be made available under any applicable program to any educational agency or institution 

which has a policy or practice of permitting the release of education records (or personally 

identifiable information contained therein . . .) of students without the written consent of their 

parents to any individual, agency, or organization . . . 20 U.S.C. §1232g(b)(1). The district court 

concluded that FERPA does not support a claim of negligence per se because it does not define a 

standard of care. Although the court concluded that FERPA imposed administrative 

requirements, it further reasoned that FERPA does not define a standard of care and cited 

Gonzaga v. Doe (2002). “FERPA’s nondisclosure provisions . . . speak only in terms of 

institutional policy and practice, not individual instances of disclosure . . . The nondisclosure 

requirements are not concerned with whether the needs of any particular person have been 

satisfied . . .” (Gonzaga). Moreover, the harm that Atria suffered does not seem like he sort of 

harm against which FERPA seeks to protect. “Congress enacted the FERPA to protect parents’ 

and students’ rights to privacy by limiting the transferability of their records without their 

consent.” United States v. Miami University (2002). Atria does not allege that he was harmed by 

the dissemination of his private information (he gave Vanderbilt the authority to post his grades 

on the web) but instead alleges that he was harmed by the manner in which Hess redistributed 

the tests. The portion of the district court’s order granting summary judgment on Atria’s 

negligence per se claim is affirmed. 

Disposition: Reversed the district court’s order granting summary judgment on Atria’s 

negligence claim, reverse in part the order granting summary judgment on the breach of contract 
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claims, affirm the district court’s order in all other respects, and remand the case for further 

proceedings consistent with this opinion. 

Citation: Baker v. Mitchell-Waters, 160 Ohio App. 3d 250, 826 N.E. 2d 894, 197 Ed. 

Law Rep. 777 (2005). 

Key Facts: Dustin Baker, a 12-year-old boy with cerebral palsy and developmental 

disabilities, was a student in the Mental Retardation and Developmental Disabilities (MRDD) 

program at Northwood Elementary School during the 2001-2002 school year. During that time, 

Debra Mitchell-Waters, who was employed by MRDD as a teacher at Northwood Elementary, 

was Dustin’s teacher. In March 2003, Baker and his parents, filed a complaint against MRDD 

and Mitchell-Waters asserting claims of battery, assault, breach of fiduciary duty, intentional 

infliction of emotional distress, negligent infliction of emotional distress, negligent supervision, 

vicarious liability, breach of statutory duties to protect rights of the disabled, and loss of parental 

consortium. In their complaint, the Bakers alleged that Mitchell-Waters was verbally and 

physically abusive toward Dustin throughout the 2001-2002 school year. In particular, the 

Bakers alleged that when Dustin inadvertently touched Mitchell-Waters’s breasts, after losing his 

balance and falling into her, Mitchell-Waters responded by saying, “If you want to act like a 

man, then I’ll treat you like a man,” and proceeded to grab and squeeze Dustin’s testicles until he 

expressed pain. In April 2003, the Bakers filed their first set of combined discovery requests 

upon MRDD and Mitchell-Waters, which included interrogatories, requests for documents, and 

requests for admission. After MRDD did not provide requested information, the Bakers filed a 

motion to compel discovery, seeking an order compelling the production of the documents from 

MRDD. The trial court granted, in part, the Bakers’ motion to compel discovery. The trial court 

granted the Bakers’ request for documents involving any complaints of abuse or neglect of any 
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student by Mitchell-Waters or any teacher. The trial court found that these documents were not 

“student education records” protected by FERPA. The trial court ordered that the identity of all 

students, including their medical-related information, be redacted from these documents. The 

trial court also granted the Baker’s request regarding documents containing allegations of abuse 

or neglect of Dustin Baker by Mitchell-Waters but found this matter to be moot, because MRDD 

had either supplied the information, or agreed to supply the information, to the Bakers. 

Issue(s): The MRDD appeals order compelling the discovery of certain records requested 

by Baker and his parents. MRDD contends that the trial court abused its discretion when it 

granted the Bakers’ motion to compel discovery, because the MRDD records are protected from 

discovery by R.C. 5123.61(M), FERPA, and Civ. R. 26.  

Holding(s): Records are not protected from discovery by R.C. 5123.61(M). MRDD 

records relating to allegations of abuse or neglect of students by teachers are not protected from 

discovery by FERPA. The court declined to address MRDD’s argument that Civ. R. 26 protects 

the MRDD records from discovery, because it was not properly within the scope of the appeal. 

Reasoning: MRDD contends that pursuant to FERPA, the Bakers are not entitled to the 

MRDD records, because the MRDD records are “student education records,” protected from 

disclosure. The Bakers contend that pursuant to Ellis v. Cleveland Mun. School Dist. (2004), the 

MRDD records are not “student education records” and therefore are subject to disclosure. The 

court reasoned as follows. “FERPA protected educational records or personally identifiable 

information from improprer disclosure” (Doe v. Woodford County Bd. of Educ., 2000). FERPA 

broadly defines ‘education records’ as ‘those records, files, documents, and other materials 

which (i) contain information directly related to a student; and (ii) are maintained by an 

educational agency or institution or by a person acting for such agency or institution’(see U.S. v. 
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Miami University, 2002, citing 20 U.S.C. §1232g(a)(4)(A)). Personally identifiable information 

‘is narrowly defined by the Act’s regulations as including only the student’s name, parent’s 

name, the student’s or parent’s address, social security number, or other information that would 

make the student’s identity easily traceable’ (see Woodford County, 2000; Ellis, 2004). In Ellis, 

the court held that information relating to allegations of physical abuse by teachers was not 

protected from discovery by FERPA, because the requested documents did not contain 

information directly relating to the student. The Ellis court citing Klein Independent Sch. Dist. v. 

Mattox stated: “FERPA applies to the disclosure of student records, not teacher records . . .” 

Pursuant to Ellis, this court concluded that these documents, relating to allegations of abuse or 

neglect of students by teachers, are not protected from discovery by FERPA, because the 

requested documents do not contain information directly relating to students. The court reasoned 

that the MRDD records directly relate to the activities and behaviors of the teachers themselves 

and are, therefore, not governed by FERPA. 

Disposition: The trial court did not abuse its discretion in granting the Bakers’ motion to 

compel discovery. Accordingly, the order of the trial court compelling discovery was affirmed.  

Citation: C.M. v. Board of Education of the Union County Regional High School District, 

128 Fed.Appx. 876 (3rd Cir. 2005), 198 Ed. Law Rep. 58. 

Key Facts: Parents (C.M. and R.M.), individually and on behalf of their minor child 

(B.M.), brought civil rights of action against board of education, county, and school personnel 

alleging violation of Individuals with Disabilities in Education Act (IDEA), Rehabilitation Act, 

and FERPA. The United States District Court of New Jersey granted summary judgment for 

defendants and plaintiff appealed. On September 15, 1995, B.M.’s Child Study Team (“CST”) 

held an open house. The CST members stayed in one room, and teachers stopped in during their 
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free periods to discuss the CST’s students and their Individualized Education Plans (IEPs). The 

room had a table full of refreshments. As he usually did, B.M. entered the room that morning and 

dropped off his belongings. He asked a teacher in the room if he could take an item from the 

refreshment table. The teacher said yes, but B.M. did not take anything at that time. Around 

lunchtime, B.M. returned and took a brownie from the refreshment table. Carol Riegel jumped 

up and grabbed B.M.’s arm with one hand, using the other to pry the brownie from B.M.’s hand 

and set it back on the table. After the incident, B.M cursed and left the room. He sustained no 

injury and did not visit the school nurse. 

Issue(s): (1) Whether student’s graduation from high school rendered his §1983 claim as 

moot. (2) Whether parents suffered identifiable injury. (3) Whether the defendants retaliated 

against plaintiffs for filing a complaint. (4) Whether student’s privacy under substantive due 

process clause was violated. (5) Whether disclosure of student’s records breached his 

confidentiality. (6) Whether disclosure of student’s records violated his right to privacy. (7) 

Whether parents’ right under due process clause to educate their child was violated. 

Holding(s): (1) Student’s graduation from high school did not moot his §1983 claim 

under IDEA. (2) Parents did not suffer identifiable injury. (3) Three month gap between filing of 

complaint and alleged retaliatory incident was not so close as to be unusually suggestive of 

retaliatory motive. (4) Parents’ right to privacy under substantive due process clause was not 

violated. (5) Disclosure of student’s school records did not breach confidentiality. (6) Disclosure 

of student’s records did not violate his right to privacy. (7) Parents’ right under due process 

clause to educate their child as they saw fit was not violated. 

Reasoning: Only the issues surrounding the disclosure of student’s records are discussed 

here. The court reasoned as follows. Plaintiffs claim that the District Court erred in granting 
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summary judgment for the defendants on their substantive Due Process claims. First, Plaintiffs 

allege a violation of their constitutional right to privacy when C.M.’s and R.M.’s addresses, ages, 

occupations, and educational histories were included on B.M.’s school records, which were 

disseminated to various parties related to the ongoing litigation. The IDEA, which plaintiffs 

claim” provides a basis for an expectation of privacy in school records,” does not require that 

this kind of parental information should be kept confidential in this context. Indeed, it 

specifically exempts from its confidentiality requirements “the student’s name, address, 

telephone listing, date and place of birth, major field of study, dates of attendance, degrees and 

awards received, and the most recent previous educational agency or institution attended by the 

student” (see 20 U.S.C. §1417(c) (directing the Secretary of Education to comply with 20 U.S.C. 

1232g); 20 U.S.C. §1232g(A)(5)(A) (defining “directory information” exempt from 

confidentiality requirements). Nowhere does the IDEA state that parental “directory 

information” should be confidential. In fact, the only parental information IDEA protects is 

financial records. Plaintiffs also challenge disclosure of B.M’s school records, including his 

psychological reports, to the Department of Education Office for Civil Rights (“OCR”), 

defendants’ insurance carrier, prospective counsel, defendants’ expert, and the psychiatrist 

(Mayer) engaged to evaluate B.M. These disclosures did not breach the confidentiality of B.M’s 

records and did not violate his right to privacy. C.M. filed a complaint with the OCR in 1993 

alleging that the school district discriminates on the basis of disability. Defendant disclosed 

B.M’s records to the OCR only after it requested them in a letter citing federal regulations 

requiring that the OCR be provided with all pertinent documents. Disclosure to the OCR were 

thus clearly authorized under 20 U.S.C. §1232g(b)(3), which provides that FERPA’s 

confidentiality provisions, incorporated by IDEA, do not preclude access to student records 
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necessary to enforce federal law (see also 34 C.F.R. §99.31(1)(3)(iii)). Second, plaintiffs 

challenge disclosures to Livingston’s insurer. But the insurance carrier was entitled to legal 

documents, including attachments, pursuant to the terms of its insurance agreement with 

Livingston. It is well established that insured parties stand in a special relationship with their 

insurers, who as real parties of interest, are entitled to access documents on which their liability 

may turn. Third, plaintiffs claim that defendant Christiano improperly provided confidential 

documents to an attorney from whom he sought possible legal representation. Defendant did not 

have to wait until he formally engaged an attorney before he shared document critical to his case; 

otherwise, neither he nor the lawyer could make an informed decision regarding representation. 

Fourth, plaintiffs challenge Livingston’s disclosure of B.M’s records to its expert. However, 

because experts function as agents of counsel and are themselves bound by a duty not to 

disseminate confidential documents they receive in that capacity, disclosure to experts does not 

constitute a breach of confidentiality or privacy. Finally, disclosure to Dr. Mayer were 

permissible because IDEA specifically provides that “individuals who have knowledge or special 

expertise” and certain “qualified professionals” may participate in the evaluation of disable 

children. In sum, though his parents have defended the confidentiality of B.M’s records with the 

avowed purposes of protecting his post-secondary educational opportunities, no confidential 

records were released to any individual or entity that could jeopardize B.M.’s educational or 

other interests. All those given access were entitled to it.  

Disposition: The ruling of the District Court is affirmed with respect to all claims except 

plaintiff’s pleas for declaratory and injunctive relief under the IDEA. The District Court’s 

holding with respect to those claims is vacated, and the matter is remanded for further 
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consideration. The District Court should also review the need for additional discovery in light of 

this opinion.  

Citation: Fish v. Dallas Independent School District, 170 S.W.3d 226, 201 Ed. Law Rep. 

983 (2005). 

Key Facts: This case was an open records lawsuit. Fish requested by letter that the Dallas 

Independent School District (“DISD”) provide him the Iowa Test of Basic Skills results for all 

Dallas schoolchildren for an 11-year-period. Fish requested the following categories of 

information: student number, student sex, student age, student ethnicity, special education flag, 

LEP flag, test norms, teacher number, campus name, grade level, test date, reading vocabulary 

grade equivalent, reading comprehension grade equivalent, reading total grade equivalent, 

mathematics concepts grade equivalent, mathematics problems grade equivalent, and 

mathematics total grade equivalent. In an effort to maintain the student’s confidentiality, Fish 

requested that a “unique number be placed in the field for student and teacher name and that the 

number be consistent from year to year.” Fish further requested that the information be provided 

on magnetic tape reels and planned to publish the information on the Internet. Three months 

later, DISD informed Fish that the data was not available in the form requested, and the cost for 

the information was estimated at $2040. DISD told Fish it needed a 50% deposit to begin work. 

Appellants (Fish and Dallas NAACP) did not pay the deposit; instead, they filed suit against 

DISD, seeking a writ of mandamus to order DISD to produce the documents at either no cost or 

at reasonable cost. Additionally, they sought an order that DISD violated the Texas Public 

Information Act by not producing the documents within a reasonable time. In its answer, DISD 

contended that, among other things, it was prohibited from providing the information by FERPA; 

the requested information contained confidential information exempt from disclosure under the 
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Texas Public Information Act; and the Texas Education Code prohibited the release of 

personally identifiable information concerning students or teachers. During a three-day trial, a 

jury heard conflicting expert testimony on whether the information in the form requested was 

“easily traceable” such that it would allow students to be identified later by parties outside the 

district. The jury found that although the information requested was not personally identifiable 

information in the form requested, it was “easily traceable.” The trial court rendered judgment on 

the verdict in DISD’s favor, stating in its judgment that “as the information in question was 

easily traceable, it could not be properly divulged to the plaintiffs.” The appeal followed. 

Issue(s): (1) Whether or not the jury’s findings that requested information was not 

personally identifiable but was easily traceable was in conflict. (2) Whether or not the evidence 

was sufficient to support jury’s finding that information was easily traceable in violation of 

FERPA. 

Holding(s): (1) Jury’s findings that requested information was not personally identifiable 

but was easily traceable were not in conflict. (2) Evidence was sufficient to support jury’s 

findings that information was easily traceable in violation of FERPA. 

Reasoning: Before the jury was charged, appellants made no complaint to the wording of 

questions nor did they seek any definitions with regard to either of the terms “personally 

identifiable” or “easily traceable,” under FERPA or any other source. During its deliberations, 

the jury asked for a legal definition of “personally identifiable information,” and the judge 

responded, without any objection from either side, that it must use “the meaning commonly 

understood.” Once the jury returned an adverse verdict, however, appellants complained for the 

first time that FERPA’s legal definition of “personally identifiable” encompassed “easily 

traceable,” rendering the jury’s answers in fatal conflict. Although appellants argue that the 
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definition of “personally identifiable” encompasses “easily traceable,” such that if information is 

not personally identifiable, it is also not easily traceable, the jury was given no such definition. 

Rather, it was instructed to use the common meaning of the words. Using the common meaning 

of the words, the questions on their face do not inquire about the same fact. The first question 

asked if the information, in the form requested, was not “personally identifiable.” The second 

question asked if the information, in the form requested, was not “easily traceable” by parties 

outside the district so as to identify a student at some other time. Reviewing the charges as given 

and the jury’s answers to the two questions, it is clear the jury concluded that the information 

was not personally identifiable in the form requested at the time, but was “easily traceable” by 

parties outside the district, meaning that students could be identified at some later time. These 

answers are not in fatal conflict. 

Disposition: Trial court’s judgment affirmed. 

Citation: Medley v. Board of Educ., Shelby County, 168 S.W. 3d 398, 201 Ed. Law Rep. 

380 (2005). 

Key Facts: Medley was a certified, tenured teacher with the Shelby County Public School 

system. She taught special education students at Shelby County High School. After students in 

Medley’s classroom complained she had treated them inappropriately, cameras were installed in 

her classroom to monitor her performance. The installation of the cameras was not challenged by 

Medley. Medley made an open records request to the principal of Shelby County HS to view all 

video tapes made of her classroom. Medley’s stated basis for the request was her belief the tapes 

would be a valuable resource “to use to evaluate her performance, as a teacher, as well as the 

management of her classroom.” Medley’s letter was forwarded to Dr. Mooneyhan, 

Superintendent of Shelby County Public Schools. In a letter sent through counsel, Monneyhan 
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denied Medley’s request. The letter stated the tapes constituted “education records,” and were, 

therefore, exempted from release pursuant to the Kentucky Open Records Act. Mooneyhan’s 

denial claimed FERPA and the Kentucky Family Educational Rights and Privacy Act (KFERPA) 

prohibited the release of the videotapes to Medley. Medley requested the Attorney General (AG) 

review Mooneyhan’s decision. The AG affirmed the decision, and Medley appealed to the 

Shelby Circuit Court. The court agreed the disputed tapes were education records within the 

scope of FERPA and KFERPA. The court disregarded Medley’s status as a teacher and her 

purported interest in viewing the videotapes and held that since the tapes were “education 

records” as defined by federal and state law, they were exempt from disclosure under the Open 

Records Act. The court affirmed the AG’s decision, and held the school district could not be 

compelled to release the videotapes to Medley. 

Issue(s): (1) Plaintiff argued her request was not exempted by the Open Records Act. 

Also, FERPA and KFERPA provisions allowed for her view the videotapes.(2) Plaintiff argued 

that the circuit court erroneously denied her request to be present during an in camera review of 

the videotapes in question. (3) Plaintiff contended the Board of Education’s argument regarding 

a potential separation of powers issue was without merit. 

Holdings: (1) Teacher’s request for videotapes of her classroom should not have been 

considered as made by a member of the public, but, rather, should have been judged in light of 

her position as a teacher with respect to FERPA and KFERPA, which contain an exception to the 

rule against disclosure of education records when a teacher with a legitimate educational interest 

requests the record. (2) Videotapes of teacher’s classrooms were “education records” within the 

meaning of FERPA and KFERPA. (3) Teacher was not entitled to be present for in camera 

review of videotapes of her classroom in connection with teacher’s request for videotapes under 
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FERPA and KFERPA. (4) Court agreed with plaintiff that Board of Education’s argument 

regarding potential separation of powers was flawed. 

Reasoning: Both the AG and the circuit court cited to FERPA and KFERPA in support of 

the opinion that disclosure of the videotapes was prohibited. FERPA generally states that funds 

will not be made available to educational institutions that deny or prevent parents of students in 

attendance at the school access to the student’s education records. FERPA further states funds 

will not be made available to educational institutions that release the education records of 

students to third parties without the express written consent of that student’s parents. Certain 

third parties are exempt from this rule, such as other school officials, including teachers within 

the educational institution . . . who have been determined by such agency or institution to have 

legitimate educational interests, including the educational interest of the child for whom consent 

would otherwise be required. The court noted the pertinent section of KFERPA as being very 

similar to FERPA. The term “education records” is defined by FERPA as “those records that are 

(1) directly related to a student; and (2) maintained by an educational agency or institution or by 

a party acting for the agency or institution.” For purposes of KFERPA, the term is defined as 

“data and information directly relating to a student that is collected or maintained by educational 

institutions or by a person acting for an institution . . .” Although both FERPA and KFERPA 

contain an exception to the rule against disclosure of education records when a teacher with a 

legitimate educational interest requests the record, neither the AG nor the circuit court found that 

Medley fell within this exception. Rather, both opinions cited to Zink v. Com., Dept. of Workers’ 

Claims, Labor Cabinet (1994) for the proposition that the analysis should turn not on Medley’s 

status as a teacher but, rather, “on the nature of the records requested” (AG opinion). Therefore, 

both the AG and the circuit court held that Medley should be treated as “a member of the 
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public,” rather than as a teacher. Since members of the public are generally prohibited by 

FERPA and KFERPA from viewing education records, Medley was denied access to the 

videotapes. The AG and the circuit court also cited to a prior AG opinion in support of the 

decision to prohibit Medley from viewing the tapes. In that case, a parent made a request to the 

Bell County School System to view videotapes used to monitor student activities aboard a school 

bus. The request was denied. The AG held videotapes used to record conduct on a school bus 

were “education records” within the meaning of FERPA and KFERPA. Accordingly, the parent 

was prohibited from viewing the videotapes since the recording would necessarily reveal the 

identities of students other than the parent’s own child. The AG stated that allowing the parent to 

view the videotapes would violate the confidentiality rights of other students aboard the bus, 

thereby, contravening the express provisions of FERPA and KFERPA. The school bus scenario 

was likened to the present case in that both involved videotapes used for monitoring that would 

reveal the identities of students. The rationale of the AG and the circuit court in denying 

Medley’s request is flawed. Although the videotapes in question are, in fact, “education records,” 

Medley’s request should be considered as made by “a member of the public.” Rather, Medley’s 

request should be judged in light of her position as a teacher. First, both the Zink case and the 

school bus example are clearly distinguishable from the facts of this case. In Zink, the person 

requesting to view the documents was an attorney attempting to gain access to personal 

employee information. In the school bus scenario, a parent who was never present on the bus in 

question requested access to videotapes monitoring activities on the bus to prove other children 

were bullying his son. Medley, on the other hand, is a teacher who was present in the classroom 

when the videotapes were recorded. She was aware of the installation and use of the videotapes 

to monitor her performance. Since Medley was present when the videotapes were made, there is 
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no confidentiality issue. Medley would obviously have knowledge of the students in her 

classroom. Therefore, reliance on Zink and the school bus example are mistaken. Also, the circuit 

court states Medley was prohibited from viewing the videotapes because of the exemptions listed 

in Kentucky Open Records Act. The sections cited exempt documents from disclosure if 

disclosure would violate state law, federal law, or acts of the General Assembly. Assumedly, the 

circuit court was asserting that disclosure of the videotapes would violate FERPA and KFERPA. 

Yet, in the very same paragraph, the court acknowledged that Medley might be granted access to 

the videotapes as an educator under FERPA and KFERPA. It is not comprehended how Medley 

“might be granted” access pursuant to FERPA and KFERPA, while simultaneously being 

foreclosed from viewing the tapes under the same laws. The only provision of FERPA or 

KFERPA that would prevent Medley from viewing the videotapes would be determination that 

her purpose for requesting the videotapes was not “a legitimate educational interest.” As a 

teacher, Medley is expressly permitted by FERPA and KFERPA to view education records, so 

long as a legitimate educational interest is established. The record is void of any discussion of 

Medley’s educational interest in the videotapes, other than the statement made in her initial 

request that the videotapes would be beneficial to improve her teaching performance and manage 

her classroom. Moreover, Mooneyhan and the Board did not fulfill their burden of proof by 

establishing that Medley’s interest was not legitimate. Since the circuit court’s decision 

regarding the legitimacy of Medley’s educational interest was not support by substantial 

evidence, the finding is clearly erroneous. The Board argued, “Medley’s efforts to convert the 

permissive educator access provisions of FERPA and KFERPA into mandatory Open Records 

Act access does indeed raise the prospect of the undermining of the executive authority of the 

school administration by way of judicial override of such authority.” It is noted that a school 
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superintendent has the power to exercise general supervision over the schools in the district. 

However, the outcome of this case does not turn on the superintendent’s authority. It is instead a 

matter of statutory interpretation, a task clearly within the province of this Court. This 

elucidation of the statute in question in no way usurps the authority of Mooneyhan or the Board 

of Education. Therefore, the Board’s argument is flawed. 

Disposition: The opinion of the Shelby Circuit Court is affirmed with respect to the 

denial of Medley’s request to view the videotapes in camera. The opinion is reversed and 

remanded for a hearing to determine whether Medley’s open records request was made pursuant 

to a legitimate educational interest as defined by FERPA and KFERPA. 

Citation: Rome City School Dist. Disciplinary Hearing v. Grifasi, 10 Misc. 3d 1034, 806 

N.Y.S. 2d 381, 205 Ed. Law Rep. 511 (2005). 

Key Facts: Student (Grifasi) who was suspended for fighting applied for a judicial 

subpoena duces tecum directing school district to produce all videotapes or audiotapes depicting 

the altercation which was the subject of his disciplinary hearing. Two to three weeks prior the 

court had head oral argument concerning Grifasi’s application for a judicial subpoena duces 

tecum directing the Rome City School District to produce all videotapes and/or audiotapes 

depicting the altercation which was the subject of Grifasi’s disciplinary hearing. At that time, the 

Court requested the School District’s counsel to submit information as to whether the hearing 

officer saw the videotape in question at any time. The affidavit received from the hearing officer 

stated that it was his understanding that a School District videotape captured images of Grifasi 

and other students involved in an altercation along with other students who were in the vicinity 

of the altercation. The hearing officer stated that he did not at any time, either before or after the 

hearing, view the tape. Rather, he asserted that his decision to recommend Grifasi’s suspension 
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for the remainder of the school year was based solely on the testimony of a teacher, the 

testimony of Grifasi including his admission to striking a fellow student, and the documentary 

evidence introduced at the hearing.  

Issue: The School District contended that the videotape constituted an educational record 

under FERPA. Grifasi contended that the videotape was not an educational record within the 

meaning of FERPA and that in any event the tape had already been disclosed to various entities 

including the Rome City Police Department. 

Holding(s): (1) Videotape of altercation recorded on school district video was not an 

“educational record” within the meaning of FERPA. (2) Student was entitled to production of the 

videotape. 

Reasoning: It is uncontested that Grifasi was involved in an incident at Rome Free 

Academy, and that he and a number of other students were recorded on a School District video 

camera. The School District admits that this videotape was viewed by a number of persons 

including officials of the School District as part of their investigation of this altercation, 

members of the Rome Police Department who used it as evidence to commence criminal 

proceedings against Grifasi in Rome City Court, the School District’s counsel, and prior counsel 

for Grifasi. Now after disclosing this videotape to these several persons, the School District 

opposes Grifasi’s application for a judicial subpoena duces tecum, on the grounds that FERPA 

prohibits disclosure of the videotape under threat of the School District’s losing federal funding. 

On the particular facts of this case, the School District’s interest in protecting the confidentiality 

of school records must be weighed against the due process rights of Grifasi. Under the provisions 

of FERPA, “education records” are defined as “records, files, documents and other materials 

which contain information directly related to a student;” and such “education records” do not 
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include “records maintained by a law enforcement unit of the educational agency or institution 

that were created by that law enforcement unit for the purpose of law enforcement (see 20 U.S.C. 

§1232g[a][4][A] and [B]). A “law enforcement unit” means “any individual, office, department, 

division or other component of an educational agency or institution . . . that is officially 

authorized or designated by that agency or institution to enforce any local, State or Federal law, 

or refer to appropriate authorities a matter for enforcement of any local, State or Federal law 

against any individual;” or one that is officially authorized to “maintain the physical security and 

safety of the agency or institution” (see C.F.R. §99.8[a]). FERPA is intended to protect records 

relating to an individual student’s performance. FERPA is not meant to apply to records, such as 

the videotape in question which was recorded to maintain the physical security and safety of the 

school building and which does not pertain to educational performance of the students captured 

on this tape (see Culbert v. City of New York, 1998). Clearly, the videotape in question is not an 

“educational record” within the meaning of FERPA. This Court must balance the respective 

rights of the parties, and after so doing, the Court finds that Grifasi’s due process rights must 

outweigh the School District’s interest in protecting any claimed confidentiality of this tape. The 

School District’s stated concern about losing federal funding is without merit, since the School 

District will now be releasing the videotape upon specific court order by way of a judicial 

subpoena duces tecum, not by way of a voluntary disclosure as was previously done by the 

School District. 

Disposition: The application of Grifasi for a judicial subpoena duces tecum is granted. No 

costs, disbursements or attorney’s fees are awarded. 

Citation: Victory Outreach Center v. City of Philadelphia, 233 F.R.D. 419, 206 Ed. Law 

Rep. 934 (2005). 
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Key Facts: Minister who was arrested by city police while he was preaching on university 

campus brought §1983 suit against city, city police officers, and university, alleging that 

defendants violated his First and Fourth Amendment rights. Defendant St. Joseph’s University 

(“SJU”) seeks a protective order prohibiting plaintiff Victory Outreach from acquiring the 

names, addresses, social security numbers, and dates of birth for SJU alumni who were witnesses 

to the incident which gave rise to suit. Plaintiff served defendant with a subpoena for “Records 

indicating the last-known address, social security number and date of birth of . . .” (alumni).  

Issue(s): Defendants argued that the Motion to Quash the Subpoena and/or for a 

protective order should be granted because (1) Plaintiff’s request for the names and addresses for 

the SJU alumni was sent almost 1 year past the discovery deadline set by the court and (2) the 

requests violated FERPA. 

Holding(s): (1) Subpoena would not be quashed on ground that it was sent 1 year past 

discovery deadline. (2) Subpoena did not violate FERPA. 

Reasoning: Only the FERPA-related issue is discussed here. Defendant’s argument that 

the court should grant its Motion for a Protective Order is that the request violates FERPA. 

Defendant’s argument is incorrect. Under FERPA, an educational institution may release 

personally identifiable information contained in a student’s records if the institution is 

subpoenaed. Furthermore, when an institution is subpoenaed, “the court or other issuing agency 

may order, for good cause shown, the educational agency or institution (and any officer, director, 

employee, agent, or attorney for such agency or institution) on which the subpoena is served, to 

not disclose to any person the existence or contents of the subpoena or any information furnished 

in response to the subpoena.” 20 U.S.C. 1232g (b)(1)(J)(ii).  
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Disposition: Because plaintiff only asked in its interrogatories for the names and 

addresses of any SJU students who witnessed the incidents, plaintiff is not entitled to the social 

security numbers and dates of birth of the SJU alumni. Therefore, the Defendant’s Motion to 

Quash the Subpoena and/or Protective Order is only granted with respect to the request for social 

security numbers and dates of birth of alumni. Furthermore, as allowed under FERPA, the court 

orders defendant SJU to not disclose to any person the existence or contents of the subpoena or 

any information furnished in response to the subpoena. 

Citation: Board of Trustees, Cut Bank Public Schools v. Cut Bank Pioneer Press, 160 

P.3d 482 (Mont. 2007), 220 Ed. Law Rep. 903. 

Key Facts: On September 26, 2005, the Board of Trustees, Cut Bank Public Schools 

(Board), held a properly noticed meeting to determine whether two students of the Cut Bank 

Public Schools should be disciplined for their part in shooting other students with plastic BBs on 

school property, and, if so, what discipline should be imposed. Members of the public, including 

a representative of Pioneer, attended the meeting. The chairperson of the Board made an initial 

determination that the demands of individual privacy clearly exceeded the merits of public 

disclosure and ordered the Board meeting closed to the public. At some point during the closed 

meeting, the students or their representatives were asked to waive their right to privacy and each 

declined to do so. In the closed meeting, the Board met with the students involved and heard 

from several character witnesses who were permitted to attend the meeting. While in the closed 

session, the Board determined what disciplinary action to take and then reconvened in open 

session. A member of the Board, upon advice of counsel, moved the Board to proceed as 

determined in the closed session, without specifying what action would be taken with respect to 

the students, but apparently referenced the students involved by an assigned student number. The 
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motion was approved. The Board’s previous practice regarding student discipline issues was to 

publicly reveal the discipline meted out to students by referencing each student by an anonymous 

number only. Leanne Kavanagh, the editor of Pioneer, asked the Board members why they had 

deviated from their previous practice and was told that the Board’s attorney advised them that 

the disciplinary action taken was not public information due to privacy concerns. Kavanagh 

emailed Wade Johnson, the Superintendent of the Cut Bank Schools, and requested 

documentation relating to the disciplinary actions taken against the students involved. Kavanagh 

did not request the students’ names and specifically asked that the students be identified by 

assigned numbers or that the names be redacted. Johnson did not provide Kavanagh with the 

requested information, and instead, the Board filed a petition in the District Court asking for an 

in camera inspection and for the court to determine whether the disciplinary records should be 

disclosed. Pioneer followed by filing a petition in the District Court to obtain the “discipline 

order” or other document reflecting the action taken by the Board. Pioneer’s petition requested 

that the District Court order the Board to make public all documents in its custody, related to the 

discipline given to the students caught shooting BBs with any personally identifiable information 

redacted. Pioneer amended this request to seek only the disciplinary action taken and the 

anonymous student identification number for the students involved. The District Court 

consolidated the two petitions and based its decision almost entirely on FERPA, which it applied 

to the results of the disciplinary proceedings conducted by the Board and prohibited the Board 

from disclosing “the names of the students, any violations committed, and any actions imposed” 

without the consent of the students and their parents. The District Court concluded that an 

“analysis of the interaction of Article II, §9 and Article II, §10 of the Montana Constitution in 

this situation is not necessary” because “FERPA does apply to the records of the disciplinary 
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proceeding, and . . . preempts any Montana constitutional or statutory law with respect to the 

disclosure of such records or results . . .” Pioneer appealed. 

Issue(s): (1) Whether Pioneer had standing to pursue this appeal. (2) Whether FERPA 

prohibited the release of the redacted disciplinary records. (3) Whether the Montana Constitution 

authorized the disclosure of the redacted disciplinary records. 

Holding(s): (1) Pioneer had standing to file petition of appeal. (2) FERPA does not 

prevent the public release of redacted disciplinary records. (3) Under state constitution’s right-to-

know provision, Pioneer had right to inspect records. 

Reasoning: Only the FERPA-related issue is discussed here. The court reasoned as 

follows. FERPA was enacted by Congress to protect the privacy of students and their parents. 

FERPA conditions the receipt of federal funding by educational institutions on their compliance 

with certain prescribed procedures allowing access to such records by students and their parents 

and restricting access by other parties. 20 U.S.C. §1232g(a). FERPA has been described as 

essentially “spending legislation” and its disclosure provisions do not create individual rights. 

Gonzaga Univ. v. Doe (2002). The Board cites to numerous statutes and administrative rules in 

support of its argument that FERPA prohibits the release of the disciplinary records. However, 

Pioneer is not arguing that FERPA does not apply to education records of school districts in 

Montana, nor that FERPA does not prohibit disclosure of those records--it is arguing that 

FERPA does not prohibit the public release of redacted records regarding board disciplinary 

actions which contain no personally identifiable information. In response, the Board argues that 

the “release of the records, even with the students’ names redacted, would constitute a violation 

of FERPA, the federal rules, and the Administrative Rules of Montana. FERPA defines 

“education records” as “those records, files, documents, and other materials which (i) contain 
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information directly related to a student; and (ii) are maintained by an educational agency or 

institution or by a person acting for such agency or institution.” 20 U.S.C. §1232g(a)(4)(A). 

Other jurisdictions have held that disciplinary records do not constitute “education records” as 

defined by FERPA (see e.g. State ex rel. The Miami Student v. Miami Univ., 1997 (student 

disciplinary records were not education records under FERPA and disclosure was required 

pursuant to state’s open record laws); Bauer v. Kincaid, 1991 (campus disciplinary records were 

not protected by FERPA and were subject to disclosure under state’s public records act); Red & 

Black Pub. Co. v. Board of Regents, 1993 (discipline records not “educational records” within 

the meaning of FERPA and therefore subject to disclosure under Georgia’s open records law). 

Further, other jurisdictions have held that once a record is redacted, it no longer contains 

“information relating directly to a student” and is therefore not an educational record under 

FERPA (see Osborn v. Board of Regents of University of Wisconsin System, 2002) (“once 

personally identifiable information is deleted, by definition, a record is no longer an education 

record since it is no longer directly related to a student); Unincorporated Operating Div. of 

Indiana Newspapers, Inc. v. Trustees of Indiana Univ. (2003) (materials not “education records” 

if information which could lead to the identity of students redacted). The District Court relied on 

a single federal district court case, U.S. v. Miami University (2002). The court in Miami 

University found that “university disciplinary records fall within the definition of education 

records as stated in 20 U.S.C. 1232g.” However, the Sixth Circuit Court of Appeals, while 

affirming the district court, made clear that disciplinary records which contain no personally 

identifiable information or have such information redacted are not protected by FERPA. Pioneer 

specifically requested in its prayer for relief that the student’s names be redacted from the 

disciplinary records. Pioneer is not seeking any information that would personally identify any of 
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the students involved. Since FERPA does not prohibit disclosure of records that do not reveal 

personally identifiable information, there is no basis under FERPA for the Board’s refusal to 

release the public documents to Pioneer. Although Miami University does arguably demonstrate 

that the federal courts are split on whether student disciplinary records constitute “education 

records” under FERPA, that case is consistent with the other authority in concluding that FERPA 

does not prohibit the release of records which have all personal information redacted. Thus, 

regardless of whether disciplinary records constitute “education records” under FERPA, or 

whether redacted records remain “education records” under FERPA, the end result is clear: 

FERPA does not prevent the public release of redacted student disciplinary records, and the 

District Court erred in so concluding therein. 

Disposition: The decision of the District Court is reversed. This matter is remanded for 

further proceedings consistent herewith. 

Citation: BRV, Inc. v. Superior Court, 49 Cal.Rptr.3d 519 (Cal.App. 3 Dist. 2006). 

Key Facts: In March 2004, the District Court received approximately thirteen letters 

complaining about the behavior of real party in interest Robert Morris, superintendent of 

Dunsmuir Joint Union High School District and principal of Dunsmuir High School. The letters 

alleged Morris verbally abused students in disciplinary settings and sexually harassed female 

students. On May 4, 2004, the Board convened a special meeting. The meeting’s agenda noted 

the Board would meet in closed session. Following the closed session, the Board in open session 

voted unanimously to retain Diane Davis, a private investigator, to investigate the complaints 

against Morris. The Board directed Davis to interview complaining witnesses by telephone and 

to prepare written summaries of those interviews. It also asked Davis to provide her conclusions 

regarding the truth of the complaints and whether the evidence provided by the complainants 
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supported the allegations. On May 11, 2004, the Board met in closed session with Morris. At the 

conclusion of the closed session, it was announced that Morris had requested, and the Board had 

agreed, that Morris’s employment contract would not be renewed after its scheduled expiration 

in June 2006.Meanwhile, Davis conducted numerous interviews. She interviewed parents, 

current students, former students, and District employees. She prepared twenty-five summaries 

documenting these interviews. Davis prepared a lengthy letter detailing her findings and opinions 

following her investigation. She date the report June 24, 2004, and submitted the letter, the 

interview summaries, the additional memoranda, and her interview notes as her report to the 

District. Under cover of letters dated July 19, 2004, the Board testified to a limited number of 

complainants a copy of Davis’s interview summary of that complainant, and solicited the 

complainant’s review and comment. Petitioner BRV, Inc., publisher of the Redding Record 

Searchlight newspaper, obtained copies of eight such letters, nine interview summaries, and the 

responses of each complainant to those summaries. They were included in the record. Morris 

resigned from his positions effective December 31, 2004, conditioned on the Board accepting a 

written agreement between him and the District. The agreement had been negotiated by legal 

counsel for the District and for Morris. The Board accepted Morris’s resignation and agreed to 

terms of the written agreement. Under the agreement, Morris was placed on administrative leave 

from July 23 through December 31, 2004, at which time his retirement would take effect. The 

District agreed not to release any documents in Morris’s personnel file except with Morris’s 

consent or as required by law. On July 29, 2004, BRV filed a request with the District under the 

Public Records Act to obtain copies of Davis’s report, any documentation relating to the 

District’s retention of Davis, and any letter of resignation submitted by Morris. On August 9, 

2004, the District provided BRV with everything it had requested except Davis’s report. The 
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District stated Davis’s report was exempt from disclosure under the Public Records Act. BRV 

filed a petition for writ of mandamus against the District seeking disclosure of Davis’s report. 

The trial court determined almost all of Davis’s report, including the interview summary she 

prepared was not required to be disclosed under the Public Records Act personnel records 

exception. It ordered only those portions of the report regarding complaints of Morris yelling at 

students be disclosed. All other portions would remain confidential, even though they tended to 

exonerate Morris. BRV sought writ relief from the appeals court, claiming the trial court erred. 

One of the exemptions to the Public Records Act that was originally raised by the District at trial 

was under Education Code 49076. Under this Code, a school district may not grant any person 

access to “pupil records” without written parental consent or judicial order except under 

prescribed circumstances. 

Issue: Whether the Public Records Act required report to be disclosed. 

Holding: The Public Records Act required the report to be released. 

Reasoning: Only the FERPA-related reasoning is discussed here. The court reasoned as 

follows. Education Code section 49076 is part of a statutory response to Congress’s adoption of 

FERPA. Under its terms, educational institutions, with a few exceptions not material here, must 

obtain written parental consent prior to releasing students’ records or information derived 

therefrom. The statute takes a carrot-and-stick approach: the carrot is federal funding: the stick is 

the termination of such funding to any educational institution which has a policy or practice of 

permitting the release of educational records (or personally identifiable information contained 

therein . . .) of students without the written consent of their parents. 20 U.S.C. §1232g(b)(1) (see 

Frazier v. Fairhaven School Committee, 2002). The California Legislature adopted a statutory 

scheme to eliminate potential conflicts between FERPA and state law, including the Public 
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Records Act. California law defines “pupil records” as “any item of information directly related 

to an identifiable pupil, which is maintained by a school district . . . .” FERPA defines “education 

records” in nearly identical terms. 20 U.S.C. 1232g(a)(4)(A). Judicial authority interpreting the 

term is scant. Federal courts interpreting FERPA, for example, have held the following records 

not to be education records: students’ individual assignments handled by student graders in their 

separate classrooms (Owasso Ind. School Dist. v. Falvo, 2002); transcripts of students’ 

disposition in a sexual harassment case against a school coach that were maintained by the 

school (Jennings v. N.C. at Chapel Hill, 2004); and a voluntary student survey participated in 

anonymously (C.N. v. Ridgewood Bd. of Educ., 2001). Records found by federal courts to be 

education records under FERPA include student disciplinary records (United States v. Miami 

University, 2000) and district records relating to a student’s juvenile court proceedings and kept 

in the school district’s attorney’s files (Belanger v. Nashua, New Hampshire, School Dist., 

1994). The Belanger court noted Congress intended the definition of “education record” to be 

broad. Nonetheless, in holding students’ assignments were not education records, the Supreme 

Court in Falvo clarified that not every record in a school concerning a student is an education 

record. The court relied in part on a provision of FERPA that requires agencies to keep a separate 

record listing those who request access to a student’s education records. 20 U.S.C. 

§1232g(b)(4)(A). In Jensen v. Reeves (2001), a school official sent reports to the parents of 

victims and witnesses of a particular student’s verbal and physical harassment. In one instance, 

the report explained to a complaint, the facts discerned, and the discipline taken against the 

offending student. In another instance, the reports summarized the incident, explained the 

addresse’s child had been involved and had been interviewed, and stated the alleged perpetrator 

had been warned. The Court of Appeals determined the school did not violate FERPA by 
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releasing the investigation reports. The reports were not “education records.” “The 

contemporaneous disclosure to the parents of a victimized child of the results of any 

investigation and resulting disciplinary actions taken against an alleged child perpetrator does not 

constitute a release of an education record within the meaning of 20 U.S.C. §1232g(a)(4)(A). 

Reading such disclosure to fall within the ambit of §1232g would place educators in an 

untenable position: they could not adequately convey to the parents of affected students that 

adequate steps were being undertaken to assure the safety of the student. (Jensen). Even less 

authority exists interpreting the California statute. Poway Unified School Dist. v. Superior Court 

(1998) is the only reported California case found by the parties and the court addressing the 

issue. There, a newspaper sought access to tort claims filed against a school district arising from 

hazing incidents at a high school. One claim was filed by a student who pled guilty in juvenile 

court to sodomizing another student with a broomstick. The claim included a description of 

prurient details about the attack. Although the Court of Appeals in Poway acknowledged 

Education Code section 49061 defined “pupil records” broadly, it determined neither the statute 

nor FERPA prevented releasing the tort claims to the media. Certainly the language of FERPA, 

though broadly written, does not encompass every document that relates to a student in any way 

and is kept by the school in any fashion. A pupil record is one that “directly relates” to a student 

and is “maintained” by the school. This court agrees with the Supreme Court that the statute was 

directed at institutional records maintained in the normal course of business by a single, central 

custodian of the school. Typical of such records would be registration forms, class schedules, 

grade transcripts, discipline reports, and the like. The Davis report, however, does not fall within 

that group. True, it identifies students by name and details acts taken by them and against them, 

some of which violated school policy and subjected them to discipline. However, the report was 
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not directly related to the private educational interests of the student. Its purpose was to 

investigate complaints of malfeasance allegedly committed by the highest administrator in the 

District. This report was not something regularly done in the normal course of business, as 

illustrated by the fact it required a Board resolution to initiate. It also was not the type of report 

regularly maintained in a central location along with education records. Therefore, the Davis 

report and its accompanying summaries were not pupil records within the meaning of the 

Education Code. 

Disposition: The petition for extraordinary writ is granted. The District shall release to 

BRV the Davis report in its entirety, subject first to redacting the names of students, parents, 

staff, and faculty other than Morris or elected members of the District’s Board. Costs and 

reasonable attorney fees in this proceeding are awarded to petitioner.  

Citation: Disability Rights Wisconsin v. State of Wisconsin Dept. of Public Instruction, 

463 F.3d 719, 213 Ed. Law Rep. 32 (2006). 

Key Facts: Protection and advocacy agency (Disability Rights Wisconsin--“DRW”), 

designated by State of Wisconsin pursuant to Developmental Disabilities and Bill of Rights Act 

(DD), Protection and Advocacy for Mentally Ill Individuals Act (PAIMI), and Protection and 

Advocacy of Individual Rights Act (PAIR), sued Wisconsin Department of Public Instruction 

(DPI), seeking to compel DPI to turn over records of its investigation into use of seclusion rooms 

for disciplining students at elementary school. The United States District Court for the Western 

District of Wisconsin denied agency’s motion for permanent injunction, and agency appealed. 

The district court reasoned that the relevant statute require DRW to know the names of students 

who may have been placed in the seclusion room or at least try to obtain permission from their 

legal representatives to access the records. The district court also concluded that DRW failed to 
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show that it had exhausted the available administrative remedies. Lincoln had two seclusion 

rooms that it used as part of its special education program to place students who had become 

unruly on “time-outs” if their individual education plans (IEPs) allowed. Staff also used the room 

to seclude students presenting dangers to themselves or to others. In October 2004, the parents of 

a student enrolled in Lincoln’s special education program, complained to DRW that a staff 

member had physically restrained and dragged the student to a seclusion room on the lower-level 

of the school. This report was apparently the first report that DRW received regarding the use of 

seclusion rooms at Lincoln. On February 27, 2005, a television station in Madison informed DPI 

that it intended to air a report about a seclusion room in a state school district. The station 

refused to identify the district to DPI. On March 1, a reporter from the station requested 

comments from DRW regarding an investigation into the seclusion room at Lincoln. The 

television report aired and showed the seclusion room along with interviews of children who 

claimed they had been locked inside. After the broadcast, additional parents who either knew or 

suspected that their children had been locked in the seclusion room requested help from DRW. 

Also following the broadcast, DPI--the agency charged with, among other things, enforcing 

compliance with state and federal special education laws in Wisconsin--launched an 

investigation into Lincoln’s use of the seclusion room. DPI concluded that the room violated a 

number of state and federal laws and revealed that Lincoln staff had placed six children inside. 

The report, however, did not identify the children by name. DRW obtained a copy of DPI’s 

findings, and informed DPI that it was conducting its own investigation of the room. DRW also 

asked DPI to provide a copy of its investigative file (which would include the names of the 

children) or send a copy of its findings to the parents of the six children who had been placed in 

the seclusion room during the 2004-2005 school year. DPI eventually sent the file but redacted 
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the children’s names and any information that might identify them. DPI explained that it decided 

to redact the information based on court decisions, state and federal pupil confidentiality laws 

(including the IDEA and FERPA, and preliminary guidance received from the U.S. Department 

of Education.  

Issue(s): (1) Whether and to what extent that State of Wisconsin Department of Public 

Instruction (DPI) must disclose record uncovered in its investigation into the use of seclusion 

rooms to the agency authorized to investigate alleged incidents of abuse or neglect of people 

with mental or physical disabilities in the state. (2) Whether FERPA prevented the DPI from 

releasing the records. 

Holding(s): (1) Agency was not required to obtain authorization from students’ guardians 

before it could learn names of students placed in seclusion room. (2) FERPA did prevent DPI 

from releasing the requested records. 

Reasoning: Only the FERPA-related issue is discussed here. The court referenced Rios v. 

Read (1977) and noted that FERPA represents a response to what Congress saw as growing 

evidence of abuse of student records in the United States. The court further reasoned as follows. 

FERPA protects personally identifiable information other than directory information from 

release without parental consent. 20 U.S.C. §1232g(b)(1)-(2). Personally identifiable information 

includes, but is not limited to, the students’ names, names of their parents or other family 

members, the addresses of the students or their family, any personal identifiers such as social 

security numbers or student numbers, a list of personal characteristics that would make the 

students’ identities easily traceable or any other information that would make the students’ 

identities easily traceable. 20 U.S.C. §1232g; 34 C.F.R. §99.3. Directory information, on the 

other hand, is a type of personally identifiable information not usually considered harmful if 
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disclosed. It generally includes (but is not limited to) students’ names, addresses, telephone 

numbers, major fields of study and dates of attendance. 34 C.F.R. §99.3. The information that 

DRW seeks is not easily classified. The students’ names would, in ordinary circumstances, fall 

under the rubric of directory information. However, the students’ names here carry with them 

information about the students’ IEPs and disciplinary records, which ordinarily might implicate 

FERPA if released to third parties. This case, however, is not ordinary. Neither students with 

disabilities nor their parents are harmed when a P&A agency is permitted access to records. On 

the contrary, the P&A agency’s access facilitates protection of individuals with mental illness--it 

is the only way to realize the agency’s role as watchdog of the system. Privacy interests, then, are 

frequently outweighed by DRW’s broad mandate to investigate and remedy suspected abuse or 

neglect. The court noted in conclusion that the details of release of information are important but 

difficult to anticipate and deal with and, therefore, are within the discretion of the district court. 

The case is complex, and although the students’ privacy interests do not outweigh DRW’s need 

to access the information, neither should those interests be ignored when they are implicated.  

Disposition: Judgment vacated and remanded for further proceedings consistent with this 

opinion. 

Citation: Goins v. Rome City School District, 27 A.D.3d 1149, 811 N.Y.S.2d 520, 207 

Ed. Law Rep. 292 (2006). 

Key Facts: Plaintiff (parent) brought action against school district alleging that 

defendants were negligent and violated her right to privacy by instructing her daughter to 

participate in a “trucker buddy” program that was part of a school geography project. Pursuant to 

that program, a trucker received the name of the plaintiff’s daughter in order to correspond with 
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her, and he also allegedly received a group photograph of the daughter’s class. The trial court 

dismissed complaint and parent appealed. 

Issue(s): (1) Whether or not parent could recover damages under FERPA. (2) Whether or 

not parent could recover damages for extreme emotional distress. (3) Whether or not parent 

violated Due Process Clause. 

Holdings: (1) Parent could not recover damages under FERPA. (2) Parent could not 

recover damages for extreme emotional distress. (3) School district did not violate Due Process 

Clause. 

Reasoning: Only FERPA-related issue discussed here. Contrary to the contention of 

plaintiff, the complaint was properly dismissed to the extent that she seeks to recover damages 

for the violation of her right to privacy under FERPA, inasmuch as “the relevant provisions of 

FERPA create no personal rights to enforce” in a civil rights action (Gonzaga v. Doe, 2002). 

Disposition: Lower court unanimously affirmed. 

Citation: Risica ex rel. Risica v. Dumas, 466 F. Supp. 2d 434, 216 Ed. Law Rep. 105 

(2006). 

Key Facts: As noted by the Court, the following facts are uncontroverted or reasonably 

appear beyond dispute. On November 14, 2000 the plaintiff, Justin Risica, entered Mystic 

Middle School (“the School”). Risica was in seventh grade at the time and received education 

and related services pursuant to an Individualized Education Program (“IEP”). Soon after he 

began attending the School, Risica began being harassed by approximately fifty students. The 

harassment included name calling, but did not involve physical assaults or physical threats. After 

becoming aware of the harassment, Principal Dumas spoke with one of the students Risica 

identified as a harasser. Plaintiff alleged that Dumas’s efforts had no effect and the harassment 
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continued. On February 26, 2001 a janitor at the School found plaintiff’s geography book which 

contained a “hit list.” The list contained the name of a female student. Neither party contended 

that Risica intended to kill the female student; however, the facts most favorably construed for 

the plaintiff’s benefit do show that Risica may have wanted to punch the female student. Risica 

admitted to making the list. As a result of the “hit list” Risica was suspended for 10 days. After 

following special education procedures, it was recommended that Risica be educated at home for 

the remainder of the year. It was also recommended that Risica not return to the Middle School, 

and thereafter, Risica attended a High School. The evidentiary record suggested that Dumas 

talked to the female student listed on the Risica’s “hit list” and told her that she was on an 

“asshole list” Risica created. Risica testified in his deposition that he believed Dumas told 

defendants Schroder and Woodworth about Risica’s situation. Schroder and Woodworth were 

secretaries working in Dumas’s office. Plaintiff alleged that Schroder and Woodworth spoke 

openly about his situation in the public waiting area outside Dumas’s office, within earshot of 

many students. Plaintiff further testified that after the public conversation between Schroder and 

Woodworth, rumors regarding his situation began circulating around the school. The rumors 

erroneously reported that Risica was removed from school in a strait jacket and that he attempted 

to stab Dumas with a letter opener. Jacqueline Risica, the plaintiff’s mother, received a phone 

call for the father of one of plaintiff’s classmates asking whether it was true that plaintiff had 

made a “hit list.” Plaintiff brought action pursuant to 42 U.S.C. §1983 and the Fourteenth 

Amendment of the United States Constitution. Defendant Dumas moved for summary judgment. 

The Court noted that it appeared that the case against defendants Schroder and Woodworth 

remained pending as they did not join motion for summary judgment. 
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Issue(s): (1) Plaintiff claimed that he was denied procedural due process when he was 

suspended for 10 days for making a “hit list.” (2) Plaintiff claimed that his substantive due 

process rights were violated when the school allegedly failed to intervene to prevent bullying, 

harassment and name-calling from other students. (3) Plaintiff claimed that his right to privacy 

under the Fourteenth Amendment was infringed when the defendant, Dumas, allegedly disclosed 

the “hit list” and the fact of plaintiff’s suspension to a female student named in the “hit list” and 

to Dumas’s administrative staff.  

Holding(s): (1) Officials did not deprive student of his procedural due process rights 

before suspending him. (2) Officials did not violate student’s substantive due process rights by 

failing to intervene to prevent him from harassment by other students. (3) Principal Dumas’s 

disclosure of “hit list” to female student and her support staff did not violate student’s right to 

privacy. 

Reasoning: Plaintiff claims that the alleged disclosure of personal information by the 

defendants amounts to a violation of his right to privacy under the Fourteenth Amendment. 

Plaintiff’s constitutional invasion of privacy claim involves his substantive due process right in 

avoiding public disclosure of personal matters. Whalen v. Roe (1977). The first element of the 

claim requires the plaintiff to show that he had a privacy interest in the information allegedly 

disclosed. To make this showing, the plaintiff must demonstrate that he had reasonable 

expectation of privacy. Sean R. v. Bd. of Educ. of Woodbridge (1992). Plaintiff must next show 

that the government actually disclosed this information or that a state statute, regulation or policy 

required the disclosure (see Soucie v. County of Monroe, 1990). Finally, if the first two elements 

are resolved in plaintiff’s favor, the court will then determine if the government action was taken 

in furtherance of “important governmental objectives and . . . substantially related to 
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achievement of those objectives.” In this case, plaintiff argues that FERPA “is indicative of 

Congress’ intent to recognize privacy rights of students and parents and provide for penalties to 

schools which violate them.” Plaintiff contends that FERPA established his expectation of 

privacy with regard to the information covered under the Act. This interpretation of plaintiff’s 

argument is consistent with plaintiff’s citation to Soucie which held that the reasonable 

expectation of privacy “depends upon the relevant statutory restrictions governing disclosure.” 

Plaintiff then goes on to argue that the defendant Dumas publicly disclosed the allegedly 

protected information by telling her support staff. The support staff then spoke about plaintiff’s 

situation loud enough to be heard by other students. Plaintiff also argues that it was 

impermissible for Dumas to tell the female student named on the “hit list” about the incident. 

As an initial matter, the court is doubtful that the Supreme Court would be persuaded by 

plaintiff’s argument that FERPA creates a reasonable expectation of privacy in students 

actionable under a Fourteenth Amendment invasion of privacy theory. In Gonzaga University v. 

Doe (2002), the Supreme Court held that “there is no question that FERPA’s nondisclosure 

provisions fail to confer enforceable rights.” In so holding, the court pointed to the Act’s lack of 

“right-creating” language, its focus on institutional policy rather than individual instances of 

disclosure, and the Act’s general aim towards creating prerequisites to federal funding as 

evidence of Congress’ intent not to create an individual cause of action. Thus, the Supreme Court 

has clearly and unambiguously stated that a disclosure in violation of the terms of FERPA is not 

a cognizable individual claim. Instead of attempting to bring a FERPA claim directly before the 

court under 42 U.S.C. §1983, the plaintiff is attempting to circumvent the holding in Gonzaga 

University by using the Fourteenth Amendment as a backdoor. The court doubts that any 

provision of FERPA can be said to create a reasonable expectation of privacy in an individual 
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after Gonzaga University. However, the court does not use this as ground for its decision and has 

considered FERPA’s provisions when analyzing whether plaintiff had a reasonable expectation 

of privacy in the information involved in this case.  

Plaintiff claims that there was an impermissible disclosure of two different pieces of 

information: (1) the existence of the “hit list” and (2) the fact that he was suspended for 10 days. 

Plaintiff clearly had no expectation of privacy in the existence of the “hit list.” First, the “hit list” 

is simply not an “education record” which FERPA seeks to protect (see 20 U.S.C. 1232g 

(a)(4)(A)). Plaintiff admits that the “hit list” was written on the cover of his geography book and 

found by a janitor. Thus, the list was open for public inspection. However, the material facts in 

dispute do exist which could lead a jury to conclude that the plaintiff had a reasonable 

expectation of privacy in any record or letter of discipline regarding his suspension. There is no 

piece of evidence on the record that shows that Dumas told the female student about plaintiff’s 

suspension. Thus, there is no evidence of disclosure of any potentially private information to the 

female student. With regard to whether Dumas disclose private information to her administrative 

staff, the court finds that a jury could determine based on the evidence on the record, that Dumas 

did tell her staff about plaintiff’s suspension. However, as a matter of law, the potential 

disclosure was done in furtherance of an important governmental objective and substantially 

related to that objective. Dumas suspended the plaintiff based on concerns over the safety of the 

School’s students and a need to maintain student discipline. School safety and student discipline 

are clearly important governmental objectives. Further, Dumas’s act of informing her support 

staff about the suspension was substantially related to the important governmental objectives. 

Therefore, the court finds that no evidence in the record could support a jury determination that 

Dumas invaded plaintiff’s privacy in violation of his Fourteenth Amendment due process rights. 
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Likewise, Dumas is entitled to a qualified immunity on the constitutional invasion of privacy 

court. Plaintiff’s theory that FERPA can create a reasonable expectation of privacy is extremely 

tenuous in light of Gonzaga University. However, the court notes that the violations alleged here 

took place in 2000 and 2001, before the holding in Gonzaga University. The court further 

acknowledges that in 2001 one could have made a tenable argument that FERPA did establish a 

reasonable expectation of privacy under the Fourteenth Amendment (see Warner v. St. Bernard 

Parish Sch. Bd., 20002) (holding that FERPA creates a reasonable expectation of privacy in a 

parent over a child’s educational records for the purposes of the Fourteenth Amendment). The 

court, however, does not find that Dumas is entitled to qualified immunity in this case because, 

as a matter of law, FERPA cannot create a reasonable expectation of privacy. Rather, assuming 

that FERPA can establish such a privacy interest, the court concludes that no reasonable 

principal in Dumas’s position would have believed that the actions taken by Dumas violated that 

interest. No reasonable principal in Dumas’s position would have believed that telling her 

support staff about a student’s suspension would have constituted a violation of the Fourteenth 

Amendment. Finally, no reasonable principal would have believed that FERPA covered the “hit 

list” or that plaintiff had any generalized reasonable expectation of privacy over the list in light 

of the fact that it was written on the cover of a geography book. 

Disposition: Defendant’s motion for summary judgment is granted in all respects. 

Citation: Washington v. Jackson State University, 532 F.Supp.2d 804 (S.D.Miss. 2006), 

229 Ed. Law Rep. 599. 

Key Facts: Before the court was defendants’ Motion for Summary Judgment. Plaintiff 

was Lester Washington, who filed a civil lawsuit pro se. Defendants were Jackson State 

University, the Board of Trustees of State Institutions of Higher Learning (“the Board”), and 
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individually named defendants (collectively “defendants”). In his complaint, plaintiff claimed the 

defendants committed certain acts of discrimination and retaliation against him by giving him 

failing grades in three courses, by denying a grievance filed he filed against Dr. Cassisi (Director 

of Clinical Training Program in Clinical Psychology), by dismissing him from the University’s 

doctoral program in Clinical Psychology, and by rescinding his acceptance into the doctoral 

program in Educational Leadership--all allegedly in violation of Title VI of the Civil Rights Act 

of 1964. Plaintiff additionally claimed that the defendants denied him due process of law by not 

permitting him to appear personally before the Clinical Psychology Departmental Grievance 

Committee and the Graduate Council to present his grievance against Dr. Cassisi. The 

defendants argued that all of the plaintiff’s claims were either barred by the appropriate statute of 

limitations or are not legally cognizable. Plaintiff enrolled as a graduate student in the Jackson 

State University’s doctoral program in Clinical Psychology in 2001. During the Fall 2001 

semester, plaintiff took Psychology 501 and 502, two required courses, from Dr. Watson. Dr 

Watson gave plaintiff a “C” in both courses. Plaintiff filed a grievance against Dr. Watson 

because of the “C” grades she had given him. Over the next several weeks, Dr. Cassisi, Dr. 

Banks (plaintiff’s faculty advisor), Dr. Watson, and plaintiff tried to resolve the matter 

informally. These discussions led to a compromise in which Dr. Watson agree to give plaintiff a 

second chance by withdrawing the “C” grade in Psychology 501 and giving plaintiff an 

incomplete, or “I” grade instead. Plaintiff then withdrew his grievance and entered into an 

agreement. This agreement requires, as a condition of removing the “I” grade, that plaintiff 

attend Dr. Watson’s undergraduate statistics class, perform extra work at the graduate level, and 

successfully fulfill the requirements necessary to achieve a “B” in that class. Plaintiff attended 

some sessions of the class. He eventually stopped coming. Consequently, Dr. Watson left the “I” 
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grade on plaintiff’s academic record through the summer term of 2002. During the spring 2002 

semester, plaintiff enrolled in Psychology 617, taught by Dr. Cassisi. Plaintiff received a “C” in 

that class. In May 2002, two faculty committees evaluated plaintiff and gave him a poor 

evaluation. They recommended that he be placed on academic probation. The Dean of the 

Graduate School accepted the recommendation and placed plaintiff on academic probation. 

Plaintiff filed a grievance and claimed that Dr. Cassisi had discriminated against him by giving 

him a “C” in Psychology 617. Dr. Wen, Chair of the Department of Psychology asked the 

Departmental Grievance Committee to address the grievance. Dr. Wen sent a memorandum to 

faculty, staff, and students informing them that plaintiff had filed a grievance against Dr. Cassisi 

and asked to support the grievance process by refraining from commenting on the case, including 

not responding to case related letters or emails from either party. Plaintiff contended that this 

memorandum from Dr. Wen interfered with his ability to obtain witnesses and information on 

his behalf to submit to the Grievance Committee. Dr. Chiles (member of the Grievance 

Committee) asked Dr. Cassisi to submit information regarding his grading procedure, plaintiff’s 

tests and reports, and his evaluations of plaintiff’s work. As permitted by University’s Policies 

and Procedures Handbook for the Doctoral Program in Clinical Psychology 2002-2003, the 

Committee did not invite plaintiff, Dr. Cassisi, or anyone else to appear in person before the 

Committee. The Committee found no fault with Dr. Cassisi’s grading procedures or his treatment 

of plaintiff. The Committee determined that plaintiff’s allegations against Dr. Cassisi were 

unsubstantiated and reported that is found plaintiff’s grievance without merit. On August 3, 

2002, plaintiff emailed Dr. Watson and asked her what plans she had for changing his grade in 

Psychology 501 from an “I” back to a “C” or a “B.” Shortly thereafter, plaintiff called Dr. 

Watson and left a message on her answering machine to take the “I” off his record and give him 
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a “C.” Dr. Chilies listened to the message with Dr. Watson and heard plaintiff’s request 

regarding the change in his grade. Dr. Watson changed plaintiff’s “I” grade to a “C” on the 

University’s computer system and informed plaintiff by letter of what she had done, which 

Department Chair Wen testified, through declaration, was not inconsistent with University 

practice. During the spring 2002 semester, plaintiff applied for admission into the doctoral 

program in Educational Leadership within the University’s School of Education. He was initially 

accepted to the program, was later denied after it was learned he was on academic probation. 

Plaintiff officially withdrew from the University in September of 2002.  

Issue(s): (1) Whether student stated a claim under Title VI. (2) Whether student stated a 

retaliation claim under Title VI. (3) Whether professors in their individual capacities were 

subject to Title VI claims. (4) Whether student entitle to sue under Title VII. (5) Whether student 

was denied procedural due process. (6) Whether student had state-law claims. (7) Whether 

student had a private right of action under FERPA. 

Holding(s): (1) Student did not establish prima facie case under Title VI. (2) Student did 

not have retaliation claim under Title VI. (3) Professors in their individual capacities were not 

proper party defendants on Title VI claims. (4) Student was not employee entitled to sue under 

Title VII by reason of receipt of stipend. (5) Student was not denied procedural due process. (6) 

Court lacked supplemental jurisdiction over state-law claims. (6) Graduate student had no private 

right of action under FERPA. 

Reasoning: Only the FERPA-related claim is discussed here. The court reasoned as 

follows. Plaintiff contends that defendants violated FERPA by permitting Dr. Watson to access 

plaintiff’s education records and change his grade in Psychology 501 from an “I/C” to a “C” in 

August 2002. Plaintiff’s FERPA claim fails because plaintiff has no private right of action to 
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enforce FERPA. The Supreme Court held in Gonzaga Univ. v. Doe (2002), that individuals are 

not entitled to maintain private causes of action for violation of FERPA. Consequently, 

plaintiff’s FERPA claim is not cognizable and thus, must be dismissed. 

Disposition: The court grants defendants summary judgment on plaintiff’s Title VI, Title 

VII, due process, defamation, FERPA, Section 1981 and 1983 claims, and claims brought under 

miscellaneous inapplicable statutes. The court grants summary judgment to the individual 

defendants in their individual capacities under the doctrine of qualified immunity. 

Citation: Zona v. Clark University, 436 F.Supp.2d 287 (D.Mass. 2006), 211 Ed. Law 

Rep. 218. 

Key Facts: This was an action brought by a university student, Jon Zona, against his 

baseball coach and others for damages arising from the coach’s disclosure to the rest of the team 

that Zona had bipolar disorder. Defendants Clark University, Jon Basset (university president), 

and Jason Falcon (baseball coach) moved to dismiss the action for failure to state a claim upon 

which relief can be granted. On October 14, 2003, Falcon revealed to the baseball team that Zona 

suffered from bipolar disorder. Zona alleged that this information was private and was 

wrongfully disclosed. Zona filed a complaint in this Court against the University, Bassett, and 

Falcon, alleging that such disclosure violated three federal statutes: the Public Health Service 

Act; FERPA; and Title III of the Americans with Disabilities Act. Zona sought compensatory 

and punitive damages, interest, and costs, and “all other relief the Court deems appropriate.” 

Defendants moved to dismiss all claims under on the grounds that there is no private right of 

action for the violations of federal law alleged in Counts I and II, and that no relief would be 

available to Zona for a violation of federal law alleged in Count III. 
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Issue(s): (1) Whether there was a private right of action for alleged violation of Public 

Health Service Act. (2) Whether plaintiff had an enforceable claim under FERPA. (3) What 

relief was available as remedy for alleged violation of Title III of the Americans with Disabilities 

Act (ADA)? 

Holding(s): (1) No private right of action existed for violation of Public Health Service 

Act. (2) FERPA did create any individually enforceable federal right. (3) Only injunctive relief, 

not monetary damages, was available as remedy for violation of Title III of the ADA.  

Reasoning: In general, the FERPA conditions an educational institution’s receipt of 

federal funds on its compliance with certain access and disclosure rules relating to student 

education records. It is not clear that Falcon’s disclosure would violate nondisclosure rules of 

FERPA (or its regulations). Even if it did, Zona does not have any right of action to redress such 

a violation, because FERPA did not create any individually enforceable federal rights (see 

Gonzaga Univ v. Doe, 2002). Accordingly, this count will be dismissed. 

Disposition: Defendants Clark University, Bassett, and Falcon’s Motion to Dismiss will 

be granted. 

Citation: Catrone v. Miles, 215 Ariz. 446, 160 P. 3d 1204, 220 Ed. Law Rep. 925 (2007).  

Key Facts: This was a special action case involving the discoverability of special 

education records. Patrick Catrone (“Patrick”) was born at St. Joseph’s Hospital and Medical 

Center (“St. Joseph’s”) to Andrew Catrone (“Father”) and Stephanie Catrone. Patrick was 

discharged from the hospital the day after this birth, but was carried back a few days later due to 

health difficulties. Patrick was diagnosed with hyperbilirubinemia and treated. Father filed a 

malpractice suit against St. Joseph’s and certain medical professionals who provided care to 

Patrick (collectively “Defendants”). Father alleged that Defendants were negligent in diagnosing 
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and/or treating Patrick and that as a result Patrick suffered severe and permanent injuries. The 

alleged injuries included hearing loss, sensory motor deficits, neurobehavioral problems, 

communication disorders, and impaired cognitive functions. Patrick’s brother, Austin Catrone 

(“Austin”), was born of the same parents approximately 1 year earlier. During the deposition of 

Father, Defendants discovered that Austin was also in special education for his learning 

disabilities. In support of the theory that Patrick’s impairments were genetic and not the result of 

allegedly negligent medical practices, Defendants moved to compel the production of Austin’s 

medical and academic records. The trial court initially ordered the production of Austin’s 

medical and academic records within his special education files subject to a protective order 

limiting disclosure of the records. In the first special action filed in this case, this Court reversed 

as to the medical records, finding that they were privileged and undiscoverable (Catrone v. 

Fields, 2005). Concerning the academic records, the Court noted that “it is plausible that, within 

Austin’s scholastic records is information dealing with the diagnosis and treatment of physical, 

behavioral, and mental disorders, which may be privileged.” At the time of the special action, the 

academic records had not been submitted for in-camera review in the trial court. Consideration 

of any alleged academic privilege was left to the trial on remand. Defendants then filed in the 

trial court a motion for in-camera review of Austin’s academic records. The trial court then 

ordered that Father had not established a “Special Education Records Privilege.” The trial court 

then ordered that the records be submitted under seal for in-camera review to determine if the 

records contained any information subject to the physician-patient privilege. After conducting an 

in-camera review of the records, the trial court ordered production of the documents with the 

exception of certain pages and redactions of information subject to the physician-patient 

privilege. Due to the “significant privacy concerns” at issue, the trial court also ordered that the 
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parties agree to and present to it a protective order for the documents. Father filed a motion for 

reconsideration requesting that the trial court review the academic records again and exempt 

from production additional information specified in a revised privilege log. Father also asked the 

trial court to reconsider the discoverability of all the academic records on the grounds that 

Austin’s privacy interests outweighed the need for the records. The trial court concluded a 

second in-camera review and specified further exemptions and redactions of information subject 

to the physician-patient privilege. The trial court denied the motion in all other respects, stating 

that “the fact that a school psychologist or physical therapist may have input into a student’s 

educational evaluations and goals does not make the records related thereto ‘medical records.’” 

This special action followed.  

Issue(s): (1) Whether or not special education records were protected by the medical 

records privilege created by Arizona law. (2) Whether or not special education records were 

protected by an educational records and/or special education records privilege. (3) If the 

requested records were not protected by privilege, did the trial court abuse its discretion in 

compelling production of the academic records? 

Holding(s): (1) Special education records are not protected in their entirety by the 

medical records privilege. (2) FERPA does not create an independent privilege for educational 

records, and instead, it allows educational records to be produced pursuant to judicial order or 

subpoena. (3) Educational records of child’s sibling should be produced on a restricted basis. 

Reasoning: FERPA-related issue(s) primarily discussed here. Arizona law provides that 

the right to inspect and review educational records and the release of or access to these records, 

other information or instructional materials is governed by FERPA, and federal regulations 

issued pursuant to such act. FERPA states the following concerning the release of educational 
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records: (2) No funds shall be made available under any applicable program to any educational 

agency or institution which has a policy or practice of releasing, or providing access to, any 

personally identifiable information in education records other than directory information, or as is 

permitted under paragraph (1) of this subsection, unless--(A) there is written consent from the 

student’s parents specifying records to be released . . . or (B) except as provided in paragraph 

(1)(J) creating exceptions for subpoenas issued for Federal grand jury and law enforcement 

purposes, such information is furnished in compliance with judicial order, or pursuant to any 

lawfully issued subpoena, upon condition that parents and the students are notified of all such 

orders or subpoenas in advance of the compliance therewith by the educational institution or 

agency. 20 U.S.C. §1232g(b)(2). The federal regulations track the statute and allow disclosure 

without consent if “the disclosure is to comply with a judicial order or lawfully issued 

subpoena.” 34 C.F.R. §99.31(a)(9)(i) (July 1, 2006 and October 13, 2006). Thus, there is no 

statutory bar precluding production of the records, only requirements that must be met before 

disclosure can occur. The relevant federal and state statutes do not use the term “privileged” with 

respect to educational records. The statutes do not create an independent privilege for 

educational records (see State v. Birdsall, 1977) (concluding that FERPA and the predecessor 

statute to A.R.S. §15-141 permitted disclosure of school records pursuant to a subpoena duces 

tecum or other judicial order). Other jurisdictions have reached the same conclusion (see Rios v. 

Read, 1977) (“It is obvious . . . that FERPA does not provide a privilege against disclosure of 

student records.”); Victory Outreach Ctr. v. City of Philadelphia, 2005) (authorizing the release 

of personally identifiable information contained in educational records pursuant to a subpoena in 

a civil suit); Anderson by Anderson v. Seigel, 1998) (it is well settled that academic and school 

records generally are not protected by any privilege”); Zaal v. State, 1992) (“FERPA did not . . . 
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create a privilege against disclosure of student records to be invoked by the school, the student, 

or his or her parents”); Reeg v. Fetzer, 1976) (holding that educational records are not privileged 

under FERPA); Gaumond v. Trinity Repertory Co., 2006) (holding that FERPA and state law did 

not create an educational record privilege). At most, the federal and state statutes make 

educational records “confidential,” although FERPA does not use the term. Regardless of the 

term applied here, the protections afforded to educational records by statute do not prohibit, but 

rather permit, disclosure pursuant to court order (see D.L. v. Unified Sch. Dist. # 497 (2002), 

aff’d in part, vacated in part on other grounds, 2004) (“The regulation at issue [34 C.F.R. 

§99.31(a)(9)(i)] clearly provides that otherwise confidential information may be disclosed 

pursuant to court order.”) Father also argues that the IDEA creates a privilege for special 

education records. The IDEA states that “the Secretary shall take appropriate action, in 

accordance with §1232g of this title, to ensure the protection of the confidentiality of any 

personally identifiable data, information, and records collected or maintained by educational 

agencies pursuant to this subchapter.” 20 U.S.C. §1417(c) (Supp.2006). As with FERPA, 

§1417(c) of the IDEA does not state that special education records are “privileged.” The terms 

“privileged” and “confidential” are not interchangeable. Ariz. Dept’t of Econ. Sec. v. O’Neil 

(1995); see also Hanson v. Rowe (1972) (holding that statute making child welfare agency 

records “confidential” but disclosable pursuant to a court order did not create an absolute 

privilege for such records). Instead, it provides special education records the protections 

accorded education records in general in FERPA. Also, FERPA does not create an independent 

privilege for educational records. FERPA allows educational records to be produced pursuant to 

judicial order or subpoena. Therefore, the relevant federal and state statutes do not create an 

independent privilege for educational records in general or the subset of special education 
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records. These records contain sensitive information, yet the legislative bodies involved have not 

created a privilege precluding production of this information. In the alternative, Father argues 

that Austin has an expectation of privacy in his special education records that precludes their 

disclosure. This claim is based on the specific statutory language that provides for 

“confidentiality.” As part of this argument, Father claims that Defendants must show, and have 

not, a need for the records that outweighs Austin’s privacy interest. As previously noted, A.R.S. 

§15-141(A) incorporates the provisions in FERPA relating to the release of and access to 

education records. While FERPA does not create a privilege in education records, it does limit 

the instances in which an educational agency can release such records. 20 U.S.C. §1232g(b)(1). 

In addition, the IDEA refers to special education records as “confidential.” 20 U.S.C. §1417(c). 

These express statutory mandates recognize privacy interests in special education records that 

Father may invoke on behalf of his son. With regard to the impact that the confidentiality of the 

records has on their discoverability in the present special action, the issue here is not relevancy 

for admissibility for trial, but whether the standard for pre-trial discovery of the documents is 

met. “The requirement of relevancy at the discovery stage is more loosely construed that that 

required at trial.” Brown v. Superior Court (1983). There is substantial disparity among the 

jurisdictions as to whether the confidentiality required by statute is a factor in considering 

discoverability or whether confidentiality is to be considered only by limiting the persons to 

whom the discoverable material can be disclosed (see Rios, holding by federal district court that 

before a court orders disclosure of educational records, “the party seeking disclosure is required 

to demonstrate a genuine need for the information that outweighs the privacy interest of the 

students”); Zaal, holding by Maryland Court of Appeals that congressional policy evidenced by 

FERPA places “significantly heavy burden on the party seeking access to student records”); 
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Poole v. Hawkeye Area Cmty. Action Program, Iowa 2003, holding that the school records of the 

plaintiffs’ nonparty siblings were admissible at trial when expert testimony established that the 

records were relevant according to standard relevancy test); Anderson by Anderson (applying 

standard relevancy test to determine discoverability of academic and school records of plaintiff’s 

mother and siblings. Neither Congress nor the Arizona State Legislature made educational 

records privileged and not subject to disclosure; they only made them “confidential.” Thus, to 

effect a total prohibition on disclosure of the records, as contrasted with a restricted confidential 

disclosure that the statutes permit, the proponent of non-disclosure must show that the statutory 

requirement of confidentiality is so great in a particular case that no restrictions on the extent of 

the disclosure will protect that statutory interest in confidentiality. In determining whether the 

statutory interest in the confidentiality of the documents at issue substantially outweighs the 

interest in their production, the trial court should consider the following factors: (1) the strength 

of the relationship between the confidential information and the issue in dispute, see Zaal; (2) the 

harm that may result from the dissemination of the confidential information, see Zaal; (3) 

whether protective devices limiting the disclosure of the information (such as in-camera 

inspections and “need-to-know” orders) can significantly reduce the harm from dissemination; 

(4) whether the information can be obtained from “some other source that is either more 

convenient or less burdensome;” (5) whether the party seeking to preclude production is the 

party that put the need for the documents at issue; and (6) any other factor pertinent to 

determining whether confidentiality should outweigh production. Applying the first factor, the 

strength of the relationship between the confidential information and the issue in dispute, the 

discovery sought is strongly related to the core issue in the litigation: whether the disabilities at 

issue were caused by Defendants’ malpractice or by other sources. An affidavit from a medical 
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doctor presents evidence from which the trial court could properly conclude that the records were 

relevant to a core issue in the case: whether Patrick’s disabilities are familial characteristics and 

part of a “family history” that contributed to the alleged disabilities, as contrasted with injuries 

resulting from any alleged medical malpractice. The second and third factors deal with the harm 

that may result from the disclosure and the ability to limit that harm. The trial court acted 

properly in considering and safeguarding confidentiality and privacy interests when it (1) 

conducted an in camera review of the confidential special education records and (2) issued a 

protective order limiting the dissemination of these records to those with a need to know for 

purposes of this litigation. Plaintiffs did not show that there would be substantial harm that 

would occur based on the limited disclosure allowed by the trial court. As to the fourth factor, 

there was likewise no showing that this same information could be obtained from a “more 

convenient” or “less burdensome source.” The fifth factor goes to the relationship between the 

party seeking to preclude production and that of the party who put the matter at issue. Here, the 

records are Austin’s, not Patrick’s. Austin did not put this matter at issue. Austin’s father, on 

behalf of Patrick (but not Austin), put the matter at issue. This factor weighs in favor of Austin’s 

position. Regardless, once the matter was put at issue by Austin’s father, Austin’s educational 

records going to familial characteristics became relevant. Applying these factors, there is nothing 

that leads to concluding that the trial court abused its discretion in allowing production of these 

documents on a restricted basis. In fact, the production after an in camera review, with 

limitations based on a “need to know” basis, is virtually a textbook description of how such a 

discovery matter should be handled. 

Disposition: Affirm the order of the trial court regarding the discovery of the special 

education records at issue in this special action. 
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Citation: Dallas Morning News v. Board of Regents of the University of Oklahoma, 2007 

WL 1237771 (W.D.Okla.) (2007). 

Key Facts: The Dallas Morning News served the University of Oklahoma (“University”) 

with a request for records regarding the University’s investigation into the employment of some 

of its student athletes at the Big Red Sports and Imports. The University provided the Dallas 

Morning News with a number of responsive documents but redacted certain information from 

those documents, asserting such redactions were required by FERPA. The Dallas Morning News 

filed action in the District Court for Oklahoma County seeking declaratory and injunctive relief 

against the University under the Oklahoma Open Records Act (“OORA”). The Dallas Morning 

News amended its complaint to join FOI Oklahoma, Inc. a non-profit Oklahoma corporation as 

an additional plaintiff. Defendant filed a motion to dismiss.  

Issue(s): (1) The University moved to dismiss action for plaintiff’s failure to state a claim 

under OORA. (2) The University moved to dismiss FOI for lack of standing. 

Holding(s): (1) The Dallas Morning News stated a claim for relief under the OORA, 

therefore, action should not be dismissed for failure to state a claim. (2) FOI dismissed for lack 

of standing. 

Reasoning: Only FERPA-related issue discussed here. The University asserts that it has 

fully complied with the OORA. Specifically, the University asserts that FERPA requires it to 

maintain the requested documents’ confidentiality and the OORA permits such protection. The 

OORA provides that any person denied access to records of a public body may bring civil suit 

for declarative or injunctive relief. The Dallas Morning News has sufficiently alleged that it was 

improperly denied access to records in violation of the OORA. Specifically, the Dallas Morning 

News alleges that the records at issue are not subject to FERPA and that even if they are, FERPA 
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should be construed as inapplicable to information that is already public or, alternatively, that the 

University redacted more information than authorized by FERPA. Accordingly, the Dallas 

Morning News has stated a claim for relief under the OORA; therefore, this action should not be 

dismissed for failure to state a claim. The Court would note that the University’s arguments are 

directed to the merits of this action and, as such, would more properly be brought in a motion for 

summary judgment.  

Disposition: The Court grants in part and denies in part defendant’s motion to dismiss. 

The Court denies defendant’s motion to dismiss action for failure to state a claim. The Court 

grants defendant’s motion to dismiss FOI for lack of standing and dismisses FOI as plaintiff in 

this action. 

Citation: Loch v. Board of Education of Edwardsville Community School District, 2007 

WL 3037288 (S.D.Ill.) (2007). 

Key Facts: Plaintiff sought an order compelling defendant to respond to certain of their 

interrogatories. Interrogatory number 4 asked for the number of IEPs that were granted for the 

school years 2002-2005, broken down by disability domain, and for the number if IEPs that were 

granted for students suffering from diabetes and/or emotional disturbance. Interrogatories 5, 6, 

and 11 all asked defendant to give information about students other that Loych. Number 5 sought 

information about students who were authorized to be home-schooled or offered alternative high 

school arrangement. Numbers 6 and 11 sought information about students who were granted 

“permission letters” to allow them to receive Edwardsville High School credit while attending 

another school. Defendants objected and asserted that FERPA prohibited the District from 

releasing school records except in limited circumstance, none of which were present. 

Issue: Whether of not FERPA prohibited the release of the requested information. 
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Holding: The release of requested information was prohibited by FERPA. 

Reasoning: FERPA “protects personally identifiable information other than directory 

information from release without parental consent.” Disability Rights Wisconsin, Inc. v. State of 

Wisconsin Dept. of Disability Rights Wisconsin, Inc. v. State of Wisconsin Dept. of Public 

Instruction, 2006. Directory information, which may be disclosed, includes names, addresses, 

and telephone numbers; however, sometimes students’ names “carry with them information 

about the students’ IEPs and disciplinary records, which ordinarily might implicate FERPA if 

released to third parties.” Here, plaintiffs desire the release of the students’ identifying 

information to enable them to learn which students were granted permission for alternative 

education placements and why such permission was granted. Defendants answered 

interrogatories numbered 5, 6, and 11 by giving plaintiffs the information they seek but 

withholding information that would identify the individual students. Instead, the students are 

identified only by a number. This is an appropriate response. 

Disposition: Plaintiff’s Motion to Compel is denied. 

Citation: Unified School Dist. No. 259, Sedgwick County, Kan. v. Disability Rights 

Center of Kansas, 491 F.3d 1143, 222 Ed. Law Rep. 92 (2007).  

Key Facts: This case involved a dispute about access to student records between a school 

district and a protection and advocacy (“P & A”) agency. A P & A agency is an entity designated 

by the state to investigate abuse and neglect among individuals with disabilities, and through that 

designation it receives federal funding to provide protection and advocacy services. The school 

district asked the court to resolve the tension between federal law that authorizes a P & A agency 

to have access to individuals records in certain situations and a separate federal statute (FERPA) 

that penalizes school districts for unauthorized releases of student records. However, after the 
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school district filed suit seeking a declaratory judgment to affirm its authority not to disclose the 

contested records, the P & A agency withdrew its requests for the records. The district court 

concluded that, with no pending records request, the factual basis for the dispute had disappeared 

and rendered the case moot. The school district appealed. 

Issue(s): (1) Whether or not the school district’s action was moot since P & A agency had 

voluntarily withdrawn its records request. (2) Whether or not the fact that the P & A agency 

could request records in future was sufficient to overcome mootness.  

Holding(s): (1) District’s action was moot since agency had voluntarily withdrawn its 

records requests. (2) The fact that agency could request records in future was not sufficient to 

overcome mootness. 

Reasoning: Only FERPA-related reasoning included here. The school district’s for a 

declaratory judgment establishing its right to withhold records from the Disability Rights Center 

(“DRC”) in the future is not sufficient to overcome mootness, even if it was concluded that DRC 

is likely to request student records from the school district again. Although FERPA provides that 

a school district that improperly releases student records may lose its federal funding, neither 

party points to any possibility of a penalty against the school district for improperly withholding 

such records. In fact, FERPA gives the school district a safe harbor in that a refusal to release 

records on the grounds of student privacy cannot jeopardize a school’s federal funding. As such, 

the school district’s refusal to provide student information pursuant to a future requests for 

records is the type of matter that can be “fully litigated” in the normal course of events, and, if 

unique circumstances demand a faster resolution, the parties can request expedited review. 

FERPA provides that “refusal of a . . . local educational agency . . . to provide personally 

identifiable data on students or their families . . . to any . . . third party, on the grounds that it 
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constitutes a violation of the right to privacy and confidentiality of students or their parents, shall 

not constitute sufficient grounds for the suspension or termination of Federal assistance.” 20 

U.S.C. §1232i(a).  

Disposition: Appeal dismissed as moot. 

Citation: Warner Bros. Record, Inc. v. Does 1-6, 527 F.Supp.2d 1 (D.D.C. 2007), 228 Ed. 

Law Rep. 706. 

Key Facts: Record companies brought action against university student defendants 

alleging copyright infringement. Companies brought motion for leave to take expedited 

discovery. Plaintiffs requested permission to serve limited, immediate discovery on Georgetown 

University, a third party internet service provide (“ISP”), in the form of a Rule 45 subpoena. 

Plaintiffs sought documents and electronically stored information sufficient to identify each 

defendant’s true name, current and permanent addresses and telephone numbers, email address, 

and Media Access Control (“MAC”) address. Plaintiff alleged that the Doe defendants used an 

online media distribution system (e.g., a peer-to-peer or “P2P” system) to download plaintiffs’ 

copyrighted works and/or distribute copyrighted works to the pubic without authorization. 

Although plaintiffs did not know the true names of the Doe defendants, plaintiffs had identified 

each defendant by unique Internet Protocol (“IP”) Address assigned to that defendant on the date 

and at the time of that defendant’s allegedly infringing activity. Plaintiffs identified the ISP that 

provided Internet access to each defendant by using a publicly available database. Based on that 

information, plaintiffs determined that the ISP in this case was Georgetown University. Without 

the information requested, plaintiffs claimed that they would be unable to prosecute their claims 

or protect their copyrighted works from future infringement. 
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Issue: Whether the record companies had good cause to discover the true identities of 

university students who allegedly infringed companies’ copyrights. 

Holdings: Companies had good cause to discover true identities of university students 

who allegedly infringed companies’ copyrights through use of university’s computer system, 

along with students’ current and permanent addresses and telephone numbers, email addresses, 

and media access control (MAC) addresses.  

Reasoning: The court reasoned as follows. Because Georgetown University is an 

educational institution, FERPA is implicated by this request. Under FERPA, information 

otherwise protected from disclosure may be released pursuant to a court order. The Court finds 

that plaintiffs have made a showing of good cause for the discovery they seek, as the information 

is not only relevant but crucial to the prosecution of plaintiffs’ claims. This litigation cannot go 

forward without the true identities of the defendants. Therefore, the Court grants plaintiffs’ 

request for expedited discovery, subject to the following limitations. Plaintiffs may serve a Rule 

45 subpoena upon Georgetown University to obtain the true identity of each Doe defendant. The 

subpoena must be limited to information sufficient to identify each defendant, including each 

defendant’s true name, current and permanent addresses and telephone numbers, email address, 

and Media Access Control (“MAC”) address. Any information disclosed to plaintiffs in response 

to the Rule 45 subpoena may be used by plaintiffs solely for the purpose of protecting plaintiffs’ 

rights as set forth in the complaint. The disclosure of this information is consistent with 

Georgetown University’s obligations under FERPA. Though FERPA generally prohibits 

disclosure of certain records by federally-funded educational institutions, it expressly provides 

that protected information can be disclosed pursuant to a court order. 20 U.S.C. 1232g(b)(2)(B). 

If John Doe defendants are Georgetown University students, FERPA requires that Georgetown 
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University notify the student defendants prior to turning this information over to plaintiffs. If and 

when Georgetown is served with a subpoena, it shall provide written notice to the Doe 

defendants within 5 business days.  

Disposition: The plaintiffs’ Motion for Leave to Take Expedited Discovery is granted. 

Citation: Arista Records LLC v. Does 1 – 7, WL 542709 (M.D.Ga.), 233 Ed. Law Rep. 

645 (2008). 

Key Facts: Plaintiffs in this case were record companies owning copyrights and/or 

licenses in various sound recordings in the United States. They filed this lawsuit against seven 

unnamed defendants (“the Doe defendants”) seeking damages and injunctive relief under the 

copyright laws of the United States. Plaintiffs alleged that each unnamed defendant unlawfully 

reproduced and/or distributed protected sound recordings via an online media distribution system 

known as a “peer-to-peer” file sharing network. Plaintiffs contended that, due to the nature of the 

challenged activity, they were unable to specifically identify the Doe Defendants and are thus 

barred from proceeding with this lawsuit. Plaintiffs contended that they could identify the unique 

Internet Protocol (“IP”) addresses associated with the unlawful activity alleged to have occurred 

on specific dates at specific times. Plaintiffs identified the University of Georgia as the third-

party Internet Service Provide (“ISP”) linked to the IP addresses. Plaintiffs therefore requested 

that the Court permit them to serve a subpoena on the University of Georgia requiring it to 

provide each defendant’s true name, current and permanent address and telephone number, e-

mail address, and Media Access Control (“MAC”) address. In case the University of Georgia 

was unable to link a particular IP address to a specific defendant, plaintiffs requested that the 

University provide all documents and electronically-stored information relating to the 
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assignment of that IP address at the specific date and time the unlawful activity is alleged to have 

occurred. 

Issue(s): (1) Whether the plaintiffs would be granted their Motion to Leave to Take 

Immediate Discovery. (2) Whether Court would grant plaintiffs’ request that the Court make 

clear that the University of Georgia was authorized to respond to the subpoena pursuant to 

FERPA. 

Holding(s): (1) Motion for Leave to Take Immediate Discovery was granted. (2) Court 

declined to address FERPA issue. 

Reasoning: Only the FERPA related issue is discussed here. The Court reasoned that it 

was unnecessary for purposes of the Order to address whether FERPA affects the University of 

Georgia’s ability to disclose the information sought by plaintiffs, particularly since the issue had 

not been briefed. 

Disposition: Court granted plaintiffs’ Motion for Leave to Take Immediate Discovery. 

 

Analyses of Cases 

The purpose of this research was to provide a comprehensive description of the full range 

of legalities involved with FERPA. Educators who manage student records can reduce the 

potential of litigation by: (1) understanding the provisions of FERPA; (2) understanding the 

interplay that exists with FERPA and other statutes; and (3) understanding the possible influence 

of social issues on judicial decisions interpreting the scope and application of FERPA. The data 

was retrieved by analyzing relevant court cases from the inception of FERPA in 1974 through 

2008.  
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In keeping with the purpose of the study, the cases were analyzed in three categories. 

First, analysis of the case law as applied to the specific provisions of FERPA. That analysis 

began, as in Chapter Two, with enforcement and applicability of FERPA. Since the enforcement 

and applicability of FERPA has been crucial to the judicial interpretation, and subsequent 

enforcement of FERPA’s specific provisions, it seemed helpful in providing context. After 

enforcement and applicability, the analysis turned to FERPA’s two overarching provisions: (1) 

first, record-access provisions, and then (2) record-disclosure provisions. Expectantly, of the 

cases reviewed, not all of the sub-provisions have been the primary focus of litigation. Those 

sub-provisions that were either peripheral issues or in some manner contributed to judicial 

reasoning were normally considered within the context of the larger issues. In some instances 

(i.e., “personally identifiable information” and “policy or practice”), the terminology of separate 

provisions were considered specifically, as such terminology, was revealed to be critical to 

statutory interpretation. Following the analysis of FERPA’s provisions, the courts’ decisions 

addressing FERPA’s interplay with other statutes were considered. Again, as expected, not all of 

the statutes mentioned in Chapter Two were implicated in FERPA litigation. Lastly, the case law 

revealed a few social issues that have influenced the shape of FERPA litigation. Therefore, cases 

relevant to those specific issues were considered. 

 

FERPA Provisions Cases 

Enforcement 

Of the 104 cases included in this study, 43 (41%) significantly involved the enforcement 

of FERPA. Obviously, the enforcement of FERPA has been a major issue in FERPA litigation. 

To help resolve the issue, many of the courts relied upon §1232g(f). In 1987, the Klein 
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Independent School District v. Mattox court reasoned that through §1232g(f) the Secretary of 

Education is empowered to enforce the various provisions of FERPA by withholding federal 

funding to any educational institution that unlawfully releases a student’s record. Moreover, that 

this was the only express remedy provided in the statute; that FERPA neither explicitly provides 

for a private cause of action, nor does its legislative history indicate that its drafters intended one. 

However, after courts remained divided on the issue, the U.S. Supreme Court in Gonzaga 

University v. Doe (2002) addressed the issue. The Supreme Court reached the same conclusion 

as that of the Klein court 15 years earlier. “This Court has never held, and declines to do so here, 

that spending legislation drafted in terms resembling FERPA’s can confer enforceable rights” 

(Gonzaga). The Court reasoned that FERPA directs the Secretary of Education to enforce its 

nondisclosure provisions and other spending conditions, §1232g(f), by establishing an office and 

review board to investigate, process, review, and adjudicate FERPA violations, and to terminate 

funds only upon determining that recipient school is failing to comply substantially with any 

FERPA requirement and that such compliance cannot be secured voluntarily, §§1234c(a), 

1232g(f).  

The courts deciding whether FERPA per se conferred a private cause of action had little 

trouble reaching the decision that FERPA standing alone does not (see e.g. Daniel B. v. 

Wisconsin Dept. of Pub. Instruction, 1984; Martin v. Delaware Law School of Widener Univ., 

1985; Fay v. South Colonie Cent. Sch. Dist., 1986). However, as the Krebs v. Rutgers (1992) 

court noted, some of those same courts concluded that plaintiffs could assert §1983 claims 

premised on FERPA violations (see Fay v. South Colonie Cent. Sch. Dist., 1986; Tarka v. 

Franklin, 1989; and Tarka v. Cunningham, 1990). Therefore, the issue that lingered until 

Gonzaga was whether a plaintiff could advance an §1983 claim for alleged FERPA violations.  
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The U.S. Supreme Court in Gonzaga reasoned that since Pennhurst State School and 

Hospital v. Holderman in 1981, the Court found that spending legislation gave rise to rights 

enforceable under §1983 only where statutory provisions explicitly conferred specific monetary 

entitlements upon the plaintiffs, and there was no sufficient administrative means of enforcing 

the requirements against defendants that failed to comply. The Court further reasoned that the 

Court’s most recent decisions rejected attempts to infer enforceable rights from a Spending 

Clause statute whose language did not unambiguously confer such a right upon the Act’s 

beneficiaries. The Court noted that because §1983 provides a remedy only for the deprivation of 

“rights . . . secured by the Federal Constitution and laws,” it is rights, not the broader or vague 

“benefits” of “interests,” that may be enforced under §1983.  

It is important to note that since the Gonzaga decision, there have been only two “record-

access provision” cases or §1232g (a)(1)(A) cases, and in both instances, the courts considered 

the applicability of Gonzaga, which primarily addressed non-disclosure or §1232g(b)(1). A 

United States District Court of Indiana in J.P. ex rel. Popson v. West Clark Community Schools 

(2002) considering a FERPA violation based on §1232(a)(1)(A) stated that the Supreme Court in 

Gonzaga University v. Doe analyzed a similarly worded proscription in FERPA, which provides 

that “no funds shall be made available” to “any educational agency or institution which has a 

policy or practice of permitting the release of education records.” 20 U.S.C. §§1232g(b)(1-2). 

Although the Popson court noted a distinction between the two FERPA provisions, the court 

followed the reasoning of the Supreme Court, and reasoned that FERPA’s provisions are directed 

only to the Secretary of Education, instructing the Secretary not to make funds available to an 

“educational agency or institution” which has a prohibited “policy or practice.” The court 

concluded that all FERPA provisions cannot serve as the basis for an §1983 cause of action. In 
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Taylor v. Vermont Department of Education (2002), the United States Court of Appeals, 2nd 

Circuit, discussed the distinction between the two FERPA provisions far more at length in the 

context of §1983 and the Gonzaga ruling. The Taylor court referencing Fay v. South Colonie 

Cent. School Dist. (1986), noted that at the time of the plaintiff filing her complaint, it was well 

settled law in the 2nd Circuit that FERPA’s record-access provisions created right enforceable 

through an §1983 action. The court further stated: “. . . however, the Supreme Court handed 

down a decision which calls Fay’s continuing validity into question.” The Taylor court noted 

that the 8th Circuit in Mo. Child Care Ass’n v. Cross (2002) and the 6th Circuit in United States 

v. Miami Univ. (2002) had stated that Gonzaga applied to FERPA broadly, rather than only to 

the non-disclosure provisions of §1232g(b). The Taylor court further stated that although 

Gonzaga’s discussion appears to be limited to the §1232g(b) non-disclosure provisions, there is 

no need to determine whether Gonzaga’s express holding applies to FERPA in its entirety 

because, applying the analysis set forth in Gonzaga, it is concluded that plaintiff does not have 

the personal right required for a §1983 claim under §1232g(a). After a lengthy analysis, the 

Taylor court stated that “although the ‘rights’ language of §1232g(a) is stronger than that used in 

§1232(b), . . . we cannot say that it creates an ‘unambiguously conferred right’.” 

It is, also, interesting to recognize that at least one court when applying Gonzaga to an 

alleged non-disclosure violation limits applicability of Gonzaga to the non-disclosure provision 

of FERPA. In Unincorporated Operating Division of Indiana Newspapers, Inc. v. The Trustees 

of Indiana Univ. (2003), the Court of Appeals of Indiana stated: “In Gonzaga Univ. v. Doe 

(2002), the U.S. Supreme Court held that FERPA’s non-disclosure provisions create no personal 

rights to enforce pursuant to 42 U.S.C. §1983.” However, other courts since the Gonzaga ruling 

when considering an §1983 claim for alleged disclosure violations have referenced FERPA in 
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entirety as not supporting such a claim (see Shockley v. Svoboda, 2003; Slovinec v. DePaul, 

200); Bevington v. Ohio Univ. (2004). 

With the U.S. Supreme Court Gonzaga ruling, it is well-settled that FERPA’s non-

disclosure provisions cannot serve as the basis for a private cause of action nor an §1983 claim. 

Although there has been some question regarding the applicability of Gonzaga to the record-

access provisions of FERPA, the case law suggests that too is well-settled, in that those 

provisions will not support a private cause of action nor an §1983. That conclusion is, perhaps, 

best supported by J.P. ex rel. Popson v. West Clark Community Schools (2002) and Taylor v. 

Vermont Department of Education (2002). 

Another issue embedded largely in the FERPA enforcement discussion has been whether 

FERPA creates a privilege against disclosure and/or provides a right to privacy in school records 

and/or makes school records confidential. The Court of Appeals of Wisconsin in Rathie v. 

Northeastern Wisconsin Technical Institute (1987) essentially agreed with the trial court, which 

cited Rios v. Read (1977), in concluding that FERPA does not forbid disclosure because FERPA 

does not provide a privilege against disclosure. However, the Rathie court asserted that although 

the Act does not provide a privilege analogous to a doctor-patient privilege, the Act and the 

regulations promulgated under the authority of the Act provides confidentiality and a right to 

privacy. However, a United States District Court of Alabama in Tombrello v. USX Corporation 

(1991) while agreeing with the Rathie Court that FERPA does not prohibit a release of student 

records noted that the plaintiff’s claim that he had a right to privacy under FERPA was unsound. 

The Supreme Court of Georgia in Red & Black Pub. Co., Inc. v. Board of Regents (1993) 

sounded very much like the Tombrello Court. FERPA does not prohibit the disclosure of records, 

but rather provides for the withholding of federal funds for institutions that have a policy or 
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practice of permitting the release of educational records. The Georgia Supreme Court cited for 

support Student Bar Association Board of Governors v. Byrd (1977); Tombrello (1991); and 

Bauer v. Kincaid (1991). The Georgia Supreme Court further asserted that FERPA’s purpose 

was not to grant individual students the right to privacy or access to educational records, but to 

control the careless release of educational information on the part of many institutions. Five 

years later, the Court of Appeals of North Carolina in DTH Pub. Corp. v. University of North 

Carolina at Chapel Hill (1998), advanced the notion that FERPA does not require educational 

institutions to do anything, but instead operates by withholding funds; however, asserted that 

FERPA does make student education records privileged or confidential. The Court of Appeals of 

Maryland in Kirwan v. The Diamondback (1998) similarly stated that FERPA was obviously 

intended to keep private those aspects of a student’s educational life that relate to academic 

matters or status as a student. In 2003, the court in Unincorporated Operating Division of 

Indiana Newspapers, Inc. v. The Trustees of Indiana Univ. agreed with the DTH Publishing 

Corp. Court and held that FERPA is a federal law which requires certain education records to be 

kept confidential. The Ellis v. Cleveland Municipal School Dist. (2004) and Risica ex rel. Risica 

v. Dumas (2006) courts again suggested that FERPA is not a law which absolutely prohibits the 

disclosure of educational records; rather a provision which imposes a financial penalty for the 

unauthorized disclosure of educational records. The Court of Appeals of Arizona in Catrone v. 

Miles (2007) gave considerable attention to this issue of FERPA and privilege and 

confidentiality and right to privacy. The Catrone v. Miles Court cited several cases including: 

Rios v. Read (1977) (“It is obvious . . . that FERPA does not provide a privilege against 

disclosure of student records”); Anderson by Anderson v. Seigel (1998) (“It is well settled that 

academic and school records generally are not protected by any privilege”); Zaal v. State (1992) 
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(“FERPA did not . . . create a privilege against disclosure of student records to be invoked by the 

school, the student, or his or her parents”); Reeg v. Fetzer (1976) (holding that educational 

records are not privileged under FERPA); and Gaumond v. Trinity Repertory Co. (2006) 

(Holding that FERPA and state law did not create an educational record privilege). The Catrone 

v. Miles Court suggested that Congress, through FERPA, did not make educational records 

privileged and not subject to disclosure; they only made them confidential.  

As noted in Catrone v. Miles, this discussion is not only relevant to the FERPA 

enforcement discussion, but also, with regard to issues of discoverability. With regard to the 

FERPA enforcement discussion, the terms confidentiality and privilege for all practical purposes 

do not apply as the U.S. Supreme Court in Gonzaga University v. Doe (2002) essentially speak 

to the issue of right to privacy and as previously noted, held that FERPA provisions entirely lack 

the sort of individually focused rights-creating language that is critical to creating rights 

enforceable under §1983. However, as the Catrone Court observed, there is substantial disparity 

among the jurisdictions as to whether the confidentiality required by statute is a factor in 

considering discoverability or whether confidentiality is to be considered only by limiting the 

persons to whom the discoverable material can be disclosed. The Catrone Court referenced the 

following cases: Rios (holding by federal district court that before a court orders disclosure of 

educational records, “the party seeking disclosure is required to demonstrate a genuine need for 

the information that outweighs the privacy interest of the students”); Zaal (holding by Maryland 

Court of Appeals that congressional policy evidenced by FERPA places “significantly heavy 

burden on the party seeking access to students records”); and two other cases (Poole v. Hawkeye 

Area Cmty. Action Program, Iowa 2003 and Anderson by Anderson) which applied standard 

relevancy tests to determine discoverability of academic and school records. The issue of 
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discoverability will be discussed further under the analysis of FERPA cases involving 

subpoenas. 

 

Applicability 

There were only 5 cases of the 104 cases reviewed that dealt directly with applicability as 

those cases involved a private educational agency or institution. A United States District Court of 

Pennsylvania in Smith v. Duquesne (1985) declined to hold that a private litigant could enforce 

the mandate of FERPA in federal courts, and then considered a possible §1983 claim. The 

Duquesne Court reasoned as follows: Duquesne was a private institution, rather than a state 

actor, and therefore not subject to constitutional scrutiny under civil rights statute, in view of 

facts that there was no statutory interrelationship between state and university, neither over 

university policy or operational decision-making process, and state’s financial contributions were 

comparatively miniscule in relationship to university’s overall operational expenses. In Williams 

v. Discovery Day School (1996), another United States District Court of Pennsylvania stated that 

in order to proceed on §1983 claims, plaintiff must adequately allege that defendants are both 

federal and state actors. In this case, the plaintiff contended that there was a symbiotic 

relationship between the defendants and the federal government because the defendants received 

financial and physical support from the federal government. However, the court found that the 

plaintiff did not allege facts sufficient to show a symbiotic relationship. The court reasoned that 

there were neither allegations nor legal support to indicate that the federal government engaged 

in hiring, “nuts and bolts” management, or was even obligated in any way to continue to utilize 

the defendants’ services. The court reasoned further that there was no indication that the federal 

government encouraged or coerced defendants’ actions, or was even aware of defendants’ 
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actions. In Odom v. Columbia (1995), the court held that a §1983 claim could not survive a 

Motion to Dismiss because Columbia, as a private institution, does not act under color of state 

law. Lastly, the United States Court of Appeals, Seventh Circuit in Slovinec v. DePaul University 

(2003) ruled that plaintiff could not use §1983 as DePaul was a private university. However, the 

Slovinec Court added that a plaintiff alleging a FERPA violation could bring action against the 

Secretary of Education. The Seventh Circuit stated that “if the Secretary is not doing his job in 

holding recipients to the conditions of federal support, the complaint should be made of the 

Secretary and may be renewed in court of the Secretary declines to act and if the would-be 

plaintiff has standing. As long as the Secretary believes that DePaul is respecting the terms on 

which it receives or distributes federal aid, the only potential avenue for relief is a suit against the 

Secretary under §1082(a)(2).  

The observation with Smith, Williams, Odom, and Slovinec is that the courts generally not 

only consider amounts of financial aid, but perhaps more importantly, the amount of influence 

over every day operation and/or decision making the government may have over the agency or 

institution.  

The other case to mention here is Langston v. ACT (1989). This case had to do with an 

outstanding football player out of Gardendale, Alabama who was heavily recruited by many 

colleges, including the University of Alabama. On his first effort, Langston did not score high 

enough on the ACT to qualify him Division I football. After taking the ACT a second time, 

Langston he increased his ACT score by ten points, and this triggered an inquiry. Langston 

claimed that ACT’s request for his transcript violated FERPA. The court concluded that ACT 

was not an educational institution. The court reasoned that ACT did not receive federal funds nor 

was ACT a school. 
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Record-Access Provisions 

Only 15 of 104 cases reviewed were record-access provisions cases. Ten of those fifteen 

cases primarily involved §1232g(a)(1)(A); three of the fifteen cases primarily involved the 

hearing provision--§1232g(a)(2); and two cases involved both §1232g(a)(1)(A) and 

§1232g(a)(2). §1232g(a)(1)(A) states in relevant part: “No funds shall be made available . . . to 

any educational agency or institution which has a policy of denying, or which effectively 

prevents, the parents of students who are or have been in attendance at a school of such agency 

or institution . . . the right to inspect and review the education records of their children.” 

§1232g(a)(2) states in relevant part: “No funds shall be made available  under any applicable 

program to any educational agency or institution unless the parents of students who are or have 

been in attendance at a school of such agency or institution are provided an opportunity for a 

hearing by such agency or institution . . . to challenge the content of such student’s education 

records, in order to insure that the records are not inaccurate, misleading, or otherwise in 

violation of the privacy rights of the students . . .” 

In 7 of the 10 §1232g(a)(1)(A) cases, the court ruled favorably for the educational 

institution. Of the other 3 §1232g(a)(1)(A) cases, 2 ruled unfavorably toward the educational 

institution and in the other case, the educational institution did not continue in the defense of the 

claim on appeal, but rather a hired psychologist continued the defense of the claim. However, the 

court ruled against the psychologist and most likely would have ruled against the school district 

(Parents Against Abuse in Schools v. Williamsport Area School Dist., 1991). In two of the three 

§1232g(a)(2) cases, the court ruled favorably for the educational institution, and only one court 

ruled unfavorably for the educational institution. With regard to the two cases involving both 

provisions, both courts ruled favorably for the educational institution. Therefore, of the total 15 
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cases, the court ruled favorably for the educational institutions eleven times. The cases were 

basically split between higher education institutions (eight cases) and K-12 schools (seven 

cases). Therefore, it appears that FERPA record-access conflict is as likely to occur in higher 

education as it is in the K-12 schools. It is interesting to note that there has not been a records-

access case published in the West Law Reporters since 2002.  

A review of the case law suggests that the FERPA record-access provisions are not 

frequently litigated, and certainly, not as frequently litigated as the disclosure provisions. Also, 

the trend seems to be that the educational institutions normally prevail. Of the cases reviewed 

here, the educational institution prevailed over 85% of the time. 

 

Table 1 

Access Cases 
 
Year Case name FERPA provision Ruling favor 
1985 Smith v. Duquesne University Access Educational Institution 
1986 Fay v. South Colonie Access Parent 
1990 Tarka v. Cunningham Hearing Educational Institution 
1991 Parents Against Abuse v. Williamsport Access Parent 
1993 Rothman v. Emory University Access Educational Institution 
1994 Belanger v. Nashua Access Parent 
1995 Odom v. Columbia University Access Educational Institution 
1996 Williams v. Discovery Day School Access Educational Institution 
1996 Lewin v. Medical College Hearing Educational Institution 
1999 Harris v. Adler School of Professional Psychology Access Educational Institution 
2000 Butler v. South Glens Falls Access Educational Institution 
2002 Goodreau v. Rector v. Visitors University of 

Virginia 
Hearing Student 

2002 J.P. ex rel. Popson v. West Clark Access Educational Institution 
2002 Taylor v. Vermont Doe Access/Hearing Educational Institution 
2002 Lewin v. Cooke Access/Hearing Educational Institution 
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§1232g(a)(1)(A) 

There were 13 cases analyzed under this category; including the 2 cases that involved 

both §1232g(a)(1)(A) and §1232g(a)(2) (Taylor v. Department of Education, 2002 and Lewin v. 

Cooke, 2001). Although Lewin v. Cooke was primarily a §1232g(a)(1)(A) case, for the purpose 

of this case analysis, it is also included with the §1232g(a)(2) cases as the plaintiff’s argument 

was that his previous §1232g(a)(2) suit failed due to §1232g(a)(1)(A) violations. Of the 13 cases, 

8 provided little or no discussion on the merits of the alleged FERPA violation(s), but rather the 

focus and discussion centered on the viability of a private cause of action and/or an §1983 claim 

based on FERPA. All 8 of the cases were viewed as favorable to the educational institution as in 

each case the court would not accept either a private cause of action or §1983 claim or both. It is 

worthy to note that the outcomes of these cases were not necessarily based on the merits of the 

arguments provided with regard to the alleged FERPA violation(s). The cases falling in this 

category are: Smith v. Duquesne Univ. (1985), Rothman v. Emory Univ. (1993), Odom v. 

Columbia Univ. (1995), Williams v. Discovery Day School (1996), Harris v. Adler School of 

Professional Psychology (1999), Butler v. South Glens Falls School Dist. (2000), and Taylor v. 

Vermont Department of Education (2002). However, there are a few observations made with 

regard to a few of these cases. Although the claim failed due the court ruling that FERPA does 

not provide a private right of action, it is interesting to observe that in Harris, the plaintiffs 

alleged breach of contract based on the school’s catalog’s reference to FERPA. The specific 

allegation was that after failing their first-year qualifying examinations, the dismissed doctoral 

students requested that they be allowed to review their examination booklets and the graders’ 

comment sheets to check that the numerical grades were accurately computed and to determine 

how to improve their performance. Another interesting observation is made in Butler v. South 
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Glens Falls School Dist. The plaintiff in the case was a former student who had received special 

education services while in school; went through a period of being declassified, and then 

received services again. The basic facts were that the mother of the student challenged the 

interventions recommended by the district, and eventually argued her concerns before a hearing 

officer and then before a state reviewing officer. In Butler, the student alleged that his mother at 

the time of the controversy had requested all of his educational records as well as a copy of 

defendants’ policies and procedures regarding access to and keeping of student records, which 

defendant failed to provide. The Butler Court ruled that these claims belonged to the mother, not 

the plaintiff. Lastly, although the court in Taylor v. Vermont Department of Education (2002) 

declined to discuss the merits of the plaintiff’s S1232g(a)(1)(A) claim due to FERPA not 

supporting a §1983 claim, the court offered some discussion of the merits regarding the 

plaintiff’s §1232g(a)(2) claim. Also, it is noted that Taylor along with Fay v. South Colonie 

(1986) and Williams v. Discovery Day School (1996) involved non-custodial parental rights to 

access the educational records of their children. The issue of non-custodial parental FERPA 

rights will be discussed fully in another section. However, 3 of the 15 record-access provision 

cases involved this issue; thus, suggesting that this is a potential trouble area, and administrators 

would do well to be familiar with the rights of non-custodial parents. 

Although Parents Against Abuse in Schools v. Williamsport Area School Dist. (1991) was 

viewed, for the purpose of this study, as neither having a favorable nor unfavorable ruling for the 

educational institution, perhaps, it is most appropriately viewed as falling in the unfavorable 

category. Although the school district, on appeal, did not continue defending the claim made 

against them, the Commonwealth Courts of Pennsylvania ruled unfavorably toward the 

psychologist who had previously shared the very same position as that of the school district 
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when the case was before a Common Pleas Court. Therefore, Parents Against Abuse is 

specifically considered with the other two cases (Fay v. South Colonie, 1986, and Belanger v. 

Nashua, New Hampshire, School Dist., 1994) that were not ruled favorably for the educational 

agency or institution.  

In Parents Against Abuse and Belanger, professionals (psychologist and attorney 

respectively) essentially regarded their respective records as not accessible under FERPA to the 

parents requesting records of their children. In both cases, the dispute revolved around the 

definition of “education records” under FERPA. In both cases, both the psychologist and the 

attorney argued that they had maintained personal records separate from the school or school 

district’s records. As noted, in both cases, both courts ruled in favor of the parents. The Parents 

Against Abuse Court reasoned as follows: 

Apart from containing general provisions designed to insure parental access to school 
records concerning their minor children, FERPA excludes from the definition of 
“education records,” to which parents have access, records of a psychologist only if those 
records relate to a student who is at least 18 years old or attending a post-secondary 
educational institution and which are made or used only in connection with providing 
treatment. (20 U.S.C. §1232g(a)(4)(B)(iv) 
 

The court reasoned further that the noted involved did not meet either of these two requirements 

for exclusion from the parents’ right of access, because the children are minors attending an 

elementary school, and the psychologist was not involved in treating the children. The issue of 

psychologists’ records and other health records will be discussed more fully in a later section. In 

Belanger, the school district did release the student’s cumulative folder to the mother, but 

informed her that records related to juvenile action would not be supplied absent a court order. 

The United States District Court of New Hampshire found that the school district suggested a too 

narrow interpretation of “education records” by claiming that because the definition does not 

specifically state that it includes juvenile records, the records maintained by the attorney were 
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not “education records” under FERPA. The Belanger Court further reasoned that the plain 

meaning of the statutory language reveals that Congress intended for the definition to be broad in 

scope. The Court states that since it was undisputed that the files, records, or documents 

maintained by the attorney in her capacity as attorney for the District contained information 

directly to the student they are “education records” as that term is defined in the statute. The 

issue of “education records” as defined by FERPA was the focus of much litigation and will be 

discussed more fully in a later section. 

All three record-access cases with an unfavorable ruling for the educational institution 

were K-12 cases involving parents requesting the educational records of their children. The case 

law suggests that, perhaps, there is a tendency for courts to interpret record-access “rights” more 

broadly or favorably for the parents of minor children than for adult students. The Parents 

Against Abuse Court stated, “. . . looking to FERPA to determine appropriate public policy, we 

must side with the parents.” The Court further reasoned that the psychologist raised numerous 

technical arguments in what appears to be a misguided attempt to place a personal principle 

above the legitimate efforts of the parents . . . to help the victimized children. The Court stated 

that even if these arguments had superficial merit, they would be outweighed by the need to 

safeguard the health and welfare of the children. The United States District Court in Belanger 

reasoned that §1232g(a)(1)(A) is not merely a Congressional preference for a certain action but 

rather a Congressional requirement imposing a mandatory obligation on the educational unit to 

provide such access. The plain meaning of the language of FERPA set forth what educational 

institutions must do and not do in order to be eligible for federal funds. They must not have a 

policy which denies or prevents parents from having access to their children’s educational 

records or the educational institutions cannot receive funds. In addition, FERPA requires that the 
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educational institutions establish appropriate procedures allowing parents access to the records 

upon request. If a parent requests access to a student’s records, the statute requires that access be 

granted no more than 45 days after the request is made. The Belanger Court concluded that the 

intent of FERPA is to protect not only the privacy of students, but to ensure that parents have 

access to their children’s educational records which are used to make crucial decisions about 

their children’s future. In Fay v. South Colonie (1985), a father sharing legal joint custody of his 

children, but not having physical custody, requested the educational records of his children. After 

the school district denied his requests, he contacted the United States Department of Education. 

The Department of Education advised the District of the father’s rights. Although the District 

began mailing copies of the children’s educational records, they continued to refuse to mail the 

father duplicates of all school-related notices mailed to the ex-wife or carried by home of the 

children. The District argued that to do so was a burden to the school. The United States Court of 

Appeals, Second Circuit was not impressed with this District’s argument. In short, the Court of 

Appeals found greater importance with a parent having access to his children’s educational 

records than with the school district’s thoughts that the school would be unnecessarily burdened. 

There were only 2 of the 104 cases reviewed where the primary issue was 

§1232g(a)(1)(A), and the case was decided strictly on merit (Lewin v. Cooke, 2002) or at least 

partly on merit (J.P. ex rel. Popson v. West Clark Community Schools, 2002), and had favorable 

judgment for the educational institution. Upon review of these two cases, there is one distinct 

difference in the reasoning of the two courts. The U.S Court of Appeals, Fourth Circuit in Lewin 

v. Cooke, reasoned that under FERPA an institution “which effectively prevents” a student from 

access to his education records violates §1232g(a)(1)(A), regardless of whether it also has a 

“policy of denying” access to such records. Even if the educational institution had not manifested 
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a “policy of denying” access to the plaintiff’s education records, it had “effectively prevented” 

him from inspecting and reviewing those records. Conversely, a U.S District Court of Indiana in 

J.P. ex rel. Popson v. West Clark Community Schools did not find a violation of 

§1232g(a)(1)(A), in part, by reasoning that the fact one teacher had a habit of throwing out 

personal teaching notes as the end of each school year does not establish the existence of a 

school-wide “policy or practice” of throwing them out. This is a particularly interesting 

observation as the courts addressing FERPA’s non-disclosure provisions (to be discussed fully 

later) consistently looked for the existence of a “policy or practice” to affirm a violation of 

FERPA’s non-disclosure provisions. Whereas, a “policy or practice” doctrine appears to be a 

part of the well-settled law associated with FERPA’s non-disclosure provisions, it appears to be 

unsettled law with regard to FERPA’s record-access provisions. It is not difficult to follow the 

reasoning of the Fourth Circuit as the relevant part of §1232g(a)(1)(A) essentially states an 

educational institution that violates FERPA is an institution “which has a policy of denying, or 

which effectively prevents, eligible students . . . the right to inspect and review their education 

records.” 

As previously noted, the plaintiffs in J.P. ex rel. Popson alleged that the school district 

engaged in a policy or practice of denying parents a right to review and inspect the educational 

records of their children, which plaintiffs argued was established when a teacher threw out her 

personal teaching notes as the end of the school year. The plaintiffs claimed that the teacher 

violated their rights by destroying record pertaining to the student that were less than 5 years old, 

and alleged that this “record destruction” was a violation of 20 U.S.C. §1232f. The federal court 

noted that §1232f requires that any “recipient of federal funding . . . through any grant . . . shall 

keep records which fully disclose the amount and disposition by the recipient of those funds . . . 
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and such other records as will facilitate an effective financial and programmatic audit.” The court 

asserted that on its face, this requirement appeared to be wholly inapplicable to teacher’s 

personal teaching notes, because those notes would be unlikely to facilitate an audit. This is 

noted in the analysis because it is the only case of its kind among the cases reviewed.  

The Lewin v. Cooke case was unique in that the plaintiff alleged that the defendants 

prevailed in his previous lawsuit, which centered on §1232g (a)(2), by illegally withholding 

crucial information, and thus, violating §1232(a)(1)(A). Lewin argued that the medical school 

violated §1232g(a(1)(A) by failing to turn over the Master Challenge Exam, which was the 

answer key to the pharmacology exam, within 45 days of his request; by allegedly 

misrepresenting to the United States Department of Education (DOE) the custody status of the 

Student Progress Committee (SPC) tape; and by denying him access to a complete copy of the 

SPC deliberations. The court ruled that the Master Challenge Exam did not constitute an 

education record under FERPA. The court reasoned that the Master Challenge Exam did not 

contain Lewin’s name, nor did it constitute a part of his education record. The alleged 

misrepresentation regarding the chain of custody of the SPC deliberation tape to the DOE did not 

constitute a denial of access under FERPA as the alleged misrepresentation was made to the 

DOE, and not to Lewin. With regard to Lewin’s claim that the medical school violated FERPA 

by denying him access to the SPC deliberations tape, the court did find the tape as constituting an 

education record under FERPA to which Lewin was entitled access to under §1232g(a)(1)(A). 

However, the court had two lines of reasoning that reached a judgment favorable to the 

educational institution. First, the only injury Lewin suffered as a result of the denial was his 

inability to review the tape. Accordingly, the proper remedy for that claim was for the plaintiff to 

have access to the tape, and since the medical school complied with the DOE’s order to do such, 
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the claim was moot. Secondly, the exchange of letter between the medical school and the DOE 

illustrates that the medical school reasonably believed that the SPC tape was excluded from the 

definition of education records. Accordingly, it was not clear at the time of the denial that the 

deliberations section of the SPC tape constituted an education record under FERPA, so the 

defendants would be entitled to qualified immunity on that claim.  

There are three observations made regarding the Fourth Circuit’s ruling in Lewin v. 

Cooke. First, it was previously noted that, perhaps, it is unsettled whether a “policy of denying” 

access to educational records is required for there to be a violation of §1232g(a)(1)(A). The 

Fourth Circuit, in this ruling, suggested that an isolated incident of “effectively preventing” 

access constitutes a violation of this provision. If this is so, it seems that, also as reasoned by the 

Fourth Circuit, the only remedy for such a violation would be for the educational institution to 

provide access to the document(s) in question. Second, if an educational institution has a 

reasonable position, there is a tendency for the courts to judge favorably for the educational 

institution. Certainly this tendency is not only established by Lewin v. Cooke; several of the 

courts addressing disclosure issues shared this line of reasoning. Those decisions and reasoning 

will be discussed fully later under the disclosure section of this analysis. The last observation is 

related to the second. The Fourth Circuit noted that the exchange of letters between the medical 

school and the DOE illustrated that the medical school reasonably believed that the SPC tape 

was excluded from the definition of education records under FERPA. The value of this 

observation is that educational institutions would do well to seek direction from the DOE when 

uncertain about a requirement of FERPA. The letters sent by the medical school to the DOE 

served as documentation of the school’s reasoning behind their actions, and that documentation 

proved beneficial in court action.  
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§1232g(a)(2) 

As previously noted, of the 104 total cases reviewed, only 5 of those cases primarily 

involved §1232g(a)(2), which is often referred to as FERPA’s hearing provision or record-

amendment provision. Essentially, 2 of those 5 cases are the same case for most purposes. In 

Lewin v. Medical College of Hampton Roads (1996), or Lewin I, the plaintiff primarily argued 

that the medical school violated §1232g(a)(2). Six years later, in Lewin v. Cooke (2002) or Lewin 

II, the plaintiff primarily argued that the medical school violated §1232g(a)(1)(A), and because 

of those violations his §1232g(a)(2) claims failed 6 years earlier. A United States District Court 

of Virginia, in Goodreau v. Rector and Visitors of University of Virginia (2000), is the only court 

that rendered an unfavorable judgment for the educational institution. 

Two cases (Tarka v. Cunningham, 1990 and Lewin v. Medical College of Hampton 

Roads, 1996) or three cases, if including Lewin v. Cooke, 2002, revolved around a dispute over 

grades. The U.S. Court of Appeals, Fifth Circuit in Tarka v. Cunningham stated that FERPA 

requires an educational institution to afford parents or adult students the opportunity to challenge 

a student’s education records “in order to insure that the records are not [a] inaccurate, [b] 

misleading, or [c] otherwise in violation of the student’s privacy or [d] other rights of students. . . 

.”. §1232g(a)(2). The Fifth Circuit reasoned that none of the types of errors sought to be 

corrected by FERPA includes “error” founded in a dispute over the way a teacher grades his 

students. Students’ grades, as reflected in educational records, can only by inaccurate or 

misleading if they do not reflect what the grader intended or if it they are mathematically 

incorrect. The Court further reasoned that the “other rights of students” does not include the right 

to challenge the grading process. The Court stated that Congress could not have intended, simply 

by using that general phrase, to afford students a federal right, enforced by federal regulations, to 
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challenge their teachers’ or educational institutions’ grading process, and such an action would 

effect a dramatic intrusion of federal authority into the setting of academic standards. A United 

States District Court of Virginia in Lewin v. Medical College of Hampton Roads, cited Tarka 

(holding that FERPA was not intended to create a federal right to challenge a teacher’s grading 

process) and Adatsi v. Mathur, 1991 (holding that “FERPA addresses the situation where a 

student seeks to have misleading or inaccurate information in his records corrected” and 

concluded that “there is nothing inaccurate about plaintiff’s grade. He just feels that he deserves 

something else”). Lewin claimed that he had objective proof that his responses to two exam 

questions which were marked wrong were actually correct. The Lewin Court reasoned that 

whatever may be the purpose of FERPA, it was not to permit disappointed students to federalize 

disputes over the academic accuracy of their professors’ grading methods and substantive test 

answers.  

It seems rather well-settled, as established by Tarka v. Cunningham and Lewin I, that 

grades and/or the grading process cannot serve as the basis for an educational institution being 

required to have a record-amendment hearing under FERPA. Both courts made it very clear that 

such a claim would be a misuse of FERPA’s provisions.  

There is another interesting observation made in regard to Lewin v. Cooke (2002). The 

Lewin II Court stated that while the Master Challenge Exam was certainly relevant to Lewin’s 

§1232g(a)(2) claim to correct his educational record, and thus discoverable in that action, it was 

not itself one of Lewin’s education records. Accordingly, Lewin had no right of access to the 

Master Challenge Exam under §1232g(a)(1)(A). Therefore, it is worthy to note that what might 

not be accessible under §1232g(a)(1)(A) might be accessible under §1232g(a)(2). For all 

practical purposes, a clever use of §1232g(a)(2) may broaden the scope of record access in some 
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instances as would-be plaintiffs would not have to necessarily rely upon §1232g(a)(1)(A) to gain 

access to documents.  

As instructive as Lewin I and Lewin II are to this analysis, Taylor v. Vermont Department 

of Education (2002) is equally instructive. The United States Court of Appeals, Second Circuit, 

in Taylor found that while a non-custodial parent could exercise her rights as afforded by 

§1232g(a)(1)(A), that same parent lacked standing to bring a §1232g(a)(2) claim. The Second 

Circuit found guidance in FERPA’s implementing regulations (34 C.F.R. §99.4) which 

specifically address the question of a non-custodial parent’s rights under FERPA: “An 

educational agency or institution shall give full rights under the Act to either parent, unless the 

agency or institution has been provided with evidence that there is a court order, State statute, or 

legally binding document relating to such matters as divorce, separation, or custody that 

specifically revoked these rights.” Therefore, the extent of Taylor’s (non-custodial parent) rights 

under FERPA was determined with reference to the rights she retained under the divorce decree. 

The Second Circuit noted that the divorce decree clearly stated that all legal rights over 

education were invested in the father (custodial parent). The Court further reasoned that the 

decision to bring a FERPA hearing to challenge the content of the child’s records certainly fell 

within the authority given to the natural father to make educational determinations on behalf of 

the child. The plaintiff (non-custodial parent) argued that her FERPA rights were not specifically 

revoked by the divorce. The Court reasoned that it is not necessary for the custody decree to state 

explicitly that it revokes FERPA rights, nor recite the litany of all possible rights that have been 

abrogated. It is enough that the court (Family Court) determined that Taylor no longer had the 

authority to make decisions related to the education of her daughter. The Court concluded that 
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Taylor’s right to seek a hearing to challenge the content of her daughter’s academic files has 

therefore been specifically revoked within the meaning of the regulation.  

The Taylor case is instructive to school personnel on at least a couple of points. First, 

school personnel would do well to consult the divorce decree or separation agreement when there 

is question about a non-custodial parent’s rights under FERPA. If the school does not have a 

copy of such document, it would do well to request one if it intends to make a decision regarding 

such matters. Second, there could be a great deal of conflict associated with a record-amendment 

request and/or a hearing when divorced or separated parents disagree on the record content. 

Taylor informs school personnel that while a non-custodial parent normally has record-access 

rights as afforded by §1232g(a)(1)(A), it does not always follow that the same parent has a right 

to hearing as afforded by §1232g(a)(2).  

As previously noted, a United States District Court of Virginia in Goodreau v. Rector and 

Visitors of University of Virginia (2000), is the only court that rendered an unfavorable judgment 

for the educational institution. The District Court referring to Tarka v. Cunningham, asserted that 

it was well settled that FERPA only allows students to challenge and correct “ministerial error” 

in their records, not to bring substantive claims regarding the reasons for a particular notation 

having been made. The Court concluded that the plaintiff was entitled to a hearing on whether 

ministerial error was involved in the “enrollment discontinued” notation on his transcript, but 

FERPA did not provide an avenue to challenge the degree revocation itself. For this reason, the 

defendants’ motion for summary judgment was denied with regard to that claim. Moreover, for 

the same reasons, defendants’ motion for summary judgment regarding plaintiff’s claim for 

supervisory liability against university president and other high officials was denied. The 

plaintiff had claimed that the university president among others had violated FERPA by failing 
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to train and oversee the Honor Committee; the committee that initially recommended the 

revocation of his degree.  

The Goodreau Court’s ruling establishes that school administrators could be held 

accountable (supervisory liability) if school personnel or student government bodies or student 

disciplinary boards are found to be in violation of FERPA. Obviously, this case points to the 

importance of thorough and documented training in FERPA provisions of any stakeholder who 

has any part in the creation of school records, access to school records, and/or maintenance of 

school records. 

 

§1232g(a)(4)(A) 

§1232g (a)(4)(A) defines the term “education records” as “those records, files, 

documents, and other materials which (i) contain information directly related to a student; and 

(ii) are maintained by an educational agency or institution or by a person acting for such agency 

or institution.” There were at least 31 of the 104 cases reviewed that significantly depended upon 

the courts’ interpretation of “educational records” as defined by FERPA. There were other cases 

that could be included in this category, as educational records are the topic of FERPA. However, 

in these 31 cases, the specifics statutory indicators of §1232g(a)(4)(A) seemed central to the 

court’s reasoning. Not all of the cases are discussed here, but rather under specific provisions 

that are relevant to the case. Therefore, as the determination of the meaning of the term 

educational records was central to the outcome of cases, at least, 30% of the time, school 

personnel would do well to have a good understanding of which records do and do not constitute 

education records under FERPA. It is reasonable to assert that, of the cases reviewed, 

educational institutions were wrong as often as they were right in interpreting which records are 
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protected by FERPA. However, there is reason to qualify that assertion. Some of the educational 

institutions involved in a third-party request of records, concerned about the risk of losing federal 

funding, may have employed the strategy that the most effective way to manage that risk was to 

err on the side of non-disclosure and force a court to order disclosure.  

There is a United States Supreme Court case, Owassso Independent School Dist. v. Falvo 

(2002) where the highest court of the land addressed the issue of what records constitute 

education records under FERPA. In Falvo, a parent challenged the practice of peer-grading 

claiming that such a practice was in violation of FERPA. A United States District Court granted 

summary judgment in favor of the school district’s position that peer-grading was not in 

violation of FERPA. The United States Court of Appeals, Tenth Circuit reversed finding that 

peer-grading was a violation of FERPA. Naturally, the Supreme Court started reasoning by 

looking at the two requirements, as stated by the statute, that are required for a record to be 

considered a education record under FERPA. §1232g(a)(4)(A) defines education records as those 

records, files, documents, and other materials which (i) contain information directly related to a 

student; and (ii) are maintained by an educational agency or institution or by a person acting for 

such agency or institution. Obviously, test papers or homework assignments that would be 

graded are directly related to a student; therefore, the Supreme Court addressed the second part 

of the requirement: “are maintained by an educational agency or institution or by a person acting 

for such agency or institution.” The Supreme Court stated that, according to two statutory 

indicators, the Tenth Circuit erred in concluding that FERPA prohibited the practice of peer-

grading. First, student papers are not, at that stage, “maintained” under §1232g(a)(4)(A). The 

Supreme Court reasoned that the word “maintain” suggests FERPA records will be kept in a 

school’s record room or on a secure database, but student graders only handle assignments for a 
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few minutes as the teacher calls out the answers. Secondly, the Supreme Court found that the 

Tenth Circuit also erred in concluding that a student grader is “a person acting for” an 

educational institution. §1232g(a)(4)(A). The Court reasoned that the phrase connotes agents of 

the school, and a student is not acting for the institution when grading another student’s papers as 

that practice can be as much of the assignment as taking the test itself. Moreover, saying that 

students are acting for the teacher in grading an assignment is different from saying that students 

are acting for an educational institution in maintaining it. Also, the Supreme Court found support 

for this interpretation in §1232g(b)(4)(A), which requires educational institutions to maintain a 

record of access kept with the student’s education records.  

Interestingly, the Supreme Court cautioned that the holding in Falvo was limited to the 

narrow point that, assuming a teacher’s grade book is an education record, grades on students’ 

papers are not covered by FERPA at least until the teacher has recorded them. The Court did not 

reach the broader question whether FERPA protects grades on individual assignments once they 

are turned in to teachers. Therefore, although the Supreme Court’s ruling informs as to the 

meaning of “maintained” and “person acting for” under FERPA, the Court’s ruling seems to 

reveal more about what is not an education record (i.e., students’ papers and the grades on them 

while in possession of a student), and less about what constitutes an education record. It seems 

reasonable to suggest that educational institutions and the courts will continue to labor over 

which school records constitute educational records under FERPA.  

Staying with the second statutory indicator found in §1232g(a)(4)(A), the other following 

courts specifically addressed what it means under FERPA for a record to be “maintained by an 

educational agency or institution or by a person acting for such agency or institution.” The cases 

include: Olsson v. Indiana Univ. Board of Trustees (1991), Red & Black Pub. Co., Inc. v. Board 
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of Regents (1993), Connoisseur Communications of Flint v. Univ. of Michigan (1998), Com. v. 

Buccella (2001), and Unincorporated Operating Division of Indiana Newspapers, Inc. v. The 

Trustees of Indiana University (2003). Of specific interest here is the post-Falvo case, The 

Trustees of Indiana University (2003). The Court of Appeals of Indiana asserted that Falvo 

should not be read to mean that all records not maintained by central custodian cannot be 

education records. The Indiana Court reasoned that otherwise there would have been little reason 

for the Court to mention that a person “acting for” the school connoted agents of the school such 

as teachers, administrators, and other employees. Although pre-Falvo, another court ruled more 

in keeping with this Indiana case and less like Falvo. The United States District Court of New 

Hampshire in Belanger (1994) found that school board attorney files regarding a student kept 

separate from the school district’s files were still education records under FERPA as the 

documents in question did relate to a student and the attorney was acting for the school district. 

In the other pre-Falvo cases, the courts ruled more in keeping with Falvo. The Court of Appeals 

of Indiana in Olsson (1991) ruled that a university’s teaching supervisor’s letter regarding a 

student teacher was not an education record as the university did not maintain a copy of the letter 

in its files. The Supreme Court of Georgia in Red & Black ruled narrowly finding that files of a 

student court were not education records as those records were maintained at the Office of 

Judicial Programs and not at the Registrar’s Office. In Connoisseur Communications (1998), the 

Court of Appeals of Michigan found that a student information sheet maintained by the 

university was an education record. In Com. v. Buccella (2001), the Supreme Court of 

Massachusetts relied on the Tenth Circuit’s ruling in Falvo v. Owasso (2000). Although the 

United States Supreme Court overturned the Tenth Circuit’s ruling, there was some common 

ground shared by the two courts. The Tenth Circuit held that student papers per se’ were not 
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education records, but that the grades on them were. Therefore, the Massachusetts Court found 

that a student’s handwriting exemplars were not education records. Since the U.S. Supreme 

Court declined to specifically address this issue, perhaps, the Tenth Circuit and the 

Massachusetts Supreme Court offer more guidance. However, it can be read that the leaning of 

the Supreme Court would be that student papers with grades and once in possession of the 

teacher would be an education record under FERPA. All three courts ruled that student papers 

themselves are not education records, so it would depend on who is in possession of the papers 

and whether or not the papers have grades on them.  

Perhaps, not surprisingly, at least 14 of these 31 cases involved a third-party request 

through a state Public Records Act. Therefore, 45% of the cases reviewed that turned on the 

court’s interpretation of the term “education records,” involved a third-party request claiming 

right of access to the documents in question through a state Public Records Act. Approximately 

half of these cases involved a request from the media seeking access to either student 

disciplinary records or campus law enforcement records. Since FERPA provides statutory 

guidance regarding disciplinary records and law enforcement records, and additionally, they are 

several cases in each category, those cases will be discussed later under their respective 

provisions. 

The cases involving a Public Records Act that did not involve a request for disciplinary 

records include the following: Klein Independent School Dist. v. Mattox (1987); Brent v. 

Paquette (1989); Belanger v. Nashua, New Hampshire, School Dist. (1994); Unincorporated 

Operating Division of Indiana Newspapers, Inc. v. The Trustees of Indiana Univ. (2003); Medley 

v. Board of Educ., Shelby County (2005); and BRV, Inc. v. Superior Court (2006). These cases 

are discussed here with the intent to identify any suggestions regarding FERPA points of law; 
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however, these are suggestions mentioned with the awareness that anything suggested is not 

necessarily well-settled. In most cases, each case is unique as to the specific issues addressed. 

In Klein, the School District received two letter requesting copies of the personnel file 

and other related public records of a specific teacher. The School District sought an opinion from 

the state Attorney General as to whether its employee’s college transcripts was public 

information, and thus subject to disclosure under the Texas Open Records Act. The Attorney 

General responded that the schoolteacher’s college transcript must be released pursuant to the 

statute. The School District brought suit against the Attorney General, alleging that he issued an 

opinion which, if followed, would cause the school district to act in violation of the teacher’s 

rights under FERPA. The U.S. Court of Appeals, Fifth Circuit asserted that it is fundamental 

from a reading of FERPA that a “student” is a person with respect to whom an educational 

agency or institution maintains education records or personally identifiable information, but does 

not include a person who has not been in attendance at such agency or institution (§1232g[a][6]; 

34 C.F.R. §99.3). The Court reasoned that the teacher was employed by the school district, and 

was not a student and never was a student of the subject school district. Since the teacher was not 

a student, her college transcript was not an education record protected from disclosure pursuant 

to FERPA’s provisions. Although there were other cases revolving around records related to 

teachers, Klein is mentioned here because of the issue of a teacher’s transcripts. Presumably, if a 

teacher’s transcripts were requested from the institution from which he or she matriculated, those 

records would be prohibited from disclosure. However, as suggested the college transcripts of 

teachers are not protected as education records under FERPA. 

In Brent v. Paquette (1989), a private citizen requested to inspect public records (i.e., 

various contracts) kept by the school district at the office of the superintendent. Superintendent 
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denied the request indicating that FERPA precluded him from releasing the requested 

information. The trial court agreed and the plaintiff appealed. The Supreme Court of New 

Hampshire noted that although the requested information may have been within the directory 

information exception allowing disclosure, the school district did not have in place any 

procedures concerning public notice; therefore, the policy, to the extent it was one, was not in 

conformity. The Court noted that the school district would risk losing federal funding if it 

released directory information without notifying the public of the types of information it was 

designating as directory information. Ironically, this was a case where the school district not 

having a solid FERPA policy led to a favorable judgment in court. 

As noted earlier, the Belanger case was a record-access case where parents desired access 

to their child’s school records; including those maintained by the school board attorney. The U.S. 

District Court of New Hampshire asserted that the plain meaning of the statutory language 

reveals that Congress intended for the definition of education records to be broad in scope. The 

Court citing §1232g(a)(4)(A) stated that FERPA defines education records as those records, files, 

documents, and other materials which (i) contain information directly related to a student; and 

(ii) are maintained by an educational agency or institution or by a person acting for such agency 

or institution. The Court judged that since it was undisputed that the files, records, or documents 

maintained by the attorney, in her capacity as attorney for the district contained information 

which related directly to the student, they were education records as that term is defined under 

FERPA. Based on Belanger, school board attorney records that relate to a student are accessible 

to that student’s parents as the records are education records under FERPA.  

The Court of Appeals of Indiana in Unincorporated Operating Division of Indiana 

Newspapers, Inc. v. The Trustees of Indiana Univ. (2003) address the media’s request for Indiana 
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University to release investigatory records concerning then men’s head basketball coach, Bob 

Knight. The case originated out of allegations that Coach Knight choked one of his players. One 

set of documents requested (“Reed Materials”), which were of primary focus, consisted of letters 

summarizing witness interviews, transcripts of interviews, notes taken during interviews, a letter 

from a witness, a memorandum prepared at Trustee’s request by a former student regarding 

basketball player’s allegations, and document consisting of the names of witnesses for the 

investigation, including notes made by the private investigator hired by the Trustees. The Indiana 

Court observed that the scope of the term education records as used in FERPA has been 

addressed by several courts, some giving the term a narrow definition, others giving it a broader 

definition. The Court relying upon Owasso Independent School Dist. v. Falvo (2002) (U.S. 

Supreme Court Case) stated Congress contemplated that the education records would be kept in 

one place with a single record of access. The Court noted the reasoning by the U.S. Supreme 

Court that FERPA implies that education records are institutional records kept by a single central 

custodian, such as a registrar. However, Indiana Court stated that although the “Reed Materials” 

are not maintained by a central custodian, Falvo should not be read to mean that all records not 

maintained by a registrar or central custodian cannot be education records. Otherwise there 

would have been little reason for the Supreme Court to mention that a person “acting for” the 

school connoted agents of the school such as teachers, administrators, and other employees. The 

Indiana Court reasoned that the Trustees were clearly acting for the University in maintaining the 

“Reed Materials.” This determination led this court to the issue of whether the “Reed Materials” 

contained information directly related to a student. The Court found direction on this issue from 

State ex rel. The Miami Student v. Miami Univ. (1997) and U.S. v. Miami Univ. (2002). If student 

disciplinary records are education records under FERPA, and the result of the Miami Student 
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decision (i.e., the release of redacted student disciplinary records) comports with FERPA’s 

requirements, then one may logically conclude that the redacted student disciplinary records in 

the Miami Student case were not “education records” for purposes of FERPA, but that the un-

redacted student disciplinary records in the Miami University case were. Therefore, with all 

identifying information redacted from the student disciplinary records, they no longer “contained 

information directly related to a student” or “personally identifiable information” of a student. 

§§1232g(a)(4)(A), §1232g(b)(1). The Trustees claimed that, because FERPA contained no 

provisions for redaction of education records, redaction was prohibited. The Court rejected that 

interpretation and stated that although FERPA contains not redaction provision, neither does it 

prohibit such. Moreover, the Sixth Circuit gave tacit approval to the redaction of student records 

in the Miami University case. The Court, in conclusion, emphasized that any information which 

could lead to the identity of former or present students of Indiana University must be redacted. 

Also, whether or not redaction limited the intelligibility of the documents; that is what is required 

by FERPA. Therefore, the “Reed Materials” do not, in their entirety, constitute education records 

required to be kept confidential by FERPA. The observation here is that while some documents 

may meet the requirements under FERPA to be deemed protected education records, such 

records may be redacted so that they do not constitute protected education records.  

In Medley v. Board of Educ., Shelby County (2005), the Court of Appeals of Kentucky 

ruled on an open records request made by a teacher. After students in the teacher’s classroom 

complained that she had mistreated them, cameras were installed in her classroom to monitor her 

performance. The superintendent denied the teacher’s request, and a Circuit Court agreed that the 

disputed tapes were education records within the scope of FERPA. The Kentucky court began 

reasoning as most courts in specifying the two requirements of FERPA that define education 
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records: (1) that records are directly related to a student and (2) maintained by an educational 

agency or institution or by party acting for the agency or institution. The Court ruled that the 

tapes were education records, but the request for the tapes should be viewed in light of the 

teacher’s position as opposed as made by a member of the public. From Medley, it is reasonable 

to suggest that all videotapes made in a school classroom setting are education records within the 

meaning of FERPA.  

A superintendent (Real Party in Interest) accused of verbally abusing students and 

sexually harassing female students was the genesis of BRV, Inc. v. Superior Court (2006). The 

Board of Education hired a private investigator, which interviewed complaining witnesses and 

prepared written summaries of the interviews. BRV (publisher of newspaper) filed request under 

Public Records Act to obtain copies of private investigator’s notes, any documents relating to the 

District’ retention of the private investigator, and any letter of resignation by superintendent. The 

District provided BRV with everything it has requested except the private investigator’s report. 

The California Court of Appeal, Third District mentioned that judicial authority interpreting the 

term education records within the meaning of FERPA was scant. The California Court relied 

upon several cases which included: Falvo (2002), Belanger (1994), and Jensen v. Reeves (2001). 

The BRV Court states that certainly the language of FERPA, though broadly written, does not 

encompass every document that relates to a student in any way and is kept by the school in any 

fashion. This court agreed with the Supreme Court that the statute was directed at institutional 

records maintained in the normal course of business by a single, central custodian of the school. 

According to the court, typical of such records would be registration forms, class schedules, 

grade transcripts, discipline reports, and the like. Subsequently, the BRV Court ruled that the 

private investigator’s report does not fall within that group. The court acknowledged that it was 
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true that the report identified students by names and detailed acts taken by them and against 

them, some of which violated school policy and subjected them to discipline. However, the court 

reasoned that the report was not directly related to the private educational interests of the student. 

Its purpose was to investigate complaints of malfeasance allegedly committed by the highest 

administrator in the District, and, also, it was not the type of report regularly maintained in a 

central location along with education records. There are at least a few interesting observations to 

be made in this case. First, the California Court of Appeal seems to have narrowed the term 

education records and abandoned the starting point for most courts as they tried to determine 

which records constitute education records under FERPA. That being: FERPA defines education 

records as those records, files, documents, other materials which (i) contain information directly 

related to a student; and (ii) are maintained by an educational agency or institution or by a person 

acting for such agency or institution. Secondly, the California Court seems to say that records 

must be regularly maintained in central location in order to be an education record under 

FERPA. This reasoning is much different than the Belanger (records maintained by attorney and 

not at the central office were education records), Trustees of Indiana (records maintained by 

Trustees were education records), and Medley (tapes from video cameras in classroom were 

education records) courts’ reasoning. The Court of Appeals Court in Trustees of Indiana went as 

far to assert that Flavo should not be read to mean that all records not maintained by a registrar 

or central custodian cannot be education records. Lastly, the Trustees of Indiana Court and the 

BRV Court diverge regarding the importance of the origin of documents being meaningful in the 

determination of what constitutes an education record under FERPA. In Trustees of Indiana, the 

documents in question were generated in response to an investigation of the men’s head 

basketball coach, and the court did not appear to place any significant on that fact. However, the 
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BRV Court found significance with the fact that the documents in question were generated for the 

purpose of investigating the superintendent. 

There were five cases (Klein Independent School Dist. v. Mattox, 1987; Brouillet v. 

Cowles Pub. Co., Ellis v. Cleveland Municipal School Dist., 2004; Baker v. Mitchell-Waters, 

2005; and BRV, Inc, v. Superior Court, 2006) where the courts ruled on the status of documents 

relating to teachers. In Klein (1987), there was a third-party request under the Texas Open 

Records Act to review the personnel file of a public school teacher. The school district sought an 

opinion from the state Attorney General who ruled that the school teacher’s college transcript 

must be released pursuant to the Open Records Act. The school district and the teacher brought 

suit against the Attorney General alleging that such disclosure would violate FERPA. The United 

States Court of Appeals, Fifth Circuit ruled that because the teacher had not attended any school 

within the Klein Independent School District, the agency which had been directed to release the 

transcript, the teacher could not be considered a “student” under FERPA. Therefore, it was held 

that the teacher’s college transcript was not an education record under FERPA. In Brouillet, a 

publishing company requested records specifying the reasons for teacher certification 

revocations during the last 10 years. The court cited Klein, and held that FERPA protects student 

records, not teacher records. In Ellis (2004), a student filed action against the school district 

regarding substitute teacher’s alleged corporal punishment of students. The student sought 

discovery of related incident reports, student and employee witness statements, and information 

regarding subsequent discipline of substitute teachers. The school district objected, claiming that 

requested information was protected by FERPA. A United States District Court of Ohio found 

that the information sought by the plaintiff was not protected by FERPA. First, the Ellis Court 

cited Klein and asserted that FERPA applies to the disclosure of student records, not teacher 
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records. Citing U.S. v. Miami University (2002), the Ellis court stated that while it is clear that 

“Congress made no content-based judgment with regard to its education records definition,” it is 

equally clear that Congress did not intend FERPA to cover records directly related to teachers 

and only tangentially related to students. The courts also referenced Bauer v. Kincaid (1991), 

noting that the function of FERPA is “to protect educationally related information.” The court 

maintained that while the records requested clearly involved students as alleged victims and 

witnesses, the records themselves were directly related to the activities and behaviors of the 

teachers themselves, and therefore, not governed by FERPA. To support this reasoning, the court 

referenced §1232g(a)(4)(B)(iii) which states that “educational records do not include record 

made and maintained in the normal course of business which relates exclusively to the 

educational institution’s employees in their capacity as employees and are not available for use 

for any other purpose.” The District Court concluded that teacher disciplinary information is 

clearly outside the purview of FERPA as it relates to teachers and not students. The Court of 

Appeals of Ohio, Second District in Baker (2005) followed the Ellis decision to reach a holding 

over the requested release of records involving alleged verbal and physical abuse of a disabled 

student. The student was in the school district’s Mental Retardation and Developmental 

Disabilities (MRDD) Program. The trial court in the case granted the parents’ request for 

documents involving any complaints of abuse or neglect of any student by the teacher in 

question or any teacher. The trial court ordered that the identity of all students, including their 

medical-record information; be redacted from the documents before release. MRDD contended 

that pursuant to FERPA, parents were not entitled to the redacted records, because they were 

student education records protected by FERPA. The Baker Court citing both Ellis and Klein 

reasoned that the requested records directly related to the activities and behaviors of the teachers 
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themselves, and were, therefore, not protected by FERPA. As previously noted, the California 

Court of Appeal, Third District in BRV, Inc. v. Superior Court (2006), ruled that records 

pertaining the resignation of a superintendent did not constitute education records. The 

California Court relying on the United States Supreme Court in Falvo (2002) reasoned that an 

education record is one that directly relates to a student, and the purpose of the report sought was 

to investigate the superintendent. From these cases, it is reasonable to say that there is a strong 

tendency of the courts to differentiate between teacher and student records to determine the 

meaning of education records under FERPA.  

Rather clearly, teacher records are not protected by FERPA. Perhaps, what is not so clear 

is the status of teacher records that contain information directly related to a student. In three of 

the cases (Klein, 1987; Ellis, 2004; and BRV, Inc., 2006), there was no emphasis on the need to 

redact teacher records of information that is directly to a student. However, in Baker (2002) there 

was mention that the trial court ordered redaction of information directly related to the student. 

In Unincorporated Operating Division of Indiana Newspapers, Inc v. The Trustees of Indiana 

Univ. (2003), the Court of Appeals of Indiana was very clear that FERPA requires information 

directly related to a student be redacted. The Indiana Court stated that whether or not redaction 

limited the intelligibility of the documents; that is what is required by FERPA.  

Other cases with the outcome significantly depending on the definition of education 

records under FERPA, but without emphasis on the exceptions of disciplinary records or law 

enforcement records included the following: Culbert v. City of New York (1998), Jensen v. 

Reeves (1999), Daniel S. v. Board of Education of York Community H.S. (2001), J.P. ex rel. 

Popson v. West Clark Community Schools (2002), Lewin v. Cooke (2002), and Rome City School 

Dist. Disciplinary Hearing v. Grifasi (2005). Grifasi will be discussed later under the law 
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enforcement records discussion as the court seemed to interject the law enforcement record 

provision as being applicable to the case. In Culbert (1998), the parents of a student who was 

allegedly sexually assaulted by another student requested records pertaining to the incident and 

any other similar incidents occurring within 1 year prior to the incident in question. Also, the 

parents requested the school records of another named student. The Culbert Court held that all 

requested information, except school records of victim’s fellow students, did not fall within the 

purview of FERPA. The court cited Red & Black (1993) and Bauer v. Kincaid (1991), and 

declared that FERPA was intended to protect records relating to an individual students’ 

performance. Also, the court citing regulations 34 C.F.R. §99.8 (a)(1)(ii) and 34 C.F.R. §99.3, 

stated that FERPA does not apply to records compiled to “maintain the physical security and 

safety of the agency or institution.” A New York Court in Rome City School Dist. Disciplinary 

Hearing v. Grifasi (2005) followed the reasoning in Culbert, Red & Black, and Bauer. In Grifasi, 

who had been suspended for fighting, applied for a judicial subpoena duces tecum directing the 

school district to provide all videotapes and audiotapes depicting the altercation which was the 

subject of his disciplinary hearing. The Grifasi Court stated that FERPA is intended to protect 

record relating to an individual student’s performance. Specifically relying upon Culbert, the 

Grifasi Court further asserted that FERPA is not meant to apply to records, such as the videotape 

in question, which was recorded to maintain the physical security and safety of the school 

building and which does not pertain to the educational performance of the students captured on 

the tape. Although the Grifasi Court followed Culbert, Red & Black, and Bauer in a narrow 

interpretation of the term education records, these rulings were prior to Falvo. The Supreme 

Court though addressing student work, still did not mention such a narrow interpretation of 

FERPA. Moreover, there are a number of courts that interpreted the term more broadly. Such 
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broad interpretations are found in Unincorporated Operating Division of Indiana Newspapers, 

Inc. v. The Trustees of Indiana University (2003) (holding that investigatory documents 

concerning basketball coach were education records as there was information contained directly 

related to students); Belanger v. Nashua, New Hampshire, School Dist. (1994) (holding that 

school board attorney records concerning juvenile adjudication of a student were education 

records); Connoisseur Communications of Flint v. Univ. of Michigan (1998) (holding that 

student information sheet was an education record); Medley v. Board of Education, Shelby 

County (2005) (holding that videotapes of teacher’s performance in the classroom were 

education records); and Parents Against Abuse in Schools v. Williamsport School Dist. (1991) 

(holding that psychologist’s documents related to interviews of students were education records). 

This analysis of courts interpreting education records under FERPA narrowly versus broadly will 

be carried out further as statutory exceptions to the term are discussed later.  

In Jensen v. Reeves (1999), a school principal was charged by a student’s parents to have 

violated FERPA because the principal had provided verbal feedback to other parents who had 

complained about the student’s harassing and violent behavior toward their children. A United 

States District Court of Utah found that there was no FERPA violation as the principal was 

merely explaining, to the very parents that were complaining of harassment, the actions taken in 

response to these complaints. The District Court ruled that the principal did not release any 

records to other parents. The Jensen case is somewhat similar to Daniel S. v. Board of Education 

of York Community H.S. (2001). In Daniel S., a student and his parents sued school board, school 

officials, and gym teacher . . . out of disciplinary incident in which student was forced to stand 

naked in front of other students in locker room. A week or so after the incident, the gym teacher 

told his cross country team that he had kicked two students out of his third-period gym class. The 
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teacher made derogatory comments about the two students (e.g., he said the students he kicked 

out the class were like those kids at Columbine). Plaintiffs claimed that the gym teacher violated 

FERPA when he spoke to the cross-country team about his decision to kick two students out his 

gym class. A United States District Court of Wisconsin cited a 1979 case, Frasca v. Andrews 

(holding that FERPA does not protect information which might appear in school records but also 

would be “known by members of the school community through conversation and personal 

contact” and “Congress could not have constitutionally prohibited comment on, or discussion of, 

facts about a student which were learned independently of his school records”). The Daniel S. 

Court held that there was no violation of FERPA as the gym teachers disclosure did not derive 

from school records. Likewise, the fact that the gym teacher had kicked students out of his gym 

class would also be known by members of the school community. In both Jensen and Daniel S., 

a school employee spoke about information that was likely to be known by members of the 

school community. In both instances, the courts ruled that educational records were not released.  

The outcomes of two cases that were discussed under the record-access cases heavily 

depended on the respective court’s interpretation of education records under FERPA. In J.P ex 

rel. Popson v. West Clark Community Schools (2002), a United States District Court of Indiana 

was not persuaded that a teacher’s personal teaching notes constitute education records in the 

sense intended by FERPA. In Lewin v. Cooke (2002), the United States Court of Appeals, Fourth 

Circuit found that what amounted to an answer key was not an education record as the document 

did not contain the student’s name, nor did it contain record of his educational performance. 

However, the Fourth Circuit found that a tape of a Student Progress Committee meeting did 

constitute an educational record as the committee was discussing information directly related to 

the student. 
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§1232g(a)(4)(B) 

§1232g(a)(4)(B) in relevant part states, 

The term education record does not include: (i) records of instructional, supervisory, and 
administrative personnel and educational personnel . . . which are in the sole possession 
of the maker thereof and which are not accessible or revealed to any other person except 
a substitute; (ii) records maintained by a law enforcement unit of the educational agency 
or institution that were created by that law enforcement unit for that purpose of law 
enforcement; (iii) in the case of persons who are employed by an educational agency or 
institution but who are not in attendance at such agency or institution, records made and 
maintained in the normal course of business which relate exclusively to such person in 
that person’s capacity as an employee and are not available for use for any other purpose; 
or (iv) records on a student who is 18 years of age or older, or is attending an institution 
of postsecondary education, which are made or maintained by a physician, psychiatrist, 
psychologist, or other recognized professional or paraprofessional acting in his 
professional or paraprofessional capacity, . . ., and which are made, maintained, and used 
only in connection with the provision of treatment to the student, and are not available to 
anyone other than persons providing such treatment, except that such records can be 
personally reviewed by a physician or other appropriate professional of the student’s 
choice. 

 

§1232g(a)(4)(B)(i): Sole Possession Notes 

There were only two cases in which “sole possession” notes were significant to the 

outcome of the case. The cases were Parents Against Abuse in Schools v. Williamsport Area 

School Dist. (1991), and J.P. ex rel. Popson v. West Clark Community Schools. As noted earlier, 

the Parents Against Abuse case involved the records of a psychologist retained by the school 

district to interview children which allegedly suffered physical and emotional abuse at the hands 

of their teacher. The psychologist had claimed that his interview notes should not be student 

records subject to access to the parents of the children, because there was evidence that he had 

privately kept those notes at home, as was his established practice. The Commonwealth Court of 

Pennsylvania, however, reasoned that the parents and school district had agreed that the 

psychologist was not to provide the children with any therapy. The court reached the conclusion 

that the interview notes were education records and, therefore, accessible by the parents. In the 
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Popson case, parents alleged that because of a teacher’s practice of throwing out personal 

teaching notes at the end of the year they had been denied access to their child’s education 

records. The United States District Court of Indiana simply commented that the argument of the 

teacher’s personal notes constituting education records as intended by the statute was 

unpersuasive. 

Although the court in Parents Against Abuse appeared to begin reasoning with reference 

to the “sole possession” provision, and that was what which the psychologist’s argument was 

based, the court’s reasoning appeared to drift in a different direction. Interestingly, the court 

seemed to find fault with the psychologist’s argument based on §1232g(a)(B)(iv) rather than on 

§1232g(a)(B)(i). Seemingly, the court did not respond to the “sole possession” argument. 

Therefore, with only one court specifically addressing the “sole-possession” provision, and that 

court not offering reasoning, based on the cases reviewed this provision has not been judicially 

tested. 

 

§1232g(a)(4)(B)(ii): Law Enforcement Unit Records 

There were six cases where one of the central issues was law enforcement records not 

being protected education records. The cases include: Bauer v. Kincaid (1991), Student Press 

Law Center v. Alexander (1991), Kirwan v. The Diamondback (1998), U.S. v. Miami University 

(2002), DeFeo v. McAboy (2003), and Rome City School Dist. Disciplinary Hearing v. Grifasi 

(2005). It is important to note that Bauer and Student Press Law Center were prior to the 

Congress amending FERPA in 1992 through the reauthorization of the Higher Education Act of 

1965. A single section of this section of this legislation changed FERPA’s language concerning 

law enforcement records (Daggett, 1997). Although the case was argued before the 1992 
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amendment, courts continued to cite Bauer. Also, Student Press Law Center and U.S. v. Miami 

Univ. are discussed under the discussion of law enforcement unit records and the discussion of 

disciplinary records. As reflected by the Kirwan Court (i.e., “several courts have taken the 

position that records similar to those involved here are not education records within the meaning 

of FERPA”), court reasoning often compared law enforcement records and disciplinary records. 

Therefore, although both Student Press Law Center and U.S. v. Miami Univ. may have been 

more about disciplinary records generated from university disciplinary proceedings, perhaps, 

there is something instructive included in the courts’ reasoning that pertains to law enforcement 

records. This would be especially true in regard to the U.S. v. Miami case since that case was 

argued in 2002, well after the amendments concerning law enforcement records (1992) and 

disciplinary records (1992 and 1998). 

In Bauer, a student newspaper sought criminal investigation and incident reports. 

Plaintiff claimed that she was entitled to incident reports, and all other criminal investigations 

reports prepared by the university’s Safety and Security Department, by reason of the Missouri 

Sunshine Law. The plaintiff submitted that campus security reports fell within the exception to 

the definition of education records set forth in FERPA. The court noted that criminal 

investigation reports are specifically excluded from the educational records which FERPA 

protects, and reasoned that such reports are not the same type of records which the Act expressly 

protects. Defendants argued that, in accordance with the Department of Education’s (DOE) 

interpretation of the statute, if criminal investigation reports which are kept separately from 

education records are given to persons other than law enforcement officials, the records must be 

considered educational records. The court reasoned that FERPA does not explicitly address how 

it intended to classify security reports which have been disclosed to persons other than law 
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enforcement officials; however, the statute’s exemption for law enforcement records 

demonstrates that law enforcement records are not considered in the same category as 

educational records. Criminal investigation and incident reports do not contain the same type of 

information which a student is required to submit as a precondition to enrollment or attendance, 

nor is this type of information created in the natural course of an individual’s status as a student. 

The fact that the statute specifically exempts records maintained for law enforcement purposes 

demonstrates that Congress did not intend to treat criminal investigation and incident reports as 

educational records. The court reasoned further that an individual’s enrollment at a state 

university should not entitle him or her to any greater privacy rights than members of the general 

public when the privacy interest relates to criminal investigation and incident reports. Nor could 

the federal government have reasonably intended to make university students a specifically 

protected class of criminal suspects. The Bauer Court continued in asserting that there is nothing 

in the language of the statute or its legislative history which indicates that student criminals, 

witnesses or victims should be granted special privacy privileges. By the same token, a student 

should not be denied access to information concerning student criminals, victims or witnesses 

merely because of his or her status as a student. Moreover, there is no rationale basis to support 

the effect of the classification; if a campus has a commissioned law enforcement agency, such 

records are released in conjunction with the police department of that jurisdiction, but if the 

university has a non-commissioned police department, students and the public do not have access 

to the same kind of information. The United States District Court of Missouri concluded that if, 

as the DOE asserts, FERPA operates to impose a penalty the result of which treats similarly 

situated individuals dissimilarly and has no conceivable rationale basis, the statute is 

unconstitutional under the due process clause of the Fifth Amendment. 
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As with Bauer, student journalists in Student Press Law Center v. Alexander, sought 

access to campus police crime logs. One of the universities involved declined the request, citied 

the DOE’s advisement that such disclosure would violate FERPA. The plaintiffs sough an 

injunction to prevent the DOE and the Secretary of Education from withdrawing or threatening 

to withdraw federal funding when universities released or desired to release investigatory records 

associated with campus police departments The United States District Court of District of 

Columbia observed that education records do not include “the records and documents of a law 

enforcement unit,” if the law enforcement unit meets four conditions. The unit may not have 

access to education records, it must maintain its records separate from all education records, it 

must compile the records solely for law enforcement purposes, and it may not make the records 

“available to persons other than law enforcement officials of the same jurisdiction” 

(§1232g(a)(4)(B)(ii)). The court noted that the effect of the fourth condition is that “law 

enforcement records” become “education records” if the campus law enforcement unit makes 

them directly available to the public. Therefore, disclosing the records of campus police to 

anyone other than local law enforcement authorities violates FERPA’s privacy provisions and 

constitutes a ground for withdrawing federal assistance. This result holds even if the law 

enforcement unit maintains its records entirely separate from students’ financial, medical, or 

educational records. The court U.S. District Court of District of Columbia and the U.S. District 

Court of Missouri reached the same conclusion; there is no justification for preventing 

universities from disclosing the names of students involved in criminal activity. The court here 

granted the plaintiffs’ motion for a preliminary injunction, and ordered that the DOE and 

Secretary were enjoined from preventing universities or other educational institutions from 
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releasing to the public personally identifiable information regarding students in law enforcement 

records by withdrawing or threatening to withdraw federal funding.  

The Court of Appeals of Maryland addressed similar issues in Kirwan v. The 

Diamondback (1998), as a newspaper pursuant to the Maryland Public Information Act, sought 

records relating to student-athletes’ parking tickets, and records relating to parking violations 

committed by the head coach of the men’s basketball team. The Kirwan Court cited Bauer 

(1991) and Student Press Law Center (1991). However, the Kirwan Court found the law 

enforcement records exception somewhat narrow, and instead, reasoned that the types of records 

requested were not education records because the records involved was not the “type of 

information created in the natural course of an individual’s status as a student” (Bauer, 1991).  

In U.S. v. Miami University (2002), the United States Court of Appeals, Sixth Circuit, 

responded to the argument that student disciplinary records addressing criminal conduct were 

law enforcement records and should be disclosed to the public. The Sixth Circuit, citing 

regulation 34 C.F.R. §99.8(a)(1)(i),(ii), noted that: “A law enforcement unit means any . . . 

component of an educational agency or institution . . . that is officially authorized or designated 

by that agency or institution to enforce any local, State, or Federal law . . . or maintain the 

physical security and safety of the agency or institution.” The Sixth Circuit continued with 

observing 34 C.F.R. §99.8(a)(2), and noted that: “A component of an educational agency or 

institution does not lose its status as a law enforcement unit if it also performs other, non-law 

enforcement functions for the agency or institution, including investigation of incidents or 

conduct that constitutes or leads to a disciplinary action or proceedings against the student. Also, 

60 F.R. 3464, 3466, stipulates that, 

If a law enforcement unit of an institution creates a record for law enforcement purposes 
and provides a copy of that record to a . . . school official for use in a disciplinary hearing 
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proceeding, that copy is an education record subject to FERPA if it is maintained by the   
. . . school official . . . . 
 

Finally, “education records . . . do not lose their status as education records and remain subject to 

the Act, including the disclosure provisions . . ., while in the possession of the law enforcement 

unit” (34 C.F.R. §99.8(c)(2)). The DOE also defines disciplinary action or proceeding as “the 

investigations, adjudication, or imposition of sanctions by an educational agency or institution 

with respect to an infraction or violation of the internal rules of conduct applicable to students of 

the agency or institution” (34 C.F.R. §99.3). The Sixth Circuit noted that the DOE draws a clear 

distinction between student disciplinary records and law enforcement unit records; that the DOE 

had concluded “disciplinary records, including those related to non-academic or criminal 

misconduct by students, are education records subject to FERPA.” The Sixth Circuit judged that 

the Bauer decision had no bearing on this case as those records were clearly different than the 

records requested in this case, and in fact, because of FERPA amendments since Bauer the 

requested records in that case would clearly fall within the law enforcement unit records 

exception. The Sixth Circuit held that the disciplinary records requested could be released only 

with personally identifiable information redacted.  

In Defeo v. McAboy (2003), the relevant events were investigated by the Rockhurst 

College Safety and Security Department, and they were the subject matter of college disciplinary 

proceedings against the defendant. A United States District Court of Missouri found that some of 

the information requested fell within protection of FERPA as the information was disciplinary 

record information, and subject only to disclosure pursuant to a court order. Also, the court found 

other documents to be not protected by FERPA as those records fell within the law enforcement 

records exception.  
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In Rome City School Dist. Disciplinary Hearing v. Grifasi (2005), a student was 

suspended for fighting. The student applied for a judicial subpoena directing the school district to 

produce all videotapes and audiotapes. The school district contended that the videotape 

constituted an educational record under FERPA. The student contended that the videotape was 

not an educational record within the meaning of FERPA, and that they tape had already been 

disclosed to various entities including the Rome City Police Department. The school district 

acknowledged that the videotape was viewed by a number of persons including officials of the 

school district as part of their investigation of the altercation and members of the Rome City 

Police Department who use it as evidence to commence criminal proceedings against the student 

in city court. The court cited the relevant provision in stating that education records under 

FERPA do not include “records maintained by a law enforcement unit of the educational agency 

or institution that were created by that law enforcement unit for the purpose of law enforcement. 

Citing C.F.R. §99.8(a), the court observed that a “law enforcement unit” means “any individual, 

office, department, division or other component of an educational agency or institution . . . that is 

officially authorized or designated by that agency or institution to enforce any local, State or 

Federal law, or refer to appropriate authorities a matter for enforcement of any local, State or 

Federal law against any individual;” or one that is officially authorized to “maintain the physical 

security and safety of the agency or institution.” The court reasoned that FERPA is intended to 

protect records relating to an individual student’s performance. FERPA is not meant to apply to 

records, such as the videotape in question which was recorded to maintain the physical security 

and safety of the school building. Therefore, the court concluded the videotape in question was 

not an educational record within the meaning of FERPA.  
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As with the similar issue of disciplinary records, law enforcement records are often 

implicated in cases involving a third-party request pursuant to a state Public Records Act (i.e., 

Bauer v. Kincaid, Student Press Law Center v. Alexander, and U.S. v. Miami Univ.). 

Amendments to FERPA have cleared up some of the issues in Bauer and Student Press; 

however, it seems what remains challenging is sorting out disciplinary records from law 

enforcement records when information is shared to varying measures between student 

disciplinary boards and campus law enforcement units. However, the District Court in DeFeo v. 

McAboy seemed able to differentiate between the two types of records finding some of the 

requested records protected by FERPA and some not. Also, it seems as indicated in U.S. v. 

Miami, if there is question, the redaction of personally identifiable information would be a 

solution. Perhaps, another challenging area is determining exactly a law enforcement unit is 

within the meaning of FERPA. It seems that the court in Grifasi treated the city police 

department as a law enforcement unit. Similarly, the Grifasi Court seemed to reason that because 

the videotape was used by the city police department in conjunction with the school to maintain 

safety and security of the building, it was a law enforcement record. However, implicitly the 

videotape was maintained by the school district. Also, noted in Miami University was 34 C.F.R. 

§99.8(c)(2) stipulating that, 

education records . . . do not lose their status as education records and remain subject to 
the Act, including the disclosure provisions . . . , while in possession of the law 
enforcement unit. Therefore, it seems that the fact the videotape was released to the city 
police department for evidence in a criminal proceeding would not change the status of 
the videotape. 
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§1232g(a)(4)(B)(iii): Non-student Records 

The cases that could be included here include Klein Independent School Dist. v. Mattox 

(1987), Brouillet v. Cowles Pub. Co. (1990), Ellis v. Cleveland Municipal School Dist. (2004), 

Baker v. Mitchell-Waters (2005), and BRV. v. Superior Court (2006). The cases already having 

been discussed under §1232g(a)(4)(A), will not be detailed here. 

 

§1232g(a)(4)(B)(iv): Medical/Psychological Records 

In this study, there was only one case specifically involving this issue. As noted 

previously, in Parents Against Abuse in Schools v. Williamsport (1991), parents requested 

interview notes made by the psychologist retained by the school district. The parents and school 

district had agreed that the psychologist would interview the students who had suffered physical 

and emotional abuse at the hands of their teacher. The agreement stipulated that the psychologist 

would provide any information gathered to parents as to assist them in obtaining outside 

professional therapy for their children. The psychologist refused to supply reports or information 

of any type. The psychologist argued in part that the notes were specifically excepted from 

FERPA’s definition of education records The court noted that the information involved did not 

meet either requirement of §1232g(a)(4)(B)(iv), because the children were minors attending an 

elementary school, and the psychologist was not involved in treating the children. Interestingly, 

it seems that this FERPA provision has not been the subject of much litigation. 

 

§1232g(a)(5)(A – B): Directory Information 

§1232g(a)(5)(A) states, 

 . . the term ‘directory information’ relating to a student includes the following: the 
student’s name, address, telephone listing, date and place of birth, major field of study, 
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participation in officially recognized activities and sports, weight and height of members 
of athletic teams, dates of attendance, degrees and awards received, and the most recent 
previous educational agency or institution attended by the student. 
 

§1232g(a)(5)(B) states, 

Any educational agency or institution making public directory information shall give 
public notice of the categories of information which it has designated as such information 
with respect to each student attending the institution or agency and shall allow a 
reasonable period of time after such notice has been given for a parent to inform the 
institution or agency that any or all of the information designated should not be released 
without the parent’s consent. 
 

There were many cases that referenced the role of directory information in application of 

FERPA; however, there were eight cases selected here as these cases involved considerable 

judicial interpretation and/or application of the directory information provisions. The cases 

include Kestenbaum v. Michigan State University (1982), Krauss v. Nassau Community College 

(1983), Oregon R-IV School District v. LeMon (1987), Rathie v. Northeastern Wisconsin 

Technical Institute (1987), Brent v. Paquette (1989), Matter of Terry D. (1992), Connoisseur 

Communications of Flint v. University of Michigan (1998), and Disability Rights Wisconsin v. 

State of Wisconsin Dept. of Public Instruction (2006). 

Although the Supreme Court of Michigan did not necessarily apply FERPA to resolve the 

issues in Kestenbaum (1982), the court observed where names and addresses have been properly 

designated as directory information, FERPA does not bar disclosure. The court in Krauss (1983) 

cited Kestenbaum and held that although FERPA did not prohibit the release of directory 

information requested, it followed the reasoning in Kestenbaum holding that before issuing a 

court order for disclosure it is appropriate to balance the students’ right to privacy against a 

demonstrated need for disclosure. Subsequently, as in Kestenbaum, the Krauss court held that the 

petitioner had not demonstrated a need for the requested disclosure.  
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The Missouri Court of Appeals in Oregon County noted that FERPA permits disclosure 

of directory information from the education records of students who is in attendance at the 

institution of that information has been designated as directory information. The court further 

reasoned that FERPA and the federal regulations implementing FERPA do not require disclosure 

of directory information, but rather allows disclosure of directory information. The court was 

careful to note that there is no statutory support for the argument that because federal law permits 

disclosure, state law requires disclosure. The court observed that under the circumstances of the 

case, the information was required to be disclosed because the state Sunshine Act required it and 

because names and addresses were properly designated as directory information.  

In Rathie (1987), the plaintiff requested the disclosure of forms containing such 

information as name, social security number, telephone number, class attendance record, and 

final grade. The plaintiff sought to compel disclosure pursuant to the Wisconsin Open Records 

Law. The Court of Appeals of Wisconsin like the Missouri Court of Appeals in Oregon County 

asserted that while FERPA allows the release of certain personally identifiable information as 

directory information, the information has to be designated as such and public notice must be 

provided. The educational institution involved had neither designated any information as 

directory nor had adopted directory information procedures. Therefore, the requested information 

could not have been directory, and subsequently, could not be disclosed. The Supreme Court of 

New Hampshire found the same type of scenario in Brent v. Paquette (1989). In that case, a 

school district superintendent testified that the district had not adopted a policy regarding 

directory information. Although the district was found to have had a plan of sorts, the plan was 

lacking provisions concerning public notice or comments by parents, as required by FERPA. 

Ironically, the court held that because the district did not have a plan in conformity with FERPA 
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the district would risk losing federal funding if it released the information without notifying the 

public. 

In Matter of Terry D. (1992), the court responded to a motion to quash a subpoena issued 

in juvenile delinquency proceedings. The court denied the motion; ruling that although FERPA 

imposes broad confidentiality requirements for student records, it also carves out a significant 

exception by allowing conditional disclosure of directory information which includes the 

student’s name, address, and telephone listing. Since that was same type of information 

requested in the subpoena, the motion to quash was denied. Although reaching a different 

decision regarding disclosure, the Court of Appeals of Michigan seemed to reason in similar 

fashion. The court reasoned that the directory information exception did not apply to the 

requested disclosure because it was clear that the information sought by the plaintiffs did not fit 

within the definition of directory information. Likewise, the plaintiff in Connoisseur argued that 

a student information sheet, which was the target for disclosure, contained “directory-type” 

information. The court’s response was the directory information did not apply because it was 

clear that the information sought did not fit within the definition of directory information. The 

court in Disability Rights Wisconsin (2006) seemed to reason in similar fashion by stating that 

although directory information is the type of personally identifiable information not usually 

considered harmful if disclosed, the information requested was not easily classified. 

The observation connected with the cases of Matter of Terry D., Connoisseur, and 

Disability Rights Wisconsin, is that the courts seemed to reason along the lines of “directory-

type” information being subject to disclosure. In each case, it seemed that the courts did not 

consider whether the information had been designated as directory. Conversely, the courts in 

Oregon County and Rathie specifically reasoned that before for any personally identifiable be 
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disclosed as directory information, the educational institution has to designate the information as 

such, and must provide notice and give parents/adult students opportunity to opt out. 

Interestingly, in Rathie and Brent, the educational institutions involved did not have a directory 

information policy in place, but prevailed in court action. In the two early cases of Kestenbaum 

(1982) and Krauss (1983), the courts reasoned that in those instances where there was a third-

party request for directory information it was appropriate to balance the privacy interests of the 

student against the demonstrated need for disclosure. The Oregon County Court reasoned in 

similar fashion by asserting that rather than FERPA requiring disclosure of directory 

information, it allows the disclosure of directory information.  

 

§1232g(a)(6) 

§1232g(a)(6) provides, “the term ‘student’ includes any person with respect to whom an 

educational agency or institution maintains education records or personally identifiable 

information, but does not include a person who has not been in attendance at such agency or 

institution. Although that are possibly six cases that could be discussed under this provision, five 

of the six were discussed under §1232g(a)(4)(A) and mentioned under §1232g(a)(B)(iii). The 

case discussed here is Norwood v. Slammons (1991). The plaintiff, who had been accepted for 

admission at the University of Arkansas School of Law, requested records related to the 

investigation of criminal and non-criminal activity committed by or against students and/or 

employees of the university. The court observed that the plaintiff raised the provisions of FERPA 

in anticipation the university would assert FERPA as a reason not to disclose the records, and 

then asserted why FERPA would not be a valid defense. However, the court reasoned that in 

order to assert a claim based upon a violation of FERPA, one must allege that it is the rights of a 
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student or parent which have been violated. The term, “student” does not include one who has 

not been in attendance at an educational institution.  

 

Record Disclosure Provisions 

Of the two overarching provisions, the provisions having to do with disclosure are by far 

the most litigated. Of the 104 cases reviewed, 88 of them had to do with disclosure. For the 

purposes of this study, the cases were considered in three distinct categories: (1) third-party 

request for disclosure cases; (2) non-disclosure cases (i.e., a parent or adult student charging an 

educational institution violated FERPA by disclosing information when FERPA prohibited such 

disclosure; and (3) desired disclosure (i.e., a parent or adult student charging that the educational 

institution should have disclosed information when they did not). Requested disclosure cases 

represented 55% of all disclosure cases, and there were only 3 cases under the third category. 

Since Gonzaga University v. Doe (2002), there has been only 28 total FERPA cases; 20 (72%) of 

those being third-party request for disclosure. Since 2002, there have only been 8 non-disclosure 

cases. Considering that most of the private causes of action or §1983 cases were non-disclosure 

cases, and Gonzaga for all practical purposes closed that avenue of remedy for alleged FERPA 

violations, it seems reasonable to expect that most of FERPA litigation in the future will be third-

party request for disclosure. Based on the cases from this study, record-access cases have never 

been frequently litigated. Historically, educational institutions have prevailed as often as they 

have not in disclosure cases. They have tended to prevail more often in non-disclosure cases 

(73%) than in third-party request for disclosure cases (36%). In those cases where a parent or 

adult student thought FERPA should have disclosed information when they did not, the 

educational institutions prevailed in all three cases. The courts (Jain v. State, 2000; Com. v. 
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Nathaniel N., 2002; Slovinec v. DePaul Univ., 2003) were clear in deciding that when not 

involving record-access, FERPA does not mandate disclosure, but either allows or prohibits 

disclosure. According to this research, FERPA disclosure litigation was a little more prevalent in 

K-12 schools (53%) than in higher education schools (47%). A higher educational institution was 

just as likely to prevail (50%) as an K-12 educational institution (51%). 

 

Table 2 

Disclosure Cases 
 
Year Case name FERPA provision Ruling Favor 
1982 Kestenbaum v. Michigan State University Request Disclosure Educational Institution 
1983 Krauss v. Nassau Community College Requested 

Disclosure 
Educational Institution 

1984 Daniel B. v. Wisconsin DPI Non-Disclosure Educational Institution 
1985 Martin v. Delaware Law School Non-Disclosure Educational Institution 
1986 Board of Education City of New York v. 

Regan 
Requested 
Disclosure 

Educational Institution 

1987 Klein Indiana School District v. Mattox Requested 
Disclosure 

State Attorney General 

1987 Oregon County R-IV School District v. 
Lemon 

Requested 
Disclosure 

Missouri NEA 

1987 Rathie v. North Eastern Wisconsin Tech 
Institute 

Requested 
Disclosure 

Educational Institution 

1989 Brent v. Paquette Requested 
Disclosure 

Educational Institution 

1989 Langston v. ACT Non-Disclosure Educational Institution 
1990 Cowan v. University of Louisville School of 

Medicine 
Non-Disclosure Educational Institution 

1990 Brouillet v. Cowles Publishing Company Requested 
Disclosure 

Media 

1990 Naglak v. Pennsylvania State University Requested 
Disclosure 

University Student 

1990 Webster Groves School District v. Pulitzer 
Publishing 

Requested 
Disclosure 

Educational Institution 

1991 Bauer v. Kincaid Requested 
Disclosure 

Media 

1991 Olson v. Indiana University Board of Trustees Non-Disclosure Educational Institution 
1991 Norwood v. Slammons Requested 

Disclosure 
Educational Institution 

1991 Student Press Law Center v. Alexander Requested 
Disclosure 

University/Student 

(table continues( 
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Year Case name FERPA provision Ruling Favor 
1991 Tombrello v. USX Corporation Requested 

Disclosure 
USX Corporation 

1992 Matter of Terry D. Requested 
Disclosure 

Parent/Student 

1992 Zaal v. State Requested 
Disclosure 

Grandparents 

1992 Francois v. University of District of Columbia Non-Disclosure Educational Institution 
1992 Krebs v. Rutgers Non-Disclosure Student 
1993 Red & Black v. Board of Regents Requested 

Disclosure 
Media 

1994 M.R. R. R. v. Lincolnwood Board of 
Education 

Non-Disclosure Educational Institution 

1994 Princeton City School District v. State Board Requested 
Disclosure 

State Board 

1995 Hendrick Hudson Central School District v. 
Falinski 

Non-Disclosure Principal 

1995 Maynard v. Greater Hoyt School District Non-Disclosure Educational Institution 
1996 Brown v. City of Oneonta Non-Disclosure Student 
1996 DOE v. Knox County Board of Education Non-Disclosure Parent/Student 
1996 Gundlach v. Reinstein Non-Disclosure Parent/Student 
1997 State ex rel. The Miami Student v. Miami 

University 
Requested 
Disclosure 

Media 

1998 Connoisseur Communications v. University 
of Michigan 

Requested 
Disclosure 

Educational Institution 

1998 Culbert v. City of New York Requested 
Disclosure 

Parent 

1998 DTH Publishing Corporation v. University of 
North Carolina 

Requested 
Disclosure 

Educational Institution 

1998 Kirwan v. The Diamondback Requested 
Disclosure 

Media 

1998 Poway Unified School District v. Superior 
Court (Copley Press) 

Requested 
Disclosure 

Media 

1999 Achman v. Chicago Lakes Indiana School 
District 

Non-Disclosure Educational Institution 

1999 Jensen v. Reeves Non-Disclosure Educational Institution 
1999 Meury v. Eagle-Union Community 

Corporation 
Non-Disclosure Educational Institution 

2000 Jain v. State Disclosure Educational Institution 
2000 DOE v. Woodford County Board of 

Education 
Non-Disclosure Educational Institution 

2000 Storck v. Suffolk County Department of 
Social Services 

Non-Disclosure Social Services 

2000 Warner v. St. Barnard Parish School Board Non-Disclosure Parent 
2001 C.N. v. Ridgewood Board of Education Non-Disclosure Educational Institution 
2001 Com. V. Buccella Non-Disclosure Educational Institution 
2001 Daniels v. Board of Education of York 

Community High School 
Non-Disclosure Educational Institution 

2001 Burlington Free Press v. University of 
Vermont 

Requested 
Disclosure 

Educational Institution 

(table continues) 
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Year Case name FERPA provision Ruling Favor 
2001 Hardin County Schools v. Foster Requested 

Disclosure 
Media 

2002 Com. V. Nathaniel N. Disclosure Educational Institution 
2002 Osborn v. Board of Regents University of 

Wisconsin System 
Requested 
Disclosure 

Center for Equal 
Opportunity 

2002 Rim of the World Unified School District v. 
Superior Court 

Requested 
Disclosure 

Educational Institution 

2002 Axtell v. University of Texas Non-Disclosure Educational Institution 
2002 Frazier v. Fairhaven School Committee Non-Disclosure Educational Institution 
2002 Gonzaga v. Department of Education Non-Disclosure Educational Institution 
2002 Owasso Indiana School District v. Falvo Non-Disclosure Educational Institution 
2002 U.S. v. Miami University Non-Disclosure US 
2002 Warton v. New Fairfield Board of Education Non-Disclosure Educational Institution 
2002 Weixel v. Board of Education City of New 

York 
Non-Disclosure Educational Institution 

2003 Slovinec v. DePaul University Disclosure Educational Institution 
2003 Caledonian-Records v. Vermont State 

Colleges 
Requested 
Disclosure 

Educational Institution 

2003 DeFeo v. McAboy Requested 
Disclosure 

N/A 

2003 Uninc Operating Division of Indiana 
Newspapers v. Indiana University 

Requested 
Disclosure 

Educational Institution 

2003 Desyllas v. Bernstine Non-Disclosure Educational Institution 
2003 Shockley v. Svoboda Non-Disclosure Educational Institution 
2004 Ellis v. Cleveland Municipal School District Requested 

Disclosure 
Student 

2004 Jennings v. University of North Carolina Requested 
Disclosure 

University Student 

2004 U.S. v. Bertie County Board of Education Requested 
Disclosure 

US 

2005 Baker v. Mitchell-Waters Requested 
Disclosure 

Parent/Student 

2005 Fish v. Dallas Indiana School District Requested 
Disclosure 

Educational Institution 

2005 Medley v. Board of Education, Shelby County Requested 
Disclosure 

Teacher 

2005 Rome City School District v. Grifasi Requested 
Disclosure 

Parent/Students 

2005 Atria v. Vanderbilt University Non-Disclosure Educational Institution 
2005 C.M. v. Board of Education Union County Non-Disclosure Educational Institution 
2006 Goins v. Rome City School District Non-Disclosure Educational Institution 
2006 Risica ex rel. Risica v. Dumas Non-Disclosure Educational Institution 
2006 Washington v. Jackson State University Non-Disclosure Educational Institution 
2006 Zona v. Clark University Non-Disclosure Educational Institution 
2006 BRV, Inc. v. Superior Court Requested 

Disclosure 
Media 

2006 Disability Rights Wisconsin v. Sate of 
Wisconsin Dept. of Public Instruction 

Requested 
Disclosure 

P & A Agency 

(table continues) 
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Year Case name FERPA provision Ruling Favor 
2007 Catrone v. Miles Requested 

Disclosure 
N/A 

2007 Dallas Morning News v. Board of Regents 
University of Oklahoma 

Requested 
Disclosure 

Media 

2007 Loch v. Board of Education of Edwardsville 
Community School District 

Requested 
Disclosure 

Educational Institution 

2007 Unified School District v. Disability Rights 
Center of Kansas 

Requested 
Disclosure 

P & A Agency 

2007 Warner Brothers Record, Inc. v. Does 1-6 Requested 
Disclosure 

Media 

2008 Arista Records LLC v. Does 1-7 Requested 
Disclosure 

Media 

 
 
 
§1232g(b)(1) 

§1232g(b)(1) states in relevant part, 

No funds shall be made available  . . . to any educational agency or institution which has 
a policy or practice of permitting the release of education records (or personally 
identifiable information contained therein other than directory information . . .) of 
students without the written consent of their parents to any individual, agency, or. . . . 

 

Personally Identifiable Information 

There were 16 cases of the 104 cases reviewed where the court found it important, to 

some measure, to interpret the terminology of “personally identifiable information.” The issue of 

“personally identifiable information” surfaced 9 times when a third-party requested records 

pursuant to a state Public Records Act, and 8 times when the court was considering redaction 

before disclosure of records. Not surprisingly, the issue of redaction and personally identifiable 

information was involved in six of the Pubic Records cases. 

Four of the Public Records cases involving personally identifiable information and 

redaction, involved a third-party request for school disciplinary records. The cases were State ex 

rel. The Miami Student v. Miami Univ. (1997), Hardin County Schools v. Foster (2001), U.S. v. 

Miami University (2002), and Board of Trustees, Cut Bank Public Schools v. Cut Bank Pioneer 
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Press (2007). In the Miami Student Case, the Supreme Court of Ohio held that the university 

may delete from the disciplinary records, the student’s name, social security number, and the 

student identification number. Also, the court instructed that the exact date and time of the 

alleged incident may be deleted, since this constituted other information that may lead to the 

identity of the student. The Supreme Court of Kentucky in Hardin County Schools v. Foster 

(2001) found that disclosure was acceptable as the third-party was requesting only statistical 

information that did not contain information which directly related to a particular student. The 

court reasoned that the identity of the school, year of occurrence, reason for disciplinary action 

and the type of action does not directly relate to any particular student. The court, citing 

regulation 34 C.F.R. §99.3, stated that personally identifiable information would include 

information that makes the identity of the student easily traceable, such as a name, address or 

personal characteristics. The high court of Kentucky further noted that it is only in a case where 

the requested records pertain to a single student that courts have held that a record contained 

personal identifiable information. The United States Court of Appeals, Sixth Circuit, in U.S. v. 

Miami University (2002), responding to the United States government action alleging that 

universities violated FERPA by releasing student disciplinary records, found that nothing in 

FERPA would prevent the universities from releasing properly redacted information. In the Cut 

Bank (2007) case, the third-party requesting records did not argue that FERPA did not apply to 

education records of school district in Montana, nor that FERPA did not prohibit disclosure of 

those records--it argued that FERPA does not prohibit the release of redacted records regarding 

board disciplinary actions which contain no personally identifiable information. Although there 

was precedent otherwise, the school district argued that even the release of redacted records 

violated FERPA. The Supreme Court of Montana noted that other jurisdictions have held that 
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once a record is redacted, it not longer contains information relating directly to a student. The 

court reached the same conclusion in stating that since FERPA does not prohibit disclosure of 

records that do not reveal personally identifiable information, there was no basis under FERPA 

for the school district’s refusal to release the requested documents. For support, in addition to 

Miami University (2002), the Montana Court cited Osborn v. Board of Regents of University of 

Wisconsin System (2002) (holding that once personally identifiable information was deleted, that 

by definition, a record it is no longer an education record since it is no longer directly related to a 

student); Unincorporated Operating Div. of Indiana Newspapers, Inc. v. Trustees of Indiana 

Univ. (2003) (holding that materials are not education records if information which could lead to 

the identity of students is redacted). Ellis v. Cleveland Municipal School Dist. (2004) and 

Disability Rights Wisconsin v. State of Wisconsin Dept. of Public Instruction (2006) are two 

more cases that addressed personally identifiable information and redaction. A United States 

District Court of Ohio in Ellis citing the United States Court of Appeals, Sixth Circuit (Doe v. 

Woodford County Board of Education, 2000), stated personally identifiable information “is 

narrowly defined by the Act’s regulations as including only the student’s name, parent’s name, 

the student’s or parent’s address, social security number, or other information that would make 

the student’s identify easily traceable.” The District Court further held that though the 

information sought by plaintiff does not implicate the specific protections imposed by FERPA, 

purported other student victims and student witnesses should have the protections of names and 

address being redacted in any court filings regarding the case. The court in Disability Rights of 

Wisconsin in similar fashion noted that personally identifiable information includes, but is not 

limited to, the student’s names, names of their parents or other family members, the addresses of 

the students or their family, and personal identifiers such as the social security numbers or 
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student numbers, a list of personal characteristics that would make the student’s identities easily 

traceable. 

Disability Rights of Wisconsin (2006) was one of five cases that considered personally 

identifiable information in the context of special education. The court considered that personally 

identifiable information that normally might be categorized as directory information and, maybe 

therefore, subject to disclosure in some instances, ought to be viewed differently in cases 

involving students receiving special education. The court reasoned, regarding the information 

requested by the third-party in this case, that the student’s names carried with them information 

about the student’s IEP records. The other four cases include Doe v. Knox County Board of 

Education (1996), Baker v. Mitchell-Waters (2005), Loch v. Board of Education of Edwardsville 

Community Sch. Dist. (2007), and Unified School Dist. No. 259, Sedgwick County, Kan. v. 

Disability Rights Center of Kansas (2007). Baker, Loch, and Disability Rights Center also were 

cases involving a request for records. A United States District Court of Illinois in Loch cited 

Disability Rights of Wisconsin and prohibited disclosure finding requested records were 

personally identifiable. The Court of Appeals of Ohio, Second District, in Baker cited both 

Woodford County (2000) and Ellis (2004), and stated that personally identifiable information is 

information that would make the student’s identity easily traceable. Doe v. Knox County Board 

of Education was a non-disclosure case. The plaintiff in the case alleged that the Board discussed 

her educational placement, medical condition and disability with a newspaper reporter. The 

Board argued that the information was not identifiable and that one who did not already know 

the student would not have learned the identity of the student based on the information in the 

newspaper article. The United States District Court ruled that was an issue of fact that the jury 

must decide at trial.  
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There are a couple of observations made here: (1) The courts have been rather consistent 

in reasoning that personally identifiable information is information that is easily traceable to a 

student. The Court of Appeals of Texas in Fish v. Dallas Independent School Dist. (2005), ruled 

that information that is “easily traceable” is information that enable the identification of students 

at some later time. Moreover, the Fish court suggested that some information that is not 

necessarily personally identifiable in the form requested may be easily traceable to students, and; 

therefore, would be prohibited from disclosure by FERPA. (2) As suggested by several of the 

courts’ reasoning, information that may normally be the kind of personally identifiable 

information that is directory information, and therefore subject to disclosure, may have a 

different impact if disclosed in those situations involving special education records. 

 

Policy or Practice 

There were at least 11 cases where the “policy or practice” terminology was important to 

the court’s decision. In Krebs v. Rutgers (1992), students complained about the university’s 

practice of using student social security numbers. The general administrative activities for which 

Rutgers used the numbers included the prime means of student identification for administrative 

and educational record-keeping purposes, including class registration, meal privilege 

identifications, the printing of classroom rosters and the issuance of final grades. The social 

security numbers were imprinted in student identification cards, as well as placed on class rosters 

next to each student’s name. Essentially, any student could obtain the social security number of 

any other student. The university contended that the instances of dissemination cited by the 

plaintiffs were isolated occurrences, and did not reflect a practice or policy within the university. 

The court concluded that enough facts existed to suggest that the university did have a policy or 
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practice of distributing the FERPA protected education records of students. The mandatory 

presences of student social security numbers was found to most likely be a FERPA violation, as 

students were forced to show their card to gain access to various student services. 

In Maynard v. Greater Hoyt School District (1995), parents alleged the school board 

violated FERPA after disclosing information regarding increase in property taxes. Newspaper 

reported learned that reason taxes were raise was due to special education costs, and after 

investigation learned of the particular student. However, it was know among some who the 

student was, and the court further reasoned, that there was no policy or practice of disseminating 

educational records. There was a policy of releasing expenditures pursuant to state law, and the 

fact that some of that information detailed the specific expenses that were attached to a particular 

student who was not named, that policy did not constitute a FERPA violation. In Gundlach v. 

Reinstein (1996), a law school graduated claimed the university violated by releasing 

information to the Court regarding communications between the student and university regarding 

his suit. A U.S. District Court of Pennsylvania held that the requirement of FERPA on 

institutions was not that it must prevent the unauthorized release of education records, but that it 

cannot improperly release such records as a matter of policy or practice. In Achman v. Chisago 

Lakes Independent School Dist. (1999), plaintiff claimed the school district released FERPA 

protected information. However, the court held that plaintiff failed to allege that the school 

district “has a policy or practice of permitting the release of educational records . . . of students 

without the written consent of their parents.” Nor did he offer any evidence that such a policy or 

practice existed. A solitary violation is insufficient to support a finding that the school district 

violated FERPA as a policy or practice. The court also cited Maynard (holding “FERPA was 

adopted to address systematic, not individual, violations of students’ privacy and confidentiality 
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rights”). In Meury v. Eagle-Union Community School Corporation (1999), student and his 

parents alleged school officials violated FERPA by attaching a letter to student’s transcript when 

releasing transcript to universities. The handwritten letter urged the school not to release some of 

the information contained in the student’s school records. The letter referred to removing student 

from one teacher’s class due to philosophical differences. The Court of Appeals of Indiana noted 

that a denial of funding for FERPA violations is explicitly aimed at educational agencies and 

institutions with a policy or practice of denying parents or students access to education records or 

releasing educational records without consent. The court concluded that the plaintiff’s reliance 

upon the single letter did not reveal a policy or practice set or enforced by defendants. The court 

cited Maynard for support. In C.N. v. Ridgewood Board of Education (2001), parents of three 

minor girls had issue with a survey distributed by the school. Some of the survey questions 

inquired about personal information. A United States District of New Jersey found that there was 

no FERPA violation, as the school board policy for the survey was that the survey be 

administered voluntarily and anonymously, and if this was not communicated by school 

personnel, this was a violation of board policy. In Com. v. Buccella (2001), the Supreme Court of 

Massachusetts held that FERPA is not violated unless a school has a policy or practice of 

permitting the release of education records without the parental consent of their parents. A single 

instance of releasing a record without parental consent (which was the allegation) did not violate 

FERPA. The United States District Court of Illinois ruled likewise in Daniel S. v. Board of 

Education of York Community H.S. (2001) (holding that FERPA was adopted to address 

systematic, not individual, violations of students’ privacy by unauthorized releases of sensitive 

information in their educational records. In Weixel v. Board of Educ. of the City of New York 

(2002), a student and her mother contended that the school district violated FERPA when the 
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principal and school’s counselor contacted the student’s doctors, a potential home instructor, and 

a lawyer to provide defamatory and inaccurate information about the student. The principal and 

counselor had issue with the student being out of school due medical problems, and contacted the 

above mentioned professionals in attempts to discredit the mother. The United States of Court of 

Appeals, Second Circuit asserted that even with assuming these allegations are true, they simply 

are not sufficient to constitute a “policy or practice” of permitting unauthorized release of 

educational records by the defendants. In Atria v. Vanderbilt University (2005), a pre-med 

student alleged that a professor’s practice of returning grades violated FERPA. The professor’s 

system for returning graded papers was to place the answer sheets in a stack on a table outside 

the classroom. Before the next class, students would thumb through the stack and located their 

answer sheets which were clearly marked with their names and social security numbers. The 

United States Court of Appeals, Sixth Circuit judged that although questionable, the one 

professor’s system of returning graded tests did not constitute an institutional policy or practice. 

A United States District Court of Connecticut in Risica ex rel. Risica v. Dumas (2006) noted that 

the facts of the case reasonably appeared to be beyond dispute. In this case, a student apparently 

was being harassed by many of the other students. A janitor at the school found a book that 

belonged to the harassed student, and the book contained a “hit list.” The list contained the name 

of female student, and according to the factual background it was reasonable to be concerned that 

the harassed student may have wanted to hit the student. The evidentiary record revealed that the 

principal told the female student she was on the other student’s list. Also, it was alleged that the 

principal told secretaries working in the front office about the hit list. Also, this alleged 

disclosure took place in front of students within earshot of the discussion. Although in small part, 

the court ruled there was not FERPA violation as a policy or practice did not exist of disclosing 
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education records of students. Lastly, it is worthy to note that in Gonzaga Univ. v. Doe (2002), 

the Supreme Court observed that FERPA’s nondisclosure provisions speak only in terms of 

institutional policy or practice, not individual instances of disclosure. 

Obviously, the “policy or practice” terminology is most often implicated in non-

disclosure cases. Also, it appears that the courts have set the bar high in order for a policy or 

practice to be established. Perhaps, this tendency is best revealed in Atria, Risica, and Weixel 

where the facts suggested that school personnel repeatedly released student information, but the 

courts held that in neither case did the disclosures constitute an institutional policy or practice of 

unauthorized disclosures. 

 

§1232g(b)(1)(A): Legitimate Educational Interests Exception 

Although legitimate educational interests were considered many cases, there were four 

cases where this provision was more central to the outcome. Students in Krebs v. Rutgers (1992) 

contended that the university’s use of student identification cards with student social security 

numbers violated FERPA. The university asserted that the system was important to the access of 

student services deemed by the university to be an important and necessary facet of student 

campus life and therefore had a legitimate educational interest. The court found that the 

regulations, 34 C.F.R. §99.31 (a)(1), do not suggest that distribution of social security numbers 

to post office personnel serves a legitimate educational interest. The university contended that 

students were not required to show the identification cards to other students or non-faculty or 

non-administrators, except those with specific authority to act on behalf of the university. The 

court observed that nowhere in defendant’s submissions do they explain for other individuals 

acting on behalf of the university, and therefore, without further elaboration, this failure of 
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elaboration could be viewed as an implicit admission that the required showing of these 

identification cards may, in certain circumstances, violate FERPA. The court in M.R. R.R. v. 

Lincolnwood Board of Education (1994) responded to the plaintiff’s contention that a Level II 

special education hearing was tainted by the use of an allegedly non-consensual videotape. For 

purposes of the hearing, school officials had videotaped an example of the student’s behavior. 

The plaintiff alleged that this was a violation of FERPA. The court held that the plaintiff did not 

present evidence of any violation of FERPA, which permits disclosure of information to other 

local school officials who have legitimate educational interests. In Doe v. Woodford County 

Board of Education (2000), a middle school principal told a basketball coach about the medical 

condition (e.g., hemophilia and hepatitis B) of a specific basketball player. The student-athlete 

alleged that this discussion was overheard by other students. The court reasoned that there are 

exceptions which allow disclosure without written consent to certain people, among those who 

have been determined to have a legitimate educational interest. The court found that the 

basketball coach had a legitimate educational interest and that there was evidence to suggest that 

other students heard the discussion. In Medley v. Board of Educ. of Shelby County (2005), the 

issues had to do with a camera being placed in teacher’s classroom after there were allegations 

she mistreat students. The teacher requested to view tapes from the camera. The school district 

did not comply with the request. Before the case reached the Court of Appeals of Kentucky, 

neither the state Attorney General (AG) nor the Circuit Court found that the teacher fell within 

the exception of persons having a legitimate educational interest. The AG and the Circuit Court 

cited to a prior AG opinion in support of the decision to prohibit the teacher from viewing the 

tapes. In that case, a parent made a request to a school system to view videotapes used to monitor 

student activities aboard a school bus. The parent was prohibited from viewing the videotapes 
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since the recordings would necessarily reveal the identities of students other than the parent’s 

own child. The school bus scenario was likened to the Medley case in that both involved 

videotapes used for monitoring that would reveal the identities of students. The Court of Appeals 

found that this logic was flawed; holding that the teacher should have been viewed in light of her 

position in school, knowing the students in her classroom, and having a legitimate educational 

interest as she stated the purpose of viewing the tapes was to use it to help improve her teaching. 

 

§1232g(b)(1)(C): Attorney General for Law Enforcement Purposes 

U.S. v. Bertie County Board of Education (2004) is the only case of the cases reviewed 

that falls squarely under this category. The matter was before the United States District Court, 

North Carolina, North Division on the plaintiff’s Motion to Compel Discovery. In 1968, the 

same court issued an order requiring the Bertie County Board of Education to develop a 

desegregation plan. The plaintiff asserted that the Board’s desegregation efforts had not been 

effective in that one of the elementary schools was still operating as a racially identifiable white 

school based on the composition of the student body, faculty, and staff. The plaintiff wanted the 

Court to order the Board to provide the name and race of each student who had requested a 

transfer to or from the school district, plus the name of the schools, the basis for the request, and 

whether it was granted. The United States also requested for each student in the school system 

the following: name, student identification number, address, grade, homeroom number, birth 

date, race, sex, telephone number, any special education designations, and whether the student 

transferred to the school. The Board responded that it was not opposed to providing the requested 

information, but believed it did not have the authority to do so under FERPA. The federal 

government argued that its discovery request fell within exception §1232g(b)(1)(C)(ii) that 
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provided that educational records may be released to an “authorized representative of the 

Attorney General for law enforcement purposes. While the Board of Education acknowledged 

the law enforcement exception, the Board disagreed that this civil action qualified as “law 

enforcement purposes.” The Court noted that it was unable to locate any authority interpreting 

the term law enforcement in the context of FERPA. However, upon consideration of other 

relevant authority, the Court agreed with the plaintiff that its discovery request fell within the law 

enforcement exception. The Court referenced Black’s Law Dictionary; the Freedom of 

Information Act; and case law supporting the determination. For example, the Freedom of 

Information Act contains an exemption from disclosure for information compiled for law 

enforcement purposes and furnished in confidence. Ultimately the District Court held that the 

federal government sought records to demonstrate that the Board was still in violation of the 

desegregation order and to enforce compliance; therefore, this constituted law enforcement 

purposes under §1232g(b)(1)(C)(ii). 

 

§1232g(b)(1)(D): Student Financial Aid Records 

Although there were a couple of cases where student financial aid was peripherally 

related, only Tombrello v. USX Corporation (1991) falls strictly under this provision. A United 

States District Court of Alabama responded to the plaintiff’s allegation that his right to privacy 

established by FERPA was violated when his employer requested information related to a course 

taken at the expense of the employer. The Court held that the plaintiff’s course records were 

necessary to determine whether plaintiff was eligible for financial aid for the advanced course, 

and course records were needed to determine the conditions of the financial aid for future 

courses in the same program. The Court held that regulation 34 C.F.R. §99.31(a)(4)(i)(D) 
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provides that the enforcement of terms and conditions of financial aid applied to both the 

financial aid plaintiff had already received and any future financial aid.  

 

§1232g(b)(1)(E – F); §1232g(b)(5): Audits/Evaluations 

Board of Education of City of New York v. Regan (1986) and Princeton City School Dist. 

v. State Board (1994) are the two cases having to do with audits and/or evaluations by state or 

local education officials. In Regan, the chief financial officer of the State was attempting to audit 

New York City Board of Education’s Attendance and Drop-Out Prevention Program (AIDPP) 

for the fiscal year 1984-1985. Among the materials sought included a computerized list of 

approximately 60,000 students who had been identified by school personnel as suitable 

candidates for AIDPP, including students’ names. The Board refused to supply the list based 

upon their interpretation of FERPA. The Chief Financial Officer (CFO) construed that exception 

§1232g(b)(5) created two classifications of exempt officials--all State officials and local 

educational officials. The CFO also argued §1232g(b)(1)(E), which provides an exception to 

confidentiality when the records are sought by “State and local officials or authorities to whom 

such information is specifically required to be reported or disclosed pursuant to State statute 

adopted prior to November 19, 1974.” The court held that the CFO was not entitled to list of 

students, as such information was confidential under FERPA, and the CFO did not fall within 

exceptions thereto. With regard to the first argument, the court reasoned that a natural and logical 

interpretation of the language would be that Congress was creating an exception for State and 

local officials in the field of education. In responding to the second argument advanced for 

disclosure, the court focused on the word “specifically,” and that there was no statute pre-dating 

1974 which specifically requires the names of the subject students in question to be disclosed. 



 

600 

The specific statutory mandate requires the CFO to audit only, not to collect information which 

Congress classified as protected. In Princeton City School Dist. v. State Board (1994), a 

statewide computer information network was the focus of dispute. The Ohio General Assembly 

created the Educational Management Information System (EMIS), and four local boards of 

education challenged the constitutionality of the system. The court reasoned that regarding the 

balance between privacy and evaluation, FERPA and EMIS were consistent because they both 

expressly prohibited the reporting of personally identifiable information related to any student. 

Furthermore, FERPA contains exemptions that allow the release of EMIS-type information to 

certain education officials. Specifically, FERPA states that education records may be released to 

organizations conducting studies for educational agencies for “improving instruction.” 

§1232g(b)(1)(F). Also, FERPA provides that educational records may be released to local 

educational officials to audit and evaluate “any State supported education program” 

(§1232g(b)(5)). 

 

§1232g(b)(1)(I): Health or Safety Exception 

It would be reasonable to included more cases than seven here, but while many courts 

referred to the health and safety of students being a weight factor when resolving the question of 

whether to order or not order disclosure, the seven here were selected either because the meet the 

provision more strictly or represent the type of cases where health and safety was mentioned. In 

Culbert v. City of New York (1998), parents of victim allegedly assaulted by another student in 

school restroom requested reports of any prior similar incidents within the past year prior to the 

incident. In part, the school district declined to release the information due to FERPA. The 

Culbert Court held that FERPA does not apply to records compiled to “maintain the physical 
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security and safety of the agency or institution” (34 C.F.R. §99.8 and 99.3). A middle school 

principal in Doe v. Woodford County Board of Education informed a basketball coach of a 

particular player’s medical condition (hemophilia and hepatitis B). Plaintiff alleged other 

students heard the conversation, and claimed this was a violation of FERPA. The United States 

Court of Appeals, Sixth Circuit held that an educational institution “may disclose personally 

identifiable information from an educational record to appropriate parties” if it is “necessary to 

protect health or safety of the student or others.” In Ellis v. Cleveland Municipal School District 

(2004), the plaintiff student requested information pertaining to disciplinary practices of 

substitute teachers as he alleged at least one substitute used corporal punishment. A United 

States District of Ohio in holding that requested information was not protected by FERPA 

reasoned that FERPA itself recognizes the important public policy of protecting student safety by 

providing an explicit exemption for the disclosure of “personally identifiable information from 

an educational record to appropriate parties” of it is necessary to protect the health or safety of 

the student and others (citing Woodford County). In Rome City School Dist. Disciplinary 

Hearing v. Grifasi (2005), a student suspended for fighting requested disclosure of tape from a 

school video camera, and the school district denied the request. The court cited Culbert and ruled 

that FERPA is not meant to apply to records, such as the videotape in question, which was 

recorded to maintain the physical security and safety of the school building. In Baker v. Mitchell-

Waters (2005), a student and his parents filed a complaint against his teacher who they alleged 

was verbally and physically abusive toward the student. The plaintiffs requested documents 

involving any complaints of abuse or neglect of any student by that specific teacher or any other 

teacher. The Court of Appeals of Ohio held that pursuant to Ellis information relating to 

allegations of physical abuse by teachers was not protected by FERPA.  
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The case that falls squarely under this provision is Jain v. State (2000). In this case, the 

father of a university student who committed suicide in his dormitory room brought a wrongful 

death action against the university, claiming that it had negligently failed to exercise reasonable 

care and caution for student’s safety. In particular, plaintiff claimed that if the university had 

followed its policy of notifying parents of a student’s self-destructive behavior, the suicide could 

have been prevented. The plaintiff asserted that the university had a special duty to this son, in 

that university should have adhered to an exception in FERPA that permits institutions to 

disclose otherwise confidential information to “appropriate parties” when an “emergency” makes 

it necessary “to protect the health and safety of the student or other persons.” The Supreme Court 

of Iowa asserted that there were serious doubts about the merits of the plaintiff’s argument. The 

court reasoned that the plaintiff’s claim rested not on a violation of the Act but on alleged failure 

to take advantage of a discretionary exception to its requirements. The court further reasoned that 

according to the terms of the implementing administrative regulations, the exception is 

discretionary in nature--an education institution “may” disclose pertinent information “if” 

knowledge is necessary to protect the student (34 C.F.R. §99.36(a) (1994). Also, a companion 

regulation, §99.36(b) directs that the exception be “strictly construed”.  

The Jain v. State case demonstrates that FERPA’s health and safety provision does not 

mandate disclosure, but allows for disclosure. As demonstrated by the other cases mentioned 

here, there appears to be willingness for the courts to rule for disclosure when there is a question 

of health or safety for students. 
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§1232g(b)(1)(J)(i)(ii); §1232g(b)(2)(B): Subpoena Exception 

Again, there could be more cases included here as the mention of subpoenas was found 

frequently in the case law, as one can imagine, quite often when records were requested then 

conversation regarding subpoenas would follow. Hopefully, some of the more instructive cases 

are included here.  

In Francois v. University of District of Columbia (1992), the plaintiff alleged that the 

university violated FERPA by releasing a transcript of his academic record to an agent of the 

United States Attorney’s Office without providing proper notification. The plaintiff claimed that 

as a direct result of the university’s failure to notify him of the release of his record, he was 

convicted of a drug offense. The United States District Court of District of Columbia noted that 

even if the facts alleged by plaintiff established a violation of FERPA, a failure to comply with 

FERPA does not give rise to a private cause of action. Therefore, while not ruling affirmatively 

on the merit of the claim gave some measure of implication of not being convinced. In Zaal v. 

State (1992), the petitioner was charged with sexual child abuse of his 12-year-old 

granddaughter. Prior to the trial, the petitioner subpoenaed the granddaughter’s school records, 

and the school board moved for a protective order. The Court of Appeals of Maryland reasoned 

that a school is not subject to sanctions because it discloses personally identifiable information in 

compliance with a judicial order. However, that the statute exempts a local school system or 

educational institution which discloses personally identifiable information in compliance with a 

judicial order from sanctions does not mean that a student’s privacy interest in his or her 

education records is automatically overridden whenever a court order to review them is sought. 

The court further reasoned that when the issue before the court is whether to allow disclosure of 

education records covered by FERPA, a trial judge must conduct a balancing test in which the 



 

604 

privacy interest of the student is weighed against the genuine need of the party requesting the 

information for its disclosure. In Connoisseur Communication of Flint v. University of Michigan 

(1998), a talk show host requested documents pursuant the state Freedom of Information Act that 

were related to an accident involving a student-athlete. The Court of Appeals of Michigan held 

that the provision within FERPA allowing for disclosure of education records pursuant to a 

judicial order is not applicable under the circumstances presented in the case. Storck v. Suffolk 

County Department of Social Services (2000) was a civil rights case originating out of charges 

against a mother for neglect of her child. According to the plaintiff, FERPA was violated when 

school records of the child’s siblings were subpoenaed without the knowledge or consent of the 

mother. A United States District Court of New York noted that FERPA prohibits educational 

institutions from releasing educational information unless such information is furnished in 

compliance with a lawfully issued subpoena, and the parents are made aware of the subpoena 

prior to disclosure. The court held that to the extent that the plaintiff has any claim pursuant to 

FERPA, it would be a claim against the school that allegedly unlawfully provided records, not 

against the party requesting such records. The court noted that at the time the subpoenas were 

issued, no court had recognized the right advocated by the plaintiff. The United States District 

Court of Missouri citing §1232g(b)(1)(J)(i) noted that FERPA excepts from the confidentiality of 

education records documents and records sought in response to subpoenas issued by a federal 

grand jury. However, the issuing court or agency must order the educational institution not to 

disclose the existence or contents of the subpoena or any information furnished in response to it. 

Regarding other subpoenas issued for law enforcement purposes, the issuing court or agency 

may issue such a confidentiality order (§1232g(b)(1)(J)(ii)). Regarding compliance with judicial 

orders or subpoenas lawfully issued for other purposes than law enforcement, FERPA allows the 
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disclosure of the subject education records, upon condition that “parents and the students are 

notified of all such orders or subpoenas in advance of compliance therewith by the educational 

institution or agency” (§1232g(b)(2)). The United States District Court of Ohio in Ellis v. 

Cleveland Municipal School Dist. (2005) held that the defendants in the case were engaged in a 

policy or practice of disclosing student records but rather responding to narrowly-defined 

discovery requests pursuant to a court order. The conclusion that the records at issue in this case 

do not implicate FERPA is not only consistent with the language of the statute itself but also 

operates to protect the safety of students in schools. In Victory Outreach Center v. City of 

Philadelphia (2005), a minister who was arrested by city police while he was preaching on the 

university campus brought suit against the city and university. The university sought a protective 

order prohibiting plaintiff from acquiring the names, addresses, social security numbers, and 

dates of birth for university alumni who were witnesses to the incident which gave rise to suit. 

The request for a protective order was based on FERPA. The court noted that under FERPA, an 

educational institution may release personally identifiable information contained in a student’s 

records if the institution is subpoenaed. Catron v. Miles (2007) was a special action case 

involving the discoverability of special education records. A father who filed a malpractice suit 

against the hospital where his son was born provided in his deposition that another son suffered 

from learning disabilities. In support of the theory that any developmental problems were the 

result of genetics and not the result of allegedly negligent medical practice, the hospital moved to 

compel the production of academic records. The Court of Appeals of Arizona noted that FERPA 

provides for an exception to disclose otherwise protected education records when a subpoena is 

issued for Federal grand jury and law enforcement purposes, such information is furnished in 

compliance with judicial order, or pursuant to any lawfully issued subpoenas, upon condition 
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that parents and the students are notified of all such orders or subpoenas in advance of the 

compliance therewith by the educational institution. The court further noted that the federal 

regulations track the statute and allow disclosure without consent of “the disclosure is to comply 

with a judicial order or lawfully issued subpoena” 34 C.F.R. §99.31(a)(9)(i)). Thus, there is no 

statutory bar precluding production of the records, only requirements that must be met before 

disclosure can occur. Warner Bros. Record, Inc. v. Does 1-6 (2007) and Arista Records LLC v. 

Does 1-7 (2008) were both cases that involved alleged copyright infringement involving peer-to-

peer file sharing. In both instances, plaintiffs sought documents and electronically stored 

information sufficient to identify each defendant’s true name, current and permanent addresses 

and telephone numbers, email address, and Media Access Control address. The United States 

District Court of District of Columbia in Warner observed that since Georgetown University was 

an educational institution, FERPA was implicated by the request. The court noted that under 

FERPA, information otherwise protected from disclosure may be released pursuant to a court 

order. The Court found that the plaintiffs made a showing of good cause for the discovery they 

sought, as the information was not only relevant but crucial to the prosecution of plaintiffs’ 

claims. The court concluded that the plaintiffs could serve a subpoena upon the university to 

obtain the true identity of each Doe defendant. However, any information disclosed to plaintiffs 

in response to the subpoena must be used by plaintiffs solely for the purpose of protecting 

plaintiffs’ rights as set forth in the complaint. The court ordered that is John Doe defendants 

were Georgetown University students, FERPA requires that the university notify the student 

defendants prior to turning this information over to plaintiffs. If and when Georgetown is served 

with a subpoena, it shall provide written notice to the Doe defendants within 5 business days. In 

Arista, the United States District of Georgia requested the court to grant plaintiffs’ request that 
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the court make clear that the University of Georgia was authorized to respond to the subpoena 

pursuant to FERPA. The District Court declined to address the FERPA issue, reasoning that for 

purposes for the Order it was unnecessary to address whether FERPA affects the university’s 

ability to disclose the information sought by the plaintiffs.  

Rather obviously, with two District Courts (Warner and Arista) granting subpoenas for 

discovery of students’ names, addresses, etc. in circumstances involving litigation for alleged 

peer-to-peer file sharing, it appears that higher education institutions can expect more of such 

subpoenas. Along with Catrone and Victory Outreach Center, Warner and Arista suggest that 

courts have a tendency to grant subpoenas for education records when there is litigation. 

However, as suggested by Connoisseur, courts will not just grant a subpoena for educational 

records due to FERPA providing an exception for such. The Court of Appeals of Maryland in 

Zaal advocated a careful balancing of the students’ privacy interests against a demonstrated need 

for disclosure. One could reasonably expect that when students’ safety is an issue, courts (i.e., 

Ellis) will be willing to grant a subpoena. 

 

§1232g(b)(6)(A – C): Disciplinary Records Exceptions 

§1232g(b)(6)(A) states in relevant part: 

Nothing in this section shall be construed to prohibit an institution of postsecondary 
education from disclosing, to an alleged victim of any crime of violence . . ., or a 
nonforcible sex offense, the final results of any disciplinary proceeding conducted by 
such institution against the alleged perpetrator of such crime or offense with respect to 
such crime or offense. 
 

 §1232g(b)(6)(B) states in relevant part: 

Nothing in this section shall be construed to prohibit an institution of postsecondary 
education from disclosing the final results of any disciplinary proceeding conducted by 
such institution against a student who is an alleged perpetrator of any crime of violence,   
. . ., or a nonforcible sex offense, if the institution determines as a result of that 
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disciplinary proceeding that the student committed a violation of the institution’s rules or 
policies with respect to such crime or offense. 
 

 §1232g(b)(6)(C) states, 

For the purpose of this paragraph, the final results of any disciplinary proceeding--(i) 
shall include only the name of the student, the violation committed, and any sanction 
imposed by the institution on that student; and (ii) may include the name of any other 
student, such as a victim or witness, only with the written consent of that other student. 
 

Cases involving student disciplinary records were considered in a couple of ways. First, although 

the §1232g(b)(6) provisions only specifically mention postsecondary institutions, the K-12 cases 

were considered with intent of revealing something instructive for those circumstances. 

Secondly, the cases were considered pre-1998 before and after the 1998 amendments. As part of 

the Higher Education Amendments of 1998, FERPA was amended in which Congress increased 

the ability of postsecondary institutions to (1) disclose the results of discipline proceedings when 

the student’s conduct amounted to certain enumerated violent or sex crimes, and (2) disclose 

some adult students’ drug and alcohol problems to their parents (Huefner & Daggett, 2001). A 

major change, as part of the 1998 amendments, FERPA allowed postsecondary institutions to 

disclose to the public the final results of disciplinary proceedings if 

the student is an alleged perpetrator of a crime of violence or non-forcible sex offense 
and . . . with respect to the allegation made against him or her, the student has committed 
a violation of the institution’s rules or policies. (Walton, 2002, p. 147) 
 

There are a total of 12 cases included here; 8 involving higher education and 4 representing K-12 

litigation. All of the cases except Culbert v. City of New York (1998) involved a third-party 

request for disclosure of student disciplinary records, or pursuant to a state Public Records Act. 

Norwood v. Slammons (1991) and Student Press Law Center v. Alexander (1991) were both 

higher education cases occurring before 1992; therefore, they will not be detailed here. 
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Despite the passage of the 1998 amendments, there still have been three cases involving 

higher education and disciplinary records. Those cases include Burlington Free Press v. 

University of Vermont (2001); U.S. v. Miami University (2002); and Caledonian-Record Pub. 

Co., Inc. v. Vermont State Colleges (2003). In Burlington Free Press, a newspaper brought 

action under Public Records Act seeking release of documents relating to student hazing 

incidents. The Washington Superior Court ordered partial disclosure of documents but denied 

newspaper’s request for approximately $8,000 in expenses and attorney fees. The newspaper 

appealed the Superior’s Court denial of its request for expenses and attorney fees. The Supreme 

Court of Vermont in the opinion noted that the Superior Court acknowledged that a 1998 

amendment to FERPA allowed an educational institution to disclose “the final results of any 

disciplinary proceeding conducted by such institution against a student who is an alleged 

perpetrator of any crime of violence . . . or non-forcible sex offense” (§1232g(b)(6)B)). The state 

Supreme Court held that the Superior Court did not abuse its discretion to award attorney’s fees 

to the newspaper although the requested information was likely encompassed by the 1998 

amendments. The Supreme Court supported the Superior Court’s reasoning that the University of 

Vermont acted prudently in declining to release many of the requested documents unless and 

until a court order required that the documents be released. The Supreme Court of Vermont 

responded to a similar case in Caledonain-Record Pub. Co., Inc. v. Vermont State Colleges 

where plaintiff requested student disciplinary records and hearings at Lyndon State College and 

Vermont State College. Specifically, the publishing company challenged the trial court’s denial 

of its requests for access to student disciplinary records. The Supreme Court of Vermont 

ultimately ruled that the trial court properly ordered disclosure of the “final results” of any 

disciplinary proceeding against a student alleged to have committed a “crime of violence” or 
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“nonforcible sex offense” where the college determines that the student violated the college’s 

rules by committing the offense (§1232g(b)(6)B)). 

The United States Court of Appeals, Sixth Circuit, responded to action commenced by 

the United States on its own behalf of the Department of Education in U.S. v. Miami University 

(2002). This case was born of a dispute between a university newspaper and the university’s 

administration. The editor-in-chief of The Miami Student sought student disciplinary records 

from the University Disciplinary Board (“UDB”) to track crime trends on campus (State ex rel. 

Miami Student v. Miami Univ., 1997). After the paper made a written request pursuant to the 

Ohio Public Records Act, for all UDB records from 1993-1996, Miami released the records. 

However, pursuant to the FERPA privacy provisions, Miami redacted the identity, sex, and age 

of the accused, as well as the date, time, and location of the incidents giving rise to the 

disciplinary charges. The editors were dissatisfied with Miami’s redacted disclosure and filed 

action seeking full disclosure of the UDB records, redacting only the name, social security 

number, or student I.D. number of any accused or convicted party. Relying on a Georgia 

Supreme Court case (Red & Black Pub. Co., Inc. v. Board of Regents of Univ. of Georgia, 1993), 

the Ohio Supreme Court concluded that university disciplinary records were not “education 

records” as defined in FERPA. On the heels of the Ohio Supreme Court decision, The Chronicle 

of Higher Education made written requests of Miami and Ohio State for disciplinary records 

amassed during the years 1995 and 1996. Upon receipt of the request, and in light of the Ohio 

Supreme Court decision, Miami contacted the DOE and explained that it might not be able to 

comply with FERPA. The DOE told Miami that it believed the Ohio Supreme Court was 

incorrect in holding that student disciplinary records are not education records under FERPA. In 

December of 1997, Miami complied in part with The Chronicle’s request by providing the 
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newspaper virtually unredacted disciplinary records. Both Miami and Ohio State informed the 

DOE that they had complied with The Chronicle’s request and of their intent to continue comply 

with similar requests. After the DOE learned that the universities intended to release student 

disciplinary records containing personally identifiable information without their consent of the 

student, the United States filed the complaint leading to this case. Before reaching the Sixth 

Circuit, the United States District Court for the Southern District of Ohio determined that the 

student disciplinary records were education records under FERPA, and permanently enjoined the 

universities from releasing student disciplinary records in violation of FERPA. The Sixth Circuit 

held that under a plain language interpretation of FERPA, student disciplinary records are 

education records under FERPA because they directly relate to a student and are kept by the 

student’s university. The Sixth Circuit reasoned that a detailed study of the statute and its 

evolution by amendment reveals that Congress intended to include student disciplinary records 

within the meaning of education records as defined by FERPA. The Court noted that this 

intention is evinced by a review of the express statutory exemptions from privacy and exceptions 

to the definition of education records. FERPA sanctions the release of certain student 

disciplinary records in several discrete situations through exemption. The Act does not prohibit 

disclosure “to an alleged victim of any crime of violence . . . or a non-forcible sex offense, the 

final results of any disciplinary proceeding conducted by the institution against the alleged 

perpetrator . . . .” (§1232g(b)(6)(A)). The Sixth Circuit went on to detail the provisions of 

§1232g(b)(6)(B – C), and observed that these two exemptions clearly evolve from a base 

Congressional assumption that student disciplinary records are “education records” and thereby 

protected from disclosure. To support this assertion, the Sixth Circuit reference two more 

provisions, §1232g(h)(2) and §1232g(i)(1), as further evidence that Congress could have only 
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passed these narrow exemptions if it was acknowledged that student disciplinary records are 

education records and therefore protected from disclosure. If Congress believed that student 

disciplinary records were not education records under FERPA, then these exemptions would be 

superfluous. The Chronicle also argued that student disciplinary records addressing criminal 

conduct were law enforcement records and should not be disclosed to the public. The Sixth 

Circuit held that there is a clear distinction between student disciplinary records and law 

enforcement unit records. The former are protected as education records under FERPA without 

regard to their content while the latter are excluded from the definition of education records and 

receives no protect by FERPA. The Court noted that even though some of the disciplinary 

proceedings may have addressed criminal offenses that also constitutes violations of the 

universities’ rules or policies, the records from those proceedings are still protected education 

records within the meaning of FERPA. The Sixth Circuit concluded that The Chronicle could 

still request student disciplinary records that did not contain personally identifiable information. 

Nothing in FERPA would prevent the universities from releasing properly redacted records. In 

addition, the Student-Right-to-Know and Campus Security Act requires universities to publish 

statistics concerning the occurrence of various campus crimes. 

Although §1232g(b)(6)(A – C) allows for disclosure of specific information in post-

secondary students’ disciplinary records, there has not been an indication that a court is willing 

to impose unfavorable consequences on a university deciding not to allow for such disclosure 

(i.e., Burlington Free Press). However, due to the provisions allowing for specific disclosure, 

courts may be more willing to order such specific disclosure as detailed by the provisions. The 

6th Circuit in Miami University (2002) may prove to be more instructive regarding FERPA’s 

provisions than the 2002 Supreme Court ruling in Falvo, as it seems the 6th Circuit’s opinion 



 

613 

informs more clearly as to what post-secondary institutions can expect with regard to 

disciplinary record disclosure than Falvo informs as to what generally constitutes an education 

record under FERPA. It seems to be a safe assumption, applicable to post-secondary and K-12 

schools alike, that FERPA does not prohibit disclosure of properly redacted disciplinary records 

(i.e., Miami University and Cut Bank, respectively). Also, it appears that courts intend to follow 

the specifically required conditions set forth that allows for disclosure, and then only the 

disclosure of the prescribed information allowed as specified under §1232g(b)(6). 

There are four K-12 cases involving the issue of disciplinary records, and although, 

§1232g(b)(6) provisions are not expressly intended for K-12 schools, these cases are discussed 

here. The cases include: Culbert v. City of New York (1998), Hardin County Schools v. Foster 

(2001), Rim of the World Unified School Dist. v. Superior Court (2002), and Board of Trustees, 

Cut Bank Public Schools v. Cut Bank Pioneer Press (2007).  

In Culbert, the parents of victim allegedly sexually assaulted by another student in the 

school restroom requested school records pertaining to the specific incident along with any 

records of any prior incidents. A court held that a party is generally entitled to disclosure of the 

names and addresses of witnesses and to his or her own statements. With regard to the request of 

records pertaining to prior incidents, the court held those records to be examined in camera as 

they may be material and necessary to determine whether school officials had actual or 

constructive notices of similar conduct, which could constitute a basis for imposing liability. The 

court noted that any confidential matter associated with prior incidents should be redacted prior 

to disclosure.  

Hardin County Schools v. Foster (2001) involved a request from a newspaper reporter for 

copies of hearing records that led to disciplinary actions for the school years 1990 to 1996. The 
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Supreme Court of Kentucky reasoned that the requested information was not exempt from 

disclosure under the state Open Records Act. The Court further reasoned that the statistical 

compilation of disciplinary actions requested did not constitute an educational record under 

FERPA. The identity of the school, year of occurrence, reason for the disciplinary action and the 

type of action does not directly relate to any particular student. The Court concluded that to the 

extent that local school districts must collect and analyze data to provide for school safety and 

discipline the disclosure of the information sought in the open records request was proper. 

However, it was ordered that the school district must redact all information that would reveal any 

personal characteristics of the student, including name or age, or information that would 

reasonably lead to identification of the student.  

The real party in interest in Rim of the World Unified School District made a request 

under the California Public Records Act (CPRA) to review all documents pertaining to any and 

all suspensions over 3 days, and all expulsions occurring during an extended period. A Court of 

Appeal in California cited Miami Univ. in stating that recent federal case law made it clear that 

student disciplinary records were protected from disclosure as education records. With regard to 

the argument in the alternative that the superior court be allowed to conduct an in camera review 

of the records, the Court of Appeal found no support for that argument in FERPA or in cases 

interpreting FERPA. The court reasoned that even if the student’s name and other identifying 

information were redacted from an expulsion record, it would still contain information directly 

related to a student, such as specific reasons for the expulsions and other details.  

Part of the facts giving rise to Board of Trustees, Cut Bank Public Schools v. Cut Bank 

Pioneer Press (2007) was the school board holding a meeting to determine whether two students 

should be disciplined for their part in shooting other students with plastic BBs on the school 
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property, and, if so, what discipline should be imposed. Not only did the Board convene in 

executive session as was normal practice, but deviated from practice when they decided not to 

reveal the discipline meted out to students by referencing each student by an anonymously 

number only. The editor of a local newspaper inquired about this change in practice, and 

requested access to information detailing the disciplinary actions taken by the Board. The Board 

filed a petition in the District Court asking for an in camera inspection and for the court to 

determine whether the disciplinary records should be disclosed. The newspaper did not argue 

that FERPA did not apply to education records of school districts in Montana, nor that FERPA 

did not prohibit disclosure of those records, but did argue that FERPA did not prohibit the 

release of redacted records regarding board disciplinary actions which contain no personally 

identifiable information. The Supreme Court of Montana noted that other jurisdictions have held 

that disciplinary records do not constitute education records as defined by FERPA. The Montana 

Court cited for support The Miami Student v. Miami Univ. (1997), Bauer v. Kincaid (1991), and 

Red & Black Pub. Co., Inc. v. Board of Regents (1993). Further other jurisdictions have held that 

once a record is redacted, it no longer contains information relating directly to a student, and 

subsequently is not an education record under FERPA. Here the court cited Osborn v. Board of 

Regents of Univ. of Wisconsin System (2002) and Unincorporated Operating Div. of Indiana 

Newspapers, Inc. v. Trustees of Indiana Univ. (2003). Before reaching the Montana Supreme 

Court, the case was tried before the Montana District Court, Ninth Judicial Circuit, which had 

relied on U.S. v. Miami Univ. (2002) in ruling that FERPA did apply to the records of the 

disciplinary proceedings. The Supreme Court of Montana noted that although Miami University 

arguably demonstrates that the federal courts are split on whether student disciplinary records 

constitute education records under FERPA, that case is consistent with the other authority in 
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concluding that FERPA does not prohibit the release of records which have all personal 

information redacted. The court concluded that regardless of whether disciplinary records 

constitute education records under FERPA, or whether redacted records remain education record 

under FERPA, the end result is clear: FERPA does not prevent the public release of redacted 

student disciplinary records. 

While it appears things are rather well-settled, courtesy of the 1998 amendments and U.S. 

v. Miami University (2002), with regard to the management of student disciplinary records in the 

post-secondary environment; it is less settled in the K-12 environment. The one constant, 

however, appears that courts (Culbert, Hardin County Schools, and Cut Bank) when ordering 

disclosure of student disciplinary records will insist on redaction of any personally identifiable 

information contained therein. Also, as evidenced in Rim of the World Unified School District, 

what types of information judged to be personally identifiable will be considered more broadly in 

situations involving K-12 students than with post-secondary students. 

 

FERPA and Other Law 

State Public Records Acts 

Of the 104 cases reviewed, 28 (27%) of them involved a state Public Records Act. 

Twenty-two of these cases were tried in state court. With regard to these 22 cases, there was no 

appreciable difference noted between state and federal court tendencies in ruling favorably or 

unfavorably for educational institutions. Perhaps as expected, 27 of the cases were a third-party 

request for information, and only 1 was a non-disclosure case. Most of the cases involving a state 

Public Records Act were higher education cases (57%). The courts rendered a favorable ruling 
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for the educational institution 50% of the time in higher education cases and only 25% of the 

time in K-12 cases. 

 

Table 3 

Public Record Act Cases 

Year Case name State Ruling Favor 
1982 Kestenbaum v. Michigan State University Michigan Educational Institution 
1987 Klein Indiana School District v. Mattox Texas State Attorney General 
1987 Oregon County R-IV School District v. Lemon Missouri Missouri NEA 
1987 Rathie v. North Eastern Wisconsin Tech Institute Wisconsin Educational Institution 
1989 Brent v. Paquette New 

Hampshire 
Educational Institution 

1990 Brouillet v. Cowles Publishing Company Washington Media 
1991 Bauer v. Kincaid Missouri Media 
1991 Norwood v. Slammons Arkansas Educational Institution 
1991 Student Press Law Center v. Alexander District of 

Columbia 
Media 

1993 Red & Black v. Board of Regents Georgia Media 
1995 Maynard v. Greater Hoyt School District South 

Dakota 
Educational Institution 

1997 State ex rel. The Miami Student v. Miami University Ohio Media 
1998 Connoisseur Communications v. University of Michigan Michigan Educational Institution 
1998 DTH Publishing Corporation v. University of North 

Carolina 
North 
Carolina 

Educational Institution 

1998 Kirwan v. The Diamondback Maryland Media 
1998 Poway Unified School District v. Superior Court 

(Copley Press) 
California Media 

2001 Burlington Free Press v. University of Vermont Vermont Educational Institution 
2001 Hardin County Schools v. Foster Kentucky Media 
2002 Osborn v. Board of Regents University of Wisconsin 

System 
Wisconsin Center for Equal Opportunity 

2002 Rim of the World Unified School District v. Superior 
Court 

California Educational Institution 

2002 U.S. v. Miami University Ohio US 
2003 Caledonian-Records v. Vermont State Colleges Vermont Educational Institution 
2003 Uninc Operating Division of Indiana Newspapers v. 

Indiana University 
Indiana Educational Institution 

2005 Fish v. Dallas Indiana School District Texas Educational Institution 
2005 Medley v. Board of Education, Shelby County Kentucky Teacher 
2006 BRV, Inc. v. Superior Court California Media 
2006 Disability Rights Wisconsin v. State of Wisconsin Dept. 

of Public Instruction 
Wisconsin Educational Institution 

2007 Board of Trustees, Cut Bank Public Schools v. Cut Bank 
Pioneer Press 

Montana Media 

2007 Dallas Morning News v. Board of Regents University of 
Oklahoma 

Oklahoma Media 
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Kestenbaum v. Michigan State Univ. (1982) involved a president of a registered student 

political organization brought an action under the Michigan Freedom of Information Act (FOIA) 

seeking to compel the release of magnetic tape used to produce the student directory. The 

university refused the request, and asserted that its position was supported by the FOIA, 

specifically the provision exempting from disclosure information within the scope of FERPA. 

The Supreme Court of Michigan held that the university was justified in denying the plaintiff’s 

request because the release of magnetic tape containing the names and addresses of students 

would run afoul of the exemption set forth in the FOIA--information of personal nature where 

the public disclosure of the information would constitute a clearly unwarranted invasion of an 

individual’s privacy. 

In Klein Independent School Dist. v. Mattox (1987), letters were sent to the school district 

requesting, pursuant the Texas Open Records Act, copies of a teacher’s personnel file. The state 

Attorney General (AG) advised that the Public Records Act necessitated release of the requested 

information. The school district brought action against the AG, alleging that he issued an opinion 

which, if followed, would cause the school district to violate FERPA. The United States Court of 

Appeals, Fifth Circuit reasoned that even if the teacher had a privacy interest in her college 

transcript, it was outweighed by the public’s interest in evaluating the competence of 

schoolteachers.  

The Missouri Court of Appeals, Southern District, in Oregon R-IV School Dist. v. LeMon 

(1987), responded to a request for a complete list of all students’ names, addresses, and 

telephone numbers. The request was on Missouri NEA letterhead and was made pursuant to the 

Missouri Sunshine Act. The court held that FERPA and the regulations did not require disclosure 

of directory information. The court reasoned that there was no logic to the trial court’s rationale 
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that because federal law permits disclosure, state law requires disclosure. However, disclosure of 

the requested information under the circumstances of the case was required because the Sunshine 

Act required disclosure and because names and addresses had been properly designated as 

directory information. The court reasoned further that the mandate of the Sunshine Act was that 

public records must be disclosed in the absence of another statute barring disclosure, and FERPA 

did not bar disclosure. 

In Rathie v. Northeastern Wisconsin Technical Institute (1987), an employee, who was 

under criminal investigation arising out of her employment of the institute, sought for the court 

to compel the institute to disclose certain forms, including the name, social security number, 

telephone number, class attendance record, and final grade of each student enrolled in the 

specified courses. The plaintiff claimed that she was entitled to the student records pursuant to 

the Wisconsin Open Records Law. The Court of Appeals of Wisconsin noted that the pertinent 

section of the Open Records Law stipulated that any record which is specifically exempted from 

disclosure by state or federal law or authorized to be exempted from disclosure by state law is 

exempt from disclosure. The trail court concluded that FERPA did not forbid disclosure. The 

Court of Appeals noted that although FERPA does not provide a privilege analogous to a doctor-

patient privilege, the Act and the regulations promulgated under the authority of the Act provides 

confidentiality and a right to privacy. Regardless, the court determined that the records were 

unattainable by virtue of the public policy limitation under the Open Records Law. The court 

concluded that there was an overriding public interest in preserving privacy of student records. 

Consequently, the harmful effects on the pubic interest in disclosing the information requested 

outweighed the benefit to be gained by unrestricted access. The court reasoned that to provide 

unrestricted third-party access to the personally identifiable information under the facts of the 
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case would directly undercut the public policy inherent in FERPA. The court asserted that 

FERPA represented a strong stand in favor of privacy and was enacted to provide broad 

limitations on third-party access in order to protect students’ privacy rights. 

Brent v. Paquette (1989) involved a private citizen’s right under the state Right-to-Know 

Law to inspect pubic records kept by the superintendent of schools. The plaintiff’s argument on 

appeal was the trial court had erroneously found that a list of names and addresses of the 

students, and the names of their parents was not a public record. The Supreme Court of New 

Hampshire observed that in addition to protecting students’ personal records, the Right-to-Know 

Law also exempted from public disclosure records whose disclosure would constitute invasion of 

privacy. The court cited Kestenbaum, in stating that other courts which have considered whether 

or not disclosing students’ names and addresses of individuals constitutes an invasion of privacy 

have determined that public inspection of this information invades the individuals’ privacy. The 

court agreed with the Kestenbaum court in that releasing students’ names and addresses invades 

the students’ privacy. The court reasoned that the trial court in this case had correctly balanced 

the competing interests of society and the individual students and their parents in finding that 

protecting from public disclosure the students’ names and addresses, and the names of their 

parents, was more beneficial than releasing this information to the public.  

In Brouillet v. Cowles Pub. Co. (1990), the publishing company requested records 

specifying the reasons for teacher certificate revocations during the last 10 years. It wanted to use 

the records to prepare investigative articles on teacher sexual misconduct with students. The 

Supreme Court of Washington noted that the Public Disclosure Act adopted by the people 

through the initiative process and amended by the legislature controlled the resolution of the 

issues. The court observed that the policy of the disclosure act favored disclosure, and mandated 
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disclosure of all public records not falling under specific exemptions delineated in the Act. The 

court reasoned that the government had the burden of proving that the information sought fell 

within one of the Act’s exemptions. The court concluded that FERPA protects student records, 

not teacher records; therefore, disclosure with deletions to protect students’ identities was 

appropriate.  

A United States District Court of Missouri, in Bauer v. Kincaid (1991), responded to 

action originating out of a student-editor seeking greater access to campus police incident 

reports. The plaintiff claimed, by reason of the Missouri Sunshine Law, that the university was a 

public governmental body and the reports were not classified as closed reports, and further 

claimed that for such reason she was entitled to inspect and copy such records. The university 

argued that the Missouri Sunshine Law exempted the requested information because the records 

were protected by FERPA, and the Sunshine Law provided that: “Except as otherwise provided 

by law . . . all public records of public governmental bodies shall be open . . .” The defendants 

argued further that because the Sunshine Law uses the term “provided” and “protected,” the 

statute was not limited to protection for records “prohibited” from disclosure by law. Also, the 

defendants cited another Missouri case, Oregon County, which found FERPA as a valid 

exemption under the Sunshine Law. However, the court asserted that the information requested 

in Oregon County was different, and that certainly the Oregon County Court did not issue a 

specific ruling that FERPA properly fell within any Sunshine Law exemption. The District Court 

held that FERPA did not close from public view the criminal investigation and incident reports 

because FERPA does not prohibit disclosure by law, therefore, it did not fall within the ambit of 

the Missouri Sunshine Law. The court reasoned that FERPA is not a law which prohibits 
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disclosure of educational records, but rather, a provision which imposes a penalty for the 

disclosure of educational records.  

The records regarding a highly publicized incident involving Arkansas basketball players 

and a 34-year-old woman, and an audio tape of the hearing in which players were disciplined by 

the University, were the focus of dispute in Norwood v. Slammons (1991). The student who had 

been accepted to the Law School requested the records pursuant to the Arkansas Freedom of 

Information laws. The allegations included that the university and its officials were subject to the 

provisions of the state FOI laws, and the records sought were public records under the state FOI 

laws, and that FERPA did not authorize the defendants’ refusal to comply with the FOI Act. A 

United States District Court of Arkansas determined that the plaintiff failed to state a federal 

claim. 

In Student Press Law Center v. Alexander (1991), student journalists and a non-for-profit 

corporation that promotes legal rights of student press brought action challenging the provision 

of FERPA that authorizes withdrawal of federal funding from a university that discloses to the 

public personally identifiable information contained in campus police reports. The United States 

District Court of District of Columbia reasoned that while the defendants argued that FERPA 

does not authorize violating state freedom of information laws, they ignore the obvious fact that 

FERPA is the universities’ primary reason for violating the state sunshine laws. Furthermore, the 

defendants’ suggestion that the universities may choose to comply with state law and forgo 

federal funding, was found to be unrealistic and disingenuous. The court ultimately held for the 

plaintiff and held that the Department of Education and the Secretary were enjoined from 

preventing universities or other educational institutions from releasing to the public personally 
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identifiable information regarding students in law enforcement records by withdrawing or 

threatening to withdraw federal funding. 

The Red & Black, a student newspaper of the University of Georgia, sought access to 

records and disciplinary proceedings of the student Organization Court. The suit was instigated 

after the newspaper was denied access to Organization Court records and proceedings involving 

hazing charges against two fraternities. In the case, Red & Black Pub. Co., Inc. v. Board of 

Regents (1993), the trial court held the newspaper had a right of access to the records under the 

Open Records Act, but not to the proceedings under the Open Meetings Act. The defendants 

conceded that the records of the Organization Court were “public records” that, unless exempted, 

were subject to inspection by the general public under the Open Records Act. The Supreme 

Court of Georgia asserted that serious questions existed whether FERPA even applied to the 

exemptions argued by the defendants since FERPA does not prohibit disclosure of records. 

Rather, FERPA provides for the withholding of federal funds for institutions that have a policy 

or practice of permitting the release of educational records. The court cited Tombrello (1991) and 

Bauer (1991) for support. The court further maintained that FERPA’s purpose was not to grant 

individual students the right of privacy or access to educational records, but to control the 

careless release of educational information in the part of many institutions. The court went on to 

reason that even assuming, without deciding, that the threat of withdrawal of federal funding was 

equivalent to a prohibition of disclosure, the documents sought were not education records 

within the meaning of FERPA. 

Maynard v. Greater Hoyt School Dist. (1995) involved issues deriving from the 

educational placement of an autistic student in a residential school out of the state, and the home 

school district’s payment for related expenses. The taxpayers of the district inquired about the 
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cause of the tax increases. News coverage detailed the cost of the special education out-of-state, 

linked the tax increase to those costs, and identified the student by name and photograph as the 

student receiving the out-of-state education. The complaint sought damages for the defendants’ 

treatment of the Maynards, in part subject to alleged disclosure of protected education records 

under FERPA. A United States District Court of South Dakota observed that the release of 

information regarding the cost of education for the student in the school board minutes was done 

in effort to comply with state law, which required publication of school board minutes within 20 

days of a meeting. The court also observed that no case had ever held that FERPA preempted the 

South Dakota statutes at issue or similar state laws. The school board consulted its attorney 

regarding compliance with FERPA and state law, and attempted to follow both statutory 

schemes. Additionally, the Maynards had previously disclosed the fact that they had an autistic 

son. The court reasoned that an objectively reasonable school board member would not have 

known that the release of information regarding the cause of the increase in property taxes was a 

violation of the plaintiffs’ clearly established rights to confidentiality. The court held that the 

school board members were entitled to qualified immunity in their professional capacities, but 

that did not absolve the school board itself for an alleged §1983 action. On that point, the court 

reasoned that the release of personally identifiable information to third parties was not actionable 

unless it was done under an official policy or custom. Moreover, the only information released 

by the school board under any policy, official or otherwise, was the reporting of authorized 

expenditures in board meetings published according to the requirements of state law. The court 

held that the decision to publish the minutes was solely an attempt to accommodate conflicting 

statutory requirements, and therefore, the board could not be held liable for complying with a 

state law which was not clearly preempted by FERPA.  
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In State ex rel The Miami Student v. Miami Univ. (1997), a student newspaper sought 

records of student disciplinary proceedings held before the University Disciplinary Board 

(“UDB”). After the newspaper made a written request for the records pursuant to the Ohio Public 

Records Act, the university released redacted records; however, the newspaper was not satisfied 

with the severity of the redaction. The Supreme Court of Ohio stated that the Ohio Public 

Records Act was intended to be liberally construed to ensure that governmental records were 

made available to the public subject only a few exceptions. The university argued that the 

records sought were exempted from release under FERPA. The newspaper countered that the 

records sought were not education records, and therefore, FERPA was not an exception. The 

Supreme Court of Ohio cited the Supreme Court of Georgia in Red & Black, as that court was 

faced with the similar issue of whether FERPA restricted a public records request. The student 

newspaper in this case relied on Red & Black and argued that the records sought did not involve 

academic performance, financial aid, or scholastic probation. The Supreme Court of Ohio 

asserted that if there is any doubt whether to disclose public records is to be resolved in favor on 

providing access to such records. The court stated that the requested records were not education 

records. Also, the court reasoned that it was imperative that potential students and their parents 

were made aware of all campus crime statistics and other types of student misconduct in order to 

make an intelligent decision of which university to attend. Likewise, for students already 

enrolled in a university, their safety is of utmost importance. Without full public access to 

disciplinary proceeding records, that safety may be compromised. 

The plaintiff in Connoisseur Communication of Flint v. University of Michigan (1998) 

was a reporter and talk show host for a radio station who requested pursuant to the Michigan 

Freedom of Information Act (FOIA) the records pertaining an automobile accident involving a 
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student-athlete. Primarily at issue was a student-athlete information sheet. The Court of Appeals 

of Michigan stated that a policy of full disclosure underlies the FOIA, and that all public records 

are subject to disclosure under the FOIA unless the material is specifically exempted. The 

plaintiffs argued, in part, that the release of the information would not have been an invasion of 

privacy because the information in question had made its way into the public domain through 

other channels and was not longer private. The court asserted that the plaintiffs’ arguments were 

unavailing in light of the clear and unambiguous provisions of the Michigan law exempting from 

disclosure under the FOIA any information, that, if released would put a public body out of 

compliance with FERPA. The Court of Appeals affirmed the trial court’s judgment that the 

information sheet was exempt from disclosure under the FOIA because it fell within the 

definition of education records for purposes of FERPA. 

The case of DTH Pub. Corp. v. University of North Carolina at Chapel Hill (1998) 

originated from a theft of copies of a student magazine from the racks used for distribution of the 

magazine. The editor of the student daily newspaper attempted to attend the Undergraduate 

Court proceedings involving the two students involved in the theft, but was told that the hearings 

were required to be closed. The newspaper, pursuant to the Public Records Law), sought records 

from the hearings. The Court of Appeals of North Carolina reasoned that since it was held that 

the closed session of the Undergraduate Court was authorized under state law, the recordings of 

the closed session may be withheld from public inspection.  

The allegation of a basketball coach paying for student-athletes’ parking tickets was the 

issue in Kirwan v. The Diamondback (1998). The Diamondback investigated this incident and 

other alleged incidents involving the men’s basketball team. The newspaper requested 

documents pursuant to the Maryland Public Information Act. The documents requested were: (1) 
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copies of all correspondence between the university and the NCAA involving the student-athlete 

who was suspended and any other related correspondence during February 1996; (2) records 

relating to campus parking violations committed by other members of the men’s basketball team; 

and (3) records relating to parking violations committed by the head coach of the men’s 

basketball team. The university’s principal argument was that FERPA precluded disclosure of 

the requested records that involve the student-athletes, and, accordingly, the Maryland Public 

Information Act exempted them from disclosure. The Court of Appeals of Maryland referenced 

Senator Buckley in noting that the FERPA sponsor’s explanation of FERPA was to ensure that 

students and their parents had access to education records, as well as intent to stop the 

widespread dissemination of education records to others. The court also observed that the 

legislative history of FERPA indicated that the statute was not intended to preclude the release of 

any record simply because the record contained the name of a student. The federal statute was 

intended to keep private those aspects of student’s educational life that relate to academic matters 

or status as a student. The court also stated that in addition to protecting the privacy of students, 

Congress intended to prevent educational institutions from operating in secrecy. Prohibiting 

disclosure of any documents containing a student’s name would allow universities to operate in 

secret, which would be contrary to one of the policies behind FERPA. The court noted that The 

Diamondback contended that disclosure of an education record would not be contrary to FERPA 

because the federal enactment did not directly prohibit the disclosure of such records. The Court 

of Appeals judged in favor of The Diamondback.  

Three 16-year-old sophomores brutally sodomizing a 15-year-old freshman with a 

broomstick was the genesis of Poway Unified School Dist. v. Superior Court (Copley Press) 

(1998). After the perpetrators plead guilty, they were sentenced in juvenile court. In proceedings 
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attended by the media, the victim’s identity was disclosed. The media provided wide coverage of 

the sentencing court’s comments excoriating the school district for tolerating a climate of 

abusive initiation practices. In addition, the parents of the perpetrators agreed to the pubic release 

of confidential juvenile court records and files concerning prior hazing incidents to publicize the 

history of hazing at the high school. The victim’s attorney sent a letter to the district urging 

settlement of the victim’s potential claim, and raising the issue of confidentiality. The victim and 

the district settled, and the Superior Court ordered the settlement sealed. Nonetheless, the 

victim’s attorney and the district participated in a press conference to announce the fact of the 

settlement. Meanwhile, the Union-Tribune sought access to any and all claims filed with the 

district under the Public Records Act. The district produced redacted records in compliance with 

the trial court’s order, but filed petition asking for published guidance concerning its duties on an 

issue likely to recur. The Court of Appeal, Fourth District, California noted that the California 

Education Code was enacted to ensure receipt of federal funding by manifesting compliance with 

FERPA. To that end, its provisions expressly prevail over the Public Records Act, as pertains to 

pupil records. However, the Court of Appeals found that the claims did not constitute education 

records. 

In Burlington Free Press v. University of Vermont (2001), a newspaper brought action for 

injunction relief against state university under Public Records Act, seeking release of documents 

relating to student hazing incidents. The Washington Superior Court order partial disclosure of 

documents but denied the newspaper’s request for expenses and attorney fees. The newspaper 

appealed the trial court’s denial of its request for expenses and attorney’s fees. Specifically, the 

newspaper argued that the Superior Court abused its discretion by failing to give adequate 

consideration to the policies behind the Public Records Act, and the relevant criteria, as reflected 
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by federal court decisions addressing the award of attorney’s fees under the Freedom of 

Information Act (FOIA). Among other rationale, the newspaper argued that the university 

engaged in a cover-up. The Supreme Court of Vermont held that due to the circumstances the 

trial court did not abuse its discretion in declining to award attorney’s fees to the newspaper. 

Hardin County Schools v. Foster (2001) was an appeal from an opinion of the Court of 

Appeals which reversed and remanded a decision of the circuit court which had held that the 

information sought by a newspaper reporter was exempt from the disclosure requirements of the 

Kentucky Open Records Act. The newspaper had made an open records request to the Hardin 

County Schools and the Elizabethtown Independent School System to inspect and have copies of 

student hearing records that led to disciplinary actions for the school years 1990 to 1996. The 

Supreme Court of Kentucky reasoned that the requested information was not exempt from 

disclosure under the state Open Records Act. The court observed that the Open Records Act 

stipulates that the basic policy is that free and open examination of public records is in the public 

interest and the exceptions provided for by the Act or otherwise provided by law shall be strictly 

construed, even though such examination may cause inconvenience or embarrassment to public 

officials or others. The court further reasoned that the public agency that is the subject of an 

Open Records Act request, has the burden of proving that the document sought fits within an 

exception to the Open Records Act. The court concluded that the statistical compilation of 

disciplinary actions was not an educational record under FERPA. The court stated that to the 

extent that local school districts must collect and analyze data to provide for school safety and 

discipline the disclosure of the information sought in the open records request is proper. 

Osborn v. Board of Regents of University of Wisconsin System (2002) was a State 

Supreme Court review of a Court of Appeals decision regarding whether the university must 
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provide documents in response to an open records request. The plaintiff made several open 

records requests to the University, seeking records of applicants to its campuses, as well as the 

University of Wisconsin Law School and the University of Wisconsin Medical School. The 

University responded by producing some of the requested records, but largely denied the 

requests relating to information in student application records. The Circuit Court concluded that 

the University was required to grant the requests relating to applicants who had not enrolled at 

the University, but denied the plaintiff’s request relating to those who matriculated, regardless of 

the plaintiff’s request that personally identifiable information be redacted. The Court of Appeals 

concluded that all records sought--including records of both those who matriculated and those 

who did not--were prohibited from disclosure under FERPA. The Supreme Court of Wisconsin 

noted that in Wisconsin there is a presumption of open access to public records, which is 

reflected in both the statutes and the case law. The right to inspect public records, however, is not 

absolute. The court reasoned that access should be denied where the legislature or the court has 

predetermined that the public interest in keeping a public record confidential outweighs the 

public’s right to have access to the documents. The court mentioned that before discussing the 

applicability of FERPA to the open records requests at issue here, on its face, FERPA did not 

prohibit the disclosure of the records plaintiff requested from the university. The court asserted 

that in fact, FERPA does not prohibit disclosure of any documents. Rather, FERPA operates to 

deprive an educational agency or institution of funds if “education records (or personally 

identifiable information contained therein . . .)” are disclosed without consent (§1232g(b)(1)). 

The court observed that the university seemed to contend that all student records contain only 

personal information, and not any of the information is subject to disclosure because of an open 

records request. According to the university, because plaintiff’s requests were for information 
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regarding each applicant for enrollment, on their face, the requests were for personally 

identifiable information protected from disclosure by FERPA. The court reasoned that FERPA 

does not prohibit disclosure of all information contained in education records, and concluded that 

only if the open records request seeks information that would make a student’s identity traceable, 

may a custodian rely on FERPA to deny the request on the basis that it seeks personally 

identifiable information. The state Supreme Court observed that this interpretation was consistent 

with Wisconsin’s prior interpretation of FERPA in Rathie (1987). Based on the language and 

purpose of FERPA, the Court of Appeals in Rathie held that the custodian of the requested 

attendance and grade records properly denied the open records request. Similar to Rathie, the 

Supreme Court here concluded that non-consensual access to information in education records is 

not wholly forbidden. Since the plaintiff was not requesting personally identifiable information, 

the state Supreme Court held that the university could not rely on FERPA to prohibit the 

disclosure of the requested information found in the student’s application records. Because the 

requested information was not personally identifiable, the court found no overriding public 

policy interest in keeping the requested records confidential. 

In Rim of the World Unified School Dist. v. Superior Court (2002), the real party in 

interest made a request under the California Public Records Act (CPRA) to review all documents 

pertaining to any and all suspension over 3 days, and all expulsions during an extended period. 

The Court of Appeal, Fourth District, of California held that FERPA preempted California law, 

in that California law required the public disclosure of student expulsion records while FERPA 

conditions the receipt of federal funds on protecting students and their parents from disclosure of 

this very type of record. Also, the court found no support in FERPA to allow for the requested in 

camera review. The court observed that the circumstances of this case constituted a genuine, 
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undeniable conflict between state and federal law. Further, the court asserted that in this case, 

California law was an obvious obstacle to accomplishing Congress’s purposes and objectives in 

enacting FERPA.  

The United States Court of Appeals, Sixth Circuit, in U.S. v. Miami University (2002), 

held that student disciplinary records are education records within the contemplation of FERPA. 

The reasoning of the Sixth Circuit included that whether the release of a particular record is 

prohibited by federal law necessarily implicates the interpretation of that federal law. The Sixth 

Circuit asserted that the State of Ohio clearly recognized that necessity when it exempted from 

its definition of public records those records the release of which is prohibited by federal law. 

The Sixth Circuit maintained that the Ohio Public Records Act did not require disclosure of 

records the release of which is prohibited by federal law. The court ultimately concluded that 

based on that exception, the Ohio Public Records Act did not conflict with FERPA and therefore, 

the state and federal statutes could coexist.  

The Supreme Court of Vermont, in Caledonian-Record Pub. Co., Inc. v. Vermont State 

Colleges (2003), responded to the plaintiff’s request to student disciplinary records and hearings 

at Lyndon State College and the Vermont College System as a whole. The plaintiff argued that 

the trial court had erred in concluding that the disciplinary records and hearings were generally 

exempt from public access under the Vermont Open Meetings Law and Public Records Act and 

FERPA. The trial court had found that the majority of disciplinary proceedings conducted before 

single hearing officers were not “meetings” before a “public body,” and therefore were not 

subject to the Open Meetings Law. The state Supreme Court cited Red & Black (1993) and DTH 

(1998) courts’ reasoning in that FERPA does not prohibit disclosure, but rather imposes financial 

sanctions for unauthorized disclosure of education records. Naturally, the definition of education 
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records as intended by FERPA was considered by review of case law and statutory language. 

The court here asserted that the express Public Records Act exception for student records was 

directly on point and plainly exempted the student disciplinary records from disclosure. 

Furthermore, the court noted that although academic records or suspension or discipline of 

students are among the subjects that a public body may consider in executive session and school 

boards often retire to discuss such policy areas, disclosure of records generated by disciplinary 

adjudications such as those at issue were not required when to do so would eviscerate the privacy 

considerations underlying the student records exception. The court referenced DTH (student 

disciplinary proceedings may be closed because as it is impossible to hold a student disciplinary 

hearing without divulging student records which are otherwise confidential).  

Unincorporated Operating Division of Indiana Newspapers, Inc. v. The Trustees of 

Indiana Univ. (2003) had to do with investigations into allegations made against the head coach 

for men’s basketball at the University of Indiana. The Indianapolis Star sought investigatory 

materials generated by the Trustees of the University. The Court of Appeals of Indiana held that 

FERPA requires education records to be kept confidential and, therefore, satisfied the state 

Access to Public Records Act (APRA). The court reasoned that ARPA excepts from public 

disclosure those public records which are required to be kept confidential by federal law. The 

court stated that only if FERPA requires records to be kept confidential does APRA require non-

disclosure.  

Fish v. Dallas Independent School District (2005) was also an open records lawsuit. The 

appellants requested by letter that the school district provide him the Iowa Test of Basic Skills 

results for all Dallas schoolchildren for an 11-year-period. In an effort to maintain the student’s 

confidentiality, appellants requested that a unique number be placed in the field for student and 
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teacher name and that the number be consistent from year to year. Additionally, appellants 

sought an order that the school district violated the Texas Public Information Act by not 

producing the documents within a reasonable time. During the trial court proceedings, a jury 

heard conflicting expert testimony on whether the information in the form requested was easily 

traceable such that it would allow students to be identified later by parties outside the district. 

The jury found that although the information requested was not personally identifiable in the 

form requested, it was easily traceable. The Court of Appeals of Texas held that (1) the jury’s 

findings that requested information was not personally identifiable but was easily traceable were 

not in conflict, and (2) evidence was sufficient to support jury’s findings that information was 

easily traceable in violation of FERPA.  

Cameras installed in a teacher’s classroom eventually gave rise to Medley v. Board of 

Educ., Shelby County (2005) as the school district denied the teacher’s open records request to 

view tapes from the camera. The teacher stated her request was based on a desire to utilize the 

tapes in helping her improve her teaching performance. The Shelby Circuit Court agreed with an 

Attorney General ruling that the disputed tapes were education records within the scope of 

FERPA and the Kentucky Family Educational rights and Privacy Act (KFERPA). The Circuit 

Court disregarded the teacher’s status and her purported interest in viewing the tapes, and held 

that since the tapes were education records as defined by federal and state law, they were exempt 

from disclosure under the Open Records Act. On appeal the Board argued that the teacher’s 

efforts to convert the permissive educator provisions of FERPA and KFERPA into mandatory 

Open Records Act access raised the prospect of the undermining of the excessive authority of the 

school administration by way of judicial override of such authority. The Court of Appeals of 

Kentucky held that the teacher’s request for videotapes of her classroom should not have been 
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considered as made by a member of the public, but, rather should have been judged in light of 

her position as a teacher with respect to FERPA and KFERPA.  

BRV, Inc. v. Superior Court (2006) involved allegations against a superintendent/ 

principal for abusing students in disciplinary settings and sexually harassing female students. 

The Board of Education retained a private investigator to investigate the complaints against the 

superintendent. The investigator prepared a lengthy letter detailing her findings and opinions 

following her investigation. Petitioner BRV, Inc., publisher of the Redding Record Searchlight 

obtained copies records related to the investigation. However, BRV filed a request with the 

school district under the Public Records Act to obtain copies of the investigator’s report, any 

documentation relating to the district’s retention of the investigator, and any letter of resignation 

submitted by the superintendent. The California Court of Appeal, Third District, observed that 

the California Legislature adopted a statutory scheme to eliminate potential conflicts between 

FERPA and state law, including the Public Records Act. The court noted that the California 

Education Code and FERPA defined education records in nearly identical terms. Ultimately the 

Court of Appeal judged that the requested records were not education records under FERPA, and 

ordered the information to be disclosed, subject first to redacting the names of students, parents, 

staff, and faculty other than the superintendent and elected members of the Board. 

Disciplinary proceedings involving students shooting other students with plastic BBs on 

school property were the focus of dispute in Board of Trustees, Cut Bank Public Schools v. Cut 

Bank Pioneer Press (2007). A newspaper editor took issue with the school district’s alleged 

change of procedure regarding release of information concerning disciplinary proceedings. The 

newspaper sought a court order to compel the school district to disclose the disciplinary action 

taken and an anonymous student identification number for the students involved. The District 
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Court had found that FERPA applied to the records of the disciplinary proceeding, and 

preempted any Montana constitutional or statutory law with respect to the disclosure of such 

records. The newspaper appealed. The newspaper argued that FERPA does not prohibit the 

public release of redacted records regarding board disciplinary actions which contain no 

personally identifiable information. In response, the Board argued that the release of records, 

even with the students’ names redacted, would constitute a violation of FERPA, the federal rules, 

and the Administrative Rules of Montana. The Supreme Court of Montana citing U.S. v. Miami 

Univ. (2002) stated that since FERPA does not prohibit disclosure of records that do not reveal 

personally identifiable information, there was no basis under FERPA for the Board’s refusal to 

release the public documents to the newspaper. 

In Dallas Morning News v. Board of Regents of the University of Oklahoma (2007), the 

newspaper served the university with a request for records regarding the university’s 

investigation into the employment of some of its student-athletes at the Big Red Sports and 

Imports. The university asserted that FERPA required it to maintain the requested documents’ 

confidentiality and the Oklahoma Open Records Act (“OORA”) permitted such protection. The 

state District Court asserted that the newspaper had sufficiently alleged that it was improperly 

denied access to records in violation of the OORA. The argument was that the records at issue 

were not subject to FERPA and even if they were, FERPA should be construed as inapplicable to 

information that was already public or, alternatively, that the university redacted more 

information than authorized by FERPA. The court concluded that the defendant’s motion to 

dismiss action for failure to state a claim should be denied. 

As previously noted, third-party requests for educationally-related information pursuant 

to state Public Records Acts have quite often involved a request for disciplinary records and/or 
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campus law enforcement records. Of the 28 cases discussed here, 14 involved such a request, and 

not surprisingly, part of the court decision-making hinged on the court’s interpretation of 

education records under the meaning of FERPA. In at least eleven of the Public Records cases, 

the courts discerned the meaning of education records as intended by FERPA. Of the 28, 17 

(61%) cases involved a media request for information. Of these 17 cases, 65% of them were 

higher education cases. The educational institution involved in the higher education cases 

received a favorable decision only 46% of the time. While there were only 6 K-12 cases 

involving media requests for information, there was only one case where the educational 

institution received a favorable ruling. Of the 17 cases involving a media request, 12 of those 

cases involved a request for disciplinary records and/or campus law enforcement records. In 12 

of the 17 cases involving a media request for disciplinary records and/or law enforcement 

records, 8 of those cases were higher education cases. Therefore, most of the Public Records Act 

cases involved a media request, and almost half of those cases involved a request for disciplinary 

records and/or campus law enforcement records in higher education.  

There is little question that some measure of tension is created between the requirements 

of FERPA and the mandates of state Public Records Acts when there is a third-party request for 

records pursuant to the later. Obviously, it is desirable that state legislatures have or will adopt 

statutory schemes to eliminate potential conflicts between FERPA and state Public Records Acts 

(see BRV, 2006). However, as noted in Rim of the World Unified School Dist. (2002), some 

circumstances create “a genuine, undeniable conflict between state and federal law.” The 

California Court of Appeal, Fourth District in that 2002 case observed that California law was an 

obvious obstacle to accomplishing Congress’s purpose and objectives in enacting FERPA. The 

United States District Court of District of Columbia asserted that FERPA is the universities’ 
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primary reason for violating the state sunshine laws. A United States District Court of South 

Dakota stated in Maynard (1995) that no case had ever held that FERPA preempted the South 

Dakota statutes at issue or similar state laws. Although courts may be reluctant to hold 

educational institutions liable for complying with state law which is not clearly preempted by 

FERPA (Maynard, 1995), educational institutions are nevertheless forced to resolve the 

occasional conflict. The United States Court of Appeals, Sixth Circuit in U.S. v. Miami Univ. 

(2002), made it clear that whether the release of a particular record is prohibited by federal law 

necessarily implicates the interpretation of that federal law. Therefore, understanding FERPA 

provisions, language, and case law will assist educational institutions in resolving tensions 

created when there is a third-party request for information pursuant to a state Public Records Act. 

It appears that one way educational institutions can comply with both FERPA and state 

Public Records Acts is to consider redacting personally identifiable information regarding 

students and their parents before releasing information (e.g., U.S. v. Miami Univ., 2002; Cut 

Bank Public Schools v. Cut Bank Pioneer Press, 2007, and BRV., Inc. v. Superior Court, 2006). 

However, this is not a clear solution as in some instances plaintiffs have argued that educational 

institutions redact too severely (e.g., Dallas Morning News v. Board of Regents of The Univ. of 

Oklahoma, 2007; and The Miami Student v. Miami Univ., 1997). Naturally, another way for 

educational institutions to successfully resolve concerns regarding state Public Records Acts and 

FERPA is to be familiar with the state law. As found in most of the cases (i.e., Kestenbaum, 

1982; Rathie, 1987; Brouilett, 1990; Bauer, 1991; Red & Black, 1993; Kirwan, 1998; Hardin 

County Schools, 2001; and Caledonian-Record Pub., Co., Inc., 2003), the courts looked for 

specific exemptions in the state Public Records Act for FERPA protected records. It is important 

to note that courts place the burden of showing that the requested information falls within a 
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specified exemption on the educational institution (i.e., Brouilett, 1990 and Hardin County 

Schools, 2001). Similarly, courts have looked to the language of the state Public Records Act 

which often mandates that public records be disclosed absence another statute barring disclosure 

(i.e., Oregon R-IV, 1987; Brouilett, 1990; and Connoisseur Communications, 1998). 

Additionally, courts seek to balance the privacy interests of the student against the public interest 

in disclosure of the requested information (i.e., Klein, 1987; Rathie, 1987; Brent, 1989; and 

Osborn, 2002). Also, the courts have considered the benefit of disclosure in the context of 

student health and safety (i.e., The Miami Student v. Miami Univ., 1997 and Hardin County 

Schools, 2001), and generally tend to favor release of the information when such disclosure 

contributes positively to the well-being of students. Yet, another observed consideration in the 

courts has had to do with discernment of information being easily traceable to specific students 

(Osborn, 2002; Fish, 2005; and Cut Bank Public Schools, 2007). The courts have either leaned 

toward prohibiting disclosure of the requested information or redaction of the information that is 

either personally identifiable and/or easily traceable.  

 

Individuals with Disabilities Education Act (IDEA) 

Although there were many cases involving students receiving special education services 

and several cases with claims under the IDEA, there were only a five cases where the court’s 

reasoning considered the impact of IDEA on FERPA or vice versa. These cases are Com. v. 

Nathaniel N. (2002), C.M. v. Board of Education of Union County Regional High School (2005), 

Disability Rights Wisconsin v. State of Wisconsin of Public Instruction (2006), Catrone v. Miles 

(2007), and Loch v. Board of Education of Edwardsville Community School Dist. (2007). 
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In Com. v. Nathaniel N. (2002), the Appeals Court of Massachusetts responded to a 

juvenile claiming that adjudication in a Juvenile Court proceeding led to a change of educational 

placement under IDEA. Specifically, the juvenile claimed that this motion to dismiss the 

delinquency complaint should have been allowed because he did not receive the procedural 

protections the IDEA requires in connection with such a change. Secondly, the juvenile claimed 

that his high school violated the 1997 amendment to the IDEA by failing to provide the police 

with his records pursuant to the IDEA. The court noted that the provision states,  

An agency reporting a crime committed by a child with a disability shall ensure that 
copies of the special education and disability records of the child are transmitted for 
consideration by the appropriate authorities to whom it reported the crime. (20 U.S.C. 
§1415(k)(9)(B)) 
 

In support of his motion to dismiss, the juvenile argued that the school’s failure to deliver his 

records to the police department and the failure of the police department to consider the records 

in the investigation violated his specific procedural rights. Although the Juvenile Court Judge 

dismissed the juvenile’s motion, the judge ordered the school to provide the probation officer 

with a copy of the juvenile’s IEP and disciplinary records within 14 days. The judge reasoned 

that §1415(k)(9)(B) does not state when records must be provided, and concluded that the IDEA 

recognizes that such records would be relevant for placement and dispositional purposes, and 

therefore, may be provided at any stage in the prosecution. The Appeals Court reasoned that 

although the juvenile apparently pressed for release of his records, such records are subject to 

important privacy rights. The federal regulations governing the 1997 amendment make clear that 

an agency reporting a crime may transmit copies of the child’s special education and disciplinary 

records only to the extent that the transmission is permitted by FERPA. Also, the court noted that 

FERPA, in turn sets out detailed controls on third party access to educational records, as do the 



 

641 

regulations promulgated under it. Essentially, the Appeals Court found no fault with the Juvenile 

Court proceedings or the rulings by the judge.  

In C.M. (2005), parents, individually and on behalf of their minor child brought civil 

rights of action alleging violations of IDEA, Rehabilitation Act, and FERPA. Two of the issues 

were whether disclosure of student’s records breached his confidentiality, and whether disclosure 

of student’s records violated his right to privacy. Plaintiffs alleged a violation of their 

constitutional right to privacy when the records of the siblings of the student who was focus of 

the dispute were disseminated to various parties related to the ongoing litigation. The United 

States Court of Appeals, Third Circuit, held that the IDEA did not require that the kind of 

information, as argued by the plaintiffs, be kept confidential in the context of the case. Indeed, it 

specifically exempts from its confidentiality requirements directory type information as stated 

under §1232g(a)(5)(A). The Third Circuit noted that 20 U.S.C. §1417(c) directs the Secretary of 

Education to comply with 20 U.S.C. §1232g. The Third Circuit also observed that nowhere does 

the IDEA state that parental directory information should be confidential. The plaintiffs also 

challenged the disclosure of the student’s school records, including his psychological reports, 

among other agencies and persons, to the Department of Education Office for Civil Rights 

(“OCR”). The Third Circuit noted that the defendants disclosed the records to the OCR only after 

it requested them in a letter citing federal regulations requiring that the OCR be provided with all 

pertinent documents. Disclosure to the OCR was thus clearly authorized under §1232g(b)(3), 

which provides that FERPA’s confidentiality provisions, incorporated by IDEA, do not preclude 

access to student records necessary to enforce federal law.  

Disability Rights Wisconsin (2006) involved suit by a protection and advocacy agency 

(Disability Rights Wisconsin--“DRW”) against the Wisconsin Department of Public Instruction 
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(DPI), seeking to compel DPI to turn over records of its investigation into use of seclusion rooms 

for disciplining students at a elementary school. The United States Court of Appeals, Seventh 

Circuit, acknowledged that the information sought by DRW was not easily classified. The court 

stated that the names, in ordinary circumstances, would fall under the rubric of directory 

information. However, the students’ names in this case carry with them information about the 

students’ IEP and disciplinary records, which ordinarily might implicate FERPA if released to 

third parties.  

The Court of Appeals of Arizona in Catrone v. Miles (2007) responded to discoverability 

of special education records. One of the issues was whether or not special education records were 

protected by an educational records and/or special education records privilege. The plaintiff 

argued that the IDEA creates a privilege for special education records. The court noted the IDEA 

states that “the Secretary shall take appropriate action, in accordance with §1232g . . ., to ensure 

the protection of the confidentiality of any personally identifiable data, information, and records 

collected or maintained by educational agencies . . .” (20 U.S.C. §1417(c) (Supp. 2006)). The 

court also noted that as with FERPA, §1417(c) of the IDEA does not state that special education 

records are privileged. Instead, it provides special education records the protections afforded 

education records in FERPA. 

The plaintiff in Loch (2007) sought an order compelling the Board of Education to 

respond to certain interrogatories. Interrogatory 4 asked for the number of IEPs that were granted 

for specific school years, broken down by disability domain, and for the number of IEPs that 

were granted for students suffering from diabetes and/or emotional disturbance. Interrogatories 

5, 6, and 11 asked for information about students other than the plaintiff. Number 5 sought 

information about students who were authorized to be home-schooled or offered alternative high 
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school arrangement. Numbers 6 and 11 sought information about students who were granted 

permission letters to receive Edwardsville High School credit while attending another school. A 

United States District Court of Illinois asserted that directory information, which may be 

disclosed, includes names, addresses, and telephone numbers; however, sometimes students’ 

names carry with them information about the students’ IEPs and disciplinary records. The court 

noted that the plaintiffs desired the release of the students’ identifying information to enable 

them to learn which students were granted permission for alternative education placements and 

why such placement was granted. Defendants answered interrogatories numbered 5, 6, and 11 by 

giving plaintiffs the information they sought but withholding information that would identify the 

individual students. The District Court agreed that identifying the students by number was an 

appropriate response. 

From the cases reviewed here, it does not appear that the IDEA generally frustrates 

FERPA or that FERPA frustrates the IDEA in any way. In fact, it seems that both federal statutes 

work rather well together in safeguarding student educational records while the provisions of 

each provide reasonable disclosure, as with directory information (e.g., C.M., 2005 and Catrone, 

2007). As reflected with the other FERPA cases, the redaction of personally identifiable 

information enables the reasonable disclosure of special education records (e.g. Loch, 2007). 

However, as noted in Disability Rights Wisconsin (2006) and Loch (2007), directory information 

such as names in some circumstances may carry with them information about students’ IEPs and 

other records. Generally though, as observed in Catrone (2007), IDEA provides special 

education records the protections afforded education records in FERPA.  
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First Amendment 

Although there were many cases involving First Amendment claims along with FERPA 

claims, there were only seven identified that involved claims dealing with an interaction between 

FERPA and the First Amendment. The cases include the following: Webster Groves School Dist. 

v. Pulitzer Pub. Co. (1990), Bauer v. Kincaid (1991), Norwood v. Slammons (1991), Student 

Press Center v. Alexander (1991), DTH Pub. Corp. v. University of North Carolina at Chapel 

Hill (1998), Warner v. St. Bernard Parish School Board (2000), U.S. v. Miami University (2002), 

and Jennings v. University of North Carolina at Chapel Hill (2004). All of these cases were 

requests for disclosure cases except Warner and Jennings were non-disclosure cases. 

In Norwood (1991), one of the issues was whether or not there was a First Amendment 

right of access to disciplinary or investigatory records. A United States District of Arkansas held 

there is no First Amendment right of general public access to disciplinary or investigatory 

records of postsecondary educational institutions. The plaintiff alleged that her First Amendment 

rights were violated by defendants’ conduct in that the defendants hindered her access to 

information as a citizen and as a future law student. The court noted that the First Amendment 

right of access had not definitively been held to apply to student administrative proceedings. The 

court referenced Webster Groves School Dist. (1990) in stating that the Eighth Circuit had 

clearly indicated that the media and the public stand on the same footing regarding the right to 

access information. The court stated its belief that it was obvious to them that the public had a far 

lesser interest in a post-secondary school’s investigatory and disciplinary records than it had to 

records of judicial proceedings. The court acknowledged that the Bauer v. Kincaid court had 

recognized a claim for such records as implicating the First Amendment. In Bauer, the plaintiff, 

a student-journalist, argued that if FERPA imposed a penalty for release of criminal investigation 
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and incident reports, FERPA violated her First Amendment rights. The Norwood Court stated 

that with all due respect to the Bauer Court, they found no support for such a proposition in the 

cases of the Supreme Court or in the cases from the Eighth Circuit. The court reasoned that it 

seemed obvious that if the First Amendment required such disclosure, then the dozens of state 

and federal FOI laws would be redundant, unnecessary, and meaningless.  

Student Press Law Center (1991) involved student journalists and a not-for-profit 

corporation that promotes legal rights of student press brought action challenging provision of 

FERPA that authorizes withdrawal of federal funding from university that discloses to the public 

personally identifiable information contained in campus police reports. The United States 

District Court of Columbia found that the plaintiffs were entitled to preliminary injunction, given 

likelihood of success on the merits of claim that provision of FERPA violated their First 

Amendment right to receive information. The court specifically stated that the plaintiffs 

demonstrated a greater likelihood of success on the merits of their First Amendment claim. The 

court observed that the Supreme Court had noted in a variety of contexts that the First 

Amendment protected the right to receive information and ideas (Board of Educ. v. Pico, 1982; 

Kleindienst v. Mandel, 1972; Red Lion Broadcasting Co. v. FCC, 1969; Thomas v. Collins, 

1945). The court reasoned further that the plaintiffs had a substantial likelihood of success on the 

merits of their claim despite the somewhat limited protection that the First Amendment provides 

the right to receive information, as the defendants had not offered a single justification for 

preventing universities from disclosing the names of the students involved in criminal activity.  

The Court of Appeals of North Carolina in DTH Pub. Corp. (1998) responded to a claim 

that a university’s refusal to permit plaintiff access to the Undergraduate Court proceedings 
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violated the First Amendment. The court held that the closure of the Undergraduate Court 

proceedings did not violate the First Amendment. 

In Warner (2000), the mother of a public school student wrote a letter to her son’s 

teacher. In the letter, she stated her opinion about certain politically sensitive issues as the basis 

for her requesting that her son be excluded from school activities that would expose him to 

teachings contrary to her own opinion. Three years later when the mother was a candidate for the 

town council, the teacher released the letter for publication to a local newspaper. The plaintiffs 

(mother and student) claimed that the defendants’ disclosure of the letter--a student education 

record--violated, among other things, her right to free speech under the First Amendment. A 

United States District Court of Louisiana responded to the issue of whether the plaintiff stated a 

claim under the First Amendment, and the court held that the defendants’ conduct did not 

amount to an actionable First Amendment harm.  

The United States Court of Appeals, Sixth Circuit, in U.S. v. Miami University (2002) 

held that there is no First Amendment right of access to student disciplinary records detailing 

criminal activities and punishment. With regard to the argument asserting a First Amendment 

right of access to the records, the Sixth Circuit concluded that a denial of access to student 

disciplinary records does not prevent the obtaining of information about crime on university 

campuses. Nothing in FERPA would prevent the universities from releasing properly redacted 

records.  

In Jennings (2004), the plaintiff was a student soccer player. The plaintiff and another 

former player filed a Title IX claim, and suit for sexual harassment and invasion of privacy 

against the university and several university employees. In their Motion for Summary Judgment, 

defendants filed the complete depositions of the both players and their parents. They also filed 
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the affidavit of the registrar, attached to the plaintiff’s final official transcript. The defendants 

filed a separate motion that those depositions and the registrar’s affidavit be submitted under 

seal. As to the registrar’s affidavit, defendants argue that although the plaintiff’s academic 

performance for 2 years was relevant to the case; her overall academic performance was private 

and not relevant. The defendants claimed that the plaintiff had a privacy interest in her transcript 

significant enough that the registrar’s affidavit should be sealed. They argued that the existence 

of FERPA elevated her privacy interest to the level of a compelling governmental interest. 

Defendants also argued that several former students who were not parties to the case had a 

privacy interest in the alleged comments and conversations recounted in the depositions at issue. 

In support of this assertion, defendants argued that an individual has a privacy interest in 

information about her body, health, and sexual activities, and that these particular individuals’ 

privacy interest are heightened by FERPA because they were students at a federally funded 

institution at the time the alleged comments were made. A United States District Court of North 

Carolina reasoned that the existence of FERPA does not heighten the students’ privacy in the 

depositions. Moreover, the information at issue in the depositions was not an educational record 

as defined by FERPA.  

Norwood (1991) and Webster Groves (199) made it clear that the First Amendment right 

of access does not apply to student administrative hearings. The Sixth Circuit in U.S. v. Miami 

University (2002) held that there was no First Amendment Rights of Access to student 

disciplinary records detailing criminal activities and punishment. Although Bauer (1991) with 

regard to student disciplinary records and Student Press Law Center (1991) with regard to 

campus law enforcement records found that plaintiffs stated substantial claims for First 

Amendment right of access for disciplinary records and campus law enforcement records 
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respectively, these rulings were prior to the 1992 and 1998 amendments to FERPA. Given the 

amendments and the ruling in U.S. v. Miami Univ. (2002) it appears that any conflict that existed 

between the First Amendment and FERPA, at least in the context of disciplinary records and law 

enforcement records, has been extinguished. Also, as demonstrated in Warner (2000) and 

Jennings (2004), plaintiffs are not likely to have much success with First Amendment claims 

regarding the non-disclosure provisions of FERPA. 

 

Fourteenth Amendment 

As with the First Amendment, there were many cases that involved claims of Fourteenth 

Amendment along with claims of FERPA violations. There were five cases that were identified 

where the courts’ reasoning; the plaintiffs’ arguments; or the defendants’ arguments 

demonstrated more of an interaction between the Fourteenth Amendment and FERPA. The cases 

include Bauer v. Kincaid (1991), Norwood v. Slammons (1991), Doe v. Knox County Board of 

Education (1996), Warner v. St. Bernard Parish School Board (2000), and Risica ex rel. Risica 

v. Dumas (2006). There is little reason to consider in detail both Bauer and Norwood as both 

were third-party requests for disclosure for campus police records and disciplinary records, and 

plaintiffs argued for infringements of the First and Fourteenth Amendments; therefore, for the 

same reasons as discussed above under the First Amendment, case law and the 1992 and 1998 

FERPA amendments have essentially mooted these types of claims. Doe v. Knox County, 

Warner, and Risica all were non-disclosure cases. 

The United States District Court of Kentucky, London Division in Doe v. Knox County 

(1996), responded to the plaintiff’s claim associated with a right to academic privacy guaranteed 

by the Equal Protection Clause of the Fourteenth Amendment. The plaintiff alleged that the 
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defendant discussed the plaintiff’s placement, medical condition and disability with a newspaper 

reporter. Although the court held that FERPA created a right to academic privacy and, therefore, 

there was a claim for violation of the Fourteenth Amendment, the action was based on §1983. As 

noted earlier, the U.S. Supreme Court in Gonzaga (2002) held that FERPA did not provide for an 

§1983 claim.  

The United States District Court of Connecticut asserted that the plaintiff in Risica (2006) 

was attempting to circumvent the holding in Gonzaga by using the Fourteenth Amendment as a 

backdoor. The court noted that as an initial matter, the court was doubtful that the Supreme Court 

would be persuaded by plaintiff’s argument that FERPA creates a reasonable expectation of 

privacy in students actionable under a Fourteenth Amendment invasion of privacy theory. The 

court further stated that it doubts that any provision of FERPA can be said to create a reasonable 

expectation of privacy in an individual after Gonzaga. The court observed further that no 

reasonable principal in the circumstance of the case would have believed that telling her support 

staff about a student’s suspension would have constituted a violation of the Fourteenth 

Amendment. The court concluded that there was no evidence in the record that could support a 

jury determination that the principal had invaded plaintiff’s privacy in violation of his Fourteenth 

Amendment due process rights.  

As noted above in the discussion under the First Amendment cases, Warner (2000) 

involved the release to a newspaper of mother’s letter to her son’s teacher. Although the United 

States District of Louisiana was not impressed with the plaintiffs’ First Amendment argument, 

the court reasoned differently with the plaintiff’s Fourteenth Amendment argument. The court 

asserted that the public’s need to know in the case was an insufficient basis to infringe upon a 

parent’s right to direct the education of her child. Therefore, summary judgment on the plaintiffs’ 
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claim under §1983 for violation of her Fourteenth Amendment right to privacy under either the 

confidentiality or autonomy aspects of the right to privacy was not warranted. The court asserted 

that there was no evidence in the case as the defendants adhered to even the most minimum 

procedures required by due process in releasing the parent’s letter to the media. The court 

acknowledged that the plaintiffs’ due process claim was based on denial of a right to procedural 

due process created and defined by FERPA. The court concluded that the plaintiff was entitled to 

claim the procedural protections of due process. 

The Warner case was pre-Gonzaga, and the United States District Court in Risica (2006) 

appears to have settled the issue in that courts are not likely to allow a plaintiff’s claim utilizing 

the Fourteenth Amendment to proceed and circumvent the Gonzaga ruling that FERPA does not 

provided the basis for such a claim. According to the cases reviewed, it does not appear that 

would-be plaintiffs are likely to be successful in litigation by arguing that FERPA’s disclosure 

provisions provide the basis for Fourteenth Amendment claims.  

 

FERPA and Social Issues 

Child Abuse/Neglect and FERPA 

Although there are eleven cases included here, there possibly could have been a few 

more. However, those cases involving disciplinary records and/or law enforcement records 

which have already been discussed were left out of this category; primarily, because those cases 

did not significantly contribute to this section. The cases include Brouillett v. Cowles Pub. Co. 

(1990), Parents Against Abuse in Schools v. Williamsport Area School Dist. (1991), Zaal v. State 

(1992), Jensen v. Reeves (1999), Storck v. Suffolk County Department of Social Services (2000), 

Ellis v. Cleveland Municipal School Dist. (2004), Baker v. Mitchell-Waters (2005), C.M. v. 
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Board of Education of the Union County Regional High School Dist. (2005), BRV, Inc. v. 

Superior Court (2006), Disability Rights Wisconsin v. State of Wisconsin Dept. of Public 

Instruction (2006), and Unified School Dist. No. 259, Sedgwick County, Kan. v. Disability Rights 

Center of Kansas (2007). Six of these cases (Brouillett, Parents Against Abuse, Ellis, Baker, 

C.M., and BRV, Inc.) had specifically to do with teacher abuse of students. Disability Rights 

Wisconsin and Disability Rights Center of Kansas involved investigations by protection and 

advocacy agencies. 

The Supreme Court of Washington in Brouillett (1990) responded to a request for records 

specifying teacher certificate revocations during the preceding 10 years. The publishing company 

requesting the records wanted to use the records to prepare investigative articles on teacher 

sexual misconduct with students. Although the court’s reasoning primarily turned on FERPA 

protecting student records and not teacher records, the court stated the case involved important 

issues of public policy. The plaintiffs in Parents Against Abuse in Schools (1991) were a parents 

association and a number of individual parents of fourth graders who suffered physical and 

emotional abuse at the hands of their teacher. At issue was the requested disclosure of the school 

psychologist’s records pertaining to evaluations of the students suspected of being abused. The 

Commonwealth Court of Pennsylvania noted that even if the psychologist’s arguments had 

merit, they would be outweighed by the need to safeguard the health and welfare of the children. 

The court stated further that the children involved were victims of abuse, and as such required 

special treatment to help them overcome its negative effects. The parents intended to use the 

psychologist’s notes to enhance the process. In Ellis (2004), the issue was a discovery dispute 

regarding information pertaining to allegations of substitute teachers’ alleged corporal 

punishment of students. The United States District Court of Ohio, Eastern Division cited 
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Brouillett (1990) in observing that courts have held that FERPA does not prevent the disclosure 

of records specifying reasons for teacher certificate revocations or the names of the victim and 

witness to an alleged incident of sexual harassment by a teacher. The Court of Appeals of Ohio, 

Second District responded to a complaint that a 12-year-old boy with cerebral palsy was 

assaulted, abused, and neglected by a teacher. In Baker (2005), the court cited Ellis (2004) and 

held that information relating to allegations of physical abuse by teachers was not protected from 

discovery by FERPA. The United States Court of Appeals, Third Circuit, in C.M. (2005) 

responded to record disclosure involving allegations of physical abuse of a disabled child at the 

hands of a teacher. The parents took issue with release of educational records to insurance 

carrier, attorney, and Office of Civil Rights. The Third Circuit did not find any violations of 

FERPA with regard to any of these disclosures. In BRV, Inc. (2006), a superintendent/principal 

was accused of verbally abusing students and sexually harassing female students. The California 

Court of Appeal, Third District cited Jensen (1999) where a school official sent reports to the 

parents of victims and witnesses of a particular student’s verbal and physical harassment. The 

Court of Appeals in Jensen determined that the school did not violate FERPA by releasing the 

investigation reports. The BRV court asserted that reading such disclosure to fall within the ambit 

of FERPA would place educators in an untenable position in that they could not adequately 

convey to the parents of affected students that adequate steps were being undertaken to assure 

the safety of the student. 

In Disability Rights Wisconsin (2006), the protection and advocacy agency (DRW) sued 

the Wisconsin Department of Public Instruction (DPI), seeking to compel DPI to turn over 

records of its investigation into use of seclusion rooms for disciplining students at a elementary 

school. The United States Court of Appeals, Seventh Circuit, stated that neither students with 
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disabilities nor their parents are harmed when a protection and advocacy agency is permitted 

access to records. On the contrary, the agency’s access facilitates protection of individuals with 

mental illness--it is the only way to realize the agency’s role as watchdog of the system. The 

Seventh Circuit further observed that privacy interests are frequently outweighed by DRW’s 

broad mandate to investigate and remedy suspected abuse or neglect. In Disability Rights Center 

of Kansas (2007), a school district specifically asked the court to resolve the tension between 

federal law that authorizes a protection and advocacy agency to have access to individual records 

in certain situations and FERPA. The United States Court of Appeals, Tenth Circuit, did not 

address the issue holding that the school district’s action was moot since agency had voluntarily 

withdrawn its records request, and held that the fact that the agency could request records in the 

future was not sufficient to overcome mootness.  

The two remaining cases included in this section concerned alleged abuse of child at the 

hands of a family member and request or disclosure of school records. A United States District 

Court of New York in Storck (2000) responded to a civil rights case where the plaintiff was a 

mother charged with neglect. The Suffolk County Department of Social Services subpoenaed 

school records of the suspected abused child’s siblings. The mother claimed that the subpoena 

without her knowledge violated her FERPA rights. The court observed that to the extent the 

plaintiff had any claim pursuant to FERPA; it would have been a claim against the school that 

allegedly unlawfully provided the records, not against the party requesting the records. The court 

further noted that even if the court were to accept plaintiff’s strained reading of FERPA, the 

claim would nonetheless be properly dismissed. The court reasoned that it would certainly be 

objectively reasonable for any defendant herein to believe that his or her actions did not violate 

any clearly established federal rights under FERPA. In Zaal (1992), the petitioner was charged 
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with sexual abuse of his 12-year-old granddaughter. The grandfather denied the charges and 

alleged that the granddaughter tried to set him up because they were was a history of conflict 

between the grandfather and the child’s father. The grandfather subpoenaed the victim’s school 

records from the Montgomery County Board of Education, and the Board moved for a protective 

order. The grandfather argued that he was aware that the granddaughter had an emotional 

disability requiring special education and because he denied her allegations, the case would 

likely turn on the victim’s credibility. The Court of Appeals of Maryland noted that disclosure of 

records is permitted when the need for it outweighs the privacy interest of the student or his or 

her parents. However, just because one is facing serious charges does not mean that a victim’s 

educational records can be reviewed. The court observed that when the issue before the court is 

the credibility of the victim, a determination that the victim’s educational records are relevant 

may have broader implications--it may require that the defendants have direct access to those 

records. The court further observed that the grandfather subpoenaed the granddaughter’s 

educational records in order to effectively cross-examine her concerning her motivation, bias, 

and veracity. It was for that reason that he proffered the longstanding antagonistic and hostile 

relationship between the victim’s father and himself. His other proffers included the suggestion 

that the records might show a pattern of acting out to gain attention, or of lying, go to 

establishing why, and how, the records conceivably could be used to attack the granddaughter’s 

credibility. The court reasoned that given the issue before the court, and the seriousness of the 

charge the petitioner faced, these proffers, far from being frivolous, place before the court the 

petitioner’s legitimate concerns and gave plausibility to his stated need to review the records for 

relevant information. However, the court observed that juxtaposed against the petitioner’s proffer 

is the victim’s legitimate interest in the privacy of the contents of her educational records. The 
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Court of Appeals ultimately held that the trial court had erred in its process of determining the 

need for disclosure of the requested records. The court remanded the case and concluded that the 

trial court’s review should not only be aimed at discovering evidence directly admissible but also 

that which is usable for impeachment purposes, or that which would lead to such evidence.  

It appears from the case law that some issues remain unsettled with regard to disclosure 

of educational records concerning the issue of child abuse and neglect. Although the Seventh 

Circuit in Disability Rights Wisconsin (2006) appeared to lean toward disclosure with regard to 

requests from protection and advocacy agencies, there appears to remain some amount of 

uncertainty as evidenced in Disability Rights Center of Kansas (2007). Since the Tenth Circuit 

declined to address the issue in the 2007 case, it seems that conflict could continue with 

educational institutions trying to comply with FERPA and protection and advocacy agencies 

seeking to meet their purpose of protecting disabled students. However, with the issue of alleged 

teacher abuse of children, the courts (Brouillett, 1990; Parents Against Abuse, 1991; Ellis, 2004; 

Baker, 2005; C.M., 2005; and BRV, Inc., 2006) have been rather consistent in favoring disclosure 

of requested records. The courts’ reasoning has been just as consistent as in addition to finding 

that FERPA does not protect teacher records, the health and welfare of students will likely 

prevail over any protections of records afforded by FERPA. Zaal (1992), standing alone, appears 

to open up many concerns for educational institutions. The Court of Appeals of Maryland 

appeared to labor over resolving the issue of whether to disclose educational records of students 

who may allege abuse by family members or others. It seems that others accused of sexual 

abusing a child may want to indict the child’s credibility by subpoenaing the child’s educational 

records; especially if the student had some type of troubled past. Although the Court of Appeals 
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in that case clearly was not going to allow a fishing expedition, the court did not close the door to 

issuing a subpoena in such cases. 

 

Technology and FERPA 

Of the 104 cases reviewed, more than 9 cases could possibly be discussed here under 

technology. However, the 9 cases identified reveal the impact of technological advance on 

FERPA provisions. When considering that FERPA was enacted in 1974 it is not difficult to 

imagine that Congress at that time could not have possibly fathomed the technology explosion to 

come. It stands to reason that FERPA was not developed and enacted to adequately respond to 

the technological advances.  

Although Michigan State University had established a student directory, the plaintiff in 

Kestenbaum v. Michigan State University (1983) sought to compel the university to release a 

duplicate of magnetic tape used to produce the university’s directory. The Supreme Court of 

Michigan reasoned that the university’s decision to publish the directory did not control the later 

decision to invoke exemption as to the magnetic tape. The court further stated that there is 

available a larger storehouse of information about each of us than ever before. The court 

reasoned that computer information is readily accessible and easily manipulated. Data available 

on a single tape can be combined with data on other tapes in such a way as to create new, more 

comprehensive banks of information. The court went on to assert that form, not just content, 

affects the nature of information. Seemingly benign data in an intrusive form takes on quite 

different characteristics that if it were merely printed. The concluded that the very existence of 

information in computer-ready form may serve to motivate an invasion of privacy. 
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In Board of Educ. of City of New York v. Regan (1986), a state chief financial officer 

attempted to audit New York City Board of Education’s Attendance and Drop-Out Prevention 

Program. Among the materials sought included a computerized list of approximately sixty-

thousand students who had been identified by school personnel as suitable candidates for the 

program. Although the court did not find that disclosure was warranted, it seems reasonable that 

the state chief financial officer may not have even requested that large amount of information in 

the first place if it were not for it being computerized.  

In M.R. R.R. v. Lincolnwood Board of Education (1994), an example of a student’s 

behavior was videotaped by school officials. The plaintiff alleged a FERPA violation due to the 

use of the videotape. A United States District Court of Illinois seemed to accept the videotape as 

an educational record, and found disclosure of the tape did constitute a violation of FERPA as 

the video-tape was watched by those with a legitimate educational interest.  

The Educational Management Information System (“EMIS”) was created by the Ohio 

General Assembly to serve as a computer information network for Ohio public schools. Four 

local boards of education challenged that constitutionality of all three components of EMIS, and 

this gave rise to Princeton City School Dist. v. Stated Board (1994). The trial court invalidated 

the portion of the statute that required school officials to collect staff social security numbers. 

The trial court, however, upheld the remaining portions of EMIS. The Court of Appeals of Ohio, 

Hamilton County, stated that the purpose of FERPA is to achieve a balance between the 

students’ interest in privacy and the government’s interest in evaluating a school system. The 

court noted that contrary to the Board’s argument, they had the burden of showing that EMIS 

unconstitutionally conflicted with FERPA. The court maintained that the Board made no attempt 

to meet their burden by showing that EMIS did not fit into FERPA exemptions. The court 
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concluded that because EMIS neither frustrates the purpose of FERPA nor makes it impossible 

to comply with the federal legislation, the two statues did not conflict. Accordingly, it was held 

that FERPA did not preempt EMIS. 

In State ex rel. The Miami Student v. Miami Univ. (1997), the plaintiffs sought records of 

student disciplinary proceedings, and intended to use the records to develop a data base and track 

student crime trends on campus. As with Regan (1986), this case suggests that technology has 

perhaps increased requests for information; especially, large amounts of information. Since 

computer technology allows the handling of large amounts of information and such things as 

tracking trends, etc., it is reasonable to expect that as technology continues to grow, requests for 

student educational information will also grow in number.  

As previously noted, Medley v. Board of Educ., Shelby County (2005) involved a teacher 

requesting videotapes of her classroom. The school district authorized the installation of cameras 

to monitor the teacher’s performance after students in her special education class complained 

that she treated them inappropriately. The Court of Appeals of Kentucky reasoned that 

videotapes of students are educational records within the meaning of FERPA. The court 

ultimately held that the teacher had a legitimate educational interest in the tapes; therefore, 

FERPA did not prohibit the release of the tapes to the teacher. 

Rome City School Dist. Disciplinary Hearing v. Grifasi (2005) involved a student 

requesting a judicial subpoena directing school officials to produce all videotapes and audiotapes 

depicting the altercation which was the subject of the student’s disciplinary hearing. The school 

district opposed the student’s application for a judicial subpoena on the grounds that FERPA 

prohibits disclosure of the videotape under the threat of the district losing federal funding. The 

court held that FERPA was not intended to apply to records, such as the videotape in question 
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which was recorded to maintain the physical security and safety of the school building and which 

does not pertain to educational performance of the students captured on the tape. The court 

concluded that clearly, the videotape in question was not an education record within the meaning 

of FERPA.  

Warner Bros. Record, Inc. v. Does 1 – 6 (2007) and Arista Records LLC v. Does 1 – 7 

(2008) both involved seeking expedited discovery for electronic stored information sufficient to 

identify individuals involved in file sharing. The plaintiffs in each case sought such information 

as email address and Media Access Control (“MAC”) address. The plaintiffs alleged that the Doe 

defendants used an online media distribution system to download plaintiffs’ copyrighted works 

and/or distribute copyrighted works to the public without authorization. Although the plaintiffs 

did not know the true names of the Doe defendants, plaintiffs had identified each defendant by 

unique Internet Protocol (“IP”) Address assigned to that defendant on the date and at the time of 

that defendant’s allegedly infringing activity. The United States District Court, District of 

Columbia in Warner Bros. Record, Inc. and a United States District Court of Georgia in Arista 

Records, granted the plaintiffs’ Motion for Leave to Take Expedited Discovery. 

Given that two United States District Courts in the most recent cases of Warner Bros. 

Record, Inc. (2007) and Arista Records (2008) have granted subpoenas for student educational 

information in cases involving peer-to-peer file sharing, it appears that educational institutions 

will not be able to use FERPA as a defense to quash subpoenas in such circumstances. It seems 

that educational institutions and students alike would do well to expect that such court action is 

likely to follow. Specifically, students need to understand that their educational institutions will 

most likely have to disclose their relevant information in these cases. Specifically, educational 

institutions would do well to expect, given the success of record companies in this type of court 
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action, that more companies are likely to be interested in prosecuting students thought to violate 

copyright laws, and that those records companies looking to prosecute are likely to go through 

the educational institutions to collect the information necessary for prosecution. While that issue 

seems rather clear, the issue of videotapes being judged as constituting an educational record 

within the meaning of FEPRA is, perhaps, not so clear. In Grifasi (2005), the court found that a 

videotape of a student fight did not constitute an educational record under FERPA. However, in 

M.R. R.R. (1994), the court found that a videotape of teacher’s performance in the classroom was 

an educational record. Likewise, the Court of Appeals of Kentucky found that a videotape of a 

student’s behavior was an educational record. The Grifasi Court reasoned that the tape of the 

student fight did not constitute an education record because the tape did not pertain to 

educational performance of students and because its purpose was to maintain the safety of the 

school building. Therefore, perhaps, security tapes are not likely to be considered an educational 

record, and tapes (i.e., M.R. R.R. and Medley) that are recorded for purposes to improve teacher 

or student performance are likely to be considered educational records under FERPA. 

Nonetheless, the issue of whether videotapes constitute educational records under FERPA seems 

unsettled. Although not an issue per se’, it is reasonable to suggest that computer technology has 

and will lead to more requests for educationally related information, as the technology allows for 

large amounts of date to be stored and then disseminated. However, the Supreme Court of 

Michigan (Kestenbaum) in 1983 stated that form, not just content, affects the nature of 

information. Since that case was over 25 years ago, it will be interesting to see if other courts use 

that same line of reasoning when considering whether or not to order the disclosure of student 

educational records.  
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Athletics and FERPA 

Salzwedel and Ericson (2003) asserted that the corruption in college athletics is a story 

repeatedly told but a problem never solved. FERPA is the shield behind which higher education 

hides academic corruption in college athletics. Although Salzwedel and Ericson may have been 

talking more about dishonesty in grading or students taking “fluff” courses, etc., included here 

are cases involving a third-party request for records pertaining to college athletics and some form 

of alleged wrongdoing. The cases included are: Connoisseur Communication of Flint v. 

University of Michigan (1998); Kirwan v. The Diamondback (1998); Burlington Free Press v. 

University of Vermont (2001); Unincorporated Operating Division of Indiana Newspapers, Inc. 

v. The Trustees of Indiana Univ. (2003); and Dallas Morning News v. Board of Regents of the 

Univ. of Oklahoma (2007). 

In Connoisseur Communication of Flint (1998), a reporter requested all writings 

pertaining to the possession and use by a student-athlete and scholarship varsity basketball 

player, of a Ford Explorer automobile recently involved in a roll over accident. The University of 

Michigan moved for summary judgment pursuant to Freedom of Information Act (FOIA) and 

FERPA. The Court of Appeals of Michigan held that exception to FOIA, when disclosure would 

put educational institution out of compliance with FERPA, precluded release of information in 

student-athlete’s file regarding automobile he was driving when involved in accident.  

Kirwan (1998) originated from a report sent to the NCAA by the University of Maryland 

regarding student-athlete accepting money from a former coach to pay the student-athlete’s 

parking tickets. The student-athlete was suspended for three games as a result. The Diamondback 

began investigating this incident and other alleged incidents involving the men’s basketball team. 

The investigation was in response to allegations that certain members of the men’s basketball 
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team were parking illegally on campus, for example parking in handicapped spaces, and were 

receiving preferential treatment from the university with respect to the parking violation fines 

imposed. On several occasions, The Diamondback requested documents pursuant to the 

Maryland Public Information Act. The Court of Appeals of Maryland held that the records 

sought were not education records protected under FERPA.  

In Burlington Free Press (2001), a newspaper sought documents relating to student 

hazing incidents. Beginning in the fall of 1999, the University of Vermont officials became 

aware of hazing on its hockey team and took certain steps to deal with it. The newspaper 

appealed the Washington Superior Court’s denial of expenses and attorney fees, but the 

newspaper substantially prevailed in the action. 

Unincorporated Operating Division of Indiana Newspapers, Inc. (2003) had to do with 

investigations regarding Coach Bobby Knight’s actions toward a basketball player and another 

University of Indiana student. The Court of Appeals of Indiana held that: (1) materials generated 

by university’s police department in the course of its investigation were excepted from public 

disclosure; (2) FERPA requires education records to be kept confidential and, therefore, satisfies 

exception in Access to Public Records Act for public records which are required to be kept 

confidential by federal law; and (3) materials were not “education records,” if court redacted any 

information which could lead to the identity of former or present students. 

In Dallas Morning News (2007), there was a request for records regarding the University 

of Oklahoma’s investigation into the employment of some of its student-athletes at the Big Red 

Sports and Imports. The university disclosed a number of responsive documents but redacted 

certain information from those documents, asserting such redactions were required by FERPA. 

The university asserted that FERPA required it to maintain the requested documents’ 
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confidentiality and the Oklahoma Open Records Act (OORA) permitted such protection. The 

District Court of Oklahoma County held that the plaintiff had sufficiently alleged that it was 

improperly denied access records in violation of OORA.  

In four of the five cases reviewed here, the third-party requesting records prevailed over 

the educational institution which claimed FERPA prohibited disclosure. Although this is a small 

number of cases, it does not appear that FERPA serves as a very effective shield for educational 

institutions to hide behind; at least, with regard to some allegations of wrong-doing.  
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CHAPTER V 

SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS 

Introduction 

The purpose of this research was to examine the cases involving the provisions of 

FERPA, and to provide from that examination a description of the issues as evidenced in the case 

law. Every FERPA-related case published in the West’s Law National Reporter System since 

FERPA’s inception in 1974 was considered. Dependant upon this process, the cases range from 

1982 to 2008. Specifically, the research provides a description of 104 court cases that were 

briefed and analyzed to answer the research questions. This chapter includes a summary of the 

research as it relates to the research questions, conclusions based on the analyses of the court 

cases, and recommendations for future studies in this area. 

 

Summary 

The following research questions served as the foundation for this research and they are 

as follows: 

 

Research Question 1 

What issues involving FERPA have been clearly defined by the federal and state courts?

 1. The U.S Supreme Court in Gonzaga Univ. v. Doe (2002) determined that FERPA does 

not confer enforceable rights. Although prior to Gonzaga courts had little trouble reaching the 

decision that FERPA did not confer a private right cause of action, the issue that lingered until 
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Gonzaga was whether a plaintiff could advance a §1983 claim for alleged FERPA violations. 

The U.S. Supreme Court in Gonzaga settled that issue in determining that FERPA violations 

could not serve as a basis for a §1983 claim. Although there has been some question regarding 

the applicability of Gonzaga to the record-access provisions of FERPA, the case law suggests 

that too is well-settled, that the record-access provisions will not support a §1983 claim. That 

conclusion is, perhaps, best supported by J.P. ex rel. Popson v. West Clark Community Schools 

(2002) and Taylor v. Vermont Department of Education (2002).  

2. The United States Supreme Court in Owasso Independent School Dist. v. Falvo (2002) 

determined that peer-grading was not in violation of FERPA. 

3. It appears rather well-settled, as established by Tarka v. Cunningham (1990) and Lewin 

v. Medical College of Hampton Roads (1996), that grades and/or the grading process cannot 

serve as the basis for an educational institutions being required to have a record-amendment 

hearing under FERPA. Both courts made it very clear that such a claim would be a misuse of 

FERPA’s provisions. Also, a United States District Court of Virginia in Goodreau v. Rector and 

Visitors of University of Virginia (2000) cited the United States Court of Appeals, Fifth Circuit in 

Tarka v. Cunningham, and stated that it was well-settled that FERPA only allows students to 

challenge and correct ministerial error in their records, not to bring substantive claims regarding 

the reasons for a particular notation having been made. 

4. FERPA protects student records, not teacher records. The court in Klein Independent 

School Dist. v. Mattox (1987) held that college transcripts of teachers are not protected as 

education records under FERPA. The court in Brouillet v. Cowles Publishing Company (1990) 

cited Klein, and held that FERPA protects student records, not teacher records. The United States 

District Court in Ellis v. Cleveland Municipal School Dist. (2004) cited Klein and asserted that 
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FERPA applies to the disclosure of student records, not teacher records. The Ellis court stated 

that it is clear that Congress did not intend FERPA to cover records directly related to teachers 

and only tangentially related to students. The Court of Appeals of Ohio, Second District, in 

Baker v. Mitchell-Waters (2005), cited both Klein and Ellis and held that records directly related 

to the activities and behaviors of teachers themselves are not protected by FERPA. The 

California Court of Appeal, Third District, in BRV, Inc. v. Superior Court (2006) found support 

in Falvo and held that an education record is one that directly relates to a student. 

5. As the court in Norwood v. Slammons (1991) held, the term student does not include 

one who has not been in attendance at an educational institution. 

6. The courts in Jain v. State (2000), Com. v. Nathaniel N. (2002), and Slovinec v. 

DePaul Univ. (2003) were clear in deciding that when not involving parental or student record-

access, FERPA does not mandate disclosure, but either allows or prohibits disclosure.  

7. Norwood v. Slammons (1991) and Webster Groves School Dist. v. Pulitzer Publishing 

Company (1990) made it clear that the First Amendment right of access does not apply to student 

administrative hearings. 

8. FERPA does not prohibit disclosure of properly redacted disciplinary records. This is 

supported by the United States Court of Appeals, Sixth Circuit ruling in U.S. v. Miami Univ. 

(2002) and the Supreme Court of Montana in Board of Trustees, Cut Bank Public Schools v. Cut 

Bank Pioneer Press (2007). In addition to citing Miami Univ. for support, the high court of 

Montana cited Osborn v. Board of Regents of Univ. of Wisconsin System (2002) and 

Unincorporated Operating Division of Indiana Newspapers, Inc. v. Trustees of Indiana Univ. 

(2003). 
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Research Question 2 

What are the outcomes associated with FERPA litigation? 

1. Concerning the applicability of FEPRA to private institutions, the courts generally not 

only consider the amount of financial aid provided by the federal government, but perhaps more 

importantly, the amount of influence over everyday operation and/or decision making the 

government may have over the agency or institution. The courts have described this as a 

symbiotic relationship. The court decisions contributing to this outcome include Smith v. 

Duquesne (1985), Williams v. Discovery Day School (1996), Odom v. Columbia (1995), and 

Slovinec v. DePaul University (2003). 

2. Butler v. South Glens Falls School District (2000) suggests that former K-12 students 

seeking to bring FERPA claims as adults for an alleged violation of FERPA occurring while in 

K-12 school may not have standing as the purported claim would be that of the parent(s). 

3. Parents Against Abuse in Schools v. Williamsport Area School Dist. (1991) and 

Belanger v. Nashua, New Hampshire, School Dist. (1994) suggest that the records of 

professionals (i.e., psychologists and attorneys, respectively) may be subject to parental access 

under FEPRA if the professional is employed by the educational institution and the records 

pertain directly to students. 

4. Whereas, a policy or practice doctrine appears to be a part of the well-settled law 

associated with FERPA’s non-disclosure provisions, it appears to be unsettled law with regard to 

FERPA’s record-access provisions. Therefore, the question remains whether a policy of denying 

access to educational records is required for there to be a violation of §1232g(a)(1)(A). The 

United States Court of Appeals, Fourth Circuit in Lewin v. Cooke (2002), reasoned that under 

FERPA an institution that effectively prevents a student from access to his education records 
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violates §1232g(a)(1)(A), regardless of whether it also has a policy of denying access to such 

records. Conversely, the United States District Court in J.P. ex rel. Popson v. West Clark 

Community Schools (2002) did not find a violation of §1232g(a)(1)(A), in part, by reasoning that 

the fact one teacher had a habit of throwing out personal teaching notes at the end of the school 

year does not establish the existence of a school-wide policy or practice of throwing them out. 

With that noted, it is not difficult to follow the reasoning of the Fourth Circuit as the relevant 

part of §1232g(a)(1)(A) essentially states an educational institution that violates FEPRA is an 

institution “which has a policy of denying, or which effectively prevents, eligible students . . . the 

right to inspect and review their education records.” The Fourth Circuit’s ruling suggests that an 

isolated incident of effectively preventing access to records constitutes a violation of FERPA. If 

this is so, it seems that, also as reasoned by the Fourth Circuit, the only remedy for such a 

violation would be for the educational institution to provide access to the documents in question. 

5. The Fourth Circuit in Lewin v. Cooke (2002) also held that while the Master Challenge 

Exam (answer key) was certainly relevant to the plaintiff’s §1232g(a)(2) claim to correct his 

educational record, and thus discoverable in that action, it was not itself one of the plaintiff’s 

education records. Therefore, it is worthy to note that what might not be accessible under 

§1232g(a)(1)(A) might be accessible under §1232g(a)(2). For all practical purposes, a clever use 

of §1232g(a)(2) may broaden the scope of record access in some instances as would-be plaintiffs 

would not have to necessarily rely upon §1232g(a)(1)(A) to gain access to documents. 

6. The United States Court of Appeals, Second Circuit, in Taylor v. Vermont Department 

of Education (2002) found that while a non-custodial parent could exercise rights as afforded by 

§1232g(a)(1)(A), that same parent lacked standing to bring a §1232g(a)(2) claim. Therefore, 
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while a non-custodial parent normally has record-access rights, it does not always follow that the 

same parent has a right to a hearing. 

7. The United States District Court in Goodreau v. Rector and Visitors of University of 

Virginia (2002) established that school administrators could be held accountable, in the form of 

supervisory liability, if school personnel or student government bodies or student disciplinary 

boards are found to be in violation of FERPA.  

8. The United States Supreme Court in Owasso Independent School Dist. v. Falvo (2002) 

noted that assuming a teacher’s grade book is an education record, grades on students’ papers are 

not covered by FERPA at least until the teacher has recorded them. The Court did not reach the 

broader question whether FERPA protects grades on individual assignments once they are turned 

into teachers. In Com. v. Buccella (2001), the Supreme Court of Massachusetts relied on the 

Tenth Circuit’s ruling in Falvo v. Owasso (2000). Although the United States Supreme Court 

overturned the Tenth Circuit’s ruling, there was some common ground shared by the two courts. 

The Tenth Circuit held that student papers per se’ were not education records, but that the grades 

on them were. Therefore, the Massachusetts Court in Buccella found that a student’s handwriting 

exemplars were not education records. Because the U.S. Supreme Court declined to specifically 

address the issue, perhaps, the Tenth Circuit and the Massachusetts Supreme Court offer more 

guidance. However, it can be read that the leaning of the U.S. Supreme Court would be that 

students papers with grades and once in possession of the teacher would be an education record 

under FERPA. All three courts ruled that student papers themselves are not education records, so 

it would depend on who is in possession of the papers and whether or not the papers have grades 

on them. 



 

670 

9. While some documents may meet the requirement under FERPA to be deemed 

protected education records, such records may be redacted so that they do not constitute 

protected education records (e.g., Unincorporated Operating Division of Indiana Newspapers, 

Inc. v. The Trustees of Indiana Univ., 2003, and U.S. v. Miami Univ., 2002). 

10. Although it is well-settled that FERPA protects student records, not teacher records, it 

is not so clear how to treat teacher records that contain information directly related to a student. 

In three of the cases (Klein Independent School Dist. v. Mattox, 1987; Ellis v. Cleveland 

Municipal School Dist., 2004; and BRV, Inc. v. Superior Court, 2006), there was no emphasis on 

the need prior to disclosure to redact teacher records of information that are directly related to a 

student; however, in Baker v. Mitchell-Waters (2002) and Unincorporated Operating Division of 

Indiana Newspapers, Inc. v. The Trustees of Indiana Univ. (2003), the courts emphasized the 

need to redact student identifying information from records prior to disclosure. 

11. The courts considered the two statutory indicators found in §1232g(a)(4)(A) in 

determining whether a record constituted an education record under FERPA. The first statutory 

indicator is information that relates directly to a student. There were several courts that 

interpreted education records under FERPA in the narrow terms of specifically relating to 

student academic performance (i.e., Culbert v. City of New York, 1998; Bauer v. Kincaid, 1991; 

Red & Black Pub. Co., Inc. v. Board of Regents of Univ. of Georgia, 1993; and Rome City 

School Dist. Disciplinary Hearing v. Grifasi, 2005). There are a number of other courts that 

interpreted the term education records under FERPA more broadly. Those courts include 

Unincorporated Operating Division of Indiana Newspapers, Inc. v. The Trustees of Indiana 

University (2003) (holding that investigatory documents concerning basketball coach were 

education records as there was information contained directly related to students); Belanger v. 
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Nashua, New Hampshire, School Dist. (1994) (holding that school board attorney records 

containing juvenile adjudication of a student were education records); Connoisseur 

Communications of Flint v. Univ. of Michigan (1998) (holding that student information sheet 

was an education record); Medley v. Board of Education, Shelby County (2005) (holding that 

videotapes of teacher’s performance in the classroom were education records); and Parents 

Against Abuse in Schools v. Williamsport School Dist. (1991) (holding that psychologist’s 

documents related to interviews of students were education records). 

12. The second statutory indicator has to do with records being maintained by an 

educational institution in order for records to be identified as education records under FERPA. 

The United States Supreme Court in Owasso Independent School Dist. v. Falvo (2002) in ruling 

on peer-grading, noted that student papers are not, at that stage, maintained under 

§1232g(a)(4)(A). The Supreme Court reasoned that the word maintained suggests that FERPA 

records will be kept in a school’s record room or on a secure database, but student graders only 

handle assignments for a few minutes as the teacher calls out the answers. The other cases 

addressing this statutory indicator include Olsson v. Indiana Univ. Board of Trustees (1991), Red 

& Black Pub. Co., Inc. v. Board of Regents (1993), Connoisseur Communication of Flint v. 

Michigan (1998), Com. v. Buccella (2001), and Unincorporated Operating Division of Indiana 

Newspapers, Inc. v. The Trustees of Indiana University (2003). Of particular interest is the post-

Falvo case, The Trustees of Indiana University (2003). The Court of Appeals of Indiana asserted 

that Falvo should not be read to mean that all records not maintained by a central custodian 

cannot be education records. Although pre-Falvo, the United States District Court in Belanger 

(1994) ruled more in keeping with the Court of Appeals of Indiana and less like the Supreme 

Court in Falvo. The U.S. District Court found that school board attorney files regarding a student 
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kept separate from the school district’s files were still education records. In the other pre-Falvo 

cases, the courts ruled more in keeping with Falvo. 

13. In Jensen v. Reeves (1999) and Daniel S. v. Board of Education of York Community 

High School (2001), a school employee spoke about information that was likely to be known by 

members of the school community. In both instances, the courts ruled that education records 

were not released. 

14. It seems that the issue of sole possession notes constituting an exception to education 

records as defined by FERPA is somewhat unclear. There were only two cases in the study 

where the issue of sole possession notes was central to the outcome of the case. The 

Commonwealth Court of Pennsylvania in Parents Against Abuse in Schools v. Williamsport Area 

School Dist. (1991) found that although a psychologist privately kept notes at his home, the notes 

were education records under FERPA. The United States District Court in J.P. ex rel. Popson v. 

West Clark Community Schools (2002) ruled more in keeping with the statutory exception 

provided in FERPA for sole possession notes, and found that a teacher’s personal notes were not 

education records under FERPA. 

15. The United States Court of Appeals, Sixth Circuit, in U.S. v. Miami Univ. (2002) 

noted that the Department of Education (DOE) draws a clear distinction between student 

disciplinary records and law enforcement unit records; that the DOE had concluded disciplinary 

records, including those related to non-academic or criminal misconduct by students, are 

education records subject to FERPA. The Sixth Circuit held that disciplinary records could be 

released only with personally identifiable information redacted. The United States District Court 

in DeFeo v. McAboy (2003) differentiated between student disciplinary records and law 

enforcement records in finding that the former are protected by FERPA and the later fall within 
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the law enforcement records exception as provided by FERPA. Although the amendments to 

FERPA and case law have cleared up most of the issues surrounding disciplinary records and 

law enforcement records, it seems that some measure of uncertainty remains when information is 

shared to varying measures between student disciplinary boards and campus law enforcement 

units. However, it seems that if a question exists, the Sixth Circuit in U.S. v. Miami Univ. 

provides a solution being the redaction of personally identifiable information relating to students.  

16. Although §1232g(b)(6)(A-C) allows for disclosure of specific information in 

postsecondary students’ disciplinary records, there has not been an indication that a court is 

willing to impose unfavorable consequences on a university deciding not to allow for such 

disclosure (i.e., Burlington Free Press v. University of Vermont, 2001). However, due to the 

provisions allowing for specific disclosure, courts may be willing to order such specific 

disclosure as detailed by the provisions.  

17. While it appears things are rather well-settled, courtesy of the 1998 amendments and 

U.S. v. Miami University (2002), with regard to the management of student disciplinary records 

in the postsecondary environment; it is less settled in the K-12 environment. The one constant, 

however, appears that courts (Culbert v. City of New York, 1998; Hardin County Schools v. 

Foster, 2001; and Board of Trustees, Cut Bank Public Schools v. Cut Bank Pioneer Press, 2007) 

when ordering disclosure of student disciplinary records will insist on redaction of any 

personally identifiable information contained therein. 

18. As evidenced in Rim of the World Unified School Dist. v. Superior Court (2002), 

what types of information judged to be personally identifiable may be considered more broadly 

in situations involving K-12 students than with postsecondary students. 
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19. There appears to be some uncertainty regarding the disclosure of directory 

information. The courts in Matter of Terry D. (1992), Connoisseur Communications of Flint v. 

University of Michigan (1998), and Disability Rights of Wisconsin v. State of Wisconsin Dept. of 

Public Instruction (2006), seemed to reason along the lines of directory-type information being 

subject to disclosure. In each case, it seemed that the courts did not consider whether the 

information had been designated as directory information. Conversely, the courts in Oregon 

County R-IV School District v. Lemon (1987) and Rathie v. Northeastern Wisconsin Technical 

Institute (1987) specifically reasoned that before any personally identifiable information is 

disclosed as directory information, the educational institution has to designate the information as 

such, and must provide notice and give parents/adult students opportunity to opt out. 

Interestingly, in Rathie (1987) and Brent v. Paquette (1989), the educational institution involved 

did not have a directory information policy in place, but prevailed in court action. In the two 

early cases of Kestenbaum v. Michigan State University (1982) and Krauss v. Nassau 

Community College (1983), the courts reasoned that in those instances where there is a third-

party request for directory information it is appropriate to balance the privacy interests of 

students against the demonstrated need for disclosure. The Oregon County Court reasoned in 

similar fashion by asserting that rather than FERPA requiring disclosure of directory 

information, it allows the disclosure of directory information. 

20. As suggested by at least a couple of courts (i.e., Disability Rights of Wisconsin v. 

State of Wisconsin Department of Public Instruction, 2006, and Loch v. Board of Education of 

Edwardsville Community School Dist., 2007), information that may normally be the kind of 

personally identifiable information that is directory information, and therefore subject to 

disclosure, may have a different impact if disclosed in those situations involving special 
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education records. Directory type information in special education cases may carry with it 

information specific to the student’s disability, etc. 

21. The courts have been rather consistent in reasoning that personally identifiable 

information is information that is easily traceable to a student (i.e., Doe v. Woodford County, 

2000; Ellis v. Cleveland Municipal School Dist., 2004; Baker v. Mitchell-Waters, 2005, and Fish 

v. Dallas Independent School Dist., 2005). 

22. The policy or practice terminology is most often implicated in non-disclosure cases. 

The United States Supreme Court in Gonzaga Univ. v. Doe (2002) observed that FERPA’s non-

disclosure provisions speak only in terms of institutional policy or practice, not individual 

instances of disclosure. 

23. Courts have often set the bar high in order for a policy or practice to be established. 

Perhaps, this tendency is best revealed in Atria v. Vanderbilt University (2005), Risica ex rel. 

Risica v. Dumas (2006), and Weixel v. Board of Education of City of New York (2002), where the 

facts suggested that school personnel repeatedly released student information, but the courts held 

that the disclosures did not constitute an institutional policy or practice of unauthorized 

disclosures. 

24. The United States District Court in U.S. v. Bertie County Board of Education (2004) 

held that discovery requests in civil action may qualify as law enforcement purposes under 

FERPA, and, subsequently, requested records under such circumstance are not prohibited from 

disclosure under FERPA. 

25. The United States District Court of Alabama, in Tombrello v. USX Corporation 

(1991), held that course records may be released when such records are necessary for 
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determining when a student is eligible for advanced courses and when it is relevant to 

determining the need for financial aid for future courses in the same program. 

25. The Jain v. State (2000) holding demonstrated that FERPA’s health and safety 

provision does not mandate disclosure, but rather allows for disclosure. 

27. There appears to be willingness for the courts to rule for disclosure when there is a 

question of health or safety for students (i.e., Culbert v. City of New York, 1998; Doe v. 

Woodford County Board of Education, 2000; Ellis v. Cleveland Municipal School Dist., 2004; 

Rome City School Dist. Disciplinary Hearing v. Grifasi, 2005; and Baker v. Mitchell-Waters, 

2005). 

28. It seems reasonable to suggest that courts are generally willing to issue subpoenas for 

educational records protected by FERPA when there is ongoing litigation. The following cases 

support that suggestion: Victory Outreach Center v. City of Philadelphia (2005), Catrone v. 

Miles (2007), Warner Bros. Record, Inc. v. Does 1-6 (2007), and Arista Records LLC v. Does 1-

7 (2008). However, as suggested by Connoisseur Communications v. University of Michigan 

(1998), courts will not just grant a subpoena for educational records due to FERPA providing an 

exception for such. The Court of Appeals of Maryland, in Zaal v. State (1992), advocated a 

careful balancing of the students’ privacy interests against a demonstrated need for disclosure. 

One could reasonably expect that when students’ safety is an issue, courts (i.e., Ellis, 2004) will 

be willing to grant a subpoena. 

29. It appears that one way educational institutions can comply with both FERPA and 

state Public Records Acts is to consider redacting personally identifiable information regarding 

students and their parents before releasing information (e.g., U.S. v. Miami University, 2002; Cut 

Bank Public Schools v. Cut Bank Pioneer Press, 2007, and BRV, Inc. v. Superior Court, 2006). 
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However, this is not a clear solution as in some instances plaintiffs have argued that educational 

institutions redact too severely (e.g., Dallas Morning News v. Board of Regents of The Univ. of 

Oklahoma, 2007; and The Miami Student v. Miami Univ., 1997). 

30. From the cases reviewed in this study, it does not appear that the IDEA generally 

frustrates FERPA or that FERPA frustrates the IDEA in any way. In fact, it seems that both 

federal statutes work well together in safeguarding student educational records while the 

provisions of each provide reasonable disclosure, as with directory information (e.g., C.M. v. 

Board of Education of Union County, 2005; and Catrone v. Miles, 2007). As reflected with the 

other FERPA cases, the redaction of personally identifiable information enables the reasonable 

disclosure of special education records (e.g., Loch v. Board of Education of Edwardsville 

Community School Dist., 2007). Generally, as observed in Catrone (2007), IDEA provides 

special education records the protection afforded education records in FERPA. 

31. Given the amendments to FERPA and the ruling in U.S. v. Miami Univ. (2002), it 

appears that any conflict that existed between the First Amendment and FERPA, at least in the 

context of disciplinary records and law enforcement records, has been extinguished. Also, as 

demonstrated in Warner v. St. Bernard Parish School Board (2000) and Jennings v. University of 

North Carolina (2004), plaintiffs are not likely to have much success with First Amendment 

claims regarding the non-disclosure provisions of FERPA. 

32. The United States District Court in Risica ex rel. Risica v. Dumas (2006) appears to 

have settled the issue of Fourteenth Amendment claims for alleged violations of FERPA. The 

Court specifically noted that an attempt to circumvent the Gonzaga ruling by using the 

Fourteenth Amendment as a backdoor would not be allowed. 
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33. It appears from the case law that some issues remain unsettled with regard to 

disclosure of educational records concerning the issue of child abuse or neglect. Although the 

Seventh Circuit in Disability Rights Wisconsin (2006) appeared to lean toward disclosure with 

regard to requests from protection and advocacy agencies, there appears to remain some amount 

of uncertainty as evidenced in Disability Rights Center of Kansas (2007). Since the Tenth Circuit 

declined to address the issue in the 2007 case, it seems that conflict could continue with 

educational institutions trying to comply with FERPA and protection and advocacy agencies 

seeking to meet their purpose of protecting disabled students. However, with the issue of alleged 

teacher abuse of children, the courts have been rather consistent in favoring disclosure of 

requested records. The following cases support the preceding observation Brouillet v. Cowles 

Publishing Company (1990), Parents Against Abuse in Schools v. Williamsport Area School 

Dist. (1991), Ellis v. Cleveland Municipal School Dist. (2004), Baker v. Mitchell-Waters (2005), 

C.M. v. Board of Education of Union County (2005), and BRV, Inc. v. Superior Court (2006). 

34. Zaal v. State (1992), standing alone, appears to open up some concerns for 

educational institutions. The Court of Appeals of Maryland appeared to labor over resolving the 

issue of whether to disclose educational records of students who allege abuse by family members 

or others. It seems that others accused of sexually abusing a child may want to indict the child’s 

credibility by subpoenaing the child’s educational records; especially, if the student has some 

type of troubled past. Although the Court of Appeals in Zaal clearly was not going to allow a 

fishing expedition, the court did not close the door to issuing a subpoena in such cases. 

35. Given that two United States District Courts in the most recent cases of Warner Bros. 

(2007) and Arista Records (2008) have granted subpoenas for student educational information in 

cases involving peer-to-peer file sharing, it appears that educational institutions will not be able 
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to use FERPA as a way to quash subpoenas in such circumstances. While that issue seems rather 

clear, the issue of videotapes being judged as constituting an educational record within the 

meaning of FERPA is, perhaps, not so clear. In Rome City School Dist. v. Grifasi (2005), the 

court held that a videotape of a student fight did not constitute an educational record under 

FERPA. However, in M.R. R.R. v. Lincolnwood Board of Education (1994), the court found that 

a videotape of a teacher’s performance in the classroom was an educational record. Likewise, the 

Court of Appeals of Kentucky in Medley v. Board of Education, Shelby County (2005) found that 

a videotape of a student’s behavior was an educational record. The court in Grifasi reasoned that 

the tape of the student fight did not constitute an educational record because the tape did not 

pertain to educational performance of students and because its purpose was to maintain the safety 

of the school building. Therefore, perhaps, security tapes are not likely to be considered an 

educational record, and tapes (i.e., M.R. R.R. and Medley) that are recorded for purposes to 

improve teacher or student performance are likely to be considered educational records under 

FERPA. Nonetheless, the issue of whether videotapes constitute educational records under 

FERPA seems unsettled. 

36. Although there were a small number of cases reviewed, it does not appear that 

FERPA serves as a very effective shield for educational institutions to hide behind; at least, with 

regard to some allegations of wrong-doing. The cases reviewed under the topic of athletics and 

FERPA were Connoisseur Communications of Flint v. University of Michigan (1998), Kirwan v. 

The Diamondback (1998), Burlington Free Press v. University of Vermont (2001), 

Unincorporated Operating Division of Indiana Newspapers, Inc. v. The Trustees of Indiana 

Univ. (2003), and Dallas Morning News v. Board of Regents of the Univ. of Oklahoma (2007). 
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Research Question 3 

What are the trends that can be discerned from the case law regarding the scope and 

application of FERPA? 

1. Of the 104 cases included in this study, 44 (42%) significantly involved the 

enforcement of FERPA. However, it is reasonable to expect the United States Supreme Court 

ruling in Gonzaga University v. Doe (2002) will reduce the prevalence of cases that involved the 

courts’ being forced to interpret what FERPA allows with regard to enforcement. 

2. It is important to note that since Gonzaga there have been only two record-access 

provisions cases. However, there has been almost the same amount of non-disclosure cases in the 

5 years after Gonzaga as the number of non-disclosure cases in the 5 years before Gonzaga.  

3. There were only 5 cases of the 104 cases reviewed that dealt directly with applicability 

as those cases involved an institution or agency other than a public educational agency or 

institution. The courts have generally considered the amount of influence over everyday 

operation and/or decision making the government may have over the agency or institution.  

4. Only 16 (15%) of the 104 cases reviewed were record-access provisions cases. A 

review of the case law suggests that the FERPA record-access provisions are not frequently 

litigated, and, certainly, not as frequently litigated as the disclosure provisions of FERPA. There 

were only five cases that involved §1232g(a)(2) (hearing provision). With regard to cases 

involving the record-access provisions of FERPA, the trend is for educational institutions to 

prevail. Of the cases reviewed, the educational institution prevailed over 85% of the time. 

5. Of the 16 record-access provision cases, 3 involved the issue of non-custodial parents. 

Although not a substantial percentage of the total number of cases, the issue of non-custodial 

parents and record access was involved in almost 20% of the total record-access provision cases.  
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6. All three record-access cases with an unfavorable ruling for the educational institutions 

were K-12 cases involving parents requesting the educational records of their children. The case 

law suggests that, perhaps, there is a tendency for courts to interpret record-access rights more 

broadly or favorably for the parents of minor children than for adult students. This suggestion is 

strengthened by the courts’ explicit reasoning in Belanger v. Nashua, New Hampshire, School 

Dist. (1994) and Fay v. South Colonie (1985). The court in Belanger concluded that the intent of 

FERPA is to protect not only the privacy of students, but to ensure that parents have access to 

their children’s educational records which are used to make crucial decisions about their 

children’s future. The court in Fay responded to the school district’s argument that to make a 

father duplicates of all school-related notices to the ex-wife or carried home by the children was 

a burden to the school. The United States Court of Appeals, Second Circuit, was not impressed 

with the district’s argument. In short, the Second Circuit found greater importance with a parent 

having access to his children’s educational records than with the school district’s thoughts that 

the school would be unnecessarily burdened. 

7. When educational institutions have a reasonable position with regard to FERPA access 

or disclosure, there is a tendency for the courts to judge favorably for the educational institution. 

One example of this is the record-access case of Lewin v. Cooke (2002). 

8. There were at least 31 (30%) of the 104 cases reviewed that significantly depended 

upon the courts’ interpretation of educational records as defined by FERPA. In these 31 cases, 

the specific statutory indicators of §1232g(a)(4)(A) were central to the courts’ reasoning. Of the 

cases reviewed, educational institutions were wrong as often they were right in interpreting 

which records are protected by FERPA. However, there is reason to qualify that statement. Some 

of the educational institutions involved in a third-party request of records, concerned about the 



 

682 

risk of losing federal funding, may have employed the strategy that the most effective way to 

manage that risk was to err on the side of non-disclosure and force a court to order disclosure. 

Around 45% of the cases reviewed that turned on the court’s interpretation of the term education 

records involved a third-party request claiming right of access to the documents in question 

through a state Public Records Act. Approximately half of these cases involved a request from 

the media seeking access to either student disciplinary records or campus law enforcement 

records. 

9. Perhaps surprisingly, there was only one case in this study that involved 

medical/psychological records and FERPA. 

10. There were only eight cases that involved considerable judicial interpretation and/or 

application of the directory information provisions in FERPA. 

11. Of the two overarching provisions, the provisions having to do with disclosure are by 

far the most litigated. Of the 104 cases reviewed, 88 (85%) of them had to do with disclosure. 

Requested disclosure cases represented 55% of all disclosure cases; 42% of the disclosure cases 

had to do with non-disclosure (where a student or parent complained that FERPA prohibited 

disclosure); and only three cases involved a parent or student claiming that FERPA mandated 

disclosure. 

12. Since Gonzaga University v. Doe (2002), there have been only 28 total FERPA cases, 

with 20 (72%) of those being third-party requests for disclosure. Since 2002, there have only 

been 8 non-disclosure cases. Considering that most of the private causes of action or §1983 cases 

were non-disclosure cases, and Gonzaga for all practical purposes closed that avenue of remedy 

for alleged FERPA violations, it seems reasonable to expect that most of FERPA litigation in the 



 

683 

future will be third-party requests for disclosure. Based on the cases from this study, record-

access provisions have been never been frequently litigated. 

13. Historically, educational institutions have prevailed as often as they have not in 

disclosure cases. They have tended to prevail more often in non-disclosure cases (73%) than in 

third-party requests for disclosure cases (36%). According to this research, FERPA disclosure 

litigation was a little more prevalent in K-12 schools (53%) than in higher education schools 

(47%). A higher educational institution was just as likely to prevail (50%) as a K-12 educational 

institution (51%). 

14. There were 16 cases, (15%) of the 104 cases reviewed, where the court found it 

important, to some measure, to interpret the terminology of personally identifiable information as 

mentioned in FERPA. The issue of personally identifiable information surfaced nine times when 

a third-party requested records pursuant to a state Public Records Act, and eight times when the 

court was considering redaction before disclosure of records. The courts have been rather 

consistent in reasoning that personally identifiable information is information that is easily 

traceable. 

15. There were at least 11 (10%) of the 104 cases where the policy or practice 

terminology was important to the court’s decision. The policy or practice terminology has most 

often been implicated in non-disclosure cases. Also, it appears that the courts have often set the 

bar high in order for a policy or practice to be established. There were at least 3 cases where the 

facts suggested that school personnel repeatedly released student information, but the courts held 

that the disclosure did not constitute an institutional policy or practice of unauthorized 

disclosures. 
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16. The following exceptions to educational records protected by FERPA have not been 

frequently litigated: (1) §1232g(b)(1)(A)--Legitimate Educational Interests (four cases); (2) 

§1232g(b)(1)(C)--Attorney General for Law Enforcement Purposes (one case); §1232g(b)(1)(D)-

-Student Financial Aid Records (one case); and §§1232g(b)(1)(E); 1232g(b)(5)--

Audits/Evaluations (two cases). §1232g(b)(1)(I)--Health or Safety Exception has, also, not been 

the subject of litigation very often. However, many of the courts referenced the health or safety 

of students being a weight factor when resolving the question of whether or not to order 

disclosure of records. There appears to be willingness for the courts to rule for disclosure when 

there is a question of health or safety of students. 

17. With two United States District Courts recently in Warner Bros. Records v. Does 1-6 

(2007) and Arista Records LLC v. Does 1-7 (2008) granting subpoenas for discovery of students’ 

names, addresses, etc. in circumstances involving litigation for alleged peer-to-peer file sharing, 

it appears that higher education institutions can expect more of such subpoenas as the courts 

have found that FERPA does not prohibit such disclosure. 

18. Since the passage of the 1998 amendments to FERPA, there have been only three 

cases involving higher education and disciplinary records. Although §1232g(b)(6)(A – C) allows 

for disclosure of specific information in postsecondary students’ disciplinary records, there has 

not been an indication that a court is willing to impose unfavorable consequences on a university 

deciding not to allow for such disclosure. Also, it appears that courts intend to follow the 

specifically required conditions set forth that allow for disclosure, and then only the disclosure of 

the prescribed information allowed as specified under §1232g(b)(6). 
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19. It appears that when courts order the disclosure of disciplinary records involving K-

12 students, the courts will insist on redaction of any personally identifiable information 

contained therein. 

20. Of the 104 cases reviewed, 28 (27%) of them involved a state Public Records Act. 

Twenty-seven of these cases were a third-party request for information, and only 1 was a non-

disclosure case. Most of the cases involving a state Public Records Act were higher education 

cases (57%). The courts rendered a favorable ruling for the educational institution 50% of the 

time in higher education cases and only 25% of the time in K-12 cases. As previously noted, 

third-party requests for educational-related information, pursuant to state Public Records Acts, 

have quite often involved a request for disciplinary records and/or campus law enforcement 

records. Of the 28 cases, 17 (61%) of the cases involved a media request for information. Of 

these 17 cases, 65% of them were higher education cases. The educational institution involved in 

higher education cases received a favorable decision only 46% of the time. While there were 

only 6 K-12 cases involving media requests for information, there was only 1 case where the 

educational institution received a favorable ruling. Of the 17 cases involving a media request, 12 

of those cases involved a request for disciplinary records and/or campus law enforcement 

records. Most of the Public Records Act cases involved a media request, and almost half of those 

cases involved a request for disciplinary records and/or campus law enforcement records in 

higher education. There is little question that some measure of tension is created between the 

requirements of FERPA and the mandates of state Public Records Acts when there is a third-

party request for records pursuant to the later. Although courts may be reluctant to hold 

educational institutions liable for complying with state law that is not clearly preempted by 

FERPA, educational institutions are nevertheless forced to resolve the occasional conflict. Courts 
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have generally sought to balance the privacy interests of students against the public interest in 

disclosure of the requested information. Also, the courts have considered the benefit of 

disclosure in the context of student health and safety, and generally tend to favor disclosure of 

the information when such disclosure contributes positively to the well-being of students. Yet, 

another observed consideration in the courts has had to do with discernment of information being 

easily traceable to specific students. The courts have either leaned toward prohibiting disclosure 

of the requested information or redaction of the information that is either personally identifiable 

and/or easily traceable. 

21. There were only five cases where the court’s reasoning considered the impact of 

IDEA on FERPA or vice versa. From the cases reviewed, it does not appear that the IDEA 

generally frustrates FERPA or that FERPA frustrates the IDEA in any way.  

22. There were only 7 cases of the 104 reviewed that involved claims dealing with an 

interaction between FERPA and the First Amendment. From the cases reviewed, it does not 

seem that would-be plaintiffs would have much success with First Amendment claims involving 

a request for disclosure or with regard to the non-disclosure provisions of FERPA. 

23. There were only five cases significantly involving FERPA and the Fourteenth 

Amendment. It does not appear that courts are likely to allow a plaintiff’s claim utilizing the 

Fourteenth Amendment to proceed and circumvent the Gonzaga ruling that FERPA does not 

provide the basis for such a claim.  

24. There were at least 11 cases (11%) identified that involved child abuse/neglect and 

FERPA. With the issue of alleged teacher abuse of children, the courts have been rather 

consistent in favoring disclosure of requested records. The courts’ reasoning has been just as 
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consistent in finding that FERPA does not protect teacher records, and that the health and 

welfare of students will likely prevail over any protections of records afforded by FERPA.  

25. Of the 104 cases reviewed, there were 9 cases identified that involved the impact of 

technology on the application and scope of FERPA. Since two United States District Courts have 

recently (2007 and 2008) have granted subpoenas for student educational information in cases 

involving peer-to-peer file sharing, it appears that educational institutions will not be able to use 

FERPA to quash subpoenas in such circumstances. It seems that educational institutions and 

students alike would do well to expect that such court action is likely to follow. 

 

Research Question 4 

What are some of the rationale employed by the courts in FERPA litigation? 

An issue largely embedded in the FERPA enforcement discussion has been whether 

FERPA creates a privilege against disclosure and/or provides a right to privacy in school records 

and/or makes school records confidential. The Court of Appeals of Wisconsin in Rathie v. 

Northeastern Wisconsin Technical Institute (1987) concluded that FERPA does not forbid 

disclosure because FERPA does not provide a privilege against disclosure. However, the Rathie 

court asserted that although the Act does not provide a privilege analogous to a doctor-patient 

privilege, the Act and regulations promulgated under the authority of the Act provides 

confidentiality and a right to privacy. However, a United States District Court of Alabama in 

Tombrello v. USX Corporation (1991) while agreeing with Rathie that FERPA does not prohibit 

a release of student records noted that the plaintiff’s claim that he had a right to privacy under 

FERPA was unsound. The Supreme Court of Georgia in Red & Black Pub. Co., Inc. v. Board of 

Regents (1993) sounded very much like the Tombrello court. FERPA does not prohibit the 
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disclosure of records, but rather provides for the withholding of federal funds for institutions that 

have a policy or practice of permitting the release of educational records. Five years later the 

Court of Appeals of North Carolina, in DTH Pub. Corp. v. University of North Carolina (1998), 

advanced the notion that FERPA does not require educational institutions to do anything, but 

instead operates by withholding funds, however, asserted that FERPA does make student 

education records privileged or confidential. The Court of Appeals of Maryland, in Kirwan v. 

The Diamondback (1998), similarly stated that FERPA was obviously intended to keep private 

those aspects of a student’s educational life that relate to academic matters or status as a student. 

In 2003, the court in Unincorporated Operating Division of Indiana Newspapers, Inc. v. The 

Trustees of Indiana University, agreed with the court in DTH and held that FERPA is a federal 

law which requires certain education records to be kept confidential. The Ellis v. Cleveland 

Municipal School Dist. (2004) and Risica ex rel. Risica v. Dumas (2006) courts again suggested 

that FERPA is not a law that absolutely prohibits the disclosure of educational records; rather, it 

is a provision that imposes a financial penalty for the unauthorized disclosure of educational 

records. The Court of Appeals in Catrone v. Miles (2007) suggested that Congress, through 

FERPA, did not make educational records privileged and not subject to disclosure; they only 

made them confidential. As noted in Catrone v. Miles, this discussion is not only relevant to the 

FERPA enforcement discussion, but also, with regard to issues of discoverability. With regard to 

the FERPA enforcement discussion, the terms confidentiality and privilege for all practical 

purposes do not apply as the U.S. Supreme Court in Gonzaga (2002) held that FERPA 

provisions entirely lack the sort of individually focused rights-creating language that is critical to 

creating rights enforceable under §1983. However, as the Catrone court observed, there is 

substantial disparity among the jurisdictions as to whether the confidentiality required by statute 
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is a factor in considering discoverability or whether confidentiality is to be considered only as 

limiting the persons to whom the discoverable material can be disclosed. It appears that the 

courts often consider the privacy interests of students as related to their educational records. 

Some of the specific rational used in determining discoverability of records is whether the party 

seeking disclosure demonstrates a genuine need for the information that outweighs the privacy 

interest of the students, and the party seeking the access has the heavy burden to prove the need 

for disclosure. 

As noted, the courts have been rather consistent in reasoning that personally identifiable 

information is information that is easily traceable to a student. The Court of Appeals of Texas in 

Fish v. Dallas Independent School Dist. (2005), reasoned that information that is easily traceable 

is information that enable the identification of students at some later time. Moreover, the court in 

Fish suggested that some information that is not necessarily personally identifiable in the form 

requested may be easily traceable to students, and; therefore, would be prohibited from 

disclosure by FERPA. 

The United States Court of Appeals, Sixth Circuit, held that under a plain language 

interpretation of FERPA, student disciplinary records are education records under FERPA 

because they directly relate to a student and are kept by the student’s university. The Sixth 

Circuit reasoned that that a detailed study of the statute and its evolution by amendment reveals 

that Congress intended to include student disciplinary records within the meaning of education 

records as defined by FERPA. The Court noted that this intention is evinced by a review of the 

express statutory exemptions from privacy and exceptions to the definition of education records. 

FERPA sanctions the release of certain student disciplinary records in several discrete situations 

through exemption.  
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As found in most cases concerning state Public Records Acts, the courts looked for 

specific exemptions in the state Public Records Acts for FERPA protected records. It is 

important to note that courts place the burden of showing that the requested information falls 

within a specified exemption on the educational institution. Similarly, courts have looked to the 

language of the state Public Records Act, which often mandates that public records be disclosed 

absence another statute barring disclosure. Additionally, courts seek to balance the privacy 

interests of students against the public interest in disclosure of the requested information. Also, 

the courts have considered the benefit of disclosure in the context of student health and safety, 

and generally tend to favor release of the information when such disclosure contributes 

positively to the well-being of students. Yet, another observed consideration in the courts has had 

to do with discernment of information being easily traceable to specific students. 

 

Research Question 5 

What principles for school administrators regarding the management of student records 

may be derived from the FERPA case law? 

1. An obvious guiding principle for school administrators in K-12 schools and higher 

education is that administrators would do well to seek direction from the Department of 

Education when uncertain about a requirement of FERPA. Moreover, as found in the case law, 

documentation of such a request seeking direction can prove to be beneficial in court action 

(Lewin v. Cooke, 2002). 

2. Student papers and the grades on them are not educational records under FERPA while 

those papers are in the possession of students. It is reasonable to assume that student papers with 

grades and once in the possession of the teacher would be an education record under FERPA. 
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Because student papers themselves are not education records, it would depend on who is in 

possession of the papers and whether or not the papers have grades on them in determining 

whether student papers are education records under FERPA (Owasso Independent School Dist. v. 

Falvo, 2002). 

3. College transcripts of teachers are not protected as education records under FERPA 

(Klein Independent School Dist. v. Mattox, 1987).  

4. While some documents may meet the requirements under FERPA to be deemed 

protected education records, such records may be redacted of students’ personally identifiable 

information so that they do not constitute protected education records (Unincorporated 

Operating Division of Indiana Newspapers, Inc. v. The Trustees of Indiana University, 2003). 

5. School board attorney records that relate to students may be accessible to that student’s 

parent or to the adult student as such records have been considered as education records under 

FERPA (Belanger v. Nashua, New Hampshire, School Dist., 1994). 

6. It is reasonable to suggest that all videotapes made in a school classroom setting are 

education records within the meaning of FERPA (Medley v. Board of Education, Shelby County, 

2005). 

7. Records having to do with teacher discipline and/or teacher certification revocations 

are not likely to be protected as education records under FERPA (Brouillet v. Cowles Pub. Co., 

1990; Ellis v. Cleveland Municipal School Dist., 2004). 

8. The term student does not include one who has not been in attendance at an education 

institution; therefore, student application files may not be protected by FERPA if the applicant 

never attends the educational institution or at the time of the request, the applicant has not yet 

attended the educational institution (Norwood v. Slammons, 1991). 
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9. When not involving the record-access provisions of FERPA, the statute does not 

mandate disclosure, but either allows or prohibits disclosure (Jain v. State, 2000; Com. v. 

Nathaniel N., 2002; Slovinec v. DePaul Univ., 2003).  

10. FERPA’s health and safety provision does not mandate disclosure, but allows for 

disclosure. Therefore, when students’ or any stakeholder’s safety is an issue, FERPA does allow 

for reasonable disclosure to parents or to those in position to ensure the safety or well-being of 

students and/or all stakeholders (Jain v. State, 2000). 

11. School administrators in K-12 schools and higher education institutions can 

reasonably expect that courts will order disclosure of student disciplinary records pursuant to a 

third-party request through a state Public Records Act; however, those records can be redacted of 

student personally identifiable information (U.S. v. Miami Univ., 2002; Board of Trustees, Cut 

Bank Public Schools v. Cut Bank Pioneer Press, 2007). 

12. It appears one way school administrators can comply with both FERPA and state 

Public Records Acts is to consider redacting student personally identifiable information (BRV., 

Inc. v. Superior Court, 2006). Also, school administrators would do well to be familiar with the 

state’s Public Records Act as courts look for specific exemptions in those statutes in determining 

whether to order disclosure of educational records (Kestenbaum v. Michigan State Univ., 1982; 

Rathie v. Northeastern Wisconsin Technical Institute, 1987; Brouillet v. Cowles Pub. Co., 1990; 

Bauer v. Kincaid, 1991; Red & Black v. Board of Regents, 1993; Kirwan v. The Diamondback, 

1998; Hardin County Schools v. Foster, 2001; Caledonian-Record Pub. Co., Inc. v. Vermont 

State Colleges, 2003). 

13. School administrators would do well to expect, given the success of record companies 

in recent court action, that more companies are likely to be interested in prosecuting students 



 

693 

who engage in peer-to-peer file sharing and thought to have violated copyrights laws, and that 

those record companies looking to prosecute are likely to go through the educational institutions 

to collect the information necessary for prosecution. School administrators cannot use FERPA to 

resist such an action (Warner Bros. Record, Inc. v. Does 1 – 6, 2007; Arista Records, LLC v. 

Does 1 – 7; 2008). 

14. School security videotapes are not likely to be considered a protected education 

record under FERPA (Rome City School Dist. v. Grifasi, 2005). 

15. School administrators would do well to make sure that non-custodial parents have the 

same access to their children’s education records as do custodial parents (Fay v. South Colonie, 

1985; Taylor v. Vermont Department of Education, 2002). 

16. Disputes over grades or the grading process cannot serve as the basis for an 

educational institution being required to have a record-amendment hearing under FERPA (Tarka 

v. Cunningham, 1990; Lewin v. Medical College of Hampton Roads, 1996).  

17. School administrators would do well to understand what might not be accessible (i.e., 

answer keys) under §1232g(a)(1)(A) might be accessible under FERPA’s hearing provision, 

§1232g(a)(2) (Lewin v. Cooke, 2002). 

18. Although non-custodial parents generally have record-access rights under 

§1232g(a)(1)(A), there may be instances where non-custodial parents lack standing to have a 

record-amendment hearing under §1232g(a)(2) (Taylor v. Vermont Department of Education, 

2002). 

19. In cases of divorced or separated parents, school administrators would do well to 

consult the divorce decree or separation agreement when there is a question about a non-

custodial parent’s rights under FERPA. If the school does not have a copy of such document, it 
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would do well to request one if it intends make a decision regarding such matters. There could be 

a great deal of conflict associated with a record-amendment request and/or a hearing when 

divorced or separated parents disagree on record content. Courts generally look to the divorce 

decree in order to resolve such disputes (Taylor v. Vermont Department of Education, 2002). 

20. It is important for administrators to not only thoroughly train any stakeholder who 

might handle student educational records, but also to document such training. School 

administrators can be held accountable (i.e., supervisory liability) if school personnel or student 

government bodies or student disciplinary boards are found to be in violation of FERPA 

(Goodreau v. Rector and Visitors of University of Virginia, 2000). 

21. Generally, school administrators can consider an educational record under FERPA as 

any record that directly relates to a student and is maintained by the educational institution 

(Owasso Independent School Dist. v. Falvo, 2002). 

22. School administrators can generally provide reasonable feedback of administrative 

actions to parents of students who have allegedly been harassed, taunted, or assaulted without 

fear of disclosing educational records protected by FERPA (Jensen v. Reeves, 1999). 

23. School administrators can generally share pertinent information with other educators 

with a legitimate educational interest when there is an issue of student health or safety (Doe v. 

Woodford County Board of Education, 2000). 

24. Personally identifiable information, which is prohibited from disclosure by FERPA, is 

information that is easily traceable in that the information may enable the identification of 

students at some later time (Fish v. Dallas Independent School Dist., 2005). 
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25. Records concerning alleged abuse by teachers against students are not protected from 

disclosure by FERPA (Ellis v. Cleveland Municipal School Dist., 2004; Baker v. Mitchell-

Waters, 2005). 

26. As reflected with other FERPA cases, the redaction of personally identifiable 

information enables the reasonable disclosure of special education records (Loch v. Board of 

Education of Edwardsville Community School Dist., 2007). However, as noted in Loch and 

Disability Rights Wisconsin v. State of Wisconsin Department of Public Instruction (2006), 

directory information such as names in some circumstances may carry with them information 

about students’ IEPs and other records; therefore, directory information which is generally 

allowed to be disclosed in typical circumstances may be harmful if disclosed.  

27. School administrators can learn about the scope and application of FERPA by 

consulting the FERPA cases of 2002. Gonzaga University v. Doe (2002) informs the school 

administrator of the enforcement boundaries of FERPA and legally recognized “rights” that exist 

with the statute. Owasso Independent School Dist. v. Falvo (2002) informs school administrators 

of what type of records are likely to be considered education records under FERPA. U.S. v. 

Miami Univ. (2002) informs the school administrator of management of student disciplinary 

records and how to respond to third-party requests for information pursuant to state Public 

Records Acts. Taylor v. Department of Education (2002) and Lewin v. Cooke (2002) informs 

school administrators as to the record-access provisions of FERPA.  

 

Conclusion 

Considering the far-reaching impact of FERPA and the ambiguity associated with the 

statute and the possibility of costly litigation, school officials would do well to become 
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intimately familiar with the Act’s provisions and requirements as well as the statute’s interplay 

with other statutes. Baker (2001) asserted that few other laws have affected the daily 

administration of schools and colleges as much as FERPA. Educators who manage student 

records can reduce the potential for litigation by understanding the requirements of FERPA, by 

understanding the interplay that exists with FERPA and other statutes, and by becoming familiar 

with judicial decisions interpreting the scope and application of FERPA. 

In 2001, Huefner and Daggett asserted that FERPA continued to contain numerous 

ambiguities and conflicts, and it presented significant and often unclear burdens to schools. 

Huefner and Daggett noted that controversies remained in areas such as the following: (1) what 

is the meaning of the an educational record, (2) what constitutes directory information, (3) 

should complaining parents of K-12 victims of violence be given a right comparable to that 

already given to postsecondary students to know what disciplinary action has been taken against 

certain misbehaving students, (4) should postsecondary institutions have been given the right to 

tell parents of financially independent adult students of their child’s misuse of drugs or alcohol, 

and (5) how should conflicts be resolved among various federal and state laws affecting the 

privacy of students? According to the case law reviewed in this study, it appears that some of 

those questions have been answered to some measure. Although some courts have favored a 

narrow interpretation of educational records (i.e., strictly relating to a student’s academic 

performance) and others have favored a more broad interpretation, there is little doubt the 

starting point is to consider records as education records when they directly relate to a student 

and are maintained by an educational institution. However, there remains some question as what 

is exactly meant by being maintained by an educational institution. To answer that question, the 

best place to start is to consider the United States Supreme Court reasoning in Owasso 
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Independent School Dist. v. Falvo (2002). The courts have considered directory information to 

be personally identifiable information that is generally harmless to students if disclosed. In order 

for personally identifiable information to be disclosed as directory information, the educational 

institution must identify the information in advance as directory and notify parents of their option 

to opt out of such disclosure. Courts have generally not found fault with K-12 schools providing 

feedback of administrative actions to parents of students harassed, taunted, or assaulted by other 

students. However, it appears that the only disclosure specifically allowed has been to the 

specific parents of the specific student victims. Courts have generally ruled in favor of disclosure 

when involving the health and safety of students. Although disclosure is not mandated, it appears 

that educational institutions have some latitude to disclose to parents of students who may have 

been in trouble with their mental health or with drugs. However, the question remains what 

events or behavior constitutes emergencies. Provided that the United States Supreme Court in 

Gonzaga University v. Doe (2002) settled the issues of private causes of action and claims under 

§1983 by holding that FERPA violations cannot serve as a basis for either, educational 

institutions may want to lean toward disclosure when there is reasonable concern for students’ 

well-being. There is little doubt that tension remains regarding FERPA and state Public Records 

Acts. Based on the case law, educational institutions would do well to be intimately familiar with 

their own state Public Records Act as often provided in such acts are exemptions to FERPA. 

Secondly, educational institutions would do well to contact the Department of Education (DOE) 

to seek guidance, as courts have been reluctant to rule unfavorably for an educational institution 

when they undertook a reasonable position and sought DOE guidance. Lastly, the courts have 

often favored redaction of student personally identifiable information when trying to resolve 

conflicts between FERPA and state Public Records Acts. 
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Daggett (1997) noted that Congress enacted FERPA in an era when student records 

consisted largely of academic and disciplinary documents, such as transcripts and test scores. 

Carnevale (2001) stated that FERPA was created when the model of academic recordkeeping 

was very much a paper model. Recent cases involving peer-to-peer file sharing is one example of 

technology testing FERPA. Two United States District Court in 2007 and 2008 granted 

subpoenas for student information connected to the prosecution of alleged copyright 

infringement. Hawke (2006) reported that the Recording Industry Association of America had 

argued that FERPA does not apply since names connected to Internet Protocol (IP) addresses 

were directory information. Hawke mentioned that as of 2006 there had been no legal 

determination as to the validity of that argument. Based on that case law reviewed in this study, 

it does not appear that the courts have specifically addressed that argument. It is reasonable to 

expect that not only arguments concerning peer-to-peer file sharing, but others concerning 

technological advances are likely to test FERPA in the courts. Based on this study, it is 

reasonable to suggest that third-party requests for the disclosure of student information pursuant 

to state Public Records Acts along with new battlefronts emerging concerning technology will 

likely be the focus of most future FERPA litigation. 

 

Recommendations for Further Study 

Based upon the findings and conclusions in this study, the following recommendations 

are made. 

1. The case law for this study was limited to those published in the West’s American 

Digest System. This study could be expanded simply by including cases that were not published 

in the West’s American Digest System. 
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2. Because Public Records Acts vary from state to state, additional research could focus 

more on the specific provisions of those Acts as those provisions interact with FERPA. 

3. Case law is constantly evolving; therefore, the principles and procedures that are 

logically and soundly supported by existing case law are subject to change. Therefore, further 

study will be required several years later to ascertain the relevance of the findings in this study.  

4. The author of this study was not trained in law; researchers trained in law may be able 

to provide more detail and clearer descriptions of FERPA-related issues. 

5. This study attempted to address all provisions of FERPA and the far-reaching 

interaction of FERPA with other statutes and social issues. Perhaps, a more narrowed approach 

would reveal more detail and/or guiding principles not identified in this study. 
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