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ABSTRACT 

School system personnel are charged with numerous difficult, and sometimes conflicting, 

tasks. One of those tasks is to teach their students about their free speech rights while also 

maintaining order in the school building. Sometimes, when students choose to exercise those 

rights the results put administrators in a difficult situation of trying to maintain order while not 

trampling on a student’s Constitutional rights. Further complicating these issues is the fact that 

many of the governing court cases in student free speech were decided before the invention of 

the internet, and social media is a hotbed of speech issues. 

 Students’ rights to free speech are primarily governed by the Morse Quartet--four 

Supreme Court cases that help to define what is, and is not, allowed speech by students. Courts 

use the outcomes in these cases to decide if the speech in the case at hand is permissible. Some 

notable problems to this routine are the fact that cases frequently involve technology that was not 

used in any of the four benchmark cases, and the Supreme Court has never ruled on a case 

involving punishing a student for speech made off-campus. 

 The purpose of this research was to study recent cases involving student speech and to 

determine what trends could be determined. The researcher hoped to extract information that 

would be useful to teachers and administrators when making determinations about student 

speech. This study also gives recommendations on how school systems should craft guidelines to 

define acceptable speech.  

 The data for this study was accumulated using the Westlaw® online research system. The 

study looked at 92 cases from across the United States during the span from 2009-2017.
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Cases were analyzed using the method invented by Statsky and Wernet (1995). Cases were then 

sorted by topic, and rationales were examined to find commonality between cases. This sorting 

allowed for qualitative analysis and discussion.  

 



iv 

DEDICATION 

I would like to dedicate this study to my family--without whom none of this would have 

been possible. My wife has had to endure hours of me being away in class or studying as well as 

days of me in a room typing on a computer. Through all of it she has been a constant source of 

encouragement and love, and without her none of this would have gotten finished. Though I 

would not recommend having a baby during the dissertation process, my son Shepherd is a 

constant source of joy in our lives. Even without knowing it, he has made this process easier and 

helped me focus. 

My parents always encouraged my educational pursuits--even when I did things like 

change majors four times as an undergrad. They always supported my studies and listened when 

I wanted to talk about things like education law or finance. Their unwavering love and support 

will be a model to how I raise my children. Andrew, my younger brother, in his own way, has 

helped to keep me directed toward this goal. His encouragement is much more direct than others, 

and that is something I need.  

My friends have also had to endure me missing trips and events to study or go to class. I 

appreciate them more than they know for their words of encouragement and love. Finally, to my 

classmates: we survived hours of lecture and study, shared meals and laughs, and formed lifelong 

bonds. Jennifer, Melissa, Michael, and Michelle (ME-shell), I know you better than I know 

almost anyone else in this world, and am honored to call you my friends. 

 

 



v 

ACKNOWLEDGMENTS 

I would like to thank and acknowledge the members of my committee: Dr. Stephen 

Tomlinson, Dr. Ann C. Godfrey, Dr. Philip Westbrook, Dr. Brenda Mendiola, and Dr. David L. 

Dagley. Though the process of carrying out this study took some unexpected turns, this group 

agreed to serve and offered me sage advice and unwavering support. 

Dr. Dagley, whose teaching has sparked a love of law in countless students, originally 

agreed to serve as chair of my committee and helped me to design it. His retirement from The 

University of Alabama during the process necessitated asking Dr. Tomlinson to take over that 

role--which he did. I always found Dr. Tomlinson’s classes to be thought provoking and 

informative, and his analysis of my dissertation really made me think about the implications of 

my study. Dr. Dagley agreed to stay on the committee and serve as a member, and for this I am 

forever grateful. I will never forget a conversation I had with a professor from another university 

when I told her that Dr. Dagley had agreed to stay on and serve after his retirement. She said 

“wow, your work must be good.”  While this is a nice thought, I believe that Dr. Dagley’s 

kindness is the real reason he stayed. 

Dr. Mendiola was the first professor I met from the department. From that informational 

meeting and throughout my journey, she has always been kind and open with advice. I will 

always remember her though provoking questions and impeccable demeanor. Dr. Godfrey’s 

statistics class was one of the hardest courses I completed during my studies. This difficulty is 

due to both my lack of prior knowledge on the subject and her expectations for her students. Her 

encouragement to me to strive for excellence has made me a better teacher and person.



vi 

Dr. Westbrook’s mentorship over the years has kept me on track both professionally and 

personally. He has always been willing to take my phone call and always willing to give straight 

forward guidance--even when he knew it was not what I wanted to hear. My foray into higher 

education is completely due to Dr. Westbrook’s encouragement and support, and I hope that my 

future work makes him proud of the time he has invested in me. 

 

 



vii 

CONTENTS 
ABSTRACT .................................................................................................................................... ii 

DEDICATION ............................................................................................................................... iv 

ACKNOWLEDGMENTS ...............................................................................................................v 

LIST OF TABLES ......................................................................................................................... xi 

LIST OF FIGURES ...................................................................................................................... xii 

CHAPER I: INTRODUCTION .......................................................................................................1 

 Introduction ................................................................................................................................1 

 Statement of the Problem ...........................................................................................................2 

 Significance of the Problem .......................................................................................................2 

 Statement of Purpose .................................................................................................................3 

  Previous Dissertations on Student Speech ...........................................................................3 

  The Morse Quartet ...............................................................................................................4 

 Research Questions ....................................................................................................................5 

 Limitations .................................................................................................................................5 

 Assumptions ...............................................................................................................................5 

 Definitions..................................................................................................................................6 

 Organization of the Study ..........................................................................................................9 

CHAPTER II: REVIEW OF LITERATURE ................................................................................10 

 Introduction ..............................................................................................................................10 

 Historical Background of Speech ............................................................................................10



viii 

 Morse Quartet ..........................................................................................................................11 

  Tinker .................................................................................................................................11 

  Bethel .................................................................................................................................15 

  Hazelwood..........................................................................................................................16 

  Morse .................................................................................................................................16 

 Public Schools Mission vs. Rights of the Individual ...............................................................18 

  Cyberspeech .......................................................................................................................19 

 Summary ..................................................................................................................................22 

CHAPTER III: METHODOLOGY AND PROCEDURE .............................................................24 

 Introduction ..............................................................................................................................24 

 Research Design.......................................................................................................................25 

 Research Materials ...................................................................................................................25 

 Research Questions ..................................................................................................................25 

 Methodology ............................................................................................................................26 

 Data Collection ........................................................................................................................28 

 Data Analysis ...........................................................................................................................29 

 Summary ..................................................................................................................................30 

CHAPTER IV: DATA PRODUCTION AND ANALYSIS ..........................................................32 

 Introduction ..............................................................................................................................32 

 Case Briefs ...............................................................................................................................32 

  2009....................................................................................................................................32 

  2010....................................................................................................................................53 

  2011....................................................................................................................................73 



ix 

  2012....................................................................................................................................88 

  2013....................................................................................................................................98 

  2014..................................................................................................................................106 

  2015..................................................................................................................................116 

  2016..................................................................................................................................124 

  2017..................................................................................................................................137 

 Analysis..................................................................................................................................139 

  Level of School ................................................................................................................140 

  State Analysis...................................................................................................................141 

  Governing Case ................................................................................................................142 

  Case Issue.........................................................................................................................143 

 Off Campus Speech ...............................................................................................................146 

 Threats made on Social Media ...............................................................................................146 

 Off-campus Recorded Speech ................................................................................................149 

 Off-campus Speech Trends ....................................................................................................153 

 Clothing..................................................................................................................................157 

 Graduation..............................................................................................................................158 

 LGBT Clothing ......................................................................................................................159 

 Confederate Flag ....................................................................................................................160 

 Distribution of Outside Materials ..........................................................................................161 

 Threats made in School ..........................................................................................................166 

 Speech made during Extracurricular Activities .....................................................................169 

CHAPTER V: SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS ......................172 



x 

 Introduction ............................................................................................................................172 

 Summary ................................................................................................................................172 

 Substantial Disruption ............................................................................................................177 

 Conclusions and Comments ...................................................................................................178 

 Recommendations for Further Study .....................................................................................179 

REFERENCES ............................................................................................................................181 

 



xi 

LIST OF TABLES 

Table 1 Cases in the Morse Quartet by Speech Delivery, Major Issue, and Ruling .................18 

 



xii 

LIST OF FIGURES 
 

Figure 1 Outcomes of all cases.................................................................................................139 

Figure 2 Level of school from which cases originated ............................................................140 

Figure 3 Outcomes by level of school ......................................................................................141 

Figure 4 Number of cases per state (created at https://illuminations.nctm.org).......................141 

Figure 5 Governing cases by percentage of total cases ............................................................142 

Figure 6 Rulings for off-campus speech cases by appellate court ...........................................153 

Figure 7 Case outcomes involving distribution by school level ..............................................162 

 



1 

CHAPTER I: 

INTRODUCTION 

Introduction 

 Along with the obligations of teaching curriculum and school subjects, educators and 

administrators are also responsible for teaching life lessons and skills. Imparting valuable life 

lessons can be challenging; one such difficult subject is teaching students about their rights, 

including their protected rights, as citizens of the United States. At times, these lessons can 

create problems when the student tries to exercise these rights on school grounds or in relation to 

the school. 

 The First Amendment to the United States Constitution reads: 

Congress shall make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of speech, or of the press; or the right of 
the people peaceably to assemble, and to petition the Government for a redress of 
grievances. (U.S. Const. amend. I) 
 

The amendment, which outlines one of the key pillars of American democracy, ensures that the 

people of the United States are free to express their beliefs with few restrictions. 

 These 45 words recognize a forum for the exchange of ideas and open a dialog about 

means of expression. The Establishment and Free Exercise clauses ensure that the government 

will not create or endorse a religion nor stifle the exercise of any religion. The remaining section 

ensures that the United States’ citizens are free to express their ideas and thoughts without 

government censorship. The First Amendment creates the basis for The United States claim that
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it is one of the most free and open democracies in the world. Its citizenry is allowed to disagree 

with its government without fear of penal or legal retribution as long as certain criteria are met. 

It is not without dissent and disagreement that the limitations of this amendment have 

been tested. The boundaries of this amendment have been fought over and tried in every level of 

court in the country. Problems arise when one person’s notion of total freedom of expression 

collides with another’s personal freedoms or safety. Such conflicts can be exacerbated in a 

school setting, as one student’s freedom of expression can infringe upon the school’s mission of 

maintaining order. This conflict between the rights of the individual student and the rest of the 

student body is masterfully explained by Justice Burger in the majority opinion for Bethel School 

District No. 403 v. Fraser 478 U.S. 675 (1986): 

These fundamental values of "habits and manners of civility" essential to a democratic 
society must, of course, include tolerance of divergent political and religious views, even 
when the views expressed may be unpopular. But these "fundamental values" must also 
take into account consideration of the sensibilities of others, and, in the case of a school, 
the sensibilities of fellow students. The undoubted freedom to advocate unpopular and 
controversial views in schools and classrooms must be balanced against the society's 
countervailing interest in teaching students the boundaries of socially appropriate 
behavior. Even the most heated political discourse in a democratic society requires 
consideration for the personal sensibilities of the other participants and audiences. (p. 
682) 
 

Statement of the Problem 

 This study seeks to rectify that there is a gap in briefed student free speech cases from 

2009-2017. During this time period, there have been many student speech issues that have arisen, 

and this void in briefed cases leaves many questions unanswered. Filling in this gap will lead to a 

more complete understanding of this issue. 

Significance of the Problem 

This problem is significant because student speech is an ever-evolving issue. Students are 

continually finding new ways to express themselves, and an ever-changing Supreme Court forces 
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this issue to remain fluid. This document will bridge the gap between previous research and the 

most recent cases in an attempt to create clarity in the current court’s feelings on the topic. 

This topic has been a frequent area of concern for school administrators for many years. 

Theodore, in his dissertation states, “It is, therefore, incumbent on public school officials to be 

cognizant of the constraints placed on their rule-making prerogatives, including the constraints 

stipulated by case law in accordance with federal constitutional provisions” (1997, p. 7). 

Administrators and school system officials are expected to maintain order as well as teach 

students about their rights; however, the often-difficult nature of this balance can lead to serious 

conflicts. If students are punished for free speech issues and sue, then systems may face legal 

consequences, and, at the very least, expensive and time-consuming litigation.  

Statement of Purpose 

The purpose of this study is to make current the analysis of student speech cases. There 

are two previous dissertations from The University of Alabama that analyzed free speech cases 

from 1943-2009. Through analysis of student speech cases between 2009-2017, this study hopes 

to identify issues, outcomes, trends, and principles that pertain to students being punished for 

speech. While the public cannot predict how courts will rule on future cases, it is possible to 

observe trends and hypothesize how future courts may rule. 

Previous Dissertations on Student Speech 

 This study continues the work of University of Alabama at Birmingham professor George 

Theodore, whose work covered free speech cases from 1943 to June 6, 1997. Theodore (1997) 

concentrated on the most basic problem with regards to free speech--the rights of the individual 

versus the good of society. This balance is the basis for almost all student speech cases because 
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the individual’s right to express himself or herself is weighed against the right to learn for the 

remaining members of the student body. 

 This study also builds on the work of Donald Mason, whose study covered cases from 

1989 to 2009. It is interesting to note that the fourth case in the Morse Quartet (Morse v 

Fredrick) had just happened at the time of his writing, so Mason refers to the first three major 

cases as the “Hazelwood Trilogy.” Mason sought to track where the courts were heading in 

relation to free speech since the Hazelwood case in 1988. This study will start two years after the 

last case Mason briefed in order to pick up cases that use Morse as their foundation. 

The Morse Quartet 

The Morse Quartet is a collection of four U.S. Supreme Court cases that all deal with K-

12 student free speech. The first case in the Morse Quartet is Tinker v Des Moines (1969) – the 

case dealt with students wearing armbands to protest the Vietnam War. The case is significant 

because it established the idea that students had speech rights in schools and that student speech 

must create a substantial disruption before administrators can stop it. Bethel School District v. 

Fraser (1986) was a case that dealt with a student government nomination speech that was filled 

with sexual innuendoes. The case established that schools could punish for speech that was lewd 

and indecent. Hazelwood School District v. Kuhlmeier (1988) dealt with the removal of student-

written articles from a school newspaper. The justices voted 5-to-3 in favor of the school system 

and established schools’ right to censor speech that could be seen as the speech of the school. 

Morse v Fredrick (2007) is the most recent case in the quartet and it is a case that involves a sign 

displayed by students outside of their school that read ”Bong Hits 4 Jesus.”  The court ruled 

against the students and found that schools could prohibit speech that promoted illegal drug use. 
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Together, these four cases form the guidelines for lower courts when dealing with student speech 

cases. 

Research Questions 

1. What are the issues that lead to lawsuits against schools in K-12 student speech cases 

from 2009-2017? 

2. What have been the outcomes of K-12 student speech cases from 2009-2017? 

3. What trends can be identified in K-12 student speech cases from 2009-2017? 

4. What legal principles can be discerned from K-12 student speech cases from 2009-

2017? 

Limitations 

 The following limitations should be considered when reviewing this study: 

1. The author of this study is a public school administrator not a lawyer. Therefore, the 

perspective of this document is from the viewpoint of an educator trained in qualitative research. 

2. The cases briefed were all under the Westlaw® Key Number 92k1975. This number 

covers Constitutional law (92) and 1975 covers “student speech or conduct.” 

3. The cases range in date from 2009 to January 10, 2017. 

Assumptions 

1. All cases include free speech issues. 

2. The Westlaw® system uses a consistent application of key numbers. 

3. The redesigned Westlaw® numbering system includes previous student free speech 

cases. 

4. All cases were resolved before recording in the system. 

5. Enough documentation was analyzed to perform a qualitative study. 
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Definitions 

 Key terms used in this study are as follows: 

Action: a civil or criminal judicial proceeding (Black, 2014, p. 35). 

Adjudicate: to rule upon judicially (Black, 2014, p .50). 

Analogy: identity or similarity of proportion, where there is no precedent in point. In 

cases on the same subject, lawyers have recourse to cases on different subject matter, but 

governed by the same general principle (Black, 1979, p. 77). 

Analysis: a thorough examination of each case adjudicated by the United States Supreme 

Court. 

Appeal: a proceeding undertaken to have a decision reconsidered by a higher authority 

(Black, 2014, p.117). 

Appellant: a party who appeals a lower court’s decision, seeking he reversal of that 

decision (Black, 2004, p. 107). 

Appellate: court: a court with jurisdiction to review decisions of lower courts or 

administrative agencies (Black, 2004, p. 379). 

Appellee: a party against whom an appeal is taken and whose role it is to respond to that 

appeal (Black, 2014, p. 119). 

 Brief: a written statement setting out the legal contentions of a party in litigation (Black, 

2014, p. 230). 

Certiorari: an extraordinary writ issued by an appellate court, at its discretion, directing a 

lower court to deliver the record in the case for review (Black, 2014, p. 275). 

Circuit: a judicial division in which hearings occur at several locations (Black, 2014, p. 

295). 
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Civil law: the law of civil or private rights, as opposed to criminal or administrative law 

(Black, 2014, p. 300). 

Common: law: the body of law derived from the judicial decisions, rather than from 

statutes or constitutions (Black, 2014, p. 334). 

Concurring opinion: a separate written opinion explaining a vote cast by a judge in favor 

of the judgment reached, often on grounds differing from those expressed in the opinion or 

opinions explaining the judgments (Black, 2014, p. 352). 

Cyberbullying: the abuse, coercion, harassment, or threatening of another person through 

electronic media, such as computer websites, e-mail, and text messages (Black, 2011, p. 3). 

De minimus: a fact that is so insignificant that a court may overlook it in deciding an 

issue or case (Black, 2014, p. 469). 

Dissenting opinion: an opinion by one or more judges who disagree with the decision 

reached by the majority (Black, 2014, p. 1265). 

Enjoin: to legally prohibit or restrain by injunction (Black, 2014, p. 647). 

Federal court: a court having federal jurisdiction, including the U.S. Supreme Court, 

courts of appeals, district courts, bankruptcy courts, and tax courts (Black, 2014, p. 432). 

Free Exercise Clause: the Constitutional provision (U.S. Const. Amend I) prohibiting the 

government from interfering in people’s religious practices or forms of religion (Black, 2014, p. 

780). 

Freedom of expression: the freedom of speech, press, assembly, or religion as guaranteed 

by the First Amendment of the U.S. Constitution (Black, 2014, p. 779). 
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Freedom of speech: the right to express one’s thoughts and opinions without 

governmental restriction, as guaranteed by the First Amendment of the U.S. Constitution (Black 

2014, p. 779). 

Injunction: a court order commanding or preventing an action (Black, 2014, p. 904). 

Jurisdiction: a government’s general power to exercise authority over all persons and 

things within its territory (Black, 2014, p. 980). 

Limited open forum: occurs when a public secondary school offers an opportunity for one 

or more non-curriculum related student groups to meet on school grounds during non-

instructional time (Equal Access Act, 1984). 

Precedent: an action or official decision that can be used as support for later actions or 

decisions (Black, 2014, p. 1366). 

Prior restraint: a governmental restriction on speech or publication before its actual 

expression (Black, 2014, p. 1386). 

Pure speech: words or conduct limited in form to what is necessary to convey the idea 

(Black, 2014, p. 1618). 

Religion: a system of faith and worship (Black, 2014, p. 1482). 

Remand: the act or an instance of sending something back for further action (Black, 

2014, p. 1484). 

Render: to deliver formally <render a judgement> (Black, 2014, p. 1487). 

School officials: include school board members, public school administrators, and other 

faculty members that work in a public school environment. 

Statute: a law passed by a legislative body (Black, 2014, p. 1632). 

Symbolic speech: conduct that expresses opinions or thoughts (Black, 2014, p. 1618). 
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Organization of the Study 

 This study is organized into five chapters. Chapter I includes an introduction to the study, 

significance of the problem, statement of purpose, research questions, limitations, assumptions, 

and definitions of legal terms. Chapter II is a review of current literature in the research area. 

Also included are summaries of the “Morse Quartet” school speech cases. Chapter III consists of 

an explanation of the methodology and research design. It also contains a list of research 

questions and provide a description of case selection, briefing, and analysis. Chapter IV includes 

case briefs from 2009-2017. Chapter V consists of findings and conclusions. It also includes 

recommendations for future research and advice for school administrators. 
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CHAPTER II: 

REVIEW OF LITERATURE 

Introduction 

 Public schools are tasked with one of the most important, and difficult, jobs in the United 

States. They are expected to protect, educate, and raise the youth of the entire country. Schools’ 

protection and education of students extend to their legal rights, including the First Amendment 

right to freedom of speech. Free speech must be protected, but the safety and order of the entire 

school population must also be protected. This intersection between preserving rights and 

maintaining order is where conflicts can arise for school administrators. 

 This review of literature covers the history of student speech issues in K-12 public 

schools. Cases and trends that have spanned the last hundred years of education will also be 

covered. This review will analyze the four biggest United States Supreme Court cases that deal 

with K-12 student speech--known as the Morse Quartet. These cases fall outside of the years of 

this study, but they are commonly cited in the cases in this study. 

Historical Background of Speech 

 While Tinker v Des Moines Indep Cmty. Sch. Dist (1969) is the monumental case that set 

the guidelines for acceptable student speech, it is certainly not the first. One of the first cases 

taken up by the Supreme Court was Minersville School District v. Gobitis 310 US 586 (1940), in 

which a student who was a Jehovah’s Witness refused to salute the American Flag and say the 

Pledge of Allegiance in school. On appeal, the Supreme Court ruled that the school had acted 

justly in their disciplining of the student.
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 Just three years later the same issue would reappear in West Virginia State Board of 

Education v. Barnette, 319 U.S. 624 (1943). In the ruling on this case, the court held that the 

state could not compel anyone to salute the flag and ruled in favor of the student. The Barnette 

case saw a shift in free speech cases as it relied on the Free-Speech Clause as a defense and not 

the Free-Exercise Clause (as many previous cases had). 

 While not a school speech case, it is important to make note of Stromberg v. California, 

283 U.S. 359 (1931). The Stromberg case dealt with a summer camp whose daily activities 

included the campers saluting of a red flag--which showed support for the Communist 

movement. Stromberg was a summer teacher at the camp and was arrested for breaking a 

California law that banned red flags. The state court ruled for California, and Stromberg 

appealed to the Supreme Court. The Supreme Court ruled in favor of Stromberg and created the 

idea of symbolic speech. Symbolic speech is speech that conveys a specific message to those 

viewing it. 

 The Morse Quartet is made up the four most frequently cited Supreme Court cases for K-

12 student speech cases. Whereas Tinker v Des Moines Indep Cmty. Sch. Dist (1969) is the most 

commonly referenced case, the later three each add their own component to help define 

acceptable speech for students. They are explained here because they should be referenced in all 

of the cases in this study, but, due to the years they occurred, they will not be included in the 102 

cases briefed. 

Morse Quartet 

Tinker 

The Morse Quartet is a group of four court cases that outline and define what is and is not 

acceptable speech for students. The Tinker v Des Moines Indep Cmty. Sch. Dist (1969) case was 
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monumental in carving out a wide swath of what is allowable for students to say in schools, and 

the remaining three cases all limit what students may say and define what administrators may 

punish. 

The connection between disruption in schools and student speech came out of a Supreme 

Court case that started in Des Moines, Iowa. In December 1965, high school and junior high 

students and their parents met at the Eckhardt home to discuss the idea of publicizing their 

objections to hostilities in Vietnam. They agreed upon wearing black armbands and fasting on 

December 16th and New Year’s Eve. After the principals of the schools got word of the plan, 

they adopted a policy stating that any student wearing an armband would be asked to remove it, 

and any student who refused would be suspended until the armband was removed.  

 On December 16th, Mary Beth Tinker and Christopher Eckhardt wore their black 

armbands to school, and John Tinker wore his the following day. All three were suspended and 

did not return to school until after they had planned to stop wearing the armbands--New Year’s 

Day. 

 The petitioners, through their fathers, filed a complaint in United States District Court 

under § 1983 of Title 42 of the United States Code. They sought an injunction to receive nominal 

damages and restrain the school officials and school board members from further punishing the 

petitioners. The District Court dismissed the complaint at an evidentiary hearing. The court 

upheld the schools action stating that it was reasonable to prevent a disturbance (258 F.Supp. 

971, 1966). 

 The Eighth Circuit of the Court of Appeals heard the case en banc. The court was equally 

split, and they affirmed without opinion (383 F.2d 988 1967). The district court likened the 

armbands to pure speech, and therefore stated that it fell under First Amendment protection. That 
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court pointed to West Virginia v. Barnette, which ruled that public school students could not be 

compelled to salute the flag. The court ruled that the state and school officials had 

comprehensive authority over conduct in the school and ruled in favor of the system. 

 However, the Supreme Court ruled in favor of the students. They pointed out that only 

five students out of 18,000 in the system had worn the armbands, and there had been no actual 

disruption. The court ruled that a demonstration or disruptive action would be treated differently 

than a speech issue. This outlined the idea that, while the administrators have to be concerned 

with disruptions in the school day, they cannot punish for things that did not actually happen. 

 In writing for the majority, Justice Fortas writes: 

And our history says that it is this sort of hazardous freedom--this kind of openness--that 
is the basis of our national strength and of the independence and vigor of Americans who 
grow up and live in this relatively permissive, often disputatious, society. (Tinker v Des 
Moines, 1969) 
 

This message touts the highest and most grand vision of the First Amendment as well as Fortas’s 

view of its application in student speech. He then writes the most commonly referenced line in 

the opinion: “It can hardly be argued that either students or teachers shed their constitutional 

rights to freedom of speech or expression at the schoolhouse gate” (Tinker v. Des Moines, 1969) 

While this is a striking idea, it creates many questions as to what is allowable and what is not. 

It is interesting to note that during his majority opinion, Justice Fortas mentions speech 

that does not occur in the classroom: 

The principle of these cases is not confined to the supervised and ordained discussion 
which takes place in the classroom. The principal use to which the schools are dedicated 
is to accommodate students during prescribed hours for the purpose of certain types of 
activities. Among those activities is personal intercommunication among the students. 
This is not only an inevitable part of the process of attending school; it is also an 
important part of the educational process. A student’s rights, therefore, do not embrace 
merely the classroom hours. When he is in the cafeteria, or on the playing field, or on the 
campus during the authorized hours, he may express his opinions, even on controversial 
subjects like the conflict in Vietnam, if he does so without “materially and substantially 
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interfer(ing) with the requirements of appropriate discipline in the operation of the 
school” and without colliding with the rights of others. But conduct by the student, in 
class or out of it, which for any reason--whether it stems from time, place, or type of 
behavior--materially disrupts classwork or involves substantial disorder or invasion of the 
rights of others is, of course, not immunized by the constitutional guarantee of freedom of 
speech. (Tinker v Des Moines, 1969) 
 

The last part of this quote opens up a wide door for the punishment of student speech. Justice 

Fortas states that if conduct disrupts school, no matter where the action takes place, then the 

student loses the immunization of the First Amendment. This idea is the basis for the “Tinker 

defense” used by schools in many disruption cases. 

 The Tinker v Des Moines Indep. Cmty. Sch. Dist. (1969) court laid out two types of 

speech that can be punished by administrators: the first is speech that “materially disrupts 

classwork or involves substantial disorder or invasion of the rights of others” (p. 514, 1969) and 

the second is speech that creates a “collision with the rights of other students to be secure and to 

be let alone” (p. 509). For as historically fundamental as the Tinker v Des Moines Indep. Cmty. 

Sch. Dist. (1969) ruling is, it is not without its limitations. Most courts utilize only the disruption 

prong of Tinker v Des Moines Indep. Cmty. Sch. Dist. (1969). Kellman (2009) points out that this 

could be because neither Tinker nor any court since has adequately defined the extent of the idea 

of disturbing the rights of others. 

 Malloy (2016) explains the problem with the substantial disruption prong of the Tinker 

test: 

The reigning “substantial disruption” standard derived from Tinker v. Des Moines 
Community School District is too vague and outdated to protect either students or 
administrators. Additionally, it remains uncertain as to if and when schools can punish 
student speech that originates off-campus. (p. 1) 
 

The judges on the court were working under the notion that if the speech did not interfere with 

the school day by causing an obvious disruption, then it should be allowed; however, any 
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practicing teacher or administrator could testify that a school day can be disrupted without 

organized protest or fights. 

While Malloy explains the problems with the language of the Tinker v Des Moines Indep. 

Cmty. Sch. Dist. (1969) ruling, Bathon and McCarthy (2008) point out the problematic 

application of the second prong by exploring its infrequent use. They point to a 2006 ninth 

circuit case that attempted to use the second prong of Tinker v Des Moines Indep. Cmty. Sch. 

Dist. (1969) in regard to a t-shirt. As Harper v. Poway Unified School District was eventually 

thrown out by the Supreme Court, Bathon and McCarthy believe this may signal a new approach 

for free speech lawyers.  

Bethel 

The 1986 Supreme Court ruling in Bethel School District v. Fraser (478 U.S. 675, 1986) 

modified the Tinker ruling. Mathew Fraser gave a nomination speech to the student body at 

Bethel High School in Bethel, Washington. His speech was filled with sexual innuendos and 

sexual references. The school suspended him for three days and removed him from the list of 

students eligible to speak at graduation. His parents appealed the school’s disciplinary action, 

and the Washington Supreme Court agreed with the parents. 

 Though citing Tinker, the Supreme Court ruled 7-2 in favor of the school district. The 

Justices point out that while Tinker dealt with a political statement there was a huge difference in 

the lewd speech of Mr. Fraser. In his opinion, Justice Burger pointed out that, “it was perfectly 

appropriate for the school to disassociate itself to make the point to the pupils that vulgar speech 

and lewd conduct is wholly inconsistent with the ‘fundamental values’ of public” (Bethel v 

Fraser, 1986, p. 686).  
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Hazelwood 

 Not long after Bethel, another student speech case came to the Supreme Court in 

Hazelwood v. Kuhmeier (484 U.S. 260, 1988). The case arose from the principal at Hazelwood 

East High School censoring two articles from the student-run newspaper that he deemed to show 

the school in a poor light. The two articles discussed the experience of a pregnant student at the 

school and the experience of a student whose parents were divorced. Because of the late notice 

of the censoring, there was no time to add new stories, and the students brought suit in the 

Eastern District of Missouri alleging that their First Amendment rights had been violated. That 

court disagreed with the students, and they appealed to the Supreme Court. 

 The Supreme Court ruled 5-3 in favor of the school. They noted that since the school 

sponsored the paper it had a legitimate interest in preventing articles that might appear 

inappropriate. Because the paper could be seen as having the imprimatur of the school, the 

school has the right to protect what might be seen as its own speech. 

 West (2015), associate professor of law at The University of Georgia Law School, writes 

on the counterintuitive nature of the Hazelwood decision. She explains how the United States 

Bill of Rights, and subsequent Supreme Court decisions, protect the rights of journalists while 

student journalists are under constant fear of censorship and retribution from administrators. The 

findings in Hazelwood have also been applied to other student forums such as “art shows, 

debates, and academic presentations” (p. 134). 

Morse 

The ruling in Tinker was further defined with the 2007 decision in Morse v. Frederick 

(127 S. Ct. 2618, 2007). In 2002, the Olympic Torch Relay was winding through Juneau, Alaska. 

As the torch passed Juneau-Douglas High School, senior Joseph Frederick unrolled a banner that 
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read “Bong Hits 4 Jesus.” Deborah Morse, the principal, told Frederick to put the banner away 

and he refused. For advocating drug use, Frederick was suspended for 10 days, and his parents 

sued. 

 The United States District Court for the District of Alaska ruled for Morse stating that 

Frederick’s actions were not protected. The United States Court of Appeals for the Ninth Circuit 

reversed the ruling, stating that the banner was protected. The Supreme Court ruled in favor of 

the district. They stated that the banner could be viewed as promoting drug speech and the state 

had an important duty to punish such speech. 

Many had assumed, and continued to assume until Morse, that the rule laid down in 

Tinker established a presumption in favor of student speech that could only be overcome if the 

school could show that the speech disrupted the educational process (Bentley, 2009). The Morse 

court broke with this idea by stating that a school could punish for drug speech even if it did not 

disrupt learning. 

 While each of these cases represents a redefining of the Tinker case, each one also creates 

a new wrinkle in the understanding of student free speech. Klupinski (2010) succinctly 

summarizes these changes:  

Although the Court has provided some guidance on how a school can discipline student 
speech, there is confusion about when and why it can do so. An initial concern--
somewhat settled in Morse--was whether Fraser altered the Tinker inquiry, or whether it 
had created its own standard. Was Fraser saying that a Tinker analysis was not necessary 
for certain types of speech deemed inappropriate, or that certain types of inappropriate 
speech were per se disruptive? The opinion itself seemed to support the view that Fraser 
was an extension. But Kuhlmeier implied in a footnote that Fraser was an exception to 
Tinker. Morse, drawing from this footnote, found that Tinker is not the only standard to 
apply and that Fraser established a separate inquiry. (p. 623) 

 
From this, a pattern emerges stating that if the speech is deemed to be socially inappropriate, an 

administrator can punish without meeting the disruption prong of Tinker. Klupinski also shows 
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how the opinions from the Supreme Court justices may confuse readers. Whereas the main 

message from the majority is deemed to be the courts’ final thoughts, things like footnotes and 

concurrent opinions can cloud or complicate the rationale of the court. 

Table 1 

Cases in the Morse Quartet by Speech Delivery, Major Issue, and Ruling 

Citation Speech Delivery Major Issue Ruling 
Tinker v. Des Moines 
Independent 
Community School 
District  
393 U.S. 503 (1969) 

Clothing Political speech Political speech is 
protected as long as it 
does not cause a 
disruption and/or 
infringe on others 
rights. 

Bethel Sch. Dist. v. 
Fraser  
478 U.S. 675 (1986) 

Speech to student 
body 

Lewd speech Schools can punish 
inappropriate speech. 

Hazelwood Sch. Dist. 
v. Kuhlmeier  
484 U.S. 260 (1988) 

Student Newspaper Speech of the school Schools can censor 
speech that could be 
deemed the school’s 
speech. 

Morse v. Frederick  
551 U.S. 393 (2007) 

Banner  Drug speech Schools may punish 
drug-related speech. 

 

Public Schools Mission vs. Rights of the Individual 

The Tinker v Des Moines Indep. Cmty. Sch. Dist. (1969) court pointed out that a school 

could not punish speech simply because they did not like it, stating rather that the speech must 

lead to a disruption before the student(s) could be punished. From this it is clear that the Tinker 

court believed heavily in the right of the student to share his or her ideas while stating that the 

mission of the school is to maintain a safe place for the exchange of ideas. 

Bentley (2009) argues that Tinker v Des Moines Indep. Cmty. Sch. Dist. (1969) was an 

incorrect application of the First Amendment, and that the subsequent cases in the quartet have 

worked to correct this misapplication. He contends that the setting of a school makes it a unique 
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place; therefore, students should not be afforded the same rights that the founders intended. He 

writes: 

(1) Democratic education is concerned solely with the inculcation of democratic values; 

(2) these values must be inculcated, if at all, when children are young; and  

(3) therefore, the enterprise of democratic education must be undertaken solely by the 

public schools. (Bentley, p. 31) 

Cyberspeech 

 Many of the later cases in this study deal with speech made outside the school building 

involving social media and cyberspace. The issue arises because Tinker, which happened long 

before the proliferation of the Internet, does not account for digital speech. This leaves the courts 

to interpret cases with precedents that only partially apply to the current case. 

 Adding to this confusion is the fact that between 1995 and April 2011, 46 states enacted 

some form of anti-bullying legislation (Stuart-Cassel, 2011). However, few of these included 

mention of cyberspeech or how schools fit into these plans, thusly leaving schools in the dark to 

figure out how to punish digital speech that occurs outside of the school. 

Further compounding this problem is that lower courts have not been consistent on their 

cyberspeech rulings. 

There is no Supreme Court case squarely on point [87]. The split in lower courts’ 
decisions shows that the law is ambiguous. Even the Supreme Court has expressed 
confusion over how precedents apply to the burgeoning issues involving student free 
speech, stating that “[t]here is some uncertainty at the outer boundaries as to when courts 
should apply school speech precedents.” (Goodno, 2011, p. 657) 
 

These inconstancies make finding easy answers to cyberspeech issues nearly impossible for 

practicing administrators. With the little amount of free time principals have, many may have to 

rely on case law they learned years ago in graduate school. 
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“Bullying” is a term that has become prevalent in education circles in recent years and for 

good reason. “Given the importance of bully prevention, the liability issues involved, and the 

confusion surrounding what is deemed to be the appropriate reaction of school officials to off-

campus student cyberspeech that comes on campus, it would be very helpful if the Court 

addressed this subject and provided a clear analysis soon” (Smith-Butler, 2013, p. 308). Schools 

are expected to prevent bullying wherever possible; therefore, it must be clear where and how the 

school can punish for bullying that occurs off school grounds. 

Because the Tinker court had no idea about cyberspeech or the Internet, they crafted their 

ruling based on what they knew. In today’s technology-driven world, the substantial disruption 

prong of the ruling creates a strange conundrum for modern courts. 

Without a clear standard, lower courts are obligated to force the facts of modern cases 
into narrowly defined exceptions, or otherwise simply assume the Tinker standard applies 
to situations previously unforeseen by the earlier Court. Uncertainty has caused courts to 
flounder and hand down conflicting decisions supported by incomplete precedent. 
(Willard, 2013, p. 295) 
 
Willard (2013) states that Tinker v Des Moines Indep. Cmty. Sch. Dist. (1969) should be 

celebrated in the world of student speech because it both allows students to be punished and 

protects the student’s first amendment rights. She points out that both the substantial disruption 

and the invasion prongs can be applied to online speech. She also notes that both the First 

Amendment and Tinker allow for intervention when it is reasonable to foresee a disruption 

coming. 

Lower courts are forced to look at several factors to come to their own conclusion. 

“Consistent with current Supreme Court precedent, courts ultimately look to four factors when 

analyzing student speech cases: sponsorship, location, effect, and content” (Klupinski, 2010, p. 
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623). From this explanation it becomes clear that the court must fill in their fact pattern, attempt 

to determine how other courts have ruled, and then try to ensure their ruling follows Tinker. 

Clothing 

The conflict between school administration and students in American K-12 schools over 

what is acceptable dress in a school setting has waged for almost the last 100 years. Conflicts 

range from armbands, to modesty, to depictions of drug language on shirts, but the fundamental 

issue remains the same. 

One of the more frequently fought battles in recent years is over a student’s right to 

display the Confederate flag on clothing. The Confederate flag has been a frequent issue of free 

speech in schools since Melton v. Young in 1972. While most cases have used Tinker to decide 

the case, Lucinda Housley Luetkmemyer (2009) points out that recent courts have sided with 

schools and supported banning the symbol (p. 1013). Although students frequently point to the 

fact that, for them, the flag does not represent an endorsement of slavery, the courts have 

routinely ruled that the wearing of the flag is seen by many to be offensive. This shift could show 

that courts are relying less on Tinker’s “substantial disruption” prong. 

 Another clothing related set of problems concerns the issue of uniforms in public schools. 

On mandatory school uniforms, Vacca (2014) points out that while uniforms were once the rule 

for military and parochial schools, they are increasingly being implemented in public schools. He 

uses Frudden v. Philling (9th Cir. 2014) to illustrate that it is possible for a public system to 

implement a uniform policy, but that it must be presented in a way that shows the goal of the 

policy is to create a safe and non-disruptive environment. Many schools point to the fact that 

uniforms ensure that gang-related messages do not enter schools and that they remove social 

stigmatisms of students who cannot afford the newest or most popular clothing. 
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 In recent years, there have been numerous challenges to dress codes by female students 

who feel they are unfairly targeted by these policies. This movement has a strong social media 

presence and often uses the Twitter hashtag #IAMNOTADISTRACTION to play on the idea that 

they are forced to wear certain clothing to avoid distracting other students. Meredith Johnson 

Harbach, a professor of law at the University of Richmond’s Law School, points out that some 

recent cases have been successful in overturning dress code rules by using a combination of the 

Fourteenth Amendment and Title IX (2016). 

Summary 

 Before the Tinker case in 1968, the courts had primarily sided with school systems when 

it came to student speech. However, with the war in Vietnam raging and protests at home 

becoming more prevalent, the court ruled it necessary to allow students to voice their opinions on 

poignant “topics of the day” at school. They carefully carved out a pair of prongs that fit the type 

of speech they saw in their case that would test and balance the validity of student speech. If a 

student’s speech substantially disrupts the school day or interferes with other students’ rights to 

be left alone, then the school can prohibit the speech.  

 Since the ruling in Tinker, the world and the makeup of the court have changed. Three 

monumental Supreme Court cases (Hazelwood, Bethel, and Morse) have eroded away at the 

Tinker v Des Moines Indep. Cmty. Sch. Dist. (1969) ruling and have swayed the balance of 

control back toward the school. These cases have said that things that would be seen as the 

speech or opinion of the school, lewd or perverse speech, and speech that condones drug usage 

are not appropriate and can be controlled by school personnel. 

 The current free speech issues facing school administrators are those that the Tinker v 

Des Moines Indep. Cmty. Sch. Dist. (1969) court had no way to foresee. An idea can be shared 
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with 1,000 students with just a few keystrokes in a matter of seconds, and these ideas can have 

repercussions that in no way look like or mimic a 1960s war protest pf wearing armbands. 

Because of these societal changes and the shortcomings of Tinker v Des Moines Indep. Cmty. 

Sch. Dist. (1969), schools must rely on lower courts and statutes to find direction before acting 

on these issues.
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CHAPTER III: 

METHODOLOGY AND PROCEDURE 

Introduction 

This study exemplifies a qualitative, document-based research study, resulting from the 

analysis of case law. The research sources were court cases involving free speech pertaining to 

students in K-12 schools from 2009 to 2017. This study used the most recent cases to give the 

best data for analysis. Both primary sources and secondary sources were analyzed to provide a 

current view of how courts were interpreting these cases. 

Creswell (2013) explains that researchers bring with them philosophical assumptions that 

they develop through both direct academic instruction as well as through journal reading. These 

assumptions influence how researchers approach problems, their methodology, and what they 

believe possible at the completion of their study. For this study, the goal was to take case law 

from across the country and analyze it to create an easily understandable guide for practicing 

administrators. 

Corbin and Strauss (1998) discuss the idea that a qualitative researcher must strive for 

quality in their data as well as analysis. The authors point to inexperience, through both 

analyzing others’ research and creating research, as well as haste as causes for low quality 

research output. For this reason, the researcher in this study spent time to not only learn the 

language of the court but also the best practices in qualitative research.
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Research Design 

The researcher served as a historical researcher for this study. Archival research was the 

chosen methodology for this study. This research was focused on records or documents, 

concerning, court cases, and forced the researcher to be the driving force for collection of data 

and analyses. 

The research design is both qualitative and descriptive. Both federal and state cases 

involving student free speech were selected from Westlaw Digest ® to create an overview of 

current trends and outcomes in these cases. 

Statsky and Wernet (1995), in their book Case Analysis and Fundamentals of Legal 

Writing, lay out the common pitfalls and snags that can come from briefing court cases. They note 

that judges assume the reader knows certain words and that it can take years to develop the skills 

necessary to successfully brief cases. 

The thumbnail brief is the most commonly used method to brief cases for dissertations. The 

thumbnail brief consists of citation, key facts, issue(s), and holding(s) (Statsky & Wernet, 1995). 

This method allows the researcher to pull the most pertinent facts from the case and create a quick 

reference for later analysis. 

Research Materials 

The cases used in this study are primary source materials, which contain excerpts from 

the case, opinions of the court, and verdicts rendered. The cases include United States Supreme 

Court, United States Courts of Appeals, and United States Federal District Courts from 2009 to 

2017. This timespan covers the most recent cases, which allowed for a concentrated focus on 

where the courts are heading with student speech cases. The cases were all collected from 

Thompson Reuters Westlaw® under the key number 92K1975. 
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The Westlaw® Key numbering system breaks legal topics into smaller parts for easier 

sorting. In this study, the 92 in the key number represents the major topic of constitutional law, 

and the 1975 refers to “student speech or conduct.”  It should be noted that under Westlaw’s 

previous Key Number system that Constitutional law cases in schools were filed under 

92k90.1(1.4). 

Research Questions 

1. What are the issues that lead to lawsuits against schools in K-12 student speech cases 

from 2009-2017? 

2. What have been the outcomes of K-12 student speech cases from 2009-2017? 

3. What trends can be identified in K-12 student speech cases from 2009-2017? 

4. What legal principles can be discerned from K-12 student speech cases from 2009-

2017? 

Methodology 

The purpose of this research is to study issues, outcomes, and trends in cases involving 

free speech cases issues in K-12 public schools. This study is document-based and uses cases 

from the United States Supreme Court, the United States Courts of Appeal, the United States 

Federal District Courts, and state appellate courts. While this research is historical in nature, it 

specifically covers cases from 2009-2017. 

Creswell (2013) succinctly summarizes the qualitative research process: “The problem 

leads to certain research questions, and the data collection naturally follows, and then the data 

analysis and interpretation relate closely to the questions, which, in turn, help the reader to 

understand the research problem” (p. 129). Each part of the design builds on previous pieces and 

helps to create, define, or answer the research questions. He also explains how the designing of a 
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qualitative study follows the pattern of scientific research--from inquiry to data collection to 

analysis. 

Yin (2014) points out that the Internet has made document-based research much easier 

and expanded the opportunities for research. For this study, the accessibility of Westlaw® saves 

countless hours of thumbing through printed law reporters. The speed at which Westlaw® is 

updated also allows for this study to analyze the most recent cases available, which will lead to 

the most current recommendations in the analysis. 

The goal of this study is to look at cases that deal with student speech, analyze their 

findings and rationale, and attempt to find patterns or tendencies from which to extrapolate how 

future courts will rule on similar fact patterns. Bowen (2009) points out that document-based 

research can be used to track change and development. 

This type of study takes out the interview part of most qualitative studies. By only using 

documents from completed cases the researcher removes possible inconsistencies with surveys 

or interviews. Strauss and Corbin (1998) describe the use of data: “Grounded theories, because 

they are drawn from data, are likely to offer insight, enhance understanding, and provide a 

meaningful guide to action” (p.12).  

 Savin-Baden and Major (2013) point out that while a document-based study may seem 

simpler than other forms of qualitative research, in reality it requires a high level of skill. They 

point out that the organization of data as well as the contextualization of information demand the 

researcher be organized in record keeping and thorough in analysis. It is due to these 

requirements that a chart that tracks the factors and outcomes of the cases will accompany this 

study. 
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Data Collection 

The search in the Westlaw® Digest System under Key Number 92k1975 (student speech 

or conduct) resulted in 1,156 cases between the years 2009-2017. The researcher narrowed the 

field down to 102 cases by only examining cases from 2009-2017 that dealt with punishment to 

students arising from free speech issues. The years chosen show the most recent cases that 

should yield information on the current thoughts of the courts as well as their future leanings. 

The 102 cases were arranged in chronological order. The cases were downloaded and 

arranged from 2009 to 2017 to prepare for briefing. Each case was then read, reviewed, and 

analyzed for use in this study. 

Mason’s (2010) dissertation ended in 2009, and this study begins with cases in 2009 and 

continue to the most recently reported cases. This continues the research of Mason without 

interruption, and should allow for analysis of trends in the courts.  

Each brief was created from reading the entire case, including the court opinion. A trial 

brief can be defined as an attorney’s collection of notes that he or she will use to conduct an 

approaching trial (Statsky & Wernet, 1995). Statsky and Wernet (1995) suggest briefing cases in 

the following format: 

1. Citation: pertinent information that identifies a particular case. 

2. Key Facts: important facts surrounding a particular case. 

3. Issue: specific legal question being considered.  

4. Holding: answer(s) to a legal issue provided by the court’s opinion; the court’s 

application of law to the particular case. 

5. Reasoning: explanation of the court’s rationale in a holding regarding an issue. 

6. Disposition: order of the court as a result of its holding. (p. 41)  
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This method allows for a convenient way to distill cases down to a quick reference guide. 

This makes it easier to find patterns and track topics and outcomes. Simons (2006) writes that the 

invention of digital databases allowed for cases to be analyzed much quicker and expanded the 

availability of legal information. Interestingly, even though he is referencing writing for law 

school students, he points out the importance of secondary sources and not undervaluing 

statutory research. 

This method is similar to coding in qualitative case studies and helps make a large 

amount of data much more accessible. By breaking each case down into these parts, it is easier to 

digest the massive amount of data they contain. 

Data Analysis 

Simons (2006) points out that merely looking at cases is not enough, as every area of law 

is specific and unique. He recommends that a researcher must take into account the history, 

doctrines, and relation to government bodies as part of their analysis. 

Creswell (2013) defines a pragmatic approach to research as one that is focused on the 

outcome rather than antecedent conditions. Much like this study, he also points out that 

pragmatic research looks at truth as “what works at the time” (p. 28). This study looks to define 

what is happening in the current climate of student speech by tracking recent cases. 

Linz (2015), Associate Director of the Wolf Law Building at The University of Colorado, 

explains that research analysis and planning are both skills that legal education researchers 

consider valuable. He points out that the analysis should lead to a complete picture of the topic, 

and that if it does not, then the research is not complete. 

Data must be broken into manageable pieces so that reflection and analysis can occur 

(Strauss & Corbin, 1998). The analyzing of cases and tracking of findings permits patterns and 
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trends to emerge, thus allowing for easier comparisons and reflection (Strauss & Corbin). For 

this study, the researcher will keep an Excel® document of cases. The document will track year, 

case name, state, court, grade level, which Big Four Case was used, amendment, ruling, and 

notes. This listing will make the data more manageable and assist in analysis. 

Savin-Baden and Major (2013) point out the interplay between analysis and 

interpretation. They point out that while analysis is orderly and measured that interpretation can 

be messy and lead to multiple interpretations. This highlights the importance for a detailed 

methodology before a study begins.  

The Excel® spreadsheet will include sortable information such as level of the presiding 

court, state, theme, and topic for each case. From this information, the researcher can group cases 

by topic. With the cases grouped, the researcher can go back to the case briefs and determine if 

the outcomes show a pattern, and these trends can be added to Chapter IV. 

Summary 

 This chapter described the methodology that was used for this qualitative legal study. 

This study is historical in scope and fleshed out a trend among higher courts in cases relating to 

student free speech. It utilized the Westlaw Digest System to identify cases from 2009 to 2017. 

 Creswell (2013) writes that the purpose of qualitative research is to develop theories 

where partial or inadequate theories exist. Because there is not a clear stance from the Supreme 

Court, it is up to researchers to combine lower court findings into a working set of guidelines 

from which to make decisions. 

Linz (2015) suggests that students can better analyze their legal research by creating 

these documents: “(1) Research Plan; (2) Research Log; and (3) Research Product” (p. 16). He 

also points out that the product must be the starting and end point of the study, meaning that each 



31 

part of the plan must be working with the end in mind. For this study, every piece of the study 

worked to create a guide for practicing administrators. 

 The researcher’s goal was to analyze cases that have already been settled. Rather than 

understanding the complete workings of the legal system, it is only necessary to be able to break 

the case briefs into workable parts. The goal for legal research outside of law school should not 

be to think like a lawyer (Kazmierski, 2014). 

 After breaking down the cases, the distilled data must be analyzed for patterns of recent 

cases. The patterns emerged from the data but had to be recognized by the researcher (Strauss & 

Corbin, 1998). The researcher must be mindful to see patterns from many different courts from 

across the county while understanding why the court decided the way they did. From this moving 

rational a working document can be created.
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CHAPTER IV: 

DATA PRODUCTION AND ANALYSIS 

Introduction 

 This chapter provides an examination of 95 court cases concerning student free speech. 

All of them involve a student being disciplined for a version of speech or being denied the ability 

to perform some kind of speech. The cases all occurred between 2009 and 2017. The data were 

disseminated from each case based on the case’s key facts and the rationale established by each 

court. The system for analysis follows the case summary format developed by Statsky and 

Wernet (1994). The format is as follows--citation, key facts, legal issue, holding, the court’s 

rationale, and its disposition. 

 The cases are listed in chronological order starting with 2009 and moving forward. The 

cases are not divided by court. This distinction is because courts would cite very recent cases to 

their own case at hand, and it would not make sense to have a court citing a case that had not 

been analyzed here yet. 

Case Briefs 

2009 

Citation: A.A. ex rel. Betenbaugh v. Needville Independent School Dist., 701 F.Supp.2d 

863 (2009). 

Facts: A.A. and his family had recently moved into Needville Independent School 

District. A.A. was planning to enroll in Kindergarten until he learned that the school had a policy 

against boys with long hair. A.A.’s father identifies as Native American and believes that long 
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hair is symbolic of their culture. The parents met with the superintendent and appealed to the 

school board. At the end of the board meeting, a new policy was written to allow A.A. to wear 

his hair in one tightly woven braid. When A.A. started school, he wore his hair in two braids and 

was sent to in-school suspension. On October 3, 2008, a preliminary injunction was issued to 

allow A.A. to wear his hair how he wanted until a verdict could be rendered. The parents brought 

suit claiming a violation of A.A.’s First Amendment rights. 

 Issue(s): Does requiring boys to cut their hair violate their first amendment rights? 

Holding: Yes. 

Rationale: The court first looked at Thomas v. Review Bd. of Indiana Employment Sec. 

Div., 450 U.S. 707, 713-714, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981), to define what beliefs are 

protected by the First Amendment. The court stated that since the school first made an exemption 

that they must believe the belief to be religious. They pointed out how other courts have ruled on 

similar issues--Alabama & Coushatta Tribes v. Big Sandy School D., 817 F. Supp. 1319 - Dist. 

Court, ED Texas 1993 and Warsoldier v. Woodford, 418 F. 3d 989--Court of Appeals, 9th 

Circuit 2005. The court used Adkins v. Kaspar, 393 F.3d 559 (5th Cir. 2004) to define 

“substantially burden” and decided for the plaintiff. 

Disposition: Preliminary injunction granted for the plaintiff to exempt him from the 

district’s policy. 

Citation: B.W.A. v. Farmington R-7 School Dist., 554 F.3d 734 (2009). 

 Facts: B.W.A. was a student at Farmington High. The school had a history of racial 

tension and bigotry towards black students--some of which were violent. Because of these 

events, the superintendent banned the wearing of clothing that featured the Confederate flag. 

Throughout the 2006-2007 school year, B.W.A. wore clothing that contained the flag and was 
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punished. Eventually, B.W.A. was suspended for the remainder of the year. He sued for a 

violation of his First Amendment rights, and the district court found for the system. He appealed. 

Issue(s): Does banning a symbol constitute a First Amendment violation? 

Holding: No. 

Rationale: The plaintiffs’ argument relied heavily on Tinker. They claimed that even 

though the area had seen racial violence, none of it had been directly tied to the flag. The 

plaintiffs also pointed to Butts v. Dallas Indep. Sch. Dist., 436 F.2d 728, 732 (5th Cir.1971), 

which stated that there must be connection between the speech and the disruption before it is 

stifled. The court responded that because some of the past events involved the Confederate flag 

the school’s ban was constitutionally permissible. The defendants pointed to numerous incidents 

where the flag was the cause of racial tensions between both students at the school with each 

other and with visiting students. The court also pointed out that Tinker, and later cases built off 

its findings, allowed for a school to forecast disruptions and take actions to prevent future 

escalations. The court pointed to Barr v. Lafon, 538 F.3d 554, 565 (6th Cir.2008) as a case where 

the Confederate flag was banned with just the forecast of disruption. 

Disposition: Summary judgment for the defendants and upheld the banning of the flag. 

Citation: Wolfe v. Fayetteville, Arkansas School Dist., 600 F.Supp.2d 1011 (2009). 

Facts: W.W. was a student at McNair Middle School from August 2004 to May 2005. 

During this time, he was harassed and more than once beaten up. From August 2005 until May 

2007, W.W. was a student at Woodland Junior High. The harassment continued despite the 

change in schools and reports by W.W.’s parents to the administrations. The students at the 

school created an anti-W.W. Facebook page, and posted threatening messages on the page. The 

harassment and attacks continued at Fayetteville High School. Eventually, the story made it to 
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the local newspaper. W.W. brought suit for, among other things, violation of his First 

Amendment rights. 

Issue(s): Does inaction to complaints to a school administrator equate to a First 

Amendment retaliation claim? 

Holding: Yes. 

Rationale: The defendants tried to say that their inaction did not amount to retaliation. 

The court pointed out that in order to prove First Amendment retaliation that the plaintiff must 

prove three things: (1) the activity was constitutionally protected, (2) the defendant’s action 

would stop the person from engaging in the protected action, and (3) the activity was the 

motivating factor in the defendant’s conduct. The court noted that the defendants acknowledged 

that W.W.’s speech was protected. The court pointed out that there was no action by the school 

that was paramount to retaliation. The court pointed to Morlock v. West Cent. Educ. Dist., 46 

F.Supp.2d 892, 921 (D.Minn.1999) to show that inaction cannot be use to prove retaliation. The 

court did find that releasing the student’s records to the press constituted retaliation and refused 

to dismiss the claim. 

Disposition: Defendant’s motion denied as the school had not violated the student’s 

rights. 

Citation: Dempsey v. Alston, 966 A. 2d 1 (2009). 

Facts: O.D. enrolled at Pleasantville Middle School on January 3, 2006. In 2001, the 

school system had adopted a dress code for its students. The code did not include an official opt-

out policy, but students were allowed to fill out an official opt-out form for reasons of religious 

objection or medical reasons. On January 12, 2006, O.D.’s parents were informed that he was out 

of compliance with the dress code policy. On February 2, the plaintiffs submitted an official opt 
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out form--choosing the reason for request as “Other: Constitutional Rights, Fundamental 

Freedom, Individual Personal Choice, and Philosophical Beliefs.” The request was denied. O.C. 

was disciplined for his refusal to comply with the policy--eventually leading to his placement in 

in-home instruction. On August 7, the plaintiffs’ filed another opt-out form--this time citing 

“Other: Constitutional Right, Spiritual Separation, Fundamental Freedom, Personal Individual 

Choice, Civil Rights, Civil Liberty, Philosophical Belief, Psychological Self Esteem, 

Discriminatory and Etc.” The board denied this request. When O.C. showed up for his first day 

at Pleasantville High School was placed in in-school suspension and told he would be left there 

until he complied with the dress code. On September 26, the plaintiffs filed a complaint against 

the interim superintendent, assistant principal, and board - alleging, among other things, a 

violation of O.C.’s First Amendment rights. The trial court found in favor of the district. The 

plaintiffs appealed. 

Issue (s): Does requiring students to wear a uniform constitute a violation of the students’ 

First Amendment rights? 

Holding: No. 

Rationale: The court pointed to Blau v. Fort Thomas Public School Dist., 401 F. 3d 381 - 

Court of Appeals, 6th Circuit 2005, which cited Tinker, in which the court dismissed a middle 

schooler’s claim that a dress code violated her constitutional right to expression. That court 

dismissed the idea that the right to expression rose to the level of speech cases that had reached 

the Supreme Court. The court pointed out that when being deposed that O.C. stated that his 

desired clothing did not convey any particular message. Since the only rationale for not wanting 

to comply was to not be told what to do, the court stated that any claim to expressive conduct 

was without merit. O.C.’s parents attempted to use Pierce v. Society of Sisters, 268 US 510 - 
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Supreme Court 1925, as justification to their right to opt out of the dress code. The court retorted 

that Pierce only allowed parents to choose a private school for their children, and that it in no 

way gave parents a right to direct every aspect of their children’s schooling. The court rejected 

the parents’ claim that Tinker should be applied. They stated that Tinker dealt with pure speech, 

in the form of dress, not the idea of expression. 

Disposition: Lower court’s finding affirmed and the dress code was allowed to stand. 

Citation: Brown ex rel. Brown v. Cabell County Bd. of Educ., 605 F.Supp.2d 788 (2009). 

Facts: Anthony was a freshman at Huntington High School during the 2008-2009 school 

year. On March 17, 2009, he was given a 10-day suspension for writing the phrase “Free A-

Train” on the back of his hands. The message was in support of an expelled student who was 

accused of attempted murder. Parents had already called the administration about the message 

being worn by other students as well as disturbances by supporters. Anthony Brown sued for 

violation of his First Amendment rights. 

Issue(s): Does suspension of a student for visual support of a gang member constitute a 

violation of his First Amendment rights? 

Holding: No. 

Rationale: The court reviewed the Morse Quartet and found that this case most closely 

related to the fact pattern in Tinker. The court pointed out that in West v. Derby Unified Sch. 

Dist. #260, 23 F.Supp.2d 1223, 1233-34 (D.Kan.1998) that a disruption was not required to 

prohibit speech. The court also looked at Chalifoux v. New Caney Independent School Dist., 976 

F.Supp. 659 (S.D.Tex.1997), which found that a school could not prohibit students from wearing 

rosaries even though a local gang used them as identification. The court also likened the case to 
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several cases involving the Confederate Flag. These cases showed that a school could prohibit 

certain clothing if there was a history of violence in that community. 

Disposition: Defendants motion for summary judgment granted and the suspension was 

upheld. 

Citation: Morgan v. Plano Independent School Dist., 612 F.Supp.2d 750 (2009). 

Facts: This suit is against two Plano, Texas administrators: Lynn Swanson and Jaclyn 

Bomchill. Plaintiffs Wade and Morgan allege that Swanson practiced viewpoint discrimination 

for not letting them distribute religious items at various winter parties. Plaintiff Versher claims 

Bomchill prevented her from distributing tickets to a drama at her church and not allowing her to 

distribute religious items in the school cafeteria nor after school at a class party. Defendants 

Swanson and Bomchill brought a motion to dismiss claiming qualified immunity. A magistrate 

judge denied this motion, and they appealed. 

Issue(s): Do elementary students have the rights to distribute religious materials during 

school? Do elementary students have the rights to distribute religious materials after school? 

Holding: Yes, yes. 

Rationale: The defendants claimed that since the Supreme Court had never ruled on an 

elementary-level free speech case that elementary students had no right to free speech 

protections. The defendants also claimed that Hazelwood allowed them to practice viewpoint 

discrimination on elementary age students. The court pointed to Rusk v. Crestview Local Sch. 

Dist., 379 F.3d 418 (6th Cir.2004), which allowed for elementary children to pass out 

advertisements for religious activities. They also pointed out that in Good News Club v. Milford 

Cent. Sch., 533 U.S. 98, 115, 121 S.Ct. 2093, 2104, 150 L.Ed.2d 151 (2001), the court found that 

private religious conduct during non-school hours was not barred simply because it happened on 



39 

school grounds. The plaintiffs went back to West Virginia State Bd. of Educ. v. Barnette, 319 

U.S. 624, 63 S.Ct. 1178, 87 L.Ed. 1628 (1943) to point out that the Supreme Court had ruled 

before that freedom of speech in schools did not have an age requirement. 

Disposition: Motion for summary judgment denied and the case against them was 

allowed to proceed. 

Citation: Gold v. Wilson County School Bd. of Educ., 632 F.Supp.2d 771 (2009). 

Facts: The plaintiffs in this case are five couples whose children attend Lakeview 

Elementary School in the Wilson County School System. They were defendants in an earlier suit, 

Doe v. Wilson County School Sys., 564 F.Supp.2d 766 (M.D.Tenn.2008), claiming that the 

administrators of the school had become too involved with a Christian parents group called the 

Praying Parents. They validated this claim by pointing out that the school used a nativity scene at 

the end of a Christmas program and taught the students a prayer about Thanksgiving. That case 

led to the plaintiffs being granted limited injunctive relief. This case centers around the Praying 

Parents being allowed to hang posters in the hallway leading to the cafeteria that advertise for 

things such as “See You At The Pole” and the National Day of Prayer. The Doe case had 

mentioned the posters, and one of the organizers had typed up disclaimers that stated that the 

events were not put on by nor endorsed by the school. When the parent showed up to hang the 

fliers she was told they could not be hung because of their use of the word “God.” After several 

phone calls and debate it was decided that the posters could be hung if they covered up the bible 

verses in them. The group sued for violation of their children’s’ First Amendment rights. 

Issue(s): Does covering up religious terms on posters constitute a violation of the First 

Amendment? 

Holding: Yes. 
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Rationale: The court looked at Perry Educ. Ass’n v. Perry Local Educ. Ass’n, 460 U.S. 

37, 45, 103 S.Ct. 948, 74 L.Ed.2d 794 (1983), to determine if the school had created a public 

forum in the hallway in question. The court then looked at Child Evangelism Fellowship of 

Maryland, Inc. v. Montgomery County Public Schools, 457 F.3d 376, 381 (4th Cir.2006) to 

determine if a nonpublic forum had been created by the school. Eventually, the court decided 

that the school had not created a public forum and applied the findings in Pleasant Grove City, 

Utah v. Summum, 129 S. Ct. 1125 (2009). By allowing other groups to advertise for non-

curricular events in the hallway, the school had run afoul of treating groups equally. However, 

the Court pointed out that the events in question were organized by outside groups, and that the 

hanging of the posters would be unlikely to cause a disruption in the school. 

Disposition: Preliminary injunction granted for the parents. 

Citation: Corder v. Lewis Palmer School Dist. No. 38, 566 F.3d 1219 (2009). 

 Facts: Corder was a senior at Lewis Palmer High School and one of 15 students named 

class valedictorian for 2006. All of the valedictorians would have 30 seconds to read a prepared 

speech, and the principal must approve the speech. Corder gave a speech to the principal that was 

approved, but read a different speech at graduation. During the speech she delivered, Corder 

proselytized for Christianity and invited others to join her faith. After the ceremony, Corder was 

escorted to see the assistant principal who told her that she would not be receiving her diploma 

and would have to meet with the principal. To receive her diploma, Corder had to prepare an 

apology to the student body that was distributed by email. She brought suit for violation of her 

First Amendment rights. 

Issue(s): Does reviewing a speech before it is given constitute a violation of a student’s 

First Amendment rights? 
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Holding: No. 

Rationale: The court looked at the Morse Quartet to determine which rules should apply 

to this case. They determined that since the school put on the graduation ceremony and picked 

the valedictorians that they had a pedagogical concern to read the speeches before they were 

given. Second, they looked at Hazelwood to determine if the graduation ceremony was related to 

learning. Because the purpose of the speech is to impart knowledge to younger students, the 

court determined that it was an opportunity to learn and therefore the reading did not violate. 

Disposition: Motion for summary judgment, and claim for nominal monetary relief for 

the student, denied. 

Citation: Busch v. Marple Newtown School Dist., 567 F.3d 89 (2009). 

Facts: Donna Kay Busch is the mother of Wesley Busch, a kindergartner at Culbertson 

Elementary School. In October 2004, Wesley’s class was assigned a curricular unit entitled “All 

About Me.” For a part of the assignment, Busch was going to come to Wesley’s class and read 

from the Bible. When she arrived she was told by the teacher that the reading would have to be 

approved by the principal. The principal told Busch that reading the Bible to students would 

violate the separation of church and state and would be paramount to proselytizing. On May 3, 

2005, Busch filed a lawsuit on behalf of herself and Wesley claiming, among other things, a 

violation of his First Amendment rights. The district court granted summary judgment for the 

defendants and the Buschs appealed. 

Issue(s): Does barring a parent from reading the Bible to a class constitute a violation of 

First Amendment rights? 

Holding: No 
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Rationale: The court looked at Walz ex rel. Walz v. Egg Harbor Tp. Bd. of Educ., 342 F. 

3d 271--Court of Appeals, 3rd Circuit 2003, which states that elementary age students can share 

a religious message during structured instructional times. They make the distinction between 

students passing around a dreidel and saying what it means to him is different than the class 

being proselytized to by an adult. The court also looked at C.H. ex rel. Z.H. v. Oliva, 226 F.3d 

198, 211 (3d Cir. 2000) (en banc), which states that a teacher may assign a topic to the class that 

the class may answer but does not give the right to open the floor for the student to start 

preaching. This court pointed out that parents at a school are held in high regard and seen as 

authorities, and with this in mind the school has the right to impose limits on what they may 

teach. The court also looked at Lemon v. Kurtzman, 403 U.S. 602 (1971), to determine if the 

school had indeed violated the establishment clause. They determined that since the principal had 

told Busch that her reading would violate the Establishment Clause that he understood there to 

be a secular purpose in her reading. The court recommends using parent volunteers for tutoring 

and teaching and not opening them up to teach whatever they want. 

Disposition: Motion for summary judgment for the parent. 

Citation: Corales v. Bennett, 567 F.3d 554 (2009). 

Facts: March 28, 2006, Anthony Soltero and Annette Prieto walked out of De Anza 

Middle School to join a protest. Two days later they were disciplined for their absence from 

school. They lost their end-of-year activities and were threatened with harsher punishments. 

Tragically, Anthony took his life that night. His mother sued the system, and the district court 

found no Constitutional violation. 

Issue(s): Does walking out of school constitute constitutionally protected speech? 

Holding: No. 
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Rationale: The court made note that the students did not give speeches, discuss 

immigration, nor carry signs. Therefore, the court had to determine if the mere act of walking out 

of school constituted speech. The court first looked at Tinker to determine what speech is, 

because that case did not deal with words but with a message through action. The issue in this 

case is that the boys intended for their walkout to be seen as speech, but the court states it is less 

clear if it would be seen as such. Because the school had warned about walkouts, the district 

court had guessed that a jury would see the boys’ speech as expressive conduct. Finally, the court 

looked at Clark v. Community for Creative Non-Violence (CCNV), 468 U.S. 288, 294, 104 S.Ct. 

3065, 82 L.Ed.2d 221 (1984), and determined that because the school’s policy for truancy was 

narrowly drawn and served a greater interest, that the boys’ conduct did create a disruption. The 

court determined that because the school’s anti-truancy rule was content neutral and not designed 

to prohibit speech that the boys’ speech was not constitutionally protected. 

Disposition: The boys’ motion was denied. 

 Citation: Griswold v. Driscoll, 625 F. Supp. 2d 49 (2009). 

 Facts: In 1998, the Massachusetts Legislature told the Massachusetts Board of Education 

to include teaching about genocide into their curriculum guide. This included a section on the 

“Armenian Genocide.” A Turkish group urged the commissioner of education to revise this 

section and blame the fate of the Armenians on their own choices. As a result, the commissioner 

added several contra-genocide websites to the guide. In response, a group from the Armenian 

community urged the governor to remove the websites from the guide. The websites were 

removed, amid continued complaints by Turkish groups. In 2005, three students, their parents, 

and two teachers sued the Massachusetts Board of Education, former Chairman James A. Peyser 
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in his official capacity, the Massachusetts Department of Education, and its former 

Commissioner David P. Driscoll. 

 Issue: Does removing something from a state curriculum guide equate to a violation of 

students’ First Amendment rights? 

 Holding: No. 

 Rationale: The plaintiffs pointed to Board of Education v. Pico, 457 U.S. 853 (1982), as 

the Supreme Court siding with their contention. In Pico, the Supreme Court split over the 

continuality of a school district removing books they found offensive from school libraries. This 

court pointed out that the curriculum guide is a form of government speech, and as such is not 

usually under First Amendment scrutiny. The court also pointed to Ambach v. Norwick, 441 U.S. 

68, 76-77, 99 S.Ct. 1589, 60 L.Ed.2d 49 (1979) (which cited Tinker), which pointed out that 

public education is left to the discretion of the states and local authorities. 

 Disposition: Complaint dismissed and the curriculum was left as it was. 

Citation: Defoe, ex rel. Defoe v. Spiva, 650 F.Supp.2d 811 (2009). 

Facts: On October 30, 2006, Tom Defoe wore a t-shirt that bore the Confederate flag to 

Anderson County High School and Anderson County Career and Technical Center. The 

Anderson County school system has a policy that states, in part, that clothing that draws attention 

to an individual rather than the learning environment must be avoided. He was asked to remove 

the shirt or turn it inside out. Tom was sent home for the day. On November 6, 2006, he wore a 

belt buckle with the Confederate flag on it, and again he was asked to remove it. He again 

refused and was sent home for insubordination. Tom sued for a violation of his constitutional 

rights, but the trial ended in a mistrial when the jury was unable to reach a unanimous verdict. 
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The principal testified at trial that there had been racial events at the school and that some 

involved the flag being used for intimidation. 

Issue(s): Does banning the wearing of the Confederate flag violate a student’s First 

Amendment right to free speech? 

Holding: No. 

Rationale: Citing Barr v. Lafon, 538 F. 3d 554, Court of Appeals, 6th Circuit 2008, which 

cited Tinker, the court ruled that the fact that the school had experienced racial violence in the 

past was enough to warrant the banning of the Confederate flag. Interestingly, the court did not 

give much credence to the fact that an administrator stated that he did not think that banning the 

flag would prevent disruptions in the school. Nevertheless, the court still found that the threat of 

disruption based on the flag was enough to warrant its banning. 

Disposition: The court dismissed the case and the ban was upheld. 

Citation: Palmer ex rel. Palmer v. Waxahachie Independent School Dist., 579 F.3d 502 

(2009). 

 Facts: Paul Palmer was a sophomore at Waxahachie High School in the Waxahachie 

Independent School District in Texas. On September 21, 2007, he wore a shirt with “San Diego” 

written on it. The school district’s dress code policy did not allow for shirts with writing on 

them. Palmer’s parents brought him a shirt that had “John Edwards for President ‘08” printed on 

it. The assistant principal told him that shirt was also not allowed. Palmer appealed to the 

principal, who denied it, and the district superintendent sustained that denial. On April 1, 2008, 

Palmer sued the district claiming a violation of his First Amendment rights. The system stated 

that they had written a new policy and the case dismissed. After receiving the new dress code, 
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Palmer submitted three shirts for approval, and all three were denied. Palmer sued again claiming 

that his First Amendment Rights had been violated. 

Issue(s): Does a dress code barring written words on shirts violate the First Amendment? 

Holding: No. 

Rationale: The plaintiffs wanted to use Tinker as the guiding law in this case. They 

argued that since there had been no disruption because of t-shirts that the rule was 

unconstitutional. The court looked at Canady v. Bossier Parish School Board, 240 F. 3d 437, 

Court of Appeals, 5th Circuit 2001, which followed a similar fact pattern to this case and the 

court sided with the school. In that case, the court pointed out that the Supreme Court has 

pointed out specific things that are barred categorically, but it leaves the door open for other 

viewpoints and content-neutral regulations. 

Disposition: Preliminary injunction denied and the dress code was allowed to stay. 

Citation: Nurre v. Whitehead, 580 F.3d 1087 (2009). 

 Facts: Kathryn Nurre was a senior at Henry M. Jackson High School in Washington. As 

part of the graduation ceremony, the band director allowed her members to choose a song to 

play. In 2005 there had been complaints from parents about the singing of “Up Above My Head” 

because of its religious overtones. In 2006, the band put forth “Ave Maria” as their selection for 

approval. The principal, realizing that it was a religious song, sent it to the superintendent for 

approval. After meeting with district administrators, the superintendent sent an email to all of the 

district’s principals explaining that songs for graduation should be secular. Nurre filed suit in the 

Western District of Washington claiming a violation of her First Amendment rights. The district 

court found no violation of Nurre’s rights and dismissed her claim. She appealed. 
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Issue(s): Does barring religious music from a graduation ceremony constitute a violation 

of Free Speech? 

Holding: No. 

Rationale: The court first looked at Ward v. Rock Against Racism, 491 U.S. 781, 790, 109 

S.Ct. 2746, 105 L.Ed.2d 661 (1989), to determine if instrumental music was indeed speech. 

Using Ward and White v. City of Sparks, 500 F.3d 953, 955 (9th Cir.2007), the court determined 

that music, even without words, constitutes speech. However, those two cases dealt with public 

performances while the case at hand deals with a school setting. The court then looked at 

Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 799-800, 105 S.Ct. 3439, 87 

L.Ed.2d 567 (1985), to determine what type of forum the graduation ceremony constituted. The 

court also looked at Hazelwood to determine that the school’s graduation ceremony is a 

nonpublic forum and that it is seen as part of the school. Finally, the court pointed out that the 

ceremony would have a captive audience and that audience would see the performance as an 

extension of the school. 

Disposition: The court affirmed the lower court’s ruling that the ban was Constitutional. 

Citation: Hardwick v. Heyward, 674 F.Supp.2d 725 (2009). 

 Facts: On multiple occasions, Candice Latta, a student at Latta Middle School, was 

prohibited from and punished for wearing clothing that featured the Confederate flag. The city of 

Latta had a history of slavery and racial tensions, and did not integrate until the 1970-1971 

school year. The student, through her parents, filed suit pursuant to 42 U.S.C § 1983 alleging the 

school had violated her First Amendment rights of speech and expression. The parties went back 

and forth from December 2006 to now with various motions and dismissals. The First 

Amendment claim remained. 
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 Issue(s): Did the school’s prohibition of wearing the Confederate flag violate the 

student’s right to free speech? 

Holding: No. 

Rationale: While students have the right to express themselves, the school has a bigger 

mission of educating students. The plaintiffs pointed to Castorina v. Madison County School 

Board, 246 F.3d 536 (6th Cir.2001), claiming that since there had been no disruption directly 

related to the wearing of the shirts that the ban was unconstitutional. The court pointed to 

Phillips v. Anderson County Sch. Dist. # 5, 987 F.Supp. 488, 493 (D.S.C.1997); West v. Derby 

Unified Sch. Dist. # 260, 206 F.3d 1358 (10th Cir. 2000); and B.W.A. v. Farmington R-7 Sch. 

Dist., 508 F.Supp.2d 740, 750 (E.D.Mo. 2007), to show that a reasonable likelihood of disruption 

was enough to justify the ban. 

Disposition: Summary judgment for the defendants, and the ban was upheld. 

Citation: DeFabio v. East Hampton Union Free School Dist., 658 F.Supp.2d 461 (2009). 

 Facts: On April 26, 2004, Daniel DeFabio was a sophomore at East Hampton High 

School. On that day, Daniel repeated something derogatory, that he overheard in the hallway, to 

another student. The comment was in reference to a Hispanic student who had died the previous 

weekend. By the end of the day, Daniel was threatened by a group of Hispanic students and 

questioned by the assistant principal about the comment. Daniel was escorted out of the school 

by police due to a number of students who had begun shouting and threatening him. His mother 

was informed that he was not suspended but that he should stay home for a few days to let things 

cool off. His parents claim that he was suspended. Daniel ask to be allowed to make a statement 

over the school intercom system or at an assembly explaining that he only repeated something he 

heard in the hallway, but both request were denied. On April 28, 2004, there was a meeting 
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between the school administration and the plaintiffs. The principal recommended Daniel to 

remain out of school, while Daniel said that he had mixed feelings. On April 30, 2004, the 

plaintiffs were notified that Daniel was being suspended for five days and that a hearing might be 

called. A hearing was held On May 7, 2004. After two students testified against Daniel he was 

found guilty of making raciest comments and suspended the remainder of the year. Daniel was 

then taken to a room with 12 students who represented the school’s Latino community. Daniel 

told them his side of the story and distributed a written version of his accounts. During the 

summer of 2004, the plaintiffs met with school administrators and informed them that due to 

threats made against Daniel that he would not return to the school. The plaintiffs appealed to the 

state commissioner of education who found insignificant evidence and ordered the incident 

expunged from Daniel’s record. On April 25, 2007, the plaintiffs filed suit alleging a violation of 

Daniel’s First Amendment rights.  

Issue(s): Does not allowing a student to explain his actions over the PA system or at an 

assembly constitute a violation of his First Amendment rights? 

Holding: No. 

Rationale: The plaintiffs claimed that Hazelwood should be the governing law in this 

case, because the use of the PA system could be seen as school-sponsored speech. They further 

contend that the announcement could have further inflamed the already heightened tensions. The 

plaintiffs responded that Tinker should be the governing law. However, the court pointed out that 

there had been disruptions stemming from this speech and therefore the school’s actions were 

correct under Tinker. 

Disposition: The defendant’s motion for summary judgment was granted, and the request 

was denied. 
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Citation: A.M. ex rel. McAllum v. Cash, 585 F.3d 214 (2009). 

Facts: In July 2006, A.M. and A.T. were students at Burleson High School. The school’s 

dress code stated that there was no tolerance for symbolism that discriminates based on race, 

religion, or sex. Despite this prohibition, the girls came to school at the start of spring semester 

with purses that bore the Confederate flag. The administrators told the girls they could leave the 

purses in the office or have someone come get them. Instead, the girls chose to go home for the 

remainder of the day. Neither girl was suspended nor was any disciplinary action taken against 

them. The girls filed appeals with the principal and superintendent, both of whom upheld the ban 

citing previous racial incidents on campus. The girls brought this claim in district court in Texas 

claiming that the banning of the Confederate flag was a violation of their First Amendment 

rights. The district court granted summary judgment for the defendants. The plaintiffs appealed. 

Issue(s): Does banning the wearing of the Confederate flag constitute a violation of the 

First Amendment? 

Holding: No. 

Rationale: The plaintiffs argued their point under Tinker claiming that there was no direct 

connection between the flag and prior disruptions. They pointed to Melton v. Young, 465 F.2d 

1332, 1333-34 (6th Cir. 1972) and Phillips v. Anderson County Sch. Dist. Five, 987 F.Supp. 488, 

492-93 (D.S.C.1997), both of which had a clear connection between the flag and the prior 

disruptions in the schools’ histories. However, the court pointed out that Tinker does not require 

a past disruption at all--only the reasonable foreseeability of a disruption. The court pointed to 

Doninger v. Niehoff, 527 F.3d 41, 51 (2d Cir. 2008) and Lowery v. Euverard, 497 F.3d 584, 596 

(6th Cir.2007); LaVine v. Blaine Sch. Dist., 257 F.3d 981, 987 (9th Cir.2001) as proof that there 

need not be a direct connection to the banned image to uphold the ban. 
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Disposition: The court upheld the lower court’s ruling of summary judgment as the ban 

was chance for disruption was reasonably foreseeable. 

Citation: Stratechuk v. Board of Educ., South Orange-Maplewood School Dist., 587 F.3d 

597 (2009). 

 Facts: The School District of South Orange-Maplewood had a policy that stated that 

religious literature, music, drama, dance, and visual arts were not allowed, unless they 

progressed the curriculum in an objective manner. On December 17, 2004, Michael Stratechuk, 

father of two students in the district, brought suit alleging a violation of his students’ First 

Amendment rights. The district court granted summary judgment for the system stating that the 

policy did not violate the Establishment Clause nor the First Amendment. Syratechuk appealed. 

Issue(s): Does a school barring religious music at school-sponsored events constitute a 

violation of the First Amendment? 

Holding: No. 

Rationale: The plaintiff claimed that the district’s policy removed an entire category of 

ideas from the curriculum. The district court found no merit in this argument. Furthermore they 

looked at Hazelwood and Bd. of Educ., Island Trees Union Free Sch. Dist. No. 26 v. Pico, 457 

U.S. 853, 102 S.Ct. 2799, 73 L.Ed.2d 435 (1982), and determined that the school’s performances 

were not a public forum and therefore the school had discretion to exercise control. The Pico 

case involved a school board removing books from a school library that they found 

inappropriate. The court pointed out that Pico dealt with the idea of receiving information while 

Hazelwood dealt with the expression of ideas. Ultimately, the court found that Hazelwood was 

the more appropriate case because it dealt with school-sponsored speech. Under this reading, the 
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court agreed with the lower court’s findings that concerns are not public forums and that the 

school system’s policy dealt with legitimate concerns of pedagogy. 

Disposition: The court affirmed the lower court’s ruling affirmed as the ban served a 

pedagogical purpose. 

Citation: Morgan v. Plano Independent School Dist., 589 F. 3d 740 (2009). 

Facts: Four families of students brought suit against the Plano Independent School 

District alleging that their students were not allowed to distribute various religious materials. 

These materials included pencils with religious inscriptions, candy canes with a description of 

their religious origins, and tickets to Christian plays and musical programs. While awaiting trial, 

the system rewrote their distribution policy and the magistrate judge found the challenge moot. 

The district court agreed with the magistrate, except for the provision in the new policy that 

prohibited distribution in elementary schools’ lunchrooms. 

Issue(s): Does the prohibition of materials by students except at specific times constitute 

a violation of the First Amendment? 

Holding: No. 

Rationale: The plaintiffs wanted to apply Tinker to the case--they believed that since 

there was no disruption that their students’ distributions should have been allowed. The court 

looked at Canady v. Bossier Parish School Board, 240 F. 3d 437, Court of Appeals, 5th Circuit 

2001, which dealt with the time, place, and manner of distribution of materials. The plaintiffs 

argued that O’Brien only dealt with expressive conduct and not pure speech, but the court did not 

accept this narrow interpretation. The court also pointed out that the court in Morse pointed out 

that student speech could be looked at under the guise of cases outside of student free speech 
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cases. They ruled that the newly written policy was reasonable, constitutional, and content 

neutral. 

Disposition: The court confirmed the district court’s ruling as the policy was content 

neutral. 

2010 

Citation: Layshock ex rel. Layshock v. Hermitage School Dist., 593 F.3d 249 (2010) 

Facts: In December 2005, Justin Layshock was a senior at Hickory High School in 

Hermitage, Pennsylvania. Sometime between December 13th and 14th he created a parody 

profile of his principal on MySpace. The page included a copied picture of the principal from the 

school website, but that was the only even tangential tie to the school. The page was filled with 

fictitious surveys that implied the principal was a steroid user and made disparaging remarks 

about his body. Word spread quickly about the profile, and soon several others had popped up. 

Teachers attested that they had seen students viewing the webpage at school. On December 21st, 

Justin and his mother were called into a meeting with the superintendent. Justin admitted to 

making the page, but no discipline was administered. On January 3, 2006, Justin was notified of 

an informal hearing that would discuss the profile. Justin was found guilty, suspended from 

school for 10 days, placed in alternative school for the remainder of the year, banned from all 

extracurricular activities, and not allowed to participate in graduation ceremonies. The 

Layshocks filed suit on January 27, 2006 alleging a violation of Justin’s First Amendment rights. 

The district court denied the plaintiffs’ motion for a temporary restraining order. The district 

court granted the plaintiff’s motion on the First Amendment claim. The school district appealed 

the granting of summary judgment. 
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Issue(s): Can a school system punish a student for expressive conduct that occurred 

outside of school, caused no disruption, and was not related to any school event?  

Holding: No. 

Rationale: The district court noted that they could not find a nexus between Justin’s page 

and a substantial disruption at the school. The school district did not refute this finding and did 

not argue that it could punish Justin under Tinker. The district’s attempt to forge a nexus was 

based on the fact that Justin entered the school website to copy the picture used on his page. The 

court pointed to Thomas v. Board of Educ., 607 F.2d 1043 (2d Cir.1979), in which a group of 

students created a satirical publication. This court pointed out that the Thomas case dealt with 

students typing, editing, and storing their work at the school, but that the appeals court ultimately 

found that there was insufficient evidence to tie the work to the school. The court did point out 

that it was not saying that a school could not punish for any off campus speech. The system then 

tried to use the Fraser case by showing that there was no protection for lewd speech. The district 

pointed to J.S. v. Bethlehem Area Sch. Dist., 569 Pa. 638, 807 A.2d 847 (2002); Wisniewski v. 

Bd. of Educ. of Weedsport Cent. Sch. Dist., 494 F.3d 34 (2d Cir.2007); and Doninger v. Niehoff, 

527 F.3d 41 (2d Cir.2008). However, the court pointed out that each of these cases involved a 

substantial disruption in their schools. 

Disposition: The court affirmed the lower court’s ruling of summary judgment since the 

page caused no disruption. 

Citation: J.S. ex rel. Snyder v. Blue Mountain School Dist., 593 F.3d 286 (2010) 

 Facts: In the Spring of 2007, J.S. was an eighth grader at Blue Mountain Middle School 

in Orwigsburg, Pennsylvania. On Sunday, March 18, 2007, J.S. and her friend K.L. created a 

fictitious MySpace account for their school’s principal, Mr. McGonigle. The page did not name 
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the principal nor the school but used his picture. The page described McGonigle as a pervert. 

During her deposition, J.S. said that she created the page because she was mad at him for 

disciplining her for a dress code violation. Many students approached J.S. at school to discuss the 

profile. McGonigle was told about the page from another student who, after some snooping, told 

him that J.S. created the page. McGonigle discussed the matter with the superintendent and 

technology director, and they concluded the page violated the district’s Acceptable Use Policy 

because it violated copyright laws. On Thursday, March 22, 2007, J.S. and K.L. met with 

McGonigle and admitted their roles in creating the profile. When the girls’ mothers arrived, 

McGonigle informed them that the girls would be suspended for 10 days. J.S. and her parents 

filed suit on March 28, 2007, claiming that the 10-day suspension violated her First Amendment 

rights. To prove a disruption to the school, the district claimed that two teachers had to quiet 

their classes from discussing the page, the guidance counselor had to proctor a test so that an 

administrator could sit in on a meeting, and that students decorated the lockers of the suspended 

students. The district court granted summary judgment for the system, though they denied the 

argument that it caused a substantial disruption. The plaintiffs appealed. 

Issue(s): Is punishing students for creating a fake profile online a violation of their First 

Amendment rights? 

Holding: No. 

Rationale: J.S. argued that Fraser was not applicable law because it occurred completely 

off campus. The court pointed out that the First Amendment usually covers lewd speech as long 

as it does not occur at a school. The court ignored whether the school could punish for this alone 

since the speech fell under Tinker. The court pointed to Doninger v. Niehoff, 527 F.3d 41, 51 (2d 

Cir.2008), which stated that it was misguided to think that Tinker required an actual disruption. 
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The court also mentioned that this idea must be balanced with the idea mentioned in Fraser that 

says that had the same speech been made off campus it would have been protected. The appeals 

court agreed with the district court that the events mentioned do not amount to a substantial 

disruption. Ultimately, the court found that McGonigal’s quick action and punishment prevented 

a substantial disruption from happening and therefore the district did not violate the student’s 

First Amendment rights. 

Disposition: The court ruled that the principal’s actions had prevented a disruption and it 

dismissed the case. 

Citation: Evans v. Bayer, United States District Court, 10 684 F.Supp.2d 1365 (2010). 

 Facts: In November 2007, Katherine Evans was a senior at Pembroke Pines Charter High 

School, and Peter Bayer was the school’s principal. On the night of November 7, 2007, Evans 

created a Facebook group entitled, “Ms. Sarah Phelps is the worst teacher I’ve ever met.” The 

stated purpose of the page was to have students share their dislike of the teacher. There were 

three postings made on the page. The page was made after school hours on a computer at the 

Evans’ home and did not create a disruption at the school. Bayer was made aware of the posting 

after it was removed from Facebook. Evans was suspended for three days and forced to move 

from her Advanced Placement courses to lower weighted honors courses. Evans sued for a 

violation of her First Amendment rights. 

Issue(s): Does punishing a student for an off-campus publication that caused no 

disruption constitute a violation of First Amendment rights? 

Holding: Yes. 

Rationale: The court pointed to the recent J.S. ex rel. Snyder v. Blue Mountain School 

Dist. case as a recent standard in a similar case. The court then mentioned Frederick to point out 
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that where the speech is published is not the only question in determining protections. Using 

Layshock, the court determined that Evans did not go even as far as that plaintiff, because she did 

not access the page from school, and therefore the speech qualifies as off campus. Bayer 

contended that Tinker should apply and said that this type of disruption is always punishable. 

The court rejected this as there was no report of any disruption, and they further contended that if 

Bayer was correct that students would not be able to say anything negative. Bayer also claimed 

that his actions were justified under Bethel, but the court pointed out that the speech in this case 

is neither the same type nor the same context. The court summarized the speech as “It was an 

opinion of a student about a teacher, that was published off-campus, did not cause any disruption 

on-campus, and was not lewd, vulgar, threatening, or advocating illegal or dangerous behavior.” 

 Disposition: The system’s motion to dismiss denied, and the case was allowed to 

proceed. 

Citation: C.H. v. Bridgeton Bd. of Educ., Not Reported in F.Supp.2d (2010). 

 Facts: C.H. was a freshman at Bridgetown High School in New Jersey. In October 2009, 

she sought permission to participate in activities at school in conjunction with the Pro-Life Day 

of Silent Solidarity. These activities included remaining silent, wearing a pro-life t-shirt and 

armband, and distributing literature explaining why she is silent. The principal received these 

requests and forwarded them to the superintendent. The superintendent responded to the 

principal that the armband would violate the school dress code, and that her silence might lose 

her class participation points. The plaintiffs retained counsel and sent a letter demanding the 

activities be allowed. When no response was received, the plaintiffs filed suit alleging a violation 

of C.H.’s First Amendment rights. 
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Issue(s): Does barring a student from wearing an armband, distributing materials, and 

staying silent all day constitute a violation of First Amendment rights? 

Holding: Yes. 

Rationale: The plaintiffs claimed that the district failed to prove that the speech would 

cause a substantial disruption under Tinker. The defendants responded that they have proved that 

there would be a disruption, their decision is content and viewpoint neutral, and that their 

policies are not constitutionally overbroad or vague. The court rejected the defendant’s’ stance 

that Tinker only applies to content and viewpoint-neutral policies, though they did point out that 

there were other courts that had agreed, at least in part, with this belief. The court stated that 

Tinker should be used as a starting point and not as an end. The court also points out that the 

plaintiff’s accusation of viewpoint discrimination also seems valid because the school previously 

allowed a different group to paint their faces, wear black shirts over their uniforms, and wear 

signs around their necks. The court also rejected the defendant’s attempt to apply forum analysis 

or intermediate scrutiny to passive speech. Because Tinker applies, the court stated that the 

armband could not be barred. In similar fashion, the court found the prohibition of distribution of 

flyers also failing to meet the Tinker standard for disruption. The court did not rule about the 

conditionality of the distribution question. 

Disposition: Since the speech caused no disruption the court granted summary judgment 

for the plaintiff. 

 Citation: Doe v. Banos, 713 F. Supp. 2d 404 (2010). 

 Facts: In November 2006, the Haddonfield Board of Education passed a policy known as 

the “24/7 Policy,” which forbade students from being involved with drugs or alcohol. The 

punishment for breaking this policy included possible suspension from extracurricular activities 
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or the assigning of counseling or community service. Before participating in extracurricular 

activities, a student and his or her parent were required to sign a form that outlined the policy. In 

December 2009, Jane Doe and her family filed a complaint in the Superior Court of New Jersey 

seeking an injunction against the school. While waiting for the court’s response, On January 29, 

2010, John Doe submitted a permission form to allow Jane to play lacrosse; however, the form 

had been modified to remove the part about prohibiting drug usage. The school rejected this form 

due to its modification. On February 5, 2010, the Superior Court dismissed the Does’ complaint 

and suggested they file a complaint with the New Jersey Commissioner of Education--which 

they did. On February 24, 2010, John Doe submitted another form, unmodified, but with a cover 

letter that read, “You said that [Jane Doe] cannot play lacrosse unless the Student Activities 

Permission Form is filled out without alterations. I have enclosed a new form filled out without 

alterations. I believe the 24/7 policy is illegal and unenforceable but have filled out the form 

under duress.” A series of communications was exchanged between the system and the Does’ 

counsel. After several days, the board responded that the form would only be accepted without 

any note of duress. On March 12, 2010, John Doe filed a complaint with the court that his First 

Amendment rights had been violated. 

 Issue(s): Does refusing to accept an altered permission form constitute a violation of First 

Amendment rights? 

 Finding: No. 

 Rationale: John Doe claimed that under 42 U.S.C. § 1983 the school district had violated 

his Constitutional rights. The court pointed out that John Doe’s First Amendment rights had not 

been violated because the district’s refusal was not intended to force nor stop his speech. They 

also pointed out that not allowing Jane Doe to play lacrosse was simply a consequence of the 
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policy and not punishment for decent against the policy. The court quoted Morse’s statement that 

schools are entrusted to safeguard themselves from drug related speech that might encourage its 

speech. This court noted that while Morse dealt with drug related speech this policy dealt with 

actual use of drugs and alcohol both of which are illegal. From these findings, the court 

disregarded The Doe’s claim of irreparable harm. 

 Disposition: The court denied the plantiff’s motion for preliminary restraint as the policy 

was valid. 

Citation: Zamecnik v. Indian Prairie School Dist. No. 204 Bd. of Educ., 710 F.Supp.2d 

711 (2010). 

Facts: In April 2006, Heidi Zamecnik wore a shirt that read, “Be Happy, Not Gay” to 

Neuqua Valley High School. The Dean of Students modified the shirt to just read “Be Happy.” 

In April 2007, Alexander Nuxoll was prohibited from wearing a t-shirt and button that also read 

“Be Happy, Not Gay.” The school system had a written policy forbidding demeaning speech to 

any protected group. When Zamecnick wore her shirt, a few students expressed disagreement 

with the shirt and a few complained to the administration. Several students did confront the 

student in the hall to share their displeasure of the message on her shirt. There was also a 

Facebook page started that included negative comments about the defendant. Nuxoll moved for a 

preliminary injunction which was denied and also denied on appeal. 

 Issue(s): Does not allowing students to wear clothing that reads “Be Happy, Not Gay” 

constitute a violation of his or her First Amendment rights? 

Holding: Yes. 

Rationale: The court pointed out that the message on the shirts was vaguely negative, but 

did not reach the level of harassing or violent. This being said, they also pointed out that the 
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defendant had not proven that a substantial disruption would occur if the students had been 

allowed to wear the message. Having failed to meet the Tinker standard of substantial disruption, 

the court sided with the plaintiffs. 

Disposition: Since the shirts had not caused a disruption, the court granted summary 

judgment for the students. 

Citation: J.C. ex rel. R.C. v. Beverly Hills Unified School Dist., 711 F.Supp.2d 1094 

(2010). 

Facts: On May 27, 2008, J.C. was a student at Beverly Vista High School, which is a part 

of the Beverly Hills Unified School District. After school, J.C. recorded some of her friends 

talking about another student at an off-campus restaurant. They made several derogatory 

comments about C.C.’s appearance and social choices. That night, J.C. posted the video on 

YouTube and told 5 to 10 students about the video. She also told C.C. about the video. The next 

day the plaintiff overheard several students talking about the video. C.C. and her mother came to 

the school and told the counselor about the video. The school administration questioned several 

students about the video, and after speaking to the system’s attorneys, she suspended J.C. for two 

days. There was no evidence that any student accessed the video at school. The plaintiff sued for 

violation of her First Amendment rights. 

Issue(s): Does punishing a student for an off-campus video constitute a violation of the 

student’s First Amendment rights? 

Holding: Yes. 

Rationale: The plaintiffs cited Thomas v. Board of Ed., Granville Cent. Sch. Dist., 607 F. 

2d 1043 - Court of Appeals, 2nd Circuit 1979 to prove that the school must connect the speech to 

the school before punishing. The court rejected this argument on several grounds--most notably 
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that the students in that case took pains to keep their message from the school. The court 

similarly rejected the plaintiffs attempted use of Porter v. Ascension Parish School Board, Dist. 

Court, MD Louisiana 2004 for the same rationale. The court finally ruled that the YouTube 

video falls under the “all other speech” from Tinker. However, the court pointed to Chalifoux v. 

New Caney Independent School Dist., 976 F. Supp. 659 - Dist. Court, SD Texas 1997 and 

Layshock ex rel. Layshock v. Hermitage School Dist., 650 F. 3d 205 (3rd Circuit 2011), to show 

that schools cannot punish and then claim a disruption might have occurred with no factual basis.  

Disposition: The court granted summary judgment for the plaintiff because the video did 

not cause a disturbance. 

Citation: Bear v. Fleming, 714 F.Supp.2d 972 (2010). 

Facts: On May 3, 2010, Aloysius Dreaming Bear was a graduating senior at Oelrichs 

High School. Dreaming Bear is a member of the Oglala Sioux Tribe. At the beginning of the 

school year, Dreaming Bear informed his class sponsor that he intended to wear Lakota clothing 

to graduation. He was told he had to wear the cap and gown over it. Dreaming Bear articulated 

his point to the school board and was told he must wear the cap and gown but could remove it 

after crossing the stage. There is a traditional Lakota ceremony before the graduation where a 

holy man gives the seniors a feather or quill. After the traditional ceremony, the students exit and 

reenter the gym wearing their caps and gowns. After they cross the stage, they are permitted to 

remove the cap and gown. 

Issue(s): Does requiring a student to wear a cap and gown over his traditional clothing 

during part of the graduation ceremony constitute a violation of the student’s First Amendment 

rights? 

Holding: No. 
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Rationale: The Court first pointed out that many cases have pointed out that speech does 

not need to be verbal to be protected. They cited Littlefield v. Forney Independent School Dist., 

268 F.3d 275, 282 (5th Cir.2001), which cited Tinker, which stated that school uniforms 

constituted speech. The court then looked at Zalewska v. County of Sullivan, New York, 316 

F.3d 314, 319 (2d Cir.2003) for the two prong test proposed there. Those two prongs include two 

questions: (1) Does the speech constitute expressive conduct, and (2) Do the school board’s 

policies deny those protections to the student? For the first question, the court cited Canady v. 

Bossier Parish School Bd., 240 F.3d 437 (5th Cir.2001), which found that while clothing could 

merely be a choice of style, it could also be an intentional expression. For application in schools, 

the court looked at Texas v. Johnson, 491 US 397, Supreme Court 1989 and Spence v. 

Washington, 418 US 405, Supreme Court 1974, both of which stated that nonverbal speech could 

be protected speech. In the application to the case at hand, the court looked at Hazelwood 

because a graduation ceremony is a nonpublic forum that could be seen as the speech of the 

school. Also under Hazelwood, the court pointed out that the cap and gown attire symbolize 

unity of the graduation class. Finally, the court looked at Dataphase Systems, Inc. v. CL Systems, 

Inc., 640 F. 2d 109, Court of Appeals, 8th Circuit 1981, to determine if the cap and gown 

requirement could irreparably harm Mr. Dreaming Bear. The court found that the school system 

was not denying the plaintiff’s rights, but simply asking he show unity to the group for a part of 

the ceremony. The inclusion of the other ceremonies showed that the school was welcoming the 

traditions of its students. 

Disposition: The court denied the student’s motion for preliminary and permanent 

injunction. 

Citation: Brown ex rel. Brown v. Cabell County Bd. of Educ., 714 F.Supp.2d 587 (2010). 
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 Facts: Anthony was a freshman at Huntington High School during the 2008-2009 school 

year. On March 17, 2009, he was given a 10-day suspension for writing the phrase “Free A-

Train” on the back of his hands. The message was in support of an expelled student who was 

accused of attempted murder. Parents had already called the administration about the message 

being worn by other students as well as disturbances by supporters. Anthony Brown sued for 

violation of his First Amendment rights. 

Issue(s): Does suspending a student for writing a message of support for a gang member 

constitute a violation of his First Amendment rights? 

Holding: No. 

Rationale: The court looked at several cases that involved gang related clothing, 

including Jeglin v. San Jacinto Unified School District 827 F.Supp. 1459 (C.D.Cal.1993) and 

Chalifoux v. New Caney Independent School Dist., 976 F.Supp. 659 (S.D.Tex.1997), which both 

found insignificant evidence under Tinker to prohibit clothing related to local gangs. 

Interestingly, the court looked at cases involving the Confederate Flag--due to there being so 

many more of them. Like the gang clothing cases, the determining factor in Confederate Flag 

cases is whether or not there was a likelihood of disruption. The court pointed out that outside of 

the school Brown’s speech would be protected; however, inside the school his speech has a high 

likelihood of causing a disruption and therefore his punishment was legal. 

Disposition: The court granted summary judgment for the defendants because they 

believed that the writing could lead to a disruption. 

Citation: Pounds v. Katy Independent School Dist., 730 F. Supp. 2d 636 (SD Texas 

2010). 
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Facts: This action comes from a fundraiser for the art class at Pattison Elementary school. 

The original case was filed in 2006, and over time, issues have been resolved or whittled down. 

The issue stems from the order form for the fundraiser. The students created art and a company 

would print the pictures on notecards or holiday cards. The purchaser had the option to choose 

from several greeting phrases to be printed on the card along with the artwork. All of the 

greetings dealt with holidays or winter. The school blacked out one of the options because they 

felt it violated the Establishment Clause. Box F (the blacked out box) read “And she shall bring 

forth a son, and thou shalt call his name Jesus; for He shall save his people from their sins. — 

Matthew 1:21.” A group of parents and students sued. This court granted summary judgment for 

the school system. The plaintiffs requested reconsideration. 

Issue (s): Does a school removing a religious phrase from an order form constitute a 

violation of the students’ First Amendment rights? 

Holding: Yes. 

Rationale: On reconsideration, both groups agreed that Hazelwood should be the 

governing case. The question at the center of the case is whether the government interest to avoid 

this entanglement was enough to remove the wording. The district argued that since they 

facilitated the fundraiser, that the cards would be considered pure government speech. The court 

rejected this idea, stating that the cards would be sent out by parents and therefore there was not 

a direct link between the school and the cards’ recipients. The court rejected the school’s 

argument that its viewpoint discrimination was justified to avoid violating the Establishment 

Clause. The court pointed to Good News Club, 533 U.S. at 112-19, 121 S.Ct. 2093, which used 

the voluntary nature and age of the students to determine that a school could not claim to be 

trying to avoid violating the establishment clause to deny a Christian Group from meeting on 
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campus. In this case, the court determined that since the cards were ordered off campus and sent 

by the parent, there was no way a recipient would see the words as speech of the school. 

Disposition: The court vacated the lower court’s granting of summary judgement since 

they determined it unlikely that anyone would think the cards were the speech of the school. 

Citation: Cuff ex rel. B.C. v. Valley Cent. School Dist., 714 F.Supp.2d 462 (2010). 

 Facts: In September 2007, B.C. was a 10-year-old fifth grade student at Berea Elementary 

School in Montgomery, New York. On September 12, 2007, B.C.’s science class was given an 

assignment to fill in a worksheet about astronauts. B.C. wrote that he wished to blow up the 

school with the teachers in it. His teacher sent B.C. to the principal. The principal spoke with the 

student and then conferred with the superintendent. B.C. was then asked to sign the principal’s 

notes from the meeting. Afterwards, the principal notified B.C.’s parents that he would be 

suspended for five days for what he wrote. B.C.’s parents appealed to the school board who 

upheld the suspension. The parents then sued alleging a violation of B.C.’s First Amendment 

rights. The first trial found in favor of the school. The parents appealed. 

Issue(s): Does disciplining a student for a violent drawing constitute a violation of his 

First Amendment rights? 

Holding: No. 

Rationale: The court looked at Wisniewski v. Board of Education of Weedsport Central 

School District, 494 F.3d 34 (2d Cir.2007), which found that even though a student meant a 

picture of his English teacher being shot to be a joke that the school was justified in suspending 

him for the remainder of the semester. The court rejected the plaintiff’s argument that B.C. was 

younger than the student in Wisniewski and that he lacked the ability to blow up the school. The 
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court stated that given the drawing’s violent subject matter and the fact that he showed it to other 

students (who admitted being upset by it) that the school was correct to foresee a disruption. 

Disposition: The court believed that the drawing was likely to cause a disruption and they 

granted summary judgment for the defendants. 

Citation: Doe v. Silsbee Independent School Dist., 402 Fed.Appx. 852 (2010). 

Facts: H.S. was a student in the Silsbee Independent School District. H.S. was assaulted 

at a party by fellow students Christian Roundtree and defendant Rakheem Bolton. H.S. was a 

cheerleader for the system and, as such, she was contractually required to cheer for basketball 

games. Bolton was a member of the basketball team. At a game in February, H.S. cheered for the 

team but refused to cheer for Bolton. H.S. was told to cheer for everyone or go home--she picked 

the latter. The next day she was removed from the team for the remainder of the year. H.S. and 

her parents sued for a violation of her First Amendment rights. The district court dismissed her 

claim and granted summary judgment for the defendants. They appealed. 

 Issue(s): Does not cheering constitute constitutionally protected speech? 

Holding: No. 

Rationale: The court cited Canady v Bossier Parish School Board, 240 F.3d 437, 440 

(5th Cir. 2001), which cited Texas v. Johnson, 491 U.S. 397, 404 (1989) in stating that it must be 

determined if the person was attempting to convey a message and subsequently if that message 

would be understood by those who saw or heard it. The court then pointed to Hazelwood and 

stated that as a cheerleader H.S. was seen as the mouthpiece of the school. Therefore, the school 

was under no obligation to protect her speech. Since H.S. decided on her own not to cheer and to 

disrupt the school sponsored cheering at the game the school was correct in not protecting her 

speech. 
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Disposition: The court agreed with the lower court and affirmed summary judgment for 

the system.. 

Citation: DeFabio v. East Hampton Union Free School Dist., 623 F.3d 71 (2010). 

Facts: On April 26, 2004, Daniel DeFabio was a sophomore at East Hampton High 

School. On that day, Daniel repeated something derogatory that he overheard in the hallway to 

another student. The comment was in reference to a Hispanic student who had died the previous 

weekend. By the end of the day, Daniel was threatened by a group of Hispanic students and 

questioned by the assistant principal about the comment. Daniel was escorted out of the school 

by police due to a number of students who had begun shouting and threatening him. His mother 

was informed that he was not suspended but that he should stay home for a few days to let things 

cool off. His parents claim that he was suspended. Daniel ask to be allowed to make a statement 

over the school intercom system or at an assembly explaining that he only repeated something he 

heard in the hallway, but both requests were denied. On April 28, 2004, there was a meeting 

between the school administration and the plaintiffs. The principal recommended Daniel to 

remain out of school, while Daniel said that he had mixed feelings. On April 30, 2004, the 

plaintiffs were notified that Daniel was being suspended for five days and that a hearing might be 

called. On May 7, 2004, a hearing was held. After two students testified against Daniel, he was 

found guilty of making raciest comments and suspended the remainder of the year. Daniel was 

then taken to a room with 12 students who represented the school’s Latino community. Daniel 

told them his side of the story and distributed a written version of his accounts. During the 

summer of 2004, the plaintiffs met with school administrators and informed them that due to 

threats made against Daniel that he would not return to the school. The plaintiffs appealed to the 

state commissioner of education who found insignificant evidence and ordered the incident 
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expunged from Daniel’s record. On April 25, 2007, the plaintiffs filed suit alleging a violation of 

Daniel’s First Amendment rights. The district court found in favor of the defendants on all 

federal claims. This case deals with the same issue but on the state level. 

Issue(s): Does punishing a student for derogatory speech violate his First Amendment 

rights? 

Holding: No. 

Rationale: The court pointed to Tinker as the guiding law in this case. They also pointed 

to Walking, Inc. v. Turner, 378 F.3d 133, 143 (2d Cir.2004), which states that in cases of non-

public forums in schools the school’s limitations need only be “reasonable and viewpoint 

neutral.” The plaintiffs asserted that nothing on the face of Daniel’s speech could have been 

foreseen to cause a disruption. However, the court pointed out that the court in Tinker did not say 

that the armbands themselves need cause the disruption, only that the speech may be 

accompanied by a disturbance. The plaintiffs also pointed to Governor Wentworth Regional 

School District v. Hendrickson, 421 F.Supp.2d 410 (D.N.H.2006), and claimed that the court 

must do an in-depth study of the context of Daniel’s speech. The court differentiated this case 

from Hendrickson by stating that Daniel’s mere presence at school would likely cause a 

disturbance. 

Disposition: The court upheld the lower court’s ruling of summary judgment for the 

school system. 

Citation: J.S. ex rel. Smith v. Holly Area Schools, 749 F.Supp.2d 614 (2010). 

Facts: In June 2009, J.S. was a second grade student at Patterson Elementary School. One 

day, he brought 25 sealed envelopes to school and passed them out to his classmates. The 

envelopes contained flyers to a church camp and a letter from his mom telling how much her 
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children enjoyed the camp. J.S. gave one to each of this classmates and then began to put them 

into another classes’ cubbies. His teacher saw him, and after investigating, told him to stop and 

gave him back his already distributed envelopes. J.S.’s mother asked the principal about the 

event, and he told her that it was not permissible to distribute religious materials to students. He 

did offer her the use of a bulletin board in the lobby of the school. She then appealed to the 

superintendent who assured her that he had consulted with the district’s legal department and that 

the principal’s explanation was valid. J.S. and his mother filed suit. 

Issue(s): Does stopping a student from distributing invitations to religious events 

constitute a violation of his First Amendment rights? 

Holding: Yes. 

Rationale: The court looked at MAL ex rel. ML v. Kingsland, 543 F. 3d 841, Court of 

Appeals, 6th Circuit 2008, which stated that a school could limit the time, place, and manner of 

distribution by students. That court also stated that preapproval of materials was permissible as 

long as they were viewed in a content-neutral manner. That was contrasted with Morgan v. 

Swanson, 610 F.3d 877, 878-80, 889 (5th Cir.2010), which found that a school could not bar a 

student from passing out holiday “goodie bags” that contained religious items. In the case at 

hand, the school had banned all student-to-student distributions. The court pointed out that the 

district had been somewhat arbitrary with approvals of materials on their “flyer forum.” The 

defendants pointed out that they had implemented a new policy that banned almost all 

distribution on school grounds. The court pointed to Raker v. Frederick County Public Schools, 

470 F.Supp.2d 634, 638, 640-41 (W.D.Va.2007), which stated that a categorical ban also ran 

afoul of the First Amendment. 
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Disposition: The court granted the parents’ motion for preliminary injunction and ordered 

the two groups to get together to find a resolution based on its findings. 

Citation: Defoe ex rel. Defoe v. Spiva, 625 F.3d 324 (2010). 

Facts: On October 30, 2006, Tom Defoe wore a t-shirt that bore the Confederate flag to 

Anderson County High School and Anderson County Career and Technical Center. The 

Anderson County school system has a policy that states, in part, that clothing that draws attention 

to an individual rather than the learning environment must be avoided. He was asked to remove 

the shirt or turn it inside out. Tom was sent home for the day. On November 6, 2006, he wore a 

belt buckle with the Confederate flag on it, and again he was asked to remove it. He again 

refused and was sent home for insubordination. Tom sued for a violation of his constitutional 

rights, but the trial ended in a mistrial when the jury was unable to reach a unanimous verdict. 

The principal testified at trial that the school had experienced racial events at the school and that 

some involved the flag being used for intimidation. The Defoes filed suit in district court. That 

court found the ban constitution based on the likelihood of disruption. The family appealed.  

Issue(s): Does banning the Confederate flag constitute a violation of a student’s First 

Amendment rights? 

Holding: No. 

Rationale: The first case was decided based on the court’s ruling in Barr v. Lafon, 538 

F.3d 554 (6th Cir.2008), which stated that a ban on the Confederate flag was valid based on 

recent racial tensions. The court in this case pointed to numerous racial issues in Anderson. The 

plaintiffs countered that the flag had not directly caused any of these tensions. The court rejected 

this argument because Barr, citing Tinker, states that the only requirement is a reasonably 

foreseeable disruption may occur. The court also pointed to A.M. ex rel. McAllum v. Cash, 585 
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F.3d 214, 223 (5th Cir.2009) and B.W.A. v. Farmington R-7 Sch. Dist., 554 F.3d 734, 741 

(2009), which upheld a ban on Confederate flag based on past racial tensions. 

Disposition: The court affirmed the district court’s ruling because they said the shirt was 

likely to cause a disruption. 

Citation: Griffith v. Butte School Dist. No. 1, 244 P. 3d 321 (2010) 

Facts: Renee Griffith was a senior at Brutte High School during the 2007-2008 school 

year. At the end of the year, Griffith, was named one of the school’s valedictorians and was 

invited to deliver a speech at graduation. Griffith and another student wrote a speech together. 

Griffith’s portion included references to “God” and “Christ.” During a meeting with the school’s 

speech coach Griffin was told that she must remove those references because religious references 

were not permitted during graduation. Griffith and her father met with the district superintendent 

who shared with them the district’s policy concerning speeches by students. The day before 

graduation, the superintendent summoned Griffith back to his office and he showed her an edited 

version of her remarks. Griffith informed him that she was unable to talk about her high school 

experience without mentioning God. At graduation practice, the principal informed Griffith that 

she must remove the references or that she would not be allowed to speak. Griffith refused to 

change her speech, and her partner spoke with someone else. Griffith filed a complaint to the 

Montana Human Rights Bureau (HRB) who found no evidence of unlawful discrimination. Upon 

receipt of notice of dismissal, Griffith filed a complaint in the Thirteenth Judicial District, 

Yellowstone County. The complaint included an allegation that the district had violated her First 

Amendment rights. The district court granted summary judgement for the school district. Griffith 

appealed the lower court’s findings to the District Court. 
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Issue: Does forcing a student to remove religious references from a graduation speech 

constitute a violation of her First Amendment rights? 

Holding: Yes. 

Rationale: The school district claimed that Griffith’s claim was moot because she had 

already graduated from the school. The court pointed out that plaintiffs who prove a violation of 

their constitutional rights are due nominal damages, and therefore her point was not moot. The 

school system attempted to rely on Cole v. Oroville Union High School District, 228 F.3d 1092 

(9th Cir.2000), which upheld a district’s decision to stop a proselytizing invocation and a 

valedictory speech that was paramount to a sermon. This court pointed out that Griffith’s cursory 

references to religion were nowhere near as serious as the speech in Cole. The court also pointed 

out that this case failed to meet the requirements of Hazelwood, because it would be hard to 

believe that anyone would take Griffith’s speech as that of the school. Finally, the court pointed 

out that the school violated its own policy that prohibited censorship of graduation speeches. 

Disposition: The court reversed the lower court’s ruling and remanded it back for 

determination of damages owed to the student. 

2011 

Citation: Wright ex rel. A.W. v. Pulaski County Special School Dist., 803 F.Supp.2d 980 

(2011). 

Facts: In October 2009, A.W. was a third grade student at Sherwood Elementary School. 

Her mother requested permission to send home invitations and hang a flyer for a swimming 

event hosted by their church. The principal denied this request, as did the director of elementary 

education and the acting superintendent; all cited district policy that prohibited distribution of 

non-school related activities. The mother contended that the school allows birthday invitations, 
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end-of-the-year party invitations, business flyers, and advertisements. The mother brought suit 

claiming a violation of her son’s First Amendment rights. 

Issue(s): Does a blanket ban on distribution of materials constitute a violation of a 

student’s First Amendment rights? 

Holding: Yes. 

Rationale: The court pointed out that A.W. was likely to succeed on his claim because the 

school had failed to prove a likely disruption under Tinker. The court further pointed out that in 

Lowry v. Watson Chapel Sch. Dist., 508 F. Supp. 2d 713, 722-723 (E.D.Ark. 2007) they 

themselves upheld the Tinker standard as it applied to the distribution of church related flyers. 

Disposition: The court granted the preliminary injunction for the plaintiff and ordered the 

system not to enforce their handbook’s ban on distribution of church materials. 

Citation: Pratt v. Indian River Cent. School Dist., 803 F.Supp.2d 135 (2011). 

Facts: In 2003, Charles Pratt was a student at Indian River High School. He had been in 

the Indian River Cent. School District since primary school. In his high school years, Charles 

was harassed because of his sexuality. The principal of the school refused to intervene or have 

staff trained to address antigay bullying. After backlash from the school, Pratt’s sister started a 

chapter of the Gay Straight Alliance at the school. However, the school never recognized the 

club as a school club nor allowed it rights afforded to other clubs. 

Issue(s): Does a school’s refusal to extend rights to a club constitute a violation of the 

students First Amendment rights? 

Holding: Yes. 

Rationale: The defendants claimed that they were not required to maintain a limited 

public forum for extracurricular activities. The court pointed out that by allowing other clubs to 
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meet on campus and be afforded rights of a club, the school had created a limited public forum. 

Denying these privileges to the GSA simply because the administration feared it might upset 

parents, violates these students’ rights and was not a valid reason to deny them rights enjoyed by 

other clubs. 

 Disposition: The court denied the system’s motion to dismiss and the First Amendment 

claim was allowed to proceed. 

Citation: TC v. Valley Cent. School Dist., 777 F.Supp.2d 577 (2011). 

Facts: D.C. was a student at Valley Central High School. As a child, he was diagnosed 

with severe ADHD, and it has affected his behavior and grades throughout his schooling. In May 

of 2008, D.C. was reprimanded by the senior army instructor for the school for reading Mein 

Kampf. Because of this, the vice principal had the lock cut off D.C.’s locker without his 

knowledge. The reported purpose was to look for Nazi artwork--none was found. On October 28, 

2008, D.C. and a friend were confronted by two minority students and threatened. On December 

5, 2008, DC. was found in possession of rap lyrics that he and another student had written at 

home. DC. was taken to the office and suspended until December 12. Six days later the 

superintendent suspended the students for the remainder of the year. D.C. and his family 

appealed. After the appeal, the school also reviewed D.C.’s 504 plan, which had not been 

reviewed since seventh grade. D.C. was notified by letter that the board of education had upheld 

his suspension. D.C.’s parents sued, claiming a violation of his First Amendment rights. 

Issue(s): Does punishing a student for possessing written lyrics to a rap song he wrote off 

campus constitute a violation of his First Amendment rights? 

Holding: Yes. 
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Rationale: The court pointed to several cases where courts had upheld a punishment for a 

potential disruption: Wood v. Strickland, 420 U.S. 308, 326, 95 S.Ct. 992, 43 L.Ed.2d 214 

(1975), Doninger v. Niehoff, 527 F. 3d 41 (2nd Circuit 2008), DeFabio v. E. Hampton Union 

Free Sch. Dist., 658 F.Supp.2d 461, 481 (E.D.N.Y.2009), and LaVine v. Blaine Sch. Dist., 257 

F.3d 981, 989 (9th Cir.2001). The court then reviewed the rap lyrics and found them to be 

violent and containing racial references. The court reviewed Wisniewski and D.F. v. Bd. of Educ. 

of Syosset Cent. Sch. Dist., 386 F.Supp.2d 119 (E.D.N.Y.2005), to compare the statements made 

in those cases. The record stated that the lyrics were on D.C.’s desk and there was no mention of 

them being shared. 

Disposition: The court ruled in favor of the student, and his First Amendment claim was 

allowed to proceed. 

Citation: Doninger v. Niehoff, 642 F.3d 334 (2011). 

Facts: In 2007, Avery Doninger was the junior class secretary and on the student council 

at Lewis S. Mills High School. At a student council meeting, Doninger and other officers were 

informed that the annual battle of the bands, called Jamfest, which they had been planning would 

have to be rescheduled or moved due to a conflict. Four student council members, including 

Doninger, went to a computer lab, gained access to one of their father’s email accounts, and sent 

emails urging parents to call the central office and complain about the conflict. A conversation 

occurred between Doninger and principal Niehoff in which conflicting stories resulted. That 

night, Doninger made a blog post on her LiveJournal page that insulted the central office and 

urged others to contact the superintendent. The next day the principal and superintendent 

continued to receive calls, also a group of students congregated in front of the administration 

office door. Two weeks later, Niehoff became aware of the blog post. When Doninger came to 
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her office to accept her nomination for senior class secretary, Niehoff told her that she could not 

run for senior class secretary. When the speeches were made for the election, many students 

showed up wearing “Team Avery” t-shirts. Fearing a disruption, the administration had the 

students remove them before entering the auditorium. The family filed a complaint in 

Connecticut Superior Court. The defendants moved the case to United States District Court for 

the District of Connecticut. The mother then sought an injunction to hold another vote and allow 

her daughter to speak at graduation--the court said she failed to show likelihood of success. After 

graduation, Doninger sought damages for alleged violations of her constitutional rights. The 

district court granted the defendants motion for summary judgment in part and denied in part. 

The defendants appealed. 

Issue(s): Is not allowing a student to run for student council because of off-campus 

speech a violation of her First Amendment rights? Does making students remove shirts in 

support of a banned student council officer constitute a violation of their First Amendment 

rights? 

Holding: No, Yes. 

Rationale: The court in an earlier case pointed out that under Fraser the school did not 

violate the student’s First Amendment rights by punishing her for a blog post that was clearly 

designed to come to campus. This court stated that it saw no reason to answer this question 

because a First Amendment right was not clearly established. Doninger claimed that Thomas v. 

Board of Education, 607 F.2d 1043 (2d Cir.1979) protected students from discipline from off-

campus speech. The court again rejected this argument, stating that the Supreme Court had yet to 

rule on an off-campus speech claim. The court also pointed out that in Wisniewski v. Board of 

Education, 494 F.3d 34 (2d Cir.2007) a student’s discipline had been upheld by the court. The 
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court also pointed to Lowery v. Euverard, 497 F.3d 584 (6th Cir.2007) in which the court sided 

with a coach who kicked off players for starting a petition against him because their regular 

education was not impacted. Since being on the student council was not part of her regular 

education, the facts here mimic those in Wisniewski. On the t-shirt issue, the court stated that the 

students’ right to wear the shirts was clearly established, but that any mistake made by the 

administrators was reasonable. 

 Disposition: The court upheld the lower courts dismissal of the First Amendment claims 

for the blog post. It remanded the t-shirt issue back to lower court.  

Citation: Layshock ex rel. Layshock v. Hermitage School Dist., 650 F.3d 205 (2011). 

Facts: In December 2005, Justin Layshock was a senior at Hickory High School in 

Hermitage, Pennsylvania. Sometime between December 1st and 14th he created a parody profile 

of his principal on MySpace. The page included a copied picture of the principal from the school 

website, but that was the only even tangential tie to the school. The page was filled with 

fictitious surveys that implied the principal was a steroid user and made disparaging remarks 

about his body. Word spread quickly about the profile, and soon several others had popped up. 

Teachers attested that they had seen students viewing the webpage at school. On December 21st, 

Justin and his mother were called into a meeting with the superintendent. Justin admitted to 

making the page, but no discipline was administered. On January 3, 2006, Justin was notified of 

an informal hearing that would discuss the profile. Justin was found guilty, suspended out of 

school for 10 days, placed in alternative school for the remainder of the year, banned from all 

extracurricular activities, and not allowed to participate in graduation ceremonies. The 

Layshocks filed suit on January 27, 2006, alleging a violation of Justin’s First Amendment 

rights. The district court denied the plaintiffs’ motion for a temporary restraining order. The 
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district court granted the plaintiff’s motion on the First Amendment claim. The school district 

appealed the granting of summary judgment to the Court of Appeals who affirmed the district 

court’s ruling. The court of appeals then vacated their opinion and granted a rehearing en banc. 

Issue(s): Does punishing a student for speech that occurred off campus and did not create 

a disturbance on campus constitute a violation of his First Amendment rights? 

Holding: Yes. 

Rationale: The court started out by quoting the district court’s finding that they could not 

establish a sufficient nexus between the speech and a substantial disruption. Similarly, the school 

district did not challenge this point. The school district tried to liken Justin’s copying of the 

principal’s picture from the school website to him breaking into the school to steal something. 

The court rejected this claim. The district court rejected the school district’s claim that Fraser 

should be the ruling law because none of the speech in this case was made on campus. The 

district court also pointed to J.S. v. Bethlehem Area Sch. Dist., 569 Pa. 638, 807 A.2d 847 

(2002); Wisniewski v. Bd. of Educ. of Weedsport Cent. Sch. Dist., 494 F.3d 34 (2d Cir.2007); and 

Doninger v. Niehoff, 527 F.3d 41 (2d Cir.2008) as cases where the court allowed punishment for 

off-campus speech. The court here pointed out that all of those cases involved a substantial 

disruption in the school. 

Disposition: The court again granted summary judgment for plaintiff. 

Citation: J.S. ex rel. Snyder v. Blue Mountain School Dist., 650 F.3d 915 (2011). 

Facts: In the Spring of 2007, J.S. was an eighth grader at Blue Mountain Middle School 

in Orwigsburg, Pennsylvania. On Sunday, March 18, 2007, J.S. and her friend K.L. created a 

fictitious MySpace account for their school’s principal, Mr. McGonigle. The page did not name 

the principal nor the school but used his picture. The page described McGonigle as a pervert. 
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During her deposition, J.S. said that she created the page because she was mad at him for 

disciplining her for a dress code violation. Many students approached J.S. at school to discuss the 

profile. McGonigle was told about the page from another student who, after some snooping, told 

him that J.S. created the page. McGonigle discussed the matter with the superintendent and 

technology director, and they concluded the page violated the district’s Acceptable Use Policy 

because it violated copyright laws. On Thursday, March 22, 2007, J.S. and K.L. met with 

McGonigle and admitted their roles in creating the profile. When the girls’ mothers arrived, 

McGonigle informed them that the girls would be suspended 10 ten days. J.S. and her parents 

filed suit on March 28, 2007, claiming that the 10-day suspension violated her First Amendment 

rights. To prove a disruption in the school, the district claimed that two teachers had to quiet 

their classes from discussing the page, the guidance counselor had to proctor a test so that an 

administrator could sit in on a meeting, and that students decorated the lockers of the suspended 

students. The district court granted summary judgment for the System, though they denied the 

argument that it caused a substantial disruption. The plaintiffs appealed. The appeals court found 

for the school district. 

Issue(s): Does punishing a student for off-campus speech that does not cause a disruption 

constitute a violation of the student’s First Amendment rights? 

Holding: Yes. 

 Rationale: The court started out by stating that the school district’s counsel conceded that 

there was no substantial disruption. The court then pointed to the cases listed by the district court 

that there need only be a foreseeable likelihood of a disruption. However, they pointed out that in 

those three cases (Doninger, Lowery, and LaVine) the students intended for their speech to reach 

the school. Then, the court stated that the profile was made private and did not list the principal’s 
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name. They also noted that no reasonable person would believe the things written on the page 

even if it was found. Finally, the court flatly rejected the district court’s rationale that 

McGonigle’s actions prevented a disruption, stating that his actions may have exacerbated the 

disruption. 

Disposition: The court reversed its earlier decision and ruled for the student. 

Citation: Kowalski v. Berkeley County Schools, 652 F.3d 565 (2011). 

Facts: Kara Kowalski was a senior at Musselman High School, which is part of the 

Berkeley County School District. On December 1, 2005, Kowalski returned home from school 

and, using a personal computer, created a MySpace discussion group called “S.A.S.H.,” which 

stood for “Students Against Sluts Herpes” or “Students Against Shay’s Herpes.” A student 

named Shay N. was the main subject of the discussion. Kowalski invited 100 of her MySpace 

friends to join. About two dozen joined. Post were quickly made, and most were directed at 

Shay. The next day, Shay and her parents filed a harassment complaint with the school. The 

principal contacted the central office and, after getting approval, began an investigation. 

Kowalski admitted to creating the page but denied making any of the posts. Kowalski was 

suspended for 10 (later reduced to 5) days and given a “social suspension” for 90 days. Kowalski 

brought suit in 2007 alleging a violation of her First Amendment rights. The district court 

dismissed her claim stating that she had failed to show that she had been disciplined for speech 

that was protected under the First Amendment. She appealed. 

Issue: Does punishing a student for making a harassing website off campus violate her 

First Amendment rights? 

Holding: No. 
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Rationale: Kowalski pointed out that the Supreme Court has never ruled on a case dealing 

with speech made off campus. The school district pointed to Doninger v. Niehoff, 527 F.3d 41 

(2d Cir.2008) as proof that district courts had upheld punishment for off campus speech that was 

foreseeable to reach the school. The court pointed out that the S.A.S.H. page was designed to 

harass a school student and that it was both likely to reach the school and cause a disruption. The 

court pointed out that Kowalski indeed created the page at her home, but also that this brought up 

the metaphysical nature of speech. Even though the speech was created at home, it would still be 

speech when it reached the school. The court pointed to Sypniewski v. Warren Hills Reg’l Bd. of 

Educ., 307 F.3d 243, 257 (3d Cir.2002), which stated that school administrators may regulate 

speech that has a “particular and concrete basis” to cause future disruptions. The girl who was 

being harassed missed school because of the page. 

Disposition: The court affirmed the lower cuort’s granting of summary judgment, 

because the page was likely to reach the school and cause a disruption. 

Citation: D.J.M. ex rel. D.M. v. Hannibal Public School Dist. No. 60, 647 F.3d 754 

(2011). 

 Facts: In fall of 2006, D.J.M. was a tenth grade student at Hannibal High School. On 

October 24, D.J.M. sent an instant message to several of his friends including C.M. C.M. became 

concerned with the messages and forwarded them to an adult friend and the school’s principal. 

The adult friend advised C.M. to continue the conversation. Eventually nine pages of text were 

removed. The most troubling thing in the messages was D.J.M. talking about bringing a gun to 

school and “shooting everyone.” On October 24, the police interviewed D.J.M. and took him into 

custody. On October 31, the school’s principal decided to suspend D.J.M. for 10 days. On 

November 3, the superintendent extended the suspension for the remainder of the year. The 
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principal testified that he received several phone calls about the messages and that he had to step 

up security to calm the fears of stakeholders. D.J.M.’s parents appealed the suspension to the 

school board who unanimously upheld it. The parents then brought this action in Missouri circuit 

court claiming a violation of his First Amendment rights. The district removed the case to federal 

district court who ruled in favor of the district. That court then remanded the case back to 

Missouri circuit court. D.J.M. appealed. 

 Issue(s): Does punishing a student for violent off-campus speech constitute a violation of 

his First Amendment rights? 

Holding: No. 

Rationale: The court started by saying that the Supreme Court had never ruled on an off-

campus speech case. So, the court said in light of other recent cases that Tinker would be the 

ruling law in this case. The court then pointed to Doe v. Pulaski Cnty. Special Sch. Dist., 306 

F.3d 616 (8th Cir.2002) (en banc), which found the punishment of a student who wrote a 

threatening letter to a classmate valid because it constituted a true threat. D.J.M.’s argument 

mentioned Porter v. Ascension Parish School Board, 393 F.3d 608 (5th Cir.2004), but the court 

pointed out that that case was different because the threat included a tanker truck, missile 

launcher, and helicopter. The court also pointed to Riehm v. Engelking, 538 F.3d 952, 962 (8th 

Cir.2008), which found that an essay written by a student about killing his English teacher was 

not protected speech. The court also pointed to Wisniewski v. Weedsport Central School District, 

494 F.3d 34, 36 (2d Cir.2007). In that case, the court found that a student could be punished for 

an instant message he made off campus. 

Disposition: The court affirmed the lower court’s ruling for the system. 
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Citation: T.V. ex rel. B.V. v. Smith-Green Community School Corp., 807 F.Supp.2d 767 

(2011). 

Facts: In the summer of 2009, T.V. and M.K. were both preparing to enter the 10th grade 

at Churubusco High School. Both girls were on the school volleyball team. which is an 

extracurricular sport. Prior to tryouts for the team, the girls had a sleepover at M.K.’s house. 

During the sleepover, the girls took photos of themselves in suggestive poses with lollipops and 

added vulgar captions. On another sleepover, the girls took pictures in which they pretended to 

be kissing. At a third sleepover, the girls took pictures of themselves pretending to engage in 

sexual acts. Most of the photos were posted to T.V.’s Facebook or MySpace pages, and they 

were visible to anyone who T.V. had added as a “friend.” None of the pictures identified the girls 

as Churubusco students and none of the images were brought to the school. Around August 4, 

parents brought copies of the pictures to the district superintendent and complained the pictures 

were causing issues with the volleyball team. The superintendent took the pictures to the school 

principal, told him they were causing a distraction on the volleyball team, and told him to follow 

the code. A day after receiving the pictures, the principal informed the girls that they had 

violated the school’s extracurricular policy on dishonor. The principal told the girls that they 

would be suspended for the entire 2008-2009 school year. He also told them that their 

punishment could be reduced if they met with the counselor three times and apologized to the 

athletic board. The girls complied and had their punishments reduced by 75%, which equated to 

six volleyball matches and five show choir performances. 

Issue(s): Is taking away extracurricular activities from students for posting raunchy 

photos online a violation of their First Amendment rights? 

Holding: Yes. 
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Rationale: The court started by pointing out that speech does not have to express 

highbrow ideas to be protected. They pointed to several non-school cases where courts had 

protected jokes and entertainment: Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562, 

578, 97 S.Ct. 2849, 53 L.Ed.2d 965 (1977), Schad v. Borough of Mount Ephraim, 452 U.S. 61, 

65, 101 S.Ct. 2176, 68 L.Ed.2d 671 (1981), and Eberhardt v. O’Malley, 17 F.3d 1023, 1026 (7th 

Cir.1994). The court also pointed to a number of cases that support the idea that photographs are 

covered by the First Amendment: Beard v. Banks, 548 U.S. 521, 543, 126 S.Ct. 2572, 165 

L.Ed.2d 697 (2006) (Stevens, J., dissenting); Kaplan v. California, 413 U.S. 115, 119-20, 93 

S.Ct. 2680, 37 L.Ed.2d 492 (1973); White v. City of Sparks, 500 F.3d 953, 956 (9th Cir.2007); 

ETW Corp., 332 F.3d at 924 (6th Cir.2003); Berry v. City of New York, 97 F.3d 689, 696 (2nd 

Cir.1996). The court also pointed out that child pornography (US v. Stevens, 130 S. Ct. 1577, 

Supreme Court 2010) nor obscene materials (Miller v. California, 413 U.S. 15, 23, 93 S.Ct. 

2607, 37 L.Ed.2d 419 (1973)) are covered by the First Amendment. In this case, the court stated 

that the photographs are neither child pornography nor obscene under the law. The defendants 

wanted to apply Fraser to the case, but the court pointed out that J.S. v. Blue Mountain School 

District, 650 F.3d 915, 930-32 (3rd Cir.2011) had stated that Fraser did not cover off-campus 

speech. The court stated that Tinker should cover the case, and by doing so concluded that 

without a substantial disruption, the girls’ rights had been violated. 

Disposition: The court ruled for the students. 

Citation: Cox v. Warwick Valley Cent. School Dist., 654 F.3d 267 (2011). 

Facts: Raphael Cox was a student at Warwick Valley Middle School. Raphael was a 

constant discipline problem leading up to this point, and his actions had led to a behavior plan 

and a psychiatric evaluation. In March 2007, Raphael was assigned an essay in English class that 
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was supposed to be about what he would do if he only had a few hours to live. Raphael wrote 

about drinking, smoking, doing drugs. His essay ended with him committing suicide in front of 

his friends before the time ran out. The teacher sent the essay to the school’s principal, Mr. 

Kolesar, who sent Raphael to in-school suspension for the rest of the day. The following 

morning, Kolesar met with the school psychologist and guidance counselors to discuss Raphael’s 

mental health. After the meeting, and a conversation with the superintendent, Kolesar called 

Child and Family Services (CFS). CFS met with the parents and insisted they take Raphael to the 

hospital for an evaluation. After the incident, Raphael was home schooled the remainder of the 

year. The parents filed a complaint in district court claiming a violation of Raphael’s First 

Amendment rights because he was disciplined. The district court granted summary judgment for 

Kolesar and Warwick. The parents appealed. 

Issue(s): Does putting a student in in-school suspension for a writing assignment that 

contained adult subject matter constitute punishment for a First Amendment action? 

Holding: No. 

Rationale: The court looked at the three prong test for First Amendment retaliation that 

was laid out by Scott v. Coughlin, 344 F.3d 282, 287 (2d Cir.2003). The prongs are (1) the 

speech or conduct must be protected, (2) the defendant takes adverse action against the plaintiff, 

and (3) there is a causal connection between the action and the speech. The district court found 

that there was no protected speech in the Racing Time essay. This court found that there was no 

need to determine if the speech was protected because they found that Kolesar’s actions were not 

retaliation. They found that Kolesar’s actions were a precautionary measure to ensure that the 

writing did not cause a disruption. Because of this finding, they also ignored the qualified 

immunity question. 
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Disposition: The court affirmed the lower court’s ruling for the system. 

Citation: Morgan v. Swanson, 659 F.3d 359 (2011). 

Facts: In December of 2003, Jonathan Morgan was a third grader at Thomas Elementary. 

Jonathan wanted to distribute a pen that contained a card that explained the religious history of 

the candy cane during an upcoming winter break party. Believing that the distribution would not 

be allowed, the parents met with the principal who told them that the distribution would not be 

allowed. The Morgans consulted their attorney who sent a letter to the district. The letter claimed 

it was unconstitutional to ban the distribution at an elementary school. The next day, the 

district’s council responded that it would be against district policy to allow the distribution. The 

district’s council also pointed to Walz v. Egg Harbor Township Board of Education, 342 F.3d 

271 (3d Cir.2003), which had upheld a ban on an almost identical statement. The Morgans 

brought the items to the party and confronted the principal who told them again that they could 

be left in the library. After the Morgans pointed out that other students had bags to distribute, the 

principal made an announcement to the whole school that outside materials could not be 

distributed. The Morgans were then upset that the teacher gave a different explanation as to why 

the bags could not be distributed. Plaintiff Versher claims that in January of 2004, Rasor 

Elementary School violated her First Amendment rights for not allowing her to distribute 

religious items on three separate occasions. Versher was stopped from distributing tickets to a 

religious play in the hallway and pencils with a religious message both inside the school and 

outside after school. The parents both sued for their children. The district court refused to grant 

qualified immunity for the defendants. They both appealed.  

Issue(s): Does denial of the right to distribute religious materials constitute a violation of 

a student’s First Amendment rights and therefore disqualify educators from qualified immunity? 
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Holding: No. 

Rationale: The court pointed out that the case dealt with three areas of First Amendment 

law: Supreme Court cases on student speech, prohibition on viewpoint discrimination, and the 

Establishment Clause. The court then explained how this case differs from Tinker and 

Hazelwood because the speech did not cause a disruption nor was it related to speech of the 

school. They also pointed out that the age of the students must be taken into consideration under 

Tinker. The court pointed to two similar cases, Curry ex rel. Curry v. Hensiner 513 F.3d 570 (6th 

Cir.2008) and Walz v. Egg Harbor Township Board of Education 342 F.3d 271 (3d Cir.2003), 

both of which upheld bans on similar items including the Candy Cane story. The defendants also 

claimed that the distribution would violate the Establishment Clause. The plaintiffs pointed to 

Good News Club v. Milford Central School, 533 U.S. 98, 117-18, 121 S.Ct. 2093, 150 L.Ed.2d 

151 (2001), stating that the court in that case rejected the idea that elementary school students are 

different. The court here claimed this was a misreading and that the court in Good News Club v. 

Milford Central School declined to consider impressionability as a factor. 

Disposition: The court granted qualified immunity for both defendants. 

2012 

Citation: Dariano v. Morgan Hill Unified Sch. Dist., 822 F.Supp.2d 1037 (2012). 

 Facts: The case arose on Cinco de Mayo 2010 at Live Oaks High School in Northern 

California. The school had a history of racial and gang violence. In the previous 6 years, the 

principal had seen at least 30 fights. There had been an incident of racial name-calling and flag 

taunting on Cinco de Mayo the previous year. On the date of this incident, several White students 

had worn shirts bearing the American flag. During a break, Assistant Principal Miguel Rodriguez 

was told by a student that he should go to the courtyard. Once there, he approached a group of 
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Hispanic students who told him they were upset about the White students wearing shirts 

displaying the American flag and stating “there might be problems.” On the direction of the 

principal, Rodriguez called the White students into his office and told them to change their shirts 

or turn them inside out. The boys refused. After Rodriguez told them that the direction might 

keep them from violence, the boys responded that they did not care. Rodriguez sent two boys 

back to class (because their shirts were less noticeable), and gave the other two the option to 

change or go home. Both boys went home without punishment. The following day, all three boys 

received threats, and another student overheard a student say that gang members from San Jose 

would come “take care” of the boys. Because of the threats, the boys missed school the following 

day. The students sued for violation of their First Amendment rights. 

Issue(s): Does asking students to change their shirts, when there is a clear chance for 

disruption, constitute a violation of their First Amendment rights? 

Holding: No. 

Rationale: Citing Tinker, the court pointed out that with the school’s history it was clear 

that there was a chance for disruption. The court also looked at Karp v. Becken, 477 F.2d 171, 

174 (9th Cir.1973), where the court pointed out that administrators need not wait until the 

disruption happens, only that there be clear evidence one will happen. Karp also laid out the test 

that the punishment must be commensurate with the level of possible disturbance. Since the 

possibility in this case was a racially motivated beating, the request to change shirts or go home 

was not unreasonable. 

Disposition: The court dismissed the student’s claim based on the likelihood of a 

disruption caused by their shirts. 

Citation: Frudden v. Pilling, 842 F.Supp.2d 1265 (2012) 
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 Facts: On May 31, 2011, Roy Gomm Elementary School send home order forms for their 

new school uniforms. Mary and John E. Frudden requested a meeting with the school’s board of 

trustees with a request to void or revoke the new policy governing the bill. No one responded. 

The plaintiffs sued stating that requiring students to wear a certain thing violated their First 

Amendment rights. They also claimed that the logo, which included the phrase “one team, one 

community,” constituted compelled speech. 

Issue(s): Does a school dress code violate a student’s First Amendment rights? Does a 

logo with a motto on school uniforms constitute compelled speech. 

Holding: No. 

Rationale: The court cited Jacobs v. Clark Cnty. Sch. Dist., 526 F.3d 419 (9th Cir.2008), 

which applied intermediate scrutiny: (1) the code must further an important or substantial 

government interest; (2) the governmental interest must be unrelated to the suppression of free 

expression; and (3) the incidental restriction on alleged First Amendment freedoms must be no 

greater than is essential to the furtherance of that interest. The court found that the school had an 

interest in increasing student achievement, and that the uniforms would further this mission. The 

court found that the system’s motivations were not to suppress free speech. The policy was not 

overreaching, the court stated, because the students were still allowed to express themselves 

while socializing and publishing the school newspaper. On the logo claim, the court stated that 

no person who saw hundreds of students wearing shirts with a gopher and logo would think that 

the students chose that motto. 

Disposition: The parents’ claims were dismissed. 

Citation: Bell v. Itawamba County School Bd. United States District Court, 859 

F.Supp.2d 834 (2012). 
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Facts: Taylor Bell, a student at Itawamba Agricultural High School in Itawamba County, 

Mississippi, posted a rap song on the internet (first on his Facebook and then on YouTube). In 

the video, Bell names two teachers from his school and threatens them for wrong he contends 

they committed against students at the school. The school board took action against Bell, 

alleging that his recording constituted a threat to the teachers. He was suspended for the 

remainder of the school year. Bell claimed that being disciplined constituted a violation of his 

First Amendment right to free speech. The school board upheld the suspension at an appeal 

called by the student’s mother. Bell’s mother sued, claiming a violation of his First and 

Fourteenth Amendment rights. On cross-motions for summary judgment, the district court ruled 

for the school board, finding they acted reasonable under the law. 

Issue(s): Does punishing a student for a song written and recorded off campus constitute 

a violation of a student’s First Amendment rights? 

Holding: No. 

Rationale: Holding to the Tinker ruling, the court ruled that a substantial disruption had 

occurred because of the song. The court pointed out that in Porter v. Ascension Parish School 

Board, 393 F.3d 608 (5th Cir.2004), the court added that the speech must have had the intent to 

reach the school. Since the song in this case was sent to at least 1,300 “friends,” it was intended 

to reach the school. The court also noted that in the Boim v. Fulton County School District, case 

that court noted that only one person in the school had to have knowledge of the threat. In that 

case, a student wrote about a dream she had the night before in which she shot a teacher. That 

court found that since there was no threat of violence there was no First Amendment right. The 

court here pointed out that the song had obviously made it to the school since the teachers 

mentioned in the song knew about it and the threat of violence was clear in the lyrics. 
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Disposition: Qualified immunity for the defendants and summary judgment on Taylor’s 

free speech claim. 

Citation: Cuff ex rel. B.C. v. Valley Cent. School Dist., 677 F.3d 109 (2012). 

Facts: In September 2007, B.C. was a 10-year-old fifth grade student at Berea Elementary 

School in Montgomery, New York. On September 12, 2007, B.C.’s science class was given an 

assignment to fill in a worksheet about astronauts. B.C. wrote that he wished to blow up the 

school with the teachers in it. His teacher sent B.C. to the principal. The principal spoke with the 

student and then conferred with the superintendent. B.C. was then asked to sign the principal’s 

notes from the meeting. Afterwards, the principal notified B.C.’s parents that he would be 

suspended for five days for what he wrote. B.C.’s parents appealed to the school board who 

upheld the suspension. The parents then sued alleging a violation of B.C.’s First Amendment 

rights. The first trial found in favor of the school. The parents appealed. 

Issue(s): Does disciplining a student for a violent drawing constitute a violation of his 

First Amendment rights? 

Holding: No. 

Rationale: The court looked at DeFabio v. E. Hampton Union Free Sch. Dist., 623 F.3d 

71, 78 (2d Cir. 2010), which noted that all that was needed to discipline a student was that a 

disruption was likely to occur. The court pointed to B.C.’s prior discipline as well as the fact that 

other students said they were bothered by his drawing. The court pointed to Wisniewski v. 

Weedsport Cent. School Dist., 494 F. 3d 34, (2nd Circuit 2007) to explain that it was irrelevant 

that B.C. meant his drawing as a joke and lacked the capacity to carry the action out. The fact 

that it caused a disruption was enough to satisfy Tinker. 

Disposition: The court affirmed the lower court’s ruling in favor of the school. 
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Citation: R.Z. ex rel. Zimmer v. Carmel Clay Schools, 868 F.Supp.2d 785 (2012). 

Facts: In 2008, R.Z. was an eighth grade student at Clay Middle School. On the morning 

of November 5, 2008, R.Z. engaged in a conversation about her religious objections to gay 

marriage and gay people in general. On the way home that afternoon, R.Z. had a similar 

conversation with student M.E., which ended poorly. On November 7, M.E. complained to the 

bus driver that R.Z. was harassing him about his beliefs (his brother was gay). On November 8, 

the bus driver gave a speech to the bus about tolerance, and that afternoon she went to R.Z.’s 

house to discuss the matter with R.Z. and her mother. After the conversation at the house, R.Z.’s 

mother complained to the assistant principal and the transportation director. When the driver was 

not fired, a case was filed. 

Issue(s): Does a school employee talking to students about tolerance constitute a violation 

of any student’s First Amendment rights? 

Holding: No. 

Rationale: While the court agreed with the plaintiff’s assertions that the girl’s speech was 

protected, they failed to agree that any retaliation had taken place. The court pointed out that 

Bethel specifically allows public schools to regulate speech in order to prevent disturbances. By 

citing Cox v. Warwick Valley Cent. Sch. Dist., 654 F.3d 267, 273 (2nd Cir.2011), the court also 

pointed out that the plaintiff’s arguments fail for adverse action because the student was not 

punished for her speech. They pointed out that while censorship is a form of punishment it is not 

a major one.” 

Disposition: The student’s motion for summary judgment denied. 

Citation: R.S. ex rel. S.S. v. Minnewaska Area School Dist. No. 2149, 894 F.Supp.2d 1128 

(2012). 



94 

Facts: R.S. was a 12-year-old sixth grade student at Minnewaska Area Middle School in 

Glenwood, Minnesota. Sometime in early 2011, R.S. posted on her Facebook wall that she hated 

a particular hall monitor at her school. The post was made at her house outside of school hours. 

Someone made a copy of the post and it made its way to the principal. The principal gave R.S. 

detention for the post. R.S. was disciplined again after she made a second post calling out the 

person who told on her. For the second post, R.S. was given a day of in-school suspension and 

was not allowed to attend a class ski trip. Around March 10, 2011, a parent contacted school 

officials and said that R.S. and her son had been exchanging explicit messages on the internet. 

R.S. was called to the office and questioned. Under the fear of detention, R.S. gave the 

administrators her passwords and they searched her online accounts. 

Issue(s): Can a student be punished for off-campus speech that says she hates someone. 

Holding: No. 

Rationale: The court looked at the recent Eighth Circuit case D.J.M. v. Hannibal Public 

School District #60, 647 F.3d 754 (8th Cir.2011), in which a student made a threat online that he 

was going to shoot fellow students. That case set up a two-prong test for online threats by 

students. This court looked at those two questions. The first question was to determine if it was a 

true threat. Unlike cases like Doe v. Pulaski Cnty. Special Sch. Dist., 306 F.3d 616, 622 (8th 

Cir.2002), this case did not constitute a true threat. There was no threat of violence, just an 

opinion of a school employee. The second question deals with a substantial disruption in the 

school. The court found very little likelihood that her “salty” comments would lead to a 

disruption even if they made it back to school. 

Disposition: The defendants’ motion for summary judgement was denied due to the 

student’s speech being unlikely to cause a disruption. 
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Citation: S.J.W. ex rel. Wilson v. Lee’s Summit R-7 School Dist., 696 F.3d 771 (2012). 

Facts: In 2011, the Wilson twins (Steven and Sean) were juniors at Lee’s Summit North 

High School. In December, they created a website called NorthPress using a Dutch domain. 

December 13 and Friday, December 16, 2011, the Wilsons’ created a blog post that included 

sexually explicit, offensive, and racist posts, which included students’ names. The parties dispute 

the extent to which school computers were used to create and maintain the page, but by 

December 16, the word had spread. After linking the Wilsons to the page, the school 

administrators suspended the boys for 10 days. Following a hearing and an appeal from the 

Wilsons, the boys were suspended for 180 days but were allowed to enroll in another school for 

the duration. The Wilsons brought suit and moved for preliminary injunction to lift the 

suspensions. The district court granted the Wilsons’ motion for summary judgment. The school 

system appealed. 

Issue(s): Does suspending students for creating a website that insulted others violate their 

first amendment rights? 

Holding: No 

Rationale: The court stated that Tinker should have been used by the lower court, and that 

the disruption caused in the school warranted punishment. While the plaintiffs claimed that the 

speech was made off campus, and therefore was exempt from school punishment, the court cited 

Kowalski, 652 F.3d at 573. In that case, a student created a webpage that was designed to share 

defamatory information about a classmate. The court in Kowalski stated that no matter where the 

posts were made it was likely they would wind up at the school, and under this understanding it 

was likely to cause a disruption. With this precedent, the court here stated that the Wilsons were 

unlikely to succeed in their suit. 
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Disposition: The court vacated the lower court’s preliminary injunction due to the page’s 

likelihood to cause a disruption. 

Citation: Gilio ex rel. J.G. v. School Bd. of Hillsborough County, Fla., 905 F.Supp.2d 

1262 (2012). 

Facts: J.G. was a 4th grade student at Roland H. Lewis Elementary School in Temple 

Terrace, Florida. The school allows the distribution of birthday invitations. The plaintiff passed 

out invitations to an Easter egg hunt at a local church. J.G. gave out one invitation before class 

started then the substitute teacher took up the invitations and gave them to the principal for 

approval. The principal returned them with a note saying they could not be distributed. The 

principal deemed that the distribution was against school policy because it was proselytizing. 

J.G. was not disciplined and did not distribute any more invitations. 

Issue(s): Does barring an elementary student from distributing invitations to a church 

event violate the student’s First Amendment rights? 

Holding: Yes. 

Rationale: The plaintiffs contended that J.G’s speech was personal speech and should be 

governed by Tinker. Whereas, the district stated that Hazelwood should be the governing law. 

The court pointed out that the Supreme Court has not weighed in on Tinker’s application in an 

elementary school. The court then pointed out that several state courts had recently used Tinker 

to cover invitation cases, and since all those cases did not include a disruption, the courts ruled 

for the students. The court stated that the school board should not apply its policy against 

proselytizing unless it would disrupt the school day (Tinker). While the district gave several 

reasons why their denial was appropriate, the court found that since no disruption occurred the 

distribution should have been allowed. 
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Disposition: The school system was enjoined from enforcing their policy banning all 

proselytizing distributions. 

Citation: Saad-El-Din v. Steiner, 101 AD 3d 73, (2012). 

Facts: On March 17, 2009, student R was a freshman at Hollow Hills High School. On 

that day, he made the statements “going to just blow this place up” and warned them “[d]on’t 

come to school on Friday” to some students and a teacher. The teacher told the assistant principal 

who called student R into his office to discuss the matter. After their talk the assistant principal 

informed the principal, student R’s father, and the local police. Student R was suspended for five 

days. A hearing was held and it was recommended that student R be suspended for 25 additional 

days. The petitioners appealed the ruling to the Commissioner of Education who dismissed the 

appeal. The petitioners then sought an appeal to the Supreme Court who send it down to the 

appellate court for fact finding. 

Issue: Does suspending a student for making a comment about blowing up a school 

constitute a violation of his First Amendment rights? 

Holding: No. 

Rationale: The petitioners contended that student R did not intend to carry out the attack 

and therefore should be protected speech. The court pointed to Cuff ex rel. BC v. Valley Cent. 

School Dist., 677 F. 3d 109 - Court of Appeals, 2nd Circuit 2012 and Wisniewski v. Weedsport 

Cent. School Dist., 494 F. 3d 34, Court of Appeals, 2nd Circuit 2007, both of which cite Tinker, 

to dispel the idea that the statement being intended as a joke is not grounds for dismissal. If there 

is a threat of substantial disruption, then the school is within its rights to punish for the speech. 

The court also stated that the Commissioner’s decision was neither arbitrary nor capricious. 
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Because the speech had the strong possibility of disrupting the school day it was permissible to 

suspend student R. 

 Disposition: The court agreed with the commissioner’s ruling and the student’s petition 

was dismissed. 

2013 

Citation: A.H. ex rel. Hernandez v. Northside Independent School Dist., 916 F.Supp.2d 

757 (2013)  

Facts: A.H. was a 15-year-old sophomore at John Jay High School. At the start of the 

2012 school year, the parents of all of the students were notified that the system would be 

implementing a new safety program that included RFID chips in the students’ ID badges. These 

chips would allow the school to know if a student was on campus and give a general location for 

the card. A.H.’s father objected stating that the card was the “mark of the beast.” The system 

offered several times to remove the chip, but that the student must still carry the card. After 

several meetings with school administrators, A.H. sued the system claiming a violation of her 

First Amendment rights.  

Issue(s): Does forcing a student to carry an ID badge constitute compelled speech and a 

violation of the student’s First Amendment rights? 

Holding: No. 

Rationale: The plaintiffs contended that wearing the ID badge, even without the RFID 

chip, construed support of the RFID program (compelled speech). Citing Jacobs V. Clark County 

School, United States Court of Appeals, Ninth Circuit,·526 F.3d 419 (9th Cir. 2008), the court 

ruled that wearing the ID badge did not constitute compelled speech. Because wearing of the 

badge did not constitute speech there was no violation of speech. The school district also brought 
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up the added safety of being able to easily identify students on campus with the badges. The 

court stated that even if the badges had constituted compelled speech that the government 

interest for safety still would have overcome the claim (Hazelwood). 

 Disposition: The court denied the plaintiff’s motion for injunction. 

Citation: A.M. ex rel. McKay v. Taconic Hills Cent. School Dist., 510 F. App'x 3 (2d Cir. 

2013) 

Facts: A.M. was an eighth grade student at Taconic Hills Middle School. As co-president 

of her class, A.M. was invited to give a brief message at the school’s “Moving-Up Ceremony.” 

A.M. gave her speech to her language arts teacher who in turn gave it to the principal. After 

reading the speech, the principal asked A.M. to remove the last line because it sounded “too 

religious.” The principal spoke to the superintendent and the school board lawyer who both 

agreed the line should be removed. That night, A.M. gave her speech without the final line. 

Shortly after the ceremony, A.M. filed a suit in district court alleging a violation of her First 

Amendment rights. The district court granted summary judgment for the defendants. The 

plaintiffs appealed. 

Issue(s): Does asking a student to remove a religious line from a commencement address 

violate the student’s First Amendment rights? 

Holding: No 

Rationale: The court looked at both Tinker and Hazelwood for a governing standard, and 

agreed with the lower court’s choice on Hazelwood because the speech was a school-sponsored 

expressive activity. The court also looked at whether the removal of the line in question 

constituted content-based or viewpoint-based restrictions on speech. They found that the line was 

purely religious speech and therefore the defendants were engaging in content-based 
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discrimination. The court also stated, while citing Capitol Square Review and Advisory Bd. v. 

Pinette, 515 US 753, Supreme Court 1995, that the district’s attempt to avoid violating the 

establishment clause was a “legitimate pedagogical concern.” The court stated that they agreed 

with the district court’s judgment to dismiss the claims. 

Disposition: The court affirmed the district court’s granting of summary judgment for the 

defendants. 

Citation: K.A. ex rel. Ayers v. Pocono Mountain School Dist., 710 F.3d 99 (2013). 

Facts: K.A. was a fifth-grade student at Barrett Elementary Center of the Pocono 

Mountain School District. In December 2010, K.A. attempted to hand out invitations before class 

to her classmates to a Christmas party at her church. Her teacher took up the flyers and told her 

that the principal would have to approve the distribution. When K.A.’s father asked the principal 

if the flyer had been approved, the superintendent referred him to a district policy, which stated 

that any distribution must be approved to ensure it promoted student interest and not the interest 

of the particular group. K.A.’s father filed suit in March 2011, alleging a violation of K.A.’s first 

amendment rights. In the district court, the defendant’s reliance on Morse was rejected and the 

court found for the plaintiff. The school district appealed. 

Issue(s): Does the barring of distribution of religious literature constitute a violation of a 

student’s First Amendment rights? 

Holding: Yes. 

Rationale: The court pointed out that the Supreme Court has never definitively addressed 

whether or not Tinker applied to elementary schools. The court looked at Walker-Serrano ex rel. 

Walker v. Leonard, 325 F.3d 412, which dealt with a third grader passing out items that dealt 

with animal cruelty. The defendants tried to say that the church that created the handouts was the 
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speaker and therefore their distribution could be barred, but the court rejected this argument 

because the student was the one passing them out. The district also brought up an open forum 

objection to the distribution. On this matter, the court pointed out that the district was still free to 

prohibit distribution during instructional time, but that since this case involved non-instructional 

time that point was not applicable. 

Disposition: The court affirmed the district court’s ruling for the plaintiffs. 

Citation: Hardwick ex rel. Hardwick v. Heyward, 711 F.3d 426 (2013). 

Facts: On multiple occasions, Candice Latta, a student at Latta Middle School, was 

prohibited and punished for wearing clothing that featured the Confederate flag. The city of Latta 

had a history of slavery, racial tensions, and did not integrate until the 1970-1971 school year. 

The student, through her parents, filed suit pursuant to 42 U.S.C § 1983 alleging the school had 

violated her First Amendment right as well as her Fourteenth Amendment right to free speech. 

The district court ruled in favor of summary judgment for the defendants. They appealed. 

Issue(s): Did the school’s prohibition of wearing the Confederate flag violate the 

student’s right to free speech? 

Holding: No. 

Rationale: Citing Tinker, the court found that the policy did not violate the student’s First 

Amendment rights. They cite several cases where courts had upheld a ban on Confederate flag 

clothing, most recently Defoe Ex Rel. Defoe v. Spiva, 625 F. 3d 324. They also pointed out 

Castorina ex rel. Rewt v. Madison County School Board, 246 F.3d 536 (6th Cir.2001), which 

stated that the ban on the Confederate flag could not be arbitrary or targeted. The court 

ultimately ruled that the area’s history of racial violence and the chance of a Confederate flag 
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shirt reigniting these controversies substantiated the school’s decision to bar her from wearing 

the shirts. 

Disposition: The court affirmed the district court ruling of summary judgment for the 

defendants. 

Citation: Taylor v. Roswell Independent School Dist., 713 F.3d 25 (2013). 

Facts: The five plaintiffs in this case were students at two Roswell, New Mexico high 

schools--Roswell High and Goddard High. They were all part of a youth religious group called 

Relentless, which was part of a local church, called Church on the Move. In late 2009, the 

plaintiffs and other members of their group began an outreach campaign. They gave sandwiches 

to teachers and candy to the students--neither of these caused a disruption and the students were 

not asked to stop. The Roswell District had two policies that governed distribution of non-school 

related materials --both that the students have advanced permission. On January 29, 2010, the 

church’s pastor and the Relentless students planned to distribute 2,500 small rubber dolls. The 

dolls represented a 12-week-old fetus. The dolls also included a card: on one side was the 

address to a clinic affiliated with the church and on the other was a copy of Psalms 139:13-14. 

The distribution began around 7:30 am. Upon seeing the distribution, the assistant principal 

radioed the other administrators to see if the group had permission. He was told they did not and 

that he should “probably” take possession of the dolls. On his way back to the lobby, he noticed 

students bouncing dismembered heads from the dolls on the wall. He was also approached by 

several female students who complained about the scene. He took the dolls and said he would 

return them at the end of the day. The principal of Goddard High called the principal at Roswell 

High to investigate. The security guard at Roswell confiscated the dolls. Throughout the day, 

there were numerous disruptions related to the dolls. On February 11, 2010, the Relentless 
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students again tried to distribute the dolls and were again stopped. There was an announcement 

made that nothing non-school related could be distributed or there would be punishment. In late 

February, the counsel for Relentless sent a letter to the district demanding the students be 

allowed to distribute. The administration from the schools and the district met with the pastor to 

discuss the matter. No resolution was reached. The group continued distributing things 

throughout February, sometimes with permission and sometimes without. The magistrate judge 

granted summary judgment to the district on all counts. The plaintiffs appealed. 

Issue(s): Does a policy blocking distribution of materials constitute a violation of the 

First Amendment? Does barring the distribution of fetus dolls constitute a violation of the First 

Amendment? 

Holding: No on both counts. 

Rationale: The court stated that the policy of requiring preapproval is not unconstitutional 

under the prior restraint doctrine. They point out that the Supreme Court has not taken up the 

issue of pre-approval in schools, so they used Morse as their guide. The blocking of the 

distribution of the fetus dolls fails under Tinker because it was reasonable to foresee that the act 

would lead to a substantial disruption. They also point out that the magistrate was incorrect to 

use Hazelwood as rationale because this case deals with private school speech and not school-

sponsored speech. The court did point out that their speech is protected because it is religious 

speech. However, the distribution of thousands of rubber dolls could be predicted to cause a 

disruption. 

Disposition: The court upheld the lower court’s ruling of summary judgment for school 

district. 

Citation: B.H. ex rel. Hawk v. Easton Area School Dist., 13 725 F.3d 293 (2013). 
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Facts: B.H. and K.M. were students at Easton Area Middle School. During the 2010-2011 

school year, they wore bracelets that read “I ♥ Boobies.”  The bracelets were part of a national 

campaign to raise awareness for breast cancer. After being alerted about the bracelets by some 

teachers, on October 27, the seventh-grade assistant principal made an announcement that 

bracelets containing the word “boobies” would not be allowed at school (the same announcement 

was made during the school news). On the following day, the school security guard noticed B.H. 

wearing an “I ♥ boobies! (KEEP A BREAST)” bracelet and told her to remove it. After meeting 

with the principal, she removed it. The next day, B.H. and K.M. both wore their “I ♥ boobies! 

(KEEP A BREAST)” bracelets to observe the Middle School’s Breast Cancer Awareness Day. 

Again, the security guard asked them both to remove the bracelets. Upon hearing this, another 

girl, R.T., stood up and refused to take her bracelet off. After they finished eating, the girls were 

taken to the principal’s office. R.T. removed her bracelet, but B.H. and K.M. refused citing their 

right to freedom of speech. The girls’ parents were called and notified that the girls were written 

up for “disrespect,” “defiance,” and “disruption.”  Both girls were given a day and a half in in-

school suspension and were told they would not be allowed to attend the school’s winter ball. 

Through their mothers, B.H. and K.M. sued the school district under 42 U.S.C. § 1983. The 

district court urged the school system to allow the girls to attend the ball, while assuring them 

that a similar punishment could be administered if the bracelet ban was upheld. The district court 

preliminarily enjoined the school district’s ban stating that the speech was neither lewd under 

Frasier nor disruptive under Tinker. 

Issue(s): Does punishing two middle school students for wearing bracelets that read “I ♥ 

boobies! (KEEP A BREAST)” violate their First Amendment Rights? 

Holding: Yes. 
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Rationale: The court agreed with the district court’s finding that the school district had 

failed to meet the requirements for neither Frasier nor Tinker. They pointed out that in Frasier 

the speech was plainly offensive to both teachers and students. In this case, the court noted that 

while middle school age children have immature views on sex, the speech would not be seen as 

vulgar. The only disruption that came from the bracelets was a comment from a male student 

about liking boobs. The court pointed out that this type of thing is said by middle-school age 

boys without anyone wearing bracelets and therefore the bracelet did not cause the statement. 

Disposition: The court upheld the district court’s ruling in favor of a preliminary 

injunction against the school system. 

Citation: Wynar v. Douglas County School Dist. United States Court of Appeals, 728 

F.3d 1062 (2013). 

Facts: Landon Wynar was a sophomore at Douglas High School. He collected weapons, 

including a Russian semi-automatic rifle and a .22 caliber rifle. Landon regularly communicated 

through instant message on the social media site MySpace. During his sophomore year, 

Landon’s messages began to become more violent and disturbing. His messages included talking 

about the anniversary of the Columbine massacre, his “(kill) list,” and how many people he 

could kill at the school. At first, Landon’s friends joked with him about his comments, but after a 

while, the tenor of his messages became more disturbing including talking about raping and 

killing a female classmate. Two of the boys Landon instant messaged told a coach about the 

comments. The coach told the principal who, after seeing the printouts, questioned Landon with 

two deputies. Landon did not take up the principal when he offered to call his parents into the 

meeting. Landon admitted to writing the messages but said they were a joke. Landon then wrote 

and signed a statement and was suspended for 10 days. After a hearing, the school board 
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expelled Landon for 90 days. Landon and his father sued the school district and the school 

administrators. The district court denied Landon’s motion for summary judgment. 

Issue(s): Can a school punish a student for threatening messages he sent off campus? 

Holding: Yes. 

Rationale: The court found that the messages both threatened students and could 

reasonably disrupt the school day. The court cited its own previous ruling in LaVine v. Blaine 

School District, F.3d 981, 988 (9th Cir. 2001) to show how student speech that depicts violence 

can be punished regardless of where it is written. They also pointed out that since the messages 

were not lewd that Tinker should apply. The court also referenced Porter v. Ascension Parish 

Sch. Bd., 393 F.3d 608, 615 n. 22 (5th Cir.2004) and J.C. ex rel. R.C. v. Beverly Hills Unified 

Sch. Dist., 711 F.Supp.2d 1094, 1108 (C.D.Cal. 2010), both of which stated that the location of 

the speech was irrelevant if other criteria were met. Even though these cases use LaVine in their 

analysis, this court pointed out that they did not intend for their ruling to set precedent for off-

campus speech. The court concluded their ruling on free speech by emphasizing that in the light 

of recent school shootings that administrators are under even more pressure to strike a balance 

between student speech and student safety. 

Disposition: The court upheld the district court’s denial of the plaintiff’s motion for 

summary judgement. 

2014 

 Citation: Thomas v. East Orange Bd. of Education, 998 F.Supp.2d 338 (2014) 

 Facts: In 2010, K.T. was a fourth grade student In the East Orange school district. 

Throughout the year, K.T. made reports of harassment and bullying from different students, 

oftentimes with no witnesses or corroboration. Several parent meetings happened between K.T.’s 
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mother and the other students’ parents. The next year, K.T.’s mother picked her teacher to avoid 

students from her fourth grade class. K.T.’s reports continued. K.T.’s teacher and the 

administration developed an “escort plan” to avoid her being alone with other students in the 

hallways. None of these things helped, and the often-unfounded reports continued. On February 

1, 2012, K.T.’s mother, as guardian litem for K.T., filed suit alleging, among other things, 

retaliation for speech. 

 Issue: Does failing to act on a child’s unfounded claims of bullying constitute a violation 

of the student’s First Amendment right? 

 Holding: No. 

 Rationale: The court quickly shot down this idea. The court cited the three prong test 

established in Swineford v. Snyder County, 15 F.3d 1258, 1270 (3d Cir.1994): (1) she engaged in 

protected activity, (2) the defendant took an adverse action against her, and (3) the protected 

activity was a “substantial or motivating factor” in the adverse action. The court noted that 

nothing in the record came close to protected activity under the First Amendment. 

 Disposition: The plaintiff’s claim was dismissed with prejudice. 

Citation: Frudden v. Pilling United States Court of Appeals, 742 F.3d 1199 (2014). 

Facts: In May 2011, Roy Gomm Elementary School instituted a mandatory uniform 

policy. Even though two-thirds of the parents approved the mandatory uniforms, one parent, 

Mary Frudden, vigorously objected. The uniform consisted of a red or navy polo shirt and tan or 

khaki bottoms. There was a logo on the shirt that said “Tomorrow’s Leaders,” and the students 

were not allowed to alter the shirts in any way. There was an exemption for nationally 

recognized youth organizations such as Boy Scout or Girl Scout uniforms on their regular 

meeting days. There were disciplinary actions in place if students did not wear the uniforms. 
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From August 29 to September 12, 2011, the Frudden children did not wear their uniforms. On 

September 12, the Frudden children wore their American Youth Soccer Organization uniforms. 

Mary Frudden informed the principal that their uniforms were allowed through the national 

group exemption. The principal informed her that their uniforms did not meet the requirements 

because their clubs did not meet or play that day. Mrs. Frudden then called the superintendent 

who told her that the principal was correct. Both students were called into the office and agreed 

to change into loaner uniforms. The following day the students again wore their soccer uniforms 

to school and changed; though, this time the boy did say that he did not want to. On September 

13, the boy wore his school uniform inside out, but did correct it after being asked to do so by the 

principal. On July 6, 2011, the Fruddens filed action in court claiming a violation of their 

children’s’ first amendment rights. The district court granted the defendants’ motion to dismiss, 

and the Fruddens appealed. 

Issue(s): Does the required motto “Tomorrow’s Leaders” unconstitutionally compel 

speech? Is the exception policy content-based? 

Holding: Yes to both. 

Rationale: For the compelling speech claim, the court cited West Virginia Bd. of Ed. v. 

Barnette, 319 US 624 in finding that schools could not compel speech by making a student stand 

for the pledge. They differentiated this case from Jacobs v. Clark County School Dist., 526 F. 3d 

419, Court of Appeals, 9th Circuit 2008, because the uniforms in that case did not have a logo. 

The court also pointed to Wooley v. Maynard, 430 US 705, in finding that being forced to display 

a motto is unconstitutional. On the claim that the policy is not content-neutral, the court looked at 

Regan v. Time, Inc., 468 U.S. 641, 648, 104 S.Ct. 3262, 82 L.Ed.2d 487, and ruled that the 

exemption for the Boy Scouts and Girl Scouts favored some national groups over others. 
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Disposition: The court reversed the lower court’s ruling and remanded the case back for 

further proceedings. 

Citation: Dariano v. Morgan Hill Unified School Dist. 767 F.3d 764 (2014). 

Facts: The case arose on Cinco de Mayo 2010 at Live Oaks High School in Northern 

California. The school had a history of racial and gang violence. In the previous 6 years, the 

principal had seen at least 30 fights. There had been an incident of racial name-calling and flag 

taunting on Cinco de Mayo the previous year. On the date of this incident, several White students 

had worn shirts bearing the American flag. During a break, Assistant Principal Miguel Rodriguez 

was told by a student that he should go to the courtyard. Once there, he approached a group of 

Hispanic students who told him they were upset about the White students wearing shirts 

displaying the American flag and stating “there might be problems.” On the direction of the 

principal, Rodriguez called the White students into his office and told them to change their shirts 

or turn them inside out. The boys refused. After Rodriguez told them the direction might keep 

them from violence, the boys responded that they did not care. Rodriguez sent two boys back to 

class (because their shirts were less noticeable) and gave the other two the option to change or go 

home. Both boys went home without punishment. The following day, all three boys received 

threats, and another student overheard a student say that gang members from San Jose would 

come “take care” of the boys. Because of the threats, the boys missed school the following day. 

The students sued for violation of their First Amendment rights. The district court ruled in favor 

of summary judgment for the school system. 

Issue(s): Does asking the boys to change their American flag shirts constitute a violation 

of their First Amendment rights? 

Holding: No. 
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Rationale: The court cited Tinker in determining that the school acted fairly in relation to 

the boys’ First Amendment rights. Because the administrator was warned about the threat of 

violence, and the school’s history of racial violence, it was reasonable to believe that it could 

occur again. The plaintiffs suggested that the school could have silenced the source of the threat. 

The court also likened this case to Confederate flag cases, including Hardwick ex rel. Hardwick 

v. Heyward, 711 F. 3d 426, Court of Appeals, 4th Circuit 2013, in that the wearing of the flag is 

passive but still conveys a deliberate message. The court found that the school’s decision to 

correct the shirt was a reasonable and expedient response. 

Disposition: In light of the likelihood of a substantial disruption, the court granted 

summary judgment for the defendants. 

Citation: Dariano v. Morgan Hill Unified School Dist., 745 F.3d 354 (2014). 

Facts: The case arose on Cinco de Mayo 2010 at Live Oaks High School in Northern 

California. The school had a history of racial and gang violence. In the previous 6 years, the 

principal had seen at least 30 fights. There had been an incident of racial name-calling and flag 

taunting on Cinco de Mayo the previous year. On the date of this incident, several White students 

had worn shirts bearing the American flag. During a break, Assistant Principal Miguel Rodriguez 

was told by a student that he should go to the courtyard. Once there, he approached a group of 

Hispanic students who told him they were upset about the White students wearing shirts 

displaying the American flag and stating “there might be problems.” On the direction of the 

principal, Rodriguez called the White students into his office and told them to change their shirts 

or turn them inside out. The boys refused. After Rodriguez told them the direction might keep 

them from violence, the boys responded that they did not care. Rodriguez sent two boys back to 

class (because their shirts were less noticeable), and gave the other two the option to change or 
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go home. Both boys went home without punishment. The following day, all three boys received 

threats, and another student overheard a student say that gang members from San Jose would 

come “take care” of the boys. Because of the threats, the boys missed school the following day. 

The students sued for violation of their first amendment rights. The district court ruled in favor 

of summary judgment for the school system. The students appealed. 

Issue(s): Does asking the boys to change their American flag shirts constitute a violation 

of their First Amendment rights? 

Holding: No. 

Rationale: Citing Tinker, Wynar v. Douglas County School Dist., 728 F. 3d 1062, and 

Karp v. Becken, 477 F.2d 171, 175 (9th Cir.1973), the court found that the previous instances of 

violence and the Hispanic students’ warning constituted a real threat for disruption. The court 

also pointed out that the school did not punish the students, nor was there a categorical ban 

against the American flag on clothing. In this instance, the school system acted reasonably to 

avoid a disruption and the likely event of violence. 

Disposition: The court affirmed the lower court’s ruling for summary judgement.  

Citation: Carver Middle School Gay-Straight Alliance v. School Bd. of Lake County, Fla. 

2 F.Supp.3d 1277 (2014). 

Facts: Carver Middle School is a school of roughly 700 students in Grades 6-8. During 

the 2011-2012 school year, some students submitted an application to the principal to found a 

Gay Straight Alliance (GSA). The principal said “no.” The following year they applied again, 

and the principal sent the application to the district. In January 2013, the ACLU sent a letter to 

the school board pointing out that the GSA’s application had been sitting since November and 

asked for immediate installation of the club. In May of 2013, a minor student filed a lawsuit 
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against the board and sought injunction that the club be approved. The court granted the 

injunction and the parties agreed to allow the club to meet for the remainder of the school year. 

That summer the school system held several workshops to rewrite the district policy about clubs. 

The following year the GSA’s application was denied because it did not conform to the new 

rules. The superintendent stated in an interview that the application did not explain how the club 

would use critical thinking skills, but that if that was explained and resubmitted that the 

application had a chance of succeeding. The group sued in December 2013 claiming a violation 

of their First and Fourteenth amendment rights. 

Issue(s): Does denying a group the right to meet constitute a denial of First Amendment 

Rights? 

Holding: Yes. 

Rationale: While the district wanted to apply Tinker, the court found Hazelwood a more 

appropriate case. The court pointed out that the Hazelwood court never defined “curricular 

activity,” and therefore there is no requirement that the activity be tied to the curriculum. 

Because the GSA would have a school sponsor and impart knowledge on students, their 

activities would be protected under Hazelwood. 

Disposition: The court rejected the system’s claims, and denied the defendants’ motion 

for summary judgment. 

Citation: Pollack v. Regional School Unit 75, 12 F.Supp.3d 173 309 (2014). 

Facts: B.P. was a student at Regional School Unit Number 75. Even though he was 

described as a happy child, he required constant adult care due to his autism, mental retardation, 

and Landau-Kleffner Syndrome. In April of 2011, B.P.’s parents asked for copies of all of his 

educational records. In October of 2011, B.P.’s parents asked for a due process hearing under 
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IDEA claiming that the system was not following federal law. In February 2012, B.P.’s 

classroom teacher reported that B.P.’s guardian had spied on the class while they were on a 

fieldtrip. On February 10, B.P. was alone with his classroom teacher for at least 30 minutes. 

When his guardian picked him up the student acted unusual and cried. The following day B.P.’s 

parents requested a new classroom teacher. They also informed the principal that B.P. would be 

coming to school with a recording device. The school refused, and the parents brought suit 

claiming a violation of their child’s First Amendment rights. 

Issue(s): Does refusing to let a child wear a recording device throughout the school day 

constitute a violation of his free speech? 

Holding: Mixed. 

Rationale: The court pointed to three reasons why the case would not stand up. By 

looking at Glik v. Cunniffe, 655 F.3d 78, 82-84 (1st Cir.2011) it seems that a recording for the 

purpose of getting evidence against school officials is not covered by the First Amendment. The 

court claimed that the question of which rules to apply had not been answered by the plaintiffs, 

so they allowed the parties to redraft their arguments. On the count of public concern, the court 

upheld the plaintiff’s motion that the categorical ban on recordings was a matter of public 

concern. 

Disposition: The court dismissed on all of the plaintiffs’ claims except the categorical ban 

on recording devices. 

Citation: In re JC, 228 228 Cal.App.4th 1394 (2014) 

 Facts: In April 2013, J.C. was a 16-year-old student at Kennedy High School in 

Sacramento, California. An administrator called the student resource officer to the school about 

an “uncontrollable irate student.” The SRO got to school and directed J.C. to follow him to the 
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principal’s office. On the way, the student cursed and threatened a student with whom he had 

argued. Once in the office, he continued to curse and directed a racial slur at the assistant 

principal. The administrator told J.C. that he was being suspended and allowed him to call his 

mother. After the call, J.C. was told to sit down by the SRO. J.C. refused to sit and tried to leave. 

After J.C. refused to sit, the SRO decided to restrain J.C. for the safety of those around. Before 

he could be restrained, J.C. started to walk off. The SRO took J.C. to the ground and arrested 

him. J.C., through his mother, sued for lack of evidence to support the suspension (which led to 

the arrest). 

 Issue: Does punishing a student for cursing and defiance constitute a violation of his First 

Amendment rights? 

 Holding: No. 

 Rationale: The court cited In re Kay, 1 Cal.3d 930, which pointed out that if the activity, 

not the content of his speech, causes a disruption then the person could be cited. The court also 

noted that in Braxton v. Municipal Court, 10 Cal.3d 138, the court applied these rules to schools. 

The court also pointed out that this construction relied on Tinker’s “substantial and material 

threat” wording. The court concluded that nothing in J.C.’s conduct nor speech raised to the level 

of First Amendment protection. 

Disposition: The court affirmed the juvinal court’s judgement that the student’s speech 

did not meet the requirement for First Amendment protection. 

Citation: Bradford v. Norwich City School Dist. 54, F.Supp.3d 177 (2014). 

Facts: On November 13, 2012, C.B. was sending text messages to his friend N.L. outside 

of school. The messages included talk of violence against another student, M.Y. N.L. forwarded 

the massage to E.K. who was at the school with M.Y. at a study session. The teacher overseeing 
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the session saw that M.Y. was upset and upon seeing the messages took her to the principal’s 

office. Suspension was recommended for both male students for the remainder of the year; 

however, they were allowed to stay after signing a discipline contract. The parents of C.B. then 

sued the school for violation of his First Amendment rights. 

Issue(s): Can a school punish a student for off-campus text messages that were not sent 

during school time? 

Holding: No. 

Rationale: The court pointed out that the Supreme Court has never ruled on the authority 

of a school to punish a student for off-campus speech. The court did point to Wisniewski v. 

Weedsport Cent. School Dist., 494 F. 3d 34 - Court of Appeals, 2nd Circuit 2007, in which the 

second circuit applied the rules of Tinker to an off-campus speech case. The court in this case 

found that there was no reasonable foreseeable risk to a disruption in the school day. 

Disposition: The court granted summary judgment for the defendants. 

Citation: Bell v. Itawamba County School Bd., 744 F.3d 280 (2014). 

Facts: Taylor Bell, a student at Itawamba Agricultural High School in Itawamba County, 

Mississippi, posted a rap song on the internet (first on his Facebook and then on YouTube). In 

the video, Bell names two teachers from his school and threatens them for wrong he contends 

they committed against students at the school. The school board took action against Bell - 

alleging that his recording constituted a threat to the teachers. He was suspended for the 

remainder of the school year. Bell claimed that being disciplined constituted a violation of his 

First Amendment right to free speech. The school board upheld the suspension at an appeal 

called by the student’s mother. Bell’s mother sued, claiming a violation of his First and 

Fourteenth amendment rights. On cross-motions for summary judgment, the district court ruled 
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for the school board, finding they acted reasonable under the law. The Bells appealed on only the 

First amendment claim. The district court rendered summary judgment for the School Board and 

its officials. The Bells appealed. 

Issue(s): Does disciplining a student for a rap song made off campus constitute a 

violation of free speech? 

Holding: Yes. 

Rationale: The court did not decide whether Tinker could be applied to a song that was 

made off-campus, during non-school time The court did decide that Tinker could not be used to 

uphold punishing Bell because the song did not create a disruption in the school. The school 

board pointed to this court’s ruling in Ponce v. Socorro Independent School Dist., 508 F. 3d 765, 

Court of Appeals, 5th Circuit 2007, which allowed punishment for speech because it threatened 

of a Columbine-style attack. In this case, the court did not find that Bell’s speech constituted a 

“true threat.” 

Disposition: The court reversed the lower court’s ruling in part and ruled for the 

plaintiffs. 

2015 

Citation: Leal v. Everett Public Schools, 88 F.Supp.3d 1220 (2015). 

Facts: Michael Leal was a senior at Cascade High School in Everett, Washington. Leal 

identified as a Christian and wished to distribute printed materials about his faith. The school had 

policies that stated that the distribution of materials may not interfere with the school day and 

that distributed materials must be produced by the student. There was also a provision that 

students may petition the administration to distribute materials at other times. Leal was punished 
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for distributing materials against the school’s guidelines. He and his parents sued for a 

preliminary injunction claiming a violation of his first amendment rights. 

Issue(s): Does limiting when a student can distribute materials violate his First 

Amendment rights? Does requiring distributed materials be written by the student violate his first 

amendment rights? 

Holding: No to both counts. 

Rationale: The plaintiffs wanted Tinker to be applied, while the defendants claimed 

Tinker was not applicable because it dealt with a viewpoint-discriminatory policy. The court 

cited Canady v. Bossier Parish School Board, 240 F. 3d 437, Court of Appeals, 5th Circuit 2001: 

“will pass constitutional scrutiny if it furthers an important or substantial government interest; if 

the interest is unrelated to the suppression of student expression; and if the incidental restrictions 

on First Amendment activities are no more than is necessary to facilitate that interest.” The court 

also cited Morgan v. Plano Independent School Dist., 589 F. 3d 740, Court of Appeals, 5th 

Circuit 2009, stating that allowing distribution before and after school balances the student’s 

rights with the school’s desire for order. On the second issue the court cited Hedges v. Wauconda 

Community School Dist., 118, 9 F. 3d 1295, Court of Appeals, 7th Circuit 1993, which found 

that it was reasonable and legitimate to require distributed materials be created by the student. 

Disposition: The court denied the plaintiff’s motion for summary judgment. 

Citation: Lockhart v. Willingboro High School, 170 F. Supp. 3d 722 (2015). 

Facts: in 2011, Tasia Lockhart was a 17-year-old special needs student at Willingboro 

High School. On April 12, 2011, Tasia was sexually assaulted by another student in an empty 

classroom. Tasia also claimed to have been assaulted before on March 20, 2009. Tasia’s mother 

filed a claim on April 17, 2009, related to the first assault. The matter was investigated and ruled 
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to have been a consensual encounter. Tasia’s mother claimed that nothing was done to prevent 

the second attack and that negligence constituted a violation of Tasia’s First Amendment rights. 

Issue: Does failure to monitor a child who has previously made a complaint about sexual 

assault constitute a violation of the student’s First Amendment rights? 

Holding: No. 

Rationale: The court began by describing this case as tragic and sad, and it pointed out 

that under Tinker that the student had a right to speech as long as it did not disrupt the school 

day. However, the court concluded that nothing in the complaint rose to the level of protected 

speech, and they dismissed the motion. 

Disposition: The court dismissed the plaintiff’s motion against the school system. 

Citation: Burge ex rel. Burge v. Colton School Dist., 53 100 F.Supp.3d 1057 (2015). 

Facts: Braeden Burge was a 14-year-old eighth grade student when he posted on his 

Facebook page that his teacher should be shot. Burge was mad that he had received a “C” from 

this teacher Ms. Bouck. The comment was made on Braeden’s personal computer on a day that 

school was not in session and was only visible to people he was friends with. Six weeks later an 

anonymous person placed a screenshot of the Facebook posting into the principal’s mailbox. The 

principal called Braeden in and discussed the matter. At the end of the meeting she told him that 

he was suspended for three and a half days. The student returned to school and finished the year 

without incident; however, the teacher did say that she felt scared by the comments. The student 

sued for violation of his First Amendment rights. 

Issue(s): Does punishing a student for comments he made off campus constitute a 

violation of his first amendment rights? 

Holding: Yes. 
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Rationale: The school system claimed that it could punish for Braeden’s speech because 

it constituted a “true threat” and caused a “material and substantial” disruption. The defendants 

cited Fogel v. Collins, 531 F. 3d 824, which states “a reasonable person would foresee that the 

statement would be interpreted by those to whom he communicates the statement as a serious 

expression of intent to harm or assault.” In this case, the court found that the comments did not 

constitute a real threat. On the disruption claim, the court found that because Braeden had no 

history of violence nor access to guns that Tinker should be applied. 

Disposition: The court granted summary judgment for the plaintiff. 

Citation: Arce v. Douglas, 793 F. 3d 968, (2015). 

Facts: The Tucson Unified School District, realizing that many of their students were 

Mexican or of other Hispanic descent, created a Mexican American Studies program to promote 

education about their students’ heritage. In 2010, the state superintendent of education for 

Arizona promoted legislation to do away with the program. The legislature passed H.B. 2281, 

which prohibited instruction of any classes that (1) “Promote the overthrow of the United States 

government,” (2) “Promote resentment toward a race or class of people,” (3) “Are designed 

primarily for pupils of a particular ethnic group,” or (4) “Advocate ethnic solidarity instead of 

the treatment of pupils as individuals” A.R.S. § 15-112(A). Any school system found in violation 

of the statute risked a 10% loss in funding. Several students and teachers brought suit against the 

state education department for violation of their First Amendment rights. The teachers were 

determined not to have standing and two students dropped their suits after graduating. Maya 

Arce and her father continued the case. They sued, claiming that the statute was a case of over 

breadth and “viewpoint discrimination” under the first amendment. The district court upheld 

their claim of over breadth and dismissed the rest. The plaintiffs appealed on both counts. 
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Issue(s): Does the canceling of a program that promoted Hispanic Heritage constitute a 

violation of overbroad and “viewpoint discrimination” under the First Amendment? 

Holding: It does not constitute an overbroad but does constitute discrimination under the 

First Amendment. 

Rationale: On the over breadth claim, the court found that the statute was not overbroad 

in violation of the First Amendment because it does not restrict individual student speech nor 

class discussion. On the viewpoint discrimination point, the court noted that the district court did 

not even review the evidence on the claim and this court remanded it to district court. 

Disposition: The court had several findings. It affirmed the district court’s finding that § 

15-112(A)(3) is unconstitutional. They reversed the district court’s granting of summary 

judgement for the defendants. Lastly, they remanded the plaintiffs’ First Amendment viewpoint 

discrimination claim back to district court. 

Citation: Sagehorn v. Independent School District No. 728, 122 F.Supp.3d 842 (2015). 

Facts: In 2014, Sagehorn was a senior at Rogers High School. On January 26, 2014, 

someone anonymously posted the following tweet onto a website (not maintained or owned by 

the plaintiff) “did @R_Sagehorn3 actually make out with [name of female teacher at Rogers 

High School]?” Sagehorn replied “why yes.” Sagehorn was not on school grounds, nor was the 

tweet made during school hours. In late January or early February, a parent contacted the school 

to voice concerns about the post. There was no disruption over the post and the plaintiff was 

never questioned about the post until he was called to the principal’s office. Sagehorn was 

suspended for 5 days for damaging the teacher’s reputation. Five days later, the principal notified 

the plaintiff’s parents that they would be extending the suspension 5 more days and 

recommending expulsion. During a meeting with the assistant superintendent, principal, and 
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student’s parents, the administration told the parents that they risked losing the student’s early 

acceptance in college and that their best option was to withdraw from school. On June 17, 2014, 

the plaintiffs brought suit in federal court claiming violation of the student’s First Amendment 

rights.  

Issue(s): Can a school punish for off campus speech that was not obscene? 

Holding: No. 

Rationale: The court stated that the Tweet did not meet the second prong of Miller v. 

California, “conduct must be specifically defined by the applicable law, as written or 

authoritatively construed” (Miller, 413 U.S. at 24, 93 S.Ct. 2607). The school defendants also 

pointed to Rosario v. Clark County School District, which covered a Tweet sent by a student 

after a basketball game. The court found that the Tweet in Rosario was blatantly and deliberately 

offensive, whereas the Tweet in this case had no such intent. The system also failed to prove that 

the Tweet met the Tinker threshold of substantial disruption. There had been no disruption 

because of the Tweet, and therefore the court found this argument without merit.  

Disposition: Because the Tweet was not offensive, and did not meet the Tinker threshold 

for substantial disruption, the court denied the defendant’s motion for summary judgment. 

Citation: Carver Middle School Gay-Straight Alliance v. School Bd. of Lake County, Fla., 

124 F.Supp.3d 1254 (2015). 

Facts: Carver Middle School is a school of roughly 700 students in grades 6-8. During the 

2011-2012 school year, some students submitted an application to the principal to found a Gay 

Straight Alliance (GSA). The principal said “no.” The following year they applied again, and the 

principal sent the application to the district. In January 2013, the ACLU sent a letter to the school 

board pointing out that the GSA’s application had been sitting since November and asking for 
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immediate installation of the club. In May of 2013, a minor student filed a lawsuit against the 

board and sought injunction that the club be approved. The court granted the injunction and the 

parties agreed to allow the club to meet for the remainder of the school year. That summer the 

school system held several workshops to rewrite the district policy about clubs. The following 

year the GSA’s application was denied because it did not conform to the new rules. The 

superintendent stated in an interview that the application did not explain how the club would use 

critical thinking skills, but that if that was explained and resubmitted that the application had a 

chance of succeeding. The group sued in December 2013 claiming a violation of their First and 

Fourteenth amendment rights. 

Issue(s): Does the rejection of a club’s application constitute a violation of their First 

Amendment rights? 

Holding: No. 

Rationale: The court looked at Hazelwood and Walker-Serrano v. Leonard, 325 F.3d 412, 

416 (3d Cir. 2003) to determine that the school’s decision was not a violation of the students’ 

First Amendment rights. The school board was well within its rights to rewrite the requirements 

for clubs for the system. It was also conscionable to have different standards for each level of 

schooling. While the plaintiffs wanted Tinker applied, the court said that Hazelwood was the 

correct application of law because the club was a part of the school.  

Disposition: The court dismissed the group’s motion. 

Citation: Bell v. Itawamba County School Bd., 799 F.3d 379 (2015). 

Facts: Taylor Bell, a student at Itawamba Agricultural High School in Itawamba County, 

Mississippi, posted a rap song on the internet (first on his Facebook and then on YouTube). In 

the video, Bell names two teachers from his school and threatens them for wrong he contends 
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they committed against students at the school. The school board took action against Bell, 

alleging that his recording constituted a threat to the teachers. He was suspended for the 

remainder of the school year. Bell claimed that being disciplined constituted a violation of his 

First Amendment right to free speech. The school board upheld the suspension at an appeal 

called by the student’s mother. Bell’s mother sued, claiming a violation of his First and 

Fourteenth amendment rights. On cross-motions for summary judgment, the district court ruled 

for the school board, finding they acted reasonable under the law. The Bells appealed on only the 

First amendment claim. 

 Issue(s): Does punishment for a threatening rap song constitute a violation of first 

amendment rights? 

Holding: No. 

Rationale: The court looked at the Morse Quartet to determine judgment on this case, as 

well as J.S. ex rel. Snyder v. Blue Mountain Sch. Dist., 650 F.3d 915, 931 & n. 8 (3d Cir.2011), 

to determine if off-campus speech could be punished. The court also looked at Wynar v. Douglas 

County School Dist., 728 F. 3d 1062, Court of Appeals, 9th Circuit 2013 and Doninger v. 

Niehoff, 527 F. 3d 41, Court of Appeals, 2nd Circuit 2008, to investigate the special 

circumstances of this case. Those cases both dealt with off campus speech about teachers, and 

they looked at relationship to the school and the identifying of a teacher, respectively. The court 

affirmed its summary judgement for the school board under Tinker. Because of this finding, the 

court ignored the “true threat” question under Watts v. United States, 394 U.S. 705, 89 S.Ct. 

1399, 22 L.Ed.2d 664 (1969). 

Disposition: The court granted summary judgment for defendants. 

Citation: Young v. Giles County Board of Education, 181 F.Supp.3d 459 (2015). 
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Facts: On the first day of her senior year, Rebecca Young wore a shirt to school that read 

“Some People Are Gay, Get Over It.” The shirt did not cause a disruption, in fact no one 

mentioned it until the principal called her outside to tell her that her shirt was not allowed. The 

defendant’s mother contacted the superintendent. The superintendent replied that decision was 

made to prevent the student from being bullied. 

Issue(s): Did the school’s prohibition of a shirt that supported LGBT rights infringe on 

the student’s First Amendment rights? 

Holding: Yes. 

Rationale: The court began by pointing out that LGBT rights are a current and political 

topic and therefore the shirt falls under free speech. Gillman v. Sch. Bd. for Holmes Cty., Fla., 

567 F.Supp.2d 1359 (N.D.Fla.2008) and Castorina v. Madison Cty. Sch. Bd., 246 F.3d 536, 539-

40 (6th Cir.2001) were used as guiding precedent for this case. Gillman invalidated a school 

policy prohibiting a ban on supporting LGBT people’s rights. Finding that LGBT speech is 

protected under the First Amendment, the remaining question is, did the shirt violate Tinker’s 

disruption prong? Wearing the shirt caused no disruption other than the principal telling the 

student not to wear it. The court also pointed out that the fact that the shirt was in support of 

LGBT rights also strengthened the defendant’s case. 

Disposition: The court granted the plaintiff’s motion for an injunction. 

2016 

Citation: Griffith v. Caney Valley Public Schools, 157 F. Supp. 3d 1159 (ND Oklahoma 

2016) 

Facts: Hayden Griffith is a member of the Delaware Tribe of Indians and the Cherokee 

Nation. When she was a senior, she was given an eagle’s feather by a tribe elder as a sign of 
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success and transition into adulthood. She requested to the school to be allowed to wear the 

feather on her graduation cap. The school said no, citing their policy on no cap decorations, and 

gave her other options. Griffith stated that it would be insulting to the tribe to wear it anywhere 

other than on her cap. She sought an injunction from the court, which was denied, and she 

attended graduation without the feather. 

Issue(s): Does the denial of allowing the student to wear a feather on her graduation cap 

constitute a prohibition of free speech?  Does the denial constitute a violation of the Free 

Exercise Clause of the First Amendment? 

Holding: No to both. 

Rationale: The school system claimed that the graduation ceremony constituted school 

speech, while the student claimed that it was a limited public forum. The court found that since 

no other students were allowed to decorate their graduation caps the school had not created a 

limited public forum. 

 On the Free Exercise count, the court found in favor of the defendants. They cited 

Employment Div., Dep’t of Human Res. of Oregon v. Smith, 494 U.S. 872, 876-77, 110 S.Ct. 

1595, 108 L.Ed.2d 876 (1990) and found that the school’s policy was neutral and general 

applicable. 

Disposition: The court dismissed all claims against the school. 

Citation: S.K. v. North Allegheny School Dist. 168 F.Supp.3d 786 (2016). 

Facts: In 2009, S.K. was a student in the ninth grade at North Allegheny Intermediate 

School. The school had a history of tenth grade students hazing ninth grade students. SK was the 

target of school-wide bullying in the form of messages, altered pictures, verbal assaults, 
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touching, and groping. All of these incidents were reported to the principal, superintendent, and 

school board, but no students were punished. 

Issue(s): Does a school’s lack of action after a student complained about harassment 

constitute a denial of First Amendment rights? 

Holding: No. 

Rationale: The court began by pointing out the three prongs for proving retaliation (as 

laid out in Thomas v. Independence Twp., 463 F.3d 285, 296 (3d Cir.2006)): “(1) constitutionally 

protected conduct,; (2) retaliatory action sufficient to deter a person of ordinary firmness from 

exercising his or her constitutional rights; and (3) a causal link between the constitutionally 

protected conduct and the retaliatory action.” The plaintiff’s claim failed because the school did 

not encourage the harassment to continue. A retaliation claim would have more merit if the 

school had done something to the plaintiff after she had complained. In this case, inaction did not 

constitute retaliation. 

Disposition: The court dismissed the plaintiff’s claim of retaliation.  

Citation: E.T., a minor, by his parents v. Bureau of Special Education, F.Supp.3d 221 

(2016). 

Facts: At the time of this suit, E.T. was an 18-year-old student. He was diagnosed with 

Asperger’s Syndrome at a young age, and from 2009 to 2012 he attended Wood Hill Middle 

School. E.T. was reported to be a constant discipline problem from the beginnings of his time in 

school. As he aged, he became less violent but continued being distant and was often cited for 

drawing instead of doing his classwork. These drawings often included pictures of guns or 

bombs. In January 2012, E.T. was overheard at lunch discussing a “surprise type of action” 

against the school, and in language arts class he wrote an essay that discussed “plans to prove the 
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teachers wrong.” The school’s administration saw these actions as threats and suspended E.T. 

while the school conducted a risk assessment. 

Issue: Did punishing a student with Asperger’s for his violent drawings and writings 

violate his First Amendment rights? 

Holding: No. 

Rationale: The court looked two points to determine if E.T.’s speech was protected: was 

it a “true threat?” and was the restriction reasonable? The court citied Cuff (677 F.3d at 111) and 

LaVine (257 F.3d at 989) and found that there was a potential for disruption from the violent 

drawing. That court pointed out that even an empty threat in the classroom could do great harm. 

This court noted that the school did not appear to believe the drawings and writings were true 

threats, and they moved to the second question. The court pointed out that neither Hazelwood nor 

Bethel were appropriate because the speech was not school-sponsored nor vulgar. The court 

applied the findings in Cuff, which applied Tinker, finding that E.T.’s creations had the 

possibility to disrupt school. Therefore, the court ruled that the punishment was not a violation of 

E.T.’s First Amendment rights. 

Ruling: The court ruled that the drawings were likely to cause a disruption under Tinker 

and granted summary judgment for the defendants. 

Citation: R.L. v. Central York School District Dist. Court, 183 F.Supp.3d 625 (2016). 

Facts: R.L. was a 15-year-old ninth grade student at Central York High School. On 

October 23, 2013, the school received a bomb threat. The school was evacuated and eventually 

the school day was canceled. While walking home, R.L. made a post on his Facebook page that 

read "Plot twist, bomb isn't found and goes off tomorrow.”  R.L. was suspended for behavior that 
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disrupted school. His parents sued claiming a violation of his First and Fifteenth Amendment 

rights. 

Issue: Does punishing a student for off-campus speech, that lead to the closing of school, 

constitute a violation of the student’s First Amendment rights? 

Holding: No. 

Rationale: The plaintiffs cited Snyder (JS Ex Rel. Snyder v. Blue Mountain School Dist.) 

and Layshock (Layshock ex rel. Layshock v. Hermitage School Dist.) as proof that the Thrid 

Circuit Court had never approved punishment for off-campus speech. This court rejected this 

argument for several reasons. The court stated that every speech case was unique, and that just 

because the Third Circuit had not upheld punishment yet did not mean that it never would. The 

court also noted that the court in Snyder noted that in that case there was no disruption nor the 

foreseeability of disruption. In this case, the court said that the Facebook post had caused an 

actual disruption and therefore they upheld the constitutionality of the discipline. The court also 

pointed out that this case met the “intrudes upon . . . the rights of others” prong of Tinker. They 

noted that this prong had not been developed by the Supreme Court, but that this instance went 

beyond “merely offensive” to the level of invading other students “right to be secure.” 

Disposition: The court ruled that the closing of school was an obvious disruption and 

granted summary judgment for the defendants. 

Citation: Ryan v Mesa Unified School District, 195 F.Supp.3d 1080 (2016). 

Facts: IN 2014, Sidney Ryan, K. R., and B. H. were members of the Mountain View 

High School softball team. The team was coached by Joseph Goodman, who was a member of 

the Church of Jesus Christ of Latter-Day Saints (LDS Church). During the 2013-2014 season, 

Goodman would appoint “prayer leaders” who would pray before the team’s games. Sidney 
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Ryan, the team captain, announced to the team that these prayers would stop, and she was 

supported by K. R. and B. H. After a tournament in Tucson, B. H. tweeted the phrase “ITS ON 

BITCHES.” She later testified that this was referring to a silly incident at a Starbucks restaurant. 

Another parent asked the coaches for a meeting and explained how he thought the tweet was a 

threat. Ryan, B. H., and K. R. were called over to the coach’s house afterwards and dismissed 

from the team. There were two reason given for the dismissal--a lack of respect for other players’ 

religious beliefs and cyber bullying (based on the tweet). The girls sued--claiming a violation of 

their First Amendment right to expression. 

Issue: Does removing players for refusing to join in a team prayer constitute a violation 

of the players’ First Amendment rights? Does removing players from a team for a tweet the 

coach found offensive constitute a violation of the players’ Free Speech rights? 

Holding: Yes. 

Rationale: The court dismissed the praying claim against the district because the plaintiffs 

failed to point out how the district’s actions went against district policy, practice, or custom, or 

that a district employee was the final decision maker. In his claim for qualified immunity, 

Goodman cited Santa Fe Independent School Dist. v. Doe, 530 U.S. 290, to show that this case 

was different because it did not involve a broadcast of the prayer. Goodman also alleged that the 

intersection of religion and public schools had not been clearly established. The court rejected 

this argument, stating that what Goodman did was paramount to coercion to pray. On the free 

speech claim on the tween, the court found that the coach was covered under qualified immunity. 

Goodman pointed to Doninger v. Niehoff, 642 F. 3d 334 Court of Appeals, 2nd Circuit 2011, and 

Lowery v. Euverard, 497 F. 3d 584, 586 (6th Cir. 2007), both of which dealt with off-campus 

speech being deemed disruptive under Tinker. This court rules that even though the person who 
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made the tweet claimed it was not a threat that the coach and at least one parent thought that it 

was and that it had the possibility to create a disruption in school. 

Disposition: The court granted the defendant qualified immunity granted for the tweet but 

denied it for the praying. 

Citation: AM v Holmes, 830 F. 3d 1123 (10th Circuit 2016) 

Facts: In 2011, F.M. was a 13-year-old seventh grader at Cleveland Middle School in 

Albuquerque, New Mexico. On May 19, 2011, F.M.’s physical education teacher called for 

assistance on her school-issued radio because F.M. had been disrupting class with fake burping 

noises. The SRO came to the room and took F.M. with him. The SRO informed the principal that 

he planned to arrest F.M. for disrupting class. The principal wrote a one-day suspension form. 

F.M. did not return to school that year. A.M. (F.M.’s mother) gave interviews to local media 

outlets in which she talked about the suspension. F.M. returned the following year. On 

November 8, 2011, a student reported to a teacher that she had seen several students exchanging 

what looked like marijuana for money. After reviewing the school security footage, the 

administrators called in the five students. The first four students were searched and no drugs 

were found. During F.M.’s search $200 was found along with a marijuana leaf-shaped belt 

buckle. F.M. was suspended for three days for the belt buckle. A.M. sued the school and the 

SRO. The lawsuit claimed that the search of A.M. was retaliation for the previous arrest. 

Issue: Does searching a student after the student’s mother has complained to the press 

about the school constitute retaliation and therefore a violation of the student’s First Amendment 

rights? 

Holding: No. 
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Rationale: The court looked at the test laid out in Hartman v. Moore, 547 U.S. 250, 256 

(2006). That test reads, “(1) that she was engaged in a constitutionally protected activity; (2) that 

a defendant’s action caused her to suffer an injury that would chill a person of ordinary firmness 

from continuing to engage in that activity; and (3) that a defendant’s action was substantially 

motivated as a response to her exercise of her First Amendment speech rights.” The court 

pointed out that there was no evidence that Ms. Holmes had been upset by the media report. 

Furthermore, the search happened six months after the arrest. The court pointed out that it would 

be hard for a rational person to definitively say that the search was in any way related to the 

media report. 

Disposition: The court affirmed the lower court’s rulings of qualified immunity for the 

defendants. 

Citation: Ziegler v. Martin County School District, 831 F.3d 1309 (2016). 

Facts: On May 3, 2014, Jensen Beach High School held their junior/senior prom. The 

following message was printed on the prom tickets: “[n]o student will be admitted after 10 PM” 

and “[f]ailure to comply will result in expulsion from the dance and possible disciplinary actions 

that may include, but are not limited to, revoking of privileges, suspension, expulsion, etc.” 

Students who desired to attend prom also had to sign a form that explained the zero tolerance 

policy. A group of 37-40 students rented a party bus to drive them to prom. When they arrived, 

the dean of students told the students that their bus would be searched. During the search, a 

champagne bottle and plastic cups were found. The students denied that the bottle was theirs. 

They were told that they would have to pass a breathalyzer test before entering prom. While 

being administered a breathalyzer at prom, two students were heard cursing--one on the phone 
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and one admitted to cursing during the test. Both students were suspended for three days. Both 

students sued saying that they had a First Amendment right to curse. 

Issue(s): Does punishment for cursing by a school violate a student’s First Amendment 

rights? 

Holding: No. 

Rationale: The court started by citing Bethel, which states that students’ First 

Amendment rights were not necessarily the same as the rights of adults. Therefore, according to 

this court, the freedom of speech the students claimed to have was not allocated to students in 

public schools. They continued by citing the Hazelwood court’s finding that the school 

environment was special and therefore the speech allowed there was different. They concluded 

that, under Bethel, the school was well within its rights to punish the students for violating a 

clearly explained school rule. 

Disposition: The court granted summary judgment for the defendants. 

Citation: Brinsdon V. Mcallen Independent School Dist., 832 F.3d 519 (5th Cir. 2016). 

Facts: In 2011, as a sophomore at McAllen High School, Brenda Brinsdon was enrolled 

in a Spanish III course. The class was assigned to recite the Mexican Pledge of Allegiance and 

sing the Mexican National Anthem, as part of a cultural awareness assignment. Brinsdon 

complained to the principal that it was wrong to pledge allegiance to another country. Several 

meetings occurred between the teacher, student, and the principal. They agreed that a writing 

assignment could be substituted. Brinsdon’s father was made aware of the situation and started a 

media campaign against the school. The school was inundated with calls after Brinsdon’s father 

appeared on The Glen Beck Show and that show’s website posted a recording that the student 

had made in class. The student was removed from the class and allowed to finish the course in 
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the principal’s office. On February 27, 2013, Brenda Brinsdon filed suit in district court claiming 

her First Amendment rights had been violated. That court found in favor of the defendants. She 

appealed. It should also be mentioned that Brinsdon graduated in 2014. 

Issue(s): Does a class assignment requiring a pledge to another country violate that 

student’s First Amendment rights? 

Holding: No. 

Rationale: The court looked at Barnette v. W. Va. State Bd. of Educ., 47 F.Supp. 251, 255 

(S.D. W. Va. 1942) for a school case with a similar fact pattern. In that case, the Supreme Court 

upheld a lower court’s ruling that a student be required to salute the pledge of allegiance. The 

court also looked at Wooley v. Maynard, 430 US 705-Supreme Court 1977, in which the court 

again ruled that a state could not require the state’s motto to be put on all license plates. That 

court’s rationale was that the requirement forced adherence to an ideological point of view. This 

court pointed out that the difference in the case at hand was that there was no evidence the 

assignment’s goal was to indoctrinate the students into a different county’s belief system. They 

did point out that even if that was the goal, they would have ruled in the same way as the courts 

in Barnette and Wooley. Brinsdon also tried to use Barnette to say that she could not be forced to 

say the pledge. The court found this argument without merit because the assignment did not 

attempt to force orthodoxy. 

Disposition: The court affirmed the lower court’s ruling for the defendants. 

Citation: C.R. v. Eugene School District 4J, 4J 835 F. 3d 1142 (2016). 

Facts: In October 2011, C.R. was a seventh grade student at Monroe Middle School. C.R. 

and a group of seventh grade students began taunting two sixth-grade disabled students. This 

continued for several days, and on the last day, their taunting took on a sexual nature. On the last 
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day, a passerby intervened and dispersed the group. The following day, the passerby called the 

school to inform them of what she had seen. The assistant principal interviewed the two sixth 

grade students--one of whom stated she felt unsafe during the incident. The assistant principal 

then interviewed C.R., who lied about the incident. C.R. was told not to tell anyone about the 

interview--which he subsequently did. After the other boys admitted to being a part of the 

taunting, C.R. was called back into the office and he admitted being a part of the event. The 

school system had a “door-to-door” policy and under this policy, the school punished C.R. for 

his off-campus speech with two days of out-of-school suspension. C.R.’s parents sued one year 

later claiming a violation of his First Amendment rights. The district court granted summary 

judgment for the defendants. The plaintiffs appealed. 

Issue(s): Does punishing a student for harassment off campus constitute a violation of his 

First Amendment rights? 

Holding: No. 

Rationale: The court started by pointing to two cases where it had previously ruled on 

off-campus speech: Lavine v. Blaine School Dist., 257 F. 3d 981, Court of Appeals, 9th Circuit 

2001 and Wynar v. Douglas County School Dist., 728 F. 3d 1062, Court of Appeals, 9th Circuit 

2013. In Lavine, a student was punished for a poem he wrote off campus and then brought onto 

campus to show to a teacher. In Wynar, a student threatened to commit a school shooting over 

the social media website MySpace. The court then looked at the two tests that were used to rule 

on the Wynar case: the “nexus” test, which was established by the Fourth Circuit in Kowalski v. 

Berkeley County Schools, 652 F.3d 565 (4th Cir. 2011), and the “reasonably foreseeable” test, 

that came from S.J.W. v. Lee’s Summit R-7 School District, 696 F.3d 771 (8th Cir. 2012), in the 

Eighth Circuit. The court pointed out the uniqueness of this case because, unlike most off-
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campus speech cases, it did not involve online speech. Under the “nexus” test, the court pointed 

out that the release of school is what started the students on their paths. They also pointed out 

that the older boys caught up to the younger students only a few hundred yards from the school 

in a park that is referred to by school administrators as “the backfield.” Also, there is no 

demarcation line between the park and the school. The court also pointed out the school’s 

concern for students’ well-being under in loco parentis (citing Fraser). Under the “reasonable 

foreseeability” test, the court pointed out two possibilities: one that the younger students merely 

seeing their harassers in the hallways could lead to a disruption of their days, and second, citing 

Kowalski, the court stated that since the harassment had already been discussed at school that it 

could continue on campus if the harassers found their victims in the hallways. 

Disposition: The court upheld the lower court’s granting of summary judgment. 

Citation: B.A. on behalf of M.G., Jr. v. City of Schenectady School District 209 F.Supp.3d 

515 (N.D.N.Y. 2016) 

Facts: M.G. was a first grade student in Mrs. Cristello’s class. On December 16, 2011, 

M.G. was seen using a cell phone in class and Mrs. Cristello took it from him and told him that 

he could not use it. The parents claim that the teacher put her hands on the child, but an outside 

investigator found no way to substantiate those claims. On May 24, 2012, M.G. was hit in the 

head by a falling plastic bin. After being cleared by the nurse, Mrs. Cristello had M.G. sit out of 

recess due to his head injury. The parents claim that the punishment was retaliation for the 

parents’ complaints about the first incident. 

Issue(s): Did the discipline amount to a violation of the student’s First Amendment 

Rights? 

Holding: No. 



136 

Rationale(s): For the retaliation claim, the court looked at the three-part test laid out in 

Cox v. Warwick Valley Cent. Sch. Dist., 654 F.3d 267, (2d Cir. 2011). That test includes (1) the 

speech was protected, (2) the defendant took action against the speaker, and (3) there was a 

connection between the speech and the adverse action. The court started by pointing out that the 

plaintiff did not point to specific speech that was the basis of their retaliation claim. Second, the 

court noted that all of the speech pointed to by the plaintiffs was made by B.A. (the mother) and 

not by M.G. (the student). The court did take into account the “special circumstances” of a 

school setting in reference to the first two claims. However, the “time-out” occurred nearly five 

months after the speech in question. 

Disposition: The court granted the defendants motion for summary judgment. 

Citation: Dunkley V. Board Of Education of the Greater Egg Harbor Regional High 

School District, 216 F.Supp.3d 485 (2016). 

Facts: Bryshawn Dunkley was a senior at Cedar Creek High School. He and another 

student created an anonymous Twitter account and made inappropriate comments about other 

students. After being questioned, the other student explained that Bryshawn had made the most 

critical comments. Bryshawn was suspended for nine days for violating the school’s policy 

against harassment, bullying, and intimidation. The school also filed a formal juvenile complaint 

with the local county prosecutor’s office. 

Issue(s): Does suspending a student for creating a webpage to harass other students 

constitute a violation of the student’s First Amendment rights? 

Holding: No. 

Rationale: The court began by summarizing Morse and Tinker to explain the parameters 

of their ruling. The court then pointed to the court’s ruling in Layshock ex rel. Layshock v. 
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Hermitage Sch. Dist., 650 F.3d 205, 219 (3d Cir. 2011), which stated that schools could punish 

for outside speech if it constituted expressive conduct. This court likened this case to Kowalski v. 

Berkeley City. Sch., 652 F.3d 565, 568-69 (4th Cir. 2011), because it dealt with making fun of 

students. The court found that the Twitter posts were harassing, intimidating, or bullying to other 

students and therefore not protected by the First Amendment. 

Disposition: The court granted summary judgment for the defendants. 

2017 

Citation: A.N. by and through Niziolek v. Upper Perkiomen School District , 228 

F.Supp.3d 391 (2017) 

Facts: A.N. was a 15 year old at Upper Perkiomen High School when he posted a “mash-

up” video on Instagram. The video combined a video about recognizing the warning signs for 

teen gun violence and “Pumped Up Kicks,” a song by the group Foster the People, about a 

student with homicidal thoughts. A.N.’s Instagram account did not include his real name nor 

picture and was set to private; however, most of the accounts followers were Perkiomen students. 

The mash-up was posted on December 4, 2016, with the caption “See you next year, if you’re 

still alive.” After receiving several comments from followers, including one that asked if it was a 

threat, A.N. took down the post and video. A parent of a student saw the video and notified the 

principal. After seeing the video, another parent notified the Pennsylvania State Police. After a 

night of investigating and conferencing the superintendent decided to cancel all classes the next 

day. A.N. sent an email to the superintendent that stated the incident that caused school to be 

canceled was serious--he did not admit to being the creator. On December 6, Pennsylvania State 

Police visited A.N’s home, and his parents willingly surrendered his phone and computer. The 
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district suspended A.N. and attempted to expel him. Before his hearing, A.N. brought suit 

claiming a violation of his First Amendment rights. 

Issue: Does suspending a student for an off-campus post constitute a violation of his First 

Amendment rights? 

Holding: No. 

Rationale: The plaintiffs claimed that A.N.’s speech was expressive, not a true threat, and 

that the decision to close school was not related to A.N.’s speech. Both the plaintiffs and 

defendants claimed Tinker should be the rule of law--just for different reasons. The court pointed 

out that Tinker protects speech that does not disrupt school nor lead to a reasonable forecast of 

disruption. As to the off-campus argument--the court cited that the Third Circuit in JS Ex Rel. 

Snyder v. Blue Mountain School Dist., 650 F. 3d 915 - Court of Appeals, 3rd Circuit 2011 

assumed, without deciding, that a school could punish for off-campus speech that caused a 

disruption. The court here ruled that A.N.’s speech was the cause of school being canceled; 

therefore, his speech was not protected. While the plaintiffs wanted to use Snyder and Layshock 

(Layshock ex rel. Layshock v. Hermitage School Dist., 650 F. 3d 205, Court of Appeals, 3rd 

Circuit 2011), the court pointed out that the speech in those cases did not lead to a disruption. 

The court pointed out that since a parent had notified the superintendent and another parent 

called the police it was clear that some people took the post seriously. Because the post was seen 

as threatening and led to the closing of the system it was not protected speech. 

Disposition: The court ruled that the closing of school was a result of the speech and 

denied the plaintiff’s motion for injunction. 
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Analysis 

 The purpose of this research was to examine recent court cases related to student free 

speech in public schools. The data for this study were obtained through an analysis of court cases 

stemming from a complaint of a violation of student free speech from 2009-2017. To better track 

trends that may occur over the years of this study, the court cases were sorted many ways, 

including school level, geographic region, successful party, issue, guiding case, and where the 

speech took place. The cases were then charted and analyzed to determine if trends could be seen 

and to extract important data for the study. 

 All of the cases in this study dealt in some way with the free speech rights of a student in 

a public school. The type of speech that initiated the proceedings included many types of speech 

including clothing, assembly, off campus, and writing on body parts. Of the 91 cases, 63 (69%) 

were ruled in favor of the system and 28 (32%) were ruled in favor of the student(s). 

 
 
Figure 1. Outcomes of all cases. 
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Level of School 

The study included cases from elementary, middle, and high schools. As noted in figure 

2, 58 (63.74%) cases came from a high school, 17 (18.68%) came from an elementary school, 15 

(16.48%) came from a middle school, and 1 (1.10%) was a district wide case. 

 

 
 
Figure 2. Level of school from which cases originated.  

In Figure 3, provided below, there is a breakdown of case outcomes by school level. The 

courts ruled for the school system most frequently in cases involving high school aged students 

(75%). The cases involving middle school aged children ruled for the system only slightly more 

than the students (60%). Only the cases involving elementary age students saw more cases being 

ruled for the students (53%). Many of the elementary cases dealt with distribution of invitations 

to off-campus events. These instances are normally ruled in the student’s favor, as they are much 

less disruptive than high school age students passing out rubber fetuses. The one case involving a 

district-wide policy was ruled in favor of the system. 
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Figure 3. Outcomes by level of school. 

State Analysis 

 An analysis of cases by state show that cases came from all across the country. The 

majority of cases came from New York (11), Pennsylvania (10), Texas (10), and California (6). 

There were 21 states that had zero cases, including Alabama, Arizona, DC, Delaware, Georgia, 

Hawaii, Iowa, Kansas, Kentucky, Louisiana, Maryland, Nebraska, North Dakota, New 

Hampshire, Ohio, Road Island, Utah, Vermont, Virginia, Wisconsin, and Wyoming.  

 
 
Figure 4. Number of cases per state (created at https://illuminations.nctm.org). 
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Governing Case 

 Many of the cases in this study started their opinions by describing all four of the cases in 

the Morse Quartet, and then explained why one of the four cases was the most germane to the 

facts at hand. By in large, Tinker was used most frequently as the governing case in cases 

(61.54%). Hazelwood was cited the second most frequently (16.48%). Bethel and Morse were 

each cited the least (1.10%). A number of cases used two governing cases (5.49%) – these cases 

normally had multiple free speech issues. There were some that used none of the Morse Quartet 

(14.29%) – most of these cases dealt with retaliation or compelled speech. 

 
 
Figure 5. Governing cases by percentage of total cases.  
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Case Issue 

 Graduation speeches. Graduation speeches are normally short celebratory speeches 

given by distinguished students before the diplomas are given out. The speaker is normally 

expected to summarize the class’s journey through school and give a positive send off for the 

next level. Speech issues normally arise when the student wants to include references to religious 

beliefs or doctrines that could be seen by the crowd as the school endorsing one religion over 

another. To prevent these entanglements, some schools choose to proof speeches before they are 

given to remove any questionable materials.  

In Corder v. Lewis Palmer School Dist. No. 38, 566 F.3d 1219 (2009), the court was 

asked to look at a school’s policy of reviewing speeches. In 2006, Erica Corder was named as 1 

of 15 valedictorians at Lewis Palmer High School. The school system had a policy of proof 

reading graduation speeches. The speech that Corder turned in was approved, but on the night of 

graduation she read a different speech. The speech she read proselytized for Christianity and 

invited others to join her faith. After the ceremony, Corder was escorted to the assistant 

principal’s office and was told that to receive her diploma she must apologize to the student 

body. Corder apologized through email to the student body and was given her diploma. She 

brought suit in district court alleging a violation of her First Amendment rights, and they 

dismissed her claims. The Tenth Circuit reviewed the case’s dismissal. 

The court looked at Hazelwood to determine the governing case for the case at hand. 

Then, the court looked at the two prongs laid out in Hazelwood: (1) Could the speech be seen as 

“students, parents, and members of the public might reasonably perceive to bear the imprimatur 

of the school?” and (2) Were the school’s actions “reasonably related to legitimate pedagogical 

concerns?” For the first prong, the court stated that the school had put on the graduation 
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ceremony and selected the valedictorians; therefore, it was a school-sponsored event. Also, since 

the school determined the criteria for valedictorians it was entitled to exercise control over the 

speeches. As to the second prong, the court stated that the purpose of the graduation speech was 

to impart knowledge on younger students. With these two prongs satisfied the court ruled that the 

approval process was valid. 

Corder can be contrasted with Griffith v. Butte School Dist. No. 1, 244 P.3d 321 (2010). 

Renee Griffith was named a valedictorian at Brutte High School for the 2008 graduating class. 

Griffith and another student wrote a speech together. Griffith’s portion included references to 

“God” and ”Christ.” During the review process, the school’s principal told her to remove those 

references because religious references were not allowed during graduation speeches. Griffith 

and her father met with the school system’s superintendent and shared their concerns. The day 

before gradation the superintendent summoned Griffith back to his office and gave her an edited 

version of her speech. Griffith informed him that she was unable to talk about her high school 

experience without mentioning God. At graduation practice, the school principal informed 

Griffith that she must remove the references or not speak, and she refused to change her speech. 

After graduation, Griffith filed a complaint to the Montana Human Rights Bureau (HRB), who 

found no evidence of discrimination. Upon this news, Griffith filed a complaint with the 

Thirteenth Judicial District, Yellowstone County, who granted summary judgment for the 

system. Griffith appealed to the Montana Supreme Court. 

The school system pointed to Cole v. Oroville Union High School District, 228 F.3d 1092 

(9th Cir.2000), in which a court upheld a system’s prohibition of a proselytizing invocation and a 

valedictory speech that was paramount to a sermon. The court here pointed out that Griffith’s 

references were nowhere as serious as the speech in Cole. On the prongs of Hazelwood, the court 
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found that it would be hard to believe that anyone would believe that Griffith’s speech was the 

speech of the school. The court also stated that no one would believe that Griffith’s speech bore 

the imprimatur of the school, and with this distinction the court found for the speaker. The court 

reversed and remanded the case back to the lower court to determine the damages that Griffith 

was due by the system. 

A.M. ex rel. McKay v. Taconic Hills Cent. School Dist. Court of Appeals, 2nd Circuit 

2013, is a case from a middle school that deals with a “moving up” speech from an eighth grader. 

A.M. was the co-president of her class, and was asked to give a brief message at the ceremony. 

A.M. asked her language arts teacher to edit her paper. Her teacher was concerned by her final 

line, which read “As we say our goodbyes and leave middle school behind, I say to you, may the 

LORD bless you and keep you; make His face shine upon you and be gracious to you; lift up His 

countenance upon you, and give you peace.” The teacher showed the speech to the principal who 

in turn set up a meeting with A.M. She was asked to remove the line and refused. The 

superintendent was made aware of the situation, met with the district counsel, and informed 

A.M.’s mother that the line had to be removed to avoid the appearance of the school endorsing a 

religion. A.M. gave her speech without the line, and shortly thereafter commenced a lawsuit 

against the district claiming a violation of her First Amendment rights. 

The district court granted the superintendent’s and principal’s motions to dismiss stating 

that they were duplicates of the charge against the district. However, the district court did hear 

the case against the district, and they granted summary judgment for the district. A.M. appealed 

to the second court of appeals who heard her case de novo. The court weighed Tinker and 

Hazelwood as the governing case and decided that, like the district court, that the ceremony was 

a school sponsored event. After deciding that Hazelwood was the correct governing case, the 
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court set out to determine if the schools actions were “reasonably related to legitimate 

pedagogical concerns.” The court took issue with the phrases “blessings from God” and 

“blessing,” and they labeled the final sentence as purely religious. Under Hazelwood, the school 

has the right to refuse speeches that create the appearance of not being neutral. They upheld the 

district court’s findings and upheld the motion for summary judgment. 

The difference in these three cases, if one can be gleaned, is that Corder’s and A.M’s 

speeches proselytized and invited those in the crowd to join the Christian faith. On the other 

hand, Griffith’s speech thanked God for helping in her in tough times, but did not invite others to 

join her. The distinction, though it seems minor, is important because it applies the findings of 

Hazelwood very differently. It should also be noted that in Griffith the court noted that no one in 

the crowd would see the student’s speech as that of the school, whereas in Corder and A.M.’s 

courts’ ruled that the students’ speech would be seen as the speech of the school. 

Off Campus Speech 

The issue of punishment for online speech came up 24 times during this study. The courts 

found for the students 14 times and the school districts 10 times. All of them used Tinker as their 

governing case. 

Threats made on Social Media 

D.J.M. ex rel. D.M. v. Hannibal Public School Dist. No. 60, United States Court of 

Appeals, Eighth Circuit. August 01, 2011 647 F.3d 754 2011, is a case that deals with a student 

making an off-campus threat on social media about his classmates. D.J.M. was a tenth grade 

student who liked to communicate with his friends after school using instant messaging on his 

computer. On October 24 he made some comments to a friend about using a gun to kill 

classmates who he did not like. The friend told a teacher at the school who in turn told the 
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principal. The principal informed the superintendent who notified the police. The police 

interviewed D.J.M., and took him to juvenile detention. The principal decided to suspend D.J.M. 

for 10 days. During that suspension, the superintendent decided to suspend him the remainder of 

the year because his messages were disrupting school and numerous parents had called the 

school and the board. D.J.M.’s parents appealed to the school board, who upheld the suspension. 

His parents then sued in Missouri circuit court, alleging a violation of his First Amendment 

rights. The school district had the case moved to federal district court, who granted summary 

judgment for the school system. D.J.M.’s parents then appealed to the Eighth Circuit of Appeals. 

D.J.M. claimed that he did not make a true threat, his messages were not serious, and that 

it was not student speech because it did not happen on school grounds. The school system 

requested summary judgment because the point was moot, because D.J.M. had graduated. D.J.M. 

countered that the suspension was still in his record and could be accidently released or be 

released for a future criminal or civil proceeding. The court looked closely at its own previous 

ruling in Doe v. Pulaski County Special School Dist., 306 F. 3d 616, Court of Appeals, 8th 

Circuit 2002, in which a student wrote a disturbing note about his ex-girlfriend. In the note he 

called her many inappropriate names and wrote about his desire to “to sodomize, rape, and kill” 

her. In that case, the appeals court found for the system based on it being reasonable to believe 

that the recipient would interpret the threat as real. This court pointed to D.J.M.’s listing of 

groups of students and his list of specific names of those who would “go first” as support that 

those students would see his message as a true threat. True threats, the court notes, are not 

protected by the First Amendment; therefore, the school was not required to wait and see if 

D.J.M. would really bring a gun to school. The court also pointed to the similar case in 

Wisniewski v. Weedsport Central School District, 494 F.3d 34, 36 (2d Cir.2007), in which a 
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district court upheld the suspension of a student who sent an instant message of an emoji with a 

gun next to it while talking about his English teacher. The appeals court affirmed the district’s 

actions against D.J.M. 

D.J.M. can be compared to Wynar v. Douglas County School Dist. United States Court of 

Appeals, Ninth Circuit. August 29, 2013 728 F.3d 1062 2013, because they both deal with social 

media threats. Landon Wynar was a high school sophomore at Douglas High School. As a 

hobby, Wynar collected weapons, including a Russian semi-automatic rifle and a .22 caliber 

rifle. Wynar regularly used MySpace’s messaging service to talk to his school friends. As his 

sophomore year progressed, Wynar’s messages became more violent, including discussing the 

anniversary of the Columbine Massacre and his “kill list.” Two of the boys Wynar was 

communicating with told coaches at the school, and the coaches in turn told the principal. Wynar 

admitted to making the comments but claimed they were a joke. The principal suspended Wynar 

for 10 days. During the suspension, Wyanr was called in front of the school board and suspended 

for 90 days. Wynar and his father sued the school district and school administrators for violating 

his First Amendment rights. 

The court pointed out that the Supreme Court had not ruled on off campus speech for 

students, and that they did not intend to set precedence for it. They looked at their own previous 

ruling in LaVine v. Blaine School District F.3d 981, 988 (9th Cir. 2001) to show that violent 

speech could be punished no matter where it happened. The court also looked at Porter v. 

Ascension Parish Sch. Bd., 393 F.3d 608, 615 n. 22 (5th Cir.2004) and J.C. ex rel. R.C. v. 

Beverly Hills Unified Sch. Dist., 711 F.Supp.2d 1094, 1108 (C.D.Cal. 2010), which held that the 

location of speech was irrelevant if other criteria were met. Because Wynar’s speech had the 
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likelihood to cause a disruption the court said that Tinker was appropriate law and denied the 

claim for summary judgment. 

Both of these cases illustrate different US courts of appeal ruling for the school system 

when a student makes a real threat online. When the threat reaches the criteria laid out in Doe the 

location of the threat is not relevant. If a student makes a threat against another student then it is 

treated the same as if it was said in the hallway. 

Off-campus Recorded Speech. 

There were three cases in the study that dealt with recorded speech made off campus. In 

J.C. ex rel. R.C. v. Beverly Hills Unified School Dist. 711 F.Supp.2d 1094 2010, a high school 

student made a recording of some of her friends making derogatory remarks about another 

classmate of theirs. That night, J.C. posted the video on YouTube and told 5 to 10 people about 

it, including the girl who was being insulted. The next day, J.C. heard several students talking 

about the video, and the insulted girl and her mother came to the school to talk to the counselor. 

The school administration spoke to several students about the video, and afterwards suspended 

J.C. for two days. It should be noted that there was no evidence that the video was accessed from 

school. J.C. sued for a violation of her First Amendment rights. 

The plaintiffs made several unsuccessful arguments about tying speech to the school 

before discipline can be administered. The court found that the speech fell under Tinker, because 

it was not plainly offensive speech (Fraser) nor school-sponsored speech (Hazelwood). The 

court also pointed to Layshock ex rel. Layshock v. Hermitage School Dist., 650 F. 3d 205 (3rd 

Circuit 2011), to show that schools cannot punish a student for speech that does not interfere 

with the school day. 
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A case that illustrates the other side of the off-campus recorded speech case is Bell v. 

Itawamba County School Bd. 799 F.3d 379, 383 (5th Cir. 2015). This case also illustrates the 

need for the Supreme Court to rule on off-campus speech. In 2010, Taylor Bell was an 18-year-

old senior at Itawamba Agricultural High School in Itawamba, Mississippi. Several of Bell’s 

classmates came to him and told him that two coaches at the school had either made 

inappropriate comments to them or touched them in ways that made them feel uncomfortable. 

Over the Christmas break, Bell created a rap song, and in early January 2011 he posted the video 

to YouTube. One of the coaches mentioned in the song heard it, after it was sent to him by his 

wife, and took it to the school administration. The school’s principal, the system’s 

superintendent, and the school district’s attorney questioned Bell the next day. Afterwards, he 

was sent home for the day. Bell was home over the next week for inclement weather, and during 

the break he edited the song and again posted it on YouTube. The next day, Bell was pulled from 

class and told that he was suspended indefinitely. On January 26, a disciplinary hearing was held 

and the committee voted to suspend Bell for seven days and have him attend alternative school 

for the next nine weeks. The committee also prohibited Bell from attending any school events. 

Bell’s mother filed suit in Federal Court, claiming the system had violated her son’s First 

Amendment free speech rights. 

The District Court for the Northern District of Mississippi granted summary judgment for 

the system. Interestingly, the District Court incorrectly claimed that Tinker’s court had 

specifically stated that off-campus speech could be punished. The court ruled that Bell’s song 

had created a substantial disruption and therefore it could be punished. Bell appealed to the Fifth 

Circuit Court of Appeals. In a panel hearing, the appeals court reversed the lower court’s ruling 

stating that the Supreme Court, even in Tinker, had never ruled on off-campus speech. The court 
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noted that if even if Tinker did apply, Bell’s song would be protected because it neither caused a 

disruption nor could it reasonably be seen to lead to one. The court certified the case for a 

rehearing, en banc, in February 2015 and reversed the panel’s findings. En banc, the Fifth 

Circuit ruled for the school system. 

Another case that dealt with off-campus created media is A.N. By and Through Niziolek 

v. Upper Perkiomen School District, Dist. Court, ED Pennsylvania (2017). A.N. was a 15-year-

old student when he created a “mash up” video and was subsequently suspended. The video he 

created used the video from a short film entitled Evan, which was produced by members of the 

victims of the Sandy Hook shooting. The video runs through a student’s year at school as he tries 

to meet a girl and ends with a student entering the gym, where both the main character and the 

girl are, with a gun. The video then runs through a second time and points out the shooter in the 

background of the boy and girl’s story. A.N. inserted the audio from the song “Pumped Up 

Kicks” by the group Foster the People. The song deals with a young man with homicidal 

thoughts and talks about people running from the young man as he shoots at them. A.N. posted 

the video to an anonymous Instagram account that did not include his real name or picture, but 

the account was named “upperperkiscool.” The video was captioned, “See you next year, if 

you're still alive.” The video was viewed 45 times before A.N. took it down in response to both 

comments on the page and direct messages sent to him privately. After seeing the video, a parent 

of a fellow student called the assistant superintendent, and another parent called the police. Upon 

hearing about the video, the superintendent decided to close schools the following day. A.N. 

emailed the superintendent and told him that the issue at hand was serious, and that people who 

had seen the video were scared. He did not identify himself as the creator. The superintendent 

forwarded the email to the police who in turn went to A.N.’s house and took his personal phone 
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and computer, which he willingly surrendered. A.N. was suspended for his conduct and the 

school board was seeking to expel him when he brought this case. 

A.N. and his parents claimed that his First Amendment rights had been violated, and they 

asked that he be allowed to return to school and that his suspension be lifted. The court pointed 

out that since the Supreme Court had never ruled that Tinker applied to off-campus speech, that 

they would look at JS Ex Rel. Snyder v. Blue Mountain School Dist., 650 F. 3d 915, (3rd Circuit 

2011), which stated that a school could not punish a student for off-campus speech that did not 

cause a disruption. The parties disputed whether A.N.’s post lead to the school system being 

closed. A.N. claimed that the mischaracterization of his speech led to the disruption, but the 

court rejected this idea, stating that his post had indeed led to a substantial disruption. 

Furthermore, the court stated that even if schools had not been closed, the school could still have 

punished A.N. because it was reasonable to believe that his post could have led to a disruption. 

His Emergency Motion for Preliminary Injunction was denied. 

What all three of these cases illustrate is that even if students create media on their own 

time, if it creates a disruption in the school, then the school can punish the student. Bell used the 

name of his school in his song and in his posting on his personal public account that very quickly 

gained the attention of his classmates and caused a disruption in the school. While A.N.’s post 

was somewhat more anonymous, the followers of his page were students at his school and knew 

that he was the moderator of the page. So, whether a student mentions the school name or 

district’s name is irrelevant if a student creates something that leads to a disruption or the 

foreseeability of a disruption, the student can be punished. 
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Off-campus Speech Trends 

 

Figure 6. Rulings for off-campus speech cases by appellate court. 

 There were 12 off-campus speech cases that reached an appellate court in this study. 

Overall, eight courts sided with the system and four sided with the student. Only 6 of the 11 

courts were represented with the 3rd district having the most cases (4). 

 A pair of 2011 3rd Circuit Court’s rulings came on the same day and both ruled in favor 

of the students. What makes this even more interesting is that the same court ruled on the same 

two cases in February 2010 but had mixed outcomes. In Layshock v. Hermitage School District, 

the court ruled both times that Layshock’s First Amendment rights had been violated. In J.S. v. 

Blue Mountain School District, the court ruled for the system in 2010 and for the student in 

2011. 
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during school hours, and on the student’s computer. The page did include a picture of the 

principal that Layshock copied from the school’s website. The MySpace page was filled with 

fictitious surveys that insulted the principal’s physique and implied he used anabolic steroids. 

Word spread quickly about the page, and several teachers mentioned seeing students visiting the 

site at school. On December 21, Justin and his mother were called to a meeting with the 

superintendent, and Justin admitted to making the page. On January 3, 2006, Justin was notified 

of an informal hearing to discuss the profile. The panel found Justin guilty, suspended him out of 

school for 10 days, and placed in alternative school for the remainder of the year. Justin was also 

banned from all extracurricular activities and barred from participating in the school’s graduation 

ceremony. The Layshocks filed suit on January 27, requesting a temporary restraining order. The 

district court denied the Layshock’s motion, and they appealed to the 3rd Court of Appeal who 

granted summary judgment for the Layshocks. The district then appealed. 

 The 2010 case (Layshock v. Hermitage School Dist., 593 F. 3d 249, Court of Appeals, 

3rd Circuit 2010) was argued in front of a three-judge panel. The school district’s argument 

hinged on creating a nexus between the MySpace page and the school. The district claimed that 

Layshock taking the picture from the school website was paramount to breaking into the 

principal’s office, which the court rejected. The court pointed to Thomas v. Board of Educ., 607 

F.2d 1043 (2d Cir.1979), in which students published a satirical newspaper about the school. The 

court in that case found the school had overstepped its authority because the majority of the work 

on the paper was done off campus and the papers were distributed after school. The court here 

stated that the tie in this case was much weaker than that in the Thomas case. 

 The 2011 case (Layshock ex rel. Layshock v. Hermitage School Dist., 650 F. 3d 205, 

Court of Appeals, 3rd Circuit 2011) was argued en banc. In this case, the entire court agreed with 
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the panel’s ruling. In their concluding statement, the court pointed out that their ruling did not 

define when a school could or could not punish for off campus speech, only that in this case 

Justin’s actions did not cause a disruption nor did his taking of a picture from the website 

constitute entering school grounds. 

 The 2010 ruling on the J.S. vs. Blue Mountain case (JS Ex Rel. Snyder v. Blue Mountain 

School Dist., 593 F. 3d 286, Court of Appeals, 3rd Circuit 2010) the court heard a challenge by 

JS for her suspension from Blue Mountain Middle School. J.S., like Justin Layshock, created a 

parody MySpace page of her principal. The page contained profanity and insinuated that the 

principal was a sex addict and pedophile. The profile did not contain the principal’s name, but 

did contain his picture (which J.S. took from the school’s webpage). Initially, the page was set to 

public (meaning it could be seen by anyone who found it in a search or knew the URL), but, after 

several students asked J.S. about the page at school, she changed it to private (it could only be 

viewed by the 22 students J.S. invited to be “friends” with the page). Another student notified the 

principal about the page and after some investigating it was discovered that J.S. made the page. 

J.S. admitted to making the page and was initially suspended for 10 days. J.S., through her 

mother, sued, and the district court granted summary judgment for the system. The plaintiffs 

appealed. 

The appeals court pointed out that the district court classified the MySpace profile as 

“lewd and vulgar,” which J.S. did not deny. Because of this application, and admission by J.S., 

the court applied Bethel. Because Bethel happened on campus, J.S. brought issue with the fact 

the school could punish her for off-campus lewd speech that caused no disruption at school. The 

appeals court rejected the district court’s use of Bethel, and sought to apply Tinker. The appeals 

court agreed with the district court that nothing related to this case rose to the level of substantial 
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disruption. This court pointed to the principal’s swift actions of investigation and punishment as 

events that prevented a substantial disruption from happening. Ultimately, the court upheld the 

punishment because of the lewd and inappropriate nature of the speech contained in the page and 

the fact that it implied that illegal activities were occurring at the school. 

The 2011 appeal of J.S. v Blue Mountain (JS Ex Rel. Snyder v. Blue Mountain School 

Dist., 650 F. 3d 915, Court of Appeals, 3rd Circuit 2011) saw a ruling that was more in line with 

other applications of Tinker. They too pointed out that no substantial disruption occurred because 

of J.S.’s webpage. The court contrasted this case with Doninger v. Niehoff, 527 F. 3d 41, Court 

of Appeals, 2nd Circuit 2008, in which the court upheld the punishment of a student who created 

a derogatory blog about his school. The difference in these two cases was that in Doninger the 

blog was designed to come onto campus, contained false information, and encouraged students 

to contact administrators. This court reversed their previous ruling for the district and ruled for 

J.S. 

Obviously, the case that stands out is the 2010 J.S. v Blue Mountain case. The court 

mentioning the principal’s actions as proof that a disruption would occur is hard to explain. 

While a reasonable likelihood of disruption is grounds under Tinker to stifle speech, a principal 

being personally upset about off-campus speech is hardly paramount to a disruption. 

These four cases illustrate the conflict courts encounter with student free speech cases 

that deal with online speech. Without a clear statement from the Supreme Court about these 

cases, lower courts are forced to apply the ruling from a case that happened more than 20 years 

before Tim Berners-Lee invented the modern Internet. In these cases, panels from the same 

appeals court found differently on very similar fact patterns. So, without the Supreme Court 

taking up one of these cases this matter seems settled in the Third Court of Appeals. 
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Clothing 

What students are allowed or not allowed to wear to school has been an ignition point for 

free speech cases for decades. Tinker at its most basic element is a case about what students can 

wear to school. 

An interesting case that involves clothing is Unified School Dist. United States Court of 

Appeals, 767 F.3d 764. The events that led to that case occurred on Cinco de Mayo in 2010 at 

Live Oaks High School in California. The school had a history of racial and gang violence. The 

principal testified that over the last 6 years that he had seen at least 30 fights. On the date in 

question, several White students wore shirts that bore the American Flag. During a break, a 

student notified the assistant principal that he should go to the courtyard. Once there, he 

approached a group of Hispanic students who told him they were upset by the students who wore 

the American Flag shirts and warned that “there might be problems.” On the direction of the 

principal, the assistant principal called the White students into his office and told them to change 

or turn their shirts inside out. The boys all refused; even when told that the desire was to keep 

them from harm, they refused. Two boys were sent back to class because their shirts were less 

noticeable. The other three boys went home rather than change, and neither was punished. The 

following day all three of the boys received threats and missed school the next day. The students 

sued for a violation of their First Amendment rights. 

The court ruled that, under Tinker’s clause about reasonable suspension about a 

disruption that the school’s actions were justified. Citing the school’s history of racial violence, 

and the threat of violence on the day in question, the court stated that had the school not acted 

there would have been a high likelihood of violence. The court referenced Hardwick ex rel. 
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Hardwick v. Heyward, 711 F. 3d 426, (4th Circuit 2013), by stating that while wearing the flag is 

passive it still conveys a clear message. The court granted summary judgment for the defendants. 

Graduation 

 Graduation attire is fairly uniform across the United States. The robes and hats worn at 

modern ceremonies are modeled after the daily attire worn by students at Oxford and Cambridge 

in the Middle Ages. Whereas the uniform attire is meant to show uniformity and solidarity 

among the graduates, there are times when students attempt to personalize their graduation attire. 

In cases that involve graduation attire, most use Hazelwood as their guiding case and all in this 

study ruled for the school. 

In Bear v. Fleming, United States District Court, D. South Dakota, Western Division. 

May 18, 2010 714 F.Supp.2d 972, a member of the Oglala Sioux Tribe, requested to be allowed 

to wear his traditional clothing to his high school graduation. He was told that he could wear his 

traditional clothing to a ceremony that happened before graduation (in the same room), but that 

when the graduation started he must wear a cap and gown over his clothing. Bear sued claiming 

a violation of his First Amendment rights. 

The court pointed to Littlefield v. Forney Independent School Dist., 268 F.3d 275, 282 

(5th Cir.2001), which is a school uniform case that determined that speech did not have to be 

verbal to be protected speech. The court then looked at Hazelwood because the graduation 

ceremony is a nonpublic forum that can be seen as the speech of the school. Under Hazelwood, 

the court determined that the graduation attire is meant to symbolize unity of the graduating 

class. The inclusion of the first ceremony that allowed for traditional clothing was enough for the 

court to see that the school was including the students’ traditional customs. The court denied the 

plaintiff’s motion for preliminary injunction. 
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The court in Griffith v. Caney Valley Public Schools 157 F. Supp. 3d 1159, Dist. Court, 

ND Oklahoma 2016, had to decide if not allowing a Native American student to wear a feather 

on her graduation cap constituted a violation of the student’s First Amendment rights. The school 

had offered to let her wear the feather in another way, keeping with their prohibition on cap 

decorations, but Griffith refused. Griffith sought an injunction before graduation that was denied, 

and she attended the ceremony without the feather. Afterwards she sued claiming a prohibition 

of her right of free speech and a violation of her Free Exercise rights. 

The school system claimed that the graduation ceremony was school speech and therefore 

Hazelwood should be the governing case. The court cited Bear v. Fleming, finding that the 

graduation attire showed unity between the graduating students. The court found that since no 

students were allowed to decorate their caps that the school had not created a limited public 

forum. On the Free Exercise claim the court also found in favor of the system. The court stated 

that the rule was not designed to infringe upon religion, in fact the rule makes no mention of 

religion and categorically bans all decorations. The court ruled for the defendants on both points. 

LGBT Clothing 

 There were two cases in this study that dealt with clothing that supported or rejected 

homosexuality. The rights of homosexuals are hot button issues in the United States, and will 

likely continue to be one. In Zamecnik v. Indian Prairie Sch. Dist. No. 204, 710 F. Supp. 2d 711 

- Dist. Court, ND Illinois 2010 a student was told that he could not wear a shirt that read “Be 

Happy, Not Gay.”  In June of 2007, Alexander Nuxoll wore the shirt bearing this slogan, and the 

dean of students modified the shirt by covering up the words ‘Not Gay.’  Nuxoll sued for a 

violation of his First Amendment rights, and the Seventh Circuit ruled in his favor because, it 

said, there was little evidence that the officials could foresee a substantial disruption. The school 
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appealed, stating that the district court only applied Tinker. Though the school called on 

testimony from experts, the court found them without merit and reverted back to Tinker. The 

defendants pointed to the negative reactions of five students as proof of a disruption, but there 

was no evidence of a change in their schoolwork. As such, the court granted the lower court’s 

motion of summary judgment. 

 In Young v. Giles County Board of Education, 181 F.Supp.3d 459 (2015), a student wore 

a shirt that read "Some People Are Gay, Get Over It."  The shirt caused no disruption, but the 

principal called her to the school and told her that she could not wear any shirt that referenced 

LGBT rights. When the girl’s mother followed up with the principal, she was informed that the 

ban was to protect the girl from harassment or bullying. When the mother contacted the 

superintendent, she was told that pro-LGBT messages were sexual in nature and that was the 

reason for the ban. The plaintiff brought suit claiming a violation of her First Amendment rights 

and seeking an injunction that would allow her to express her support LGBT rights. The court 

deemed that the plaintiff’s speech was purely political speech and therefore it should be judged 

with the standards laid out in Tinker. The court concluded that since the only disruption to the 

school day was the school administrators pulling the student from class that they had violated her 

First Amendment rights to speech. The court also pointed out that the school system also only 

limiting speech that supported the LGBT community was another violation of the First 

Amendment. 

Confederate Flag 

 There were numerous cases dealing with students wearing the confederate flag as 

clothing. The most recent cases dealing with the Confederate flag is Hardwick ex rel. Hardwick 

v. Heyward, 711 F.3d 426 (2013). On multiple occasions between 2002 and 2006, Candice 
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Hardwick was punished for wearing clothing that depicted the Confederate Battle Flag. 

Throughout the years in question, both the Latta Middle School and Latta High School had dress 

codes that prohibited wearing clothing that contained offensive references. It should be noted 

that the city of Latta has a history of slavery, racial tensions, and did not integrate until the 1970 

– 1971 school year. Throughout her middle and high school years, Hardwick was asked to 

change numerous times for wearing clothing with the confederate battle flag on it. Eventually, 

she was suspended for her continued defiance. Her family wrote letters to the school board 

asking them to reconsider, since they claimed the shirts merely displayed her family heritage, but 

the policy remained. Hardwick’s parents sued the system for a violation of her First Amendment 

rights. 

 In 2009, the district court granted summary judgment for the school system. The court 

pointed to the city’s history of racial tension, and agreed that the system could reasonably 

forecast a distraction caused by the wearing of the symbol. They appealed to the Fourth Circuit 

Court of Appeals, claiming that the issue of the shirts being protest shirts had not been addressed. 

The appeals court remanded the cases back to the district court to settle the claim of protest 

shirts. Again the district court ruled for the system, and reaffirmed its previous ruling. Hardwick 

claimed that her shirts had not caused a disruption and that they were a symbol of her heritage 

and religious faith and she appealed again to the Fourth Circuit Court of Appeals. The court 

ruled that both of these claims were irrelevant under Tinker’s standard of reasonably foreseeable 

disruption statement, and they again affirmed the lower court’s granting of summary judgment. 

Distribution of Outside Materials 

In this study, there were 10 cases that dealt with students distributing materials at school. 

Most of the cases dealt with elementary age students distributing invitations to religious activates 
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outside of school or giving out gifts with religious messages. One of the more interesting trends 

was to see if courts used the age of the children as a deciding factor in the cases or if they used 

Tinker without worrying about the students’ ages. 

 

Figure 7. Case outcomes involving distribution by school level.  

Morgan v Plano is a case that deals with the distribution of candy canes that had an 

attached message that read “Jesus is the Reason for the Season.” The plaintiffs, parents of 

students, claimed that the principal practiced viewpoint discrimination in not allowing the items 

to be distributed. They also claimed that the prohibition violated their right to free speech, free 

exercise of religion, and that it violated the Establishment Clause of the Constitution. 

In 2009, the case was heard by the eastern district court of Texas (Morgan v. Plano 

Independent School Dist., 612 F. Supp. 2d 750, Dist. Court, ED Texas 2009) and dealt with the 

qualified immunity claims of two system administrators who had enforced the district’s policy. 

The school system claimed that under Hazelwood, schools were allowed to practice viewpoint 

discrimination when elementary school children were involved. The school system also made 

unfounded claims that the founding fathers would have sided with them. The court found both of 
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these arguments laughable and pointed out that the defendants had given no support to back up 

these claims. The court also pointed to Good News Club v. Milford Cent. Sch., 533 U.S. 98, 115, 

121 S.Ct. 2093, 2104, 150 L.Ed.2d 151 (2001), in which the Supreme Court specifically stated 

that religious conduct was not barred during non-school hours for elementary school age 

children. The court rejected the principal’s motion to dismiss based on qualified immunity. 

The second part of the 2009 case (Morgan v. Plano Independent School Dist., 589 F. 3d 

740 (5th Circuit 2009)), was ruled on after the defendants’ motion for summary judgment was 

denied. The issue stemmed from the district’s 2004 policy that required principal approval before 

distributions could happen. The policy had already been ruled valid by the district court. While 

this case was pending, the district passed its 2005 Policy that read distribution was allowed: (1) 

30 minutes before and after school, (2) three annual parties, (3) recess, and (4) school hours, but 

only passively at designated tables. Students are generally prohibited from distributing material 

at all other times and places. The plaintiffs moved for summary judgment that the policy was 

facially invalid, but the magistrate judge found the argument moot because it was unlikely that 

the system would revert back to the 2004 policy. The magistrate judge ruled that the 2005 policy 

was narrowly tailored and helped to achieve government interests. The case at hand challenges 

the finding that the 2005 policy is finally valid. The defendants again alleged that the First 

Amendment did not apply to elementary school students. Citing United States v. O’Brien, 391 

U.S. 367, 88 S. Ct. 1673, the court pointed out that the 2005 policy was narrowly tailored, served 

a government interest, and allowed for other channels of communication. The court affirmed the 

lower court’s ruling that the 2005 policy was facially constitutional.  

K.A. ex rel. Ayers v. Pocono Mountain School Dist. 710 F. 3d 99 ( 3rd Circuit 2013) saw a 

case where a fifth-grade student was prohibited from distributing invitations to a Christmas Party 
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at her church to her classmates. K.A.’s father filed suit in district court claiming that the system 

had violated his daughter’s First Amendment rights. He pointed out that students were allowed to 

distribute invitations to all sorts of other events. After analyzing the case under Tinker, the 

district court saw little likelihood for disruption and granted K.A.’s motion for summary 

judgment. The appeals court rejected the ideas that Tinker did not apply to elementary schools 

and the idea that forum analysis trumps Tinker in this sort of case. The court pointed to Morgan 

v. Swanson, 659 F.3d 359, 407-09 (5th Cir. 2011) (en banc), in which the 5th Circuit stated that 

the Tinker analysis was flexible enough to cover the elementary school environment. Because the 

distribution did not cause a disruption, nor did it seem likely to cause one if it happened, the 

appeals court upheld the district court’s ruling. 

The K.A. court spent a large portion of their response explaining the appropriateness of 

applying a forum analysis to this case. They define this analysis as  

First Amendment claims are generally examined through the lens of forum analysis, 
under which--the Government‘s interest in limiting the use of its property to its intended 
purpose‖ is weighed against--the interest of those wishing to use the property for other 
purposes. (p. 13) 
 

They further explain that in cases of nonpublic forums, such as prisons and public schools, that 

speech can be regulated as long as it is not done due to disagreement with the speaker’s 

viewpoint. In most situations, Tinker is used to evaluate speech of students, and the forum 

analysis is used for outsiders trying to speak in the school. For this case, despite the fact that the 

invitations were created by an outside entity, the court agreed with the district court’s decision 

not to use forum analysis and to use Tinker instead. 

Both of these cases, when stripped down, look at whether or not the distribution would 

cause a disruption under Tinker. The court in K.A. ex rel. Ayers v. Pocono Mountain School 

District did mention the idea that the disruption could be seen as the speech of the school, but the 
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defendants did not bring up Hazelwood during their arguments. Both of these cases also sidestep 

the forum analysis test because they attempted to distribute during non-academic times. What 

both these cases point to is, if the distribution happens during non-academic times and does not 

cause a disruption that it should be allowed. 

Taylor v. Roswell Independent School Dist. 713 F. 3d 25, Court of Appeals, (10th Circuit 

2013) shows the other side of a distribution case in a school setting. In this case, students sued 

the school for not allowing them to distribute 2,500 rubber fetus dolls to every student at two 

Roswell, New Mexico high schools. The plaintiffs in the case are members of a group named 

Relentless, and they are members of a local church. At one school, the Relentless members 

distributed fetuses until an administrator stopped them. The assistant principal stopped them 

because he had seen students bouncing the dismembered heads of the dolls on the walls, several 

female students had complained to him, and he discovered they did not have prior authorization 

for their distribution (a district policy). At the other school, the student resource officers 

confiscated the dolls. Throughout the day, teachers complained about doll related disruptions 

including sticking them to ceilings, clogging toilets, and them being set on fire. 

The Relentless students sued on three counts (two of which are relevant to this study: (1) 

they claim the preapproval policy is unconstitutional, (2) they claim the refusal to let them 

distribute their fetus dolls was a violation of their first Amendment Rights, and (3) they claim 

discrimination under the Fourteenth Amendment’s Equal Protection Clause. On the first count, 

the court pointed out that under Tinker the distribution had caused enough of a disruption to halt 

the distribution. While the plaintiffs claimed that the stopping of the distribution was unjustified, 

the court pointed out that enough of a disruption had occurred that it was reasonable to believe 

that the disruptions would continue if the distribution was allowed. 
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On review of the district’s policy, the court found that it only covered distribution and did 

not curtail other student speech such as spoken communication nor symbolic speech. The court 

also pointed out that the school in Tinker tried to ban the wearing of armbands two days before 

they knew the students would wear them. The Tinker court rejected this action as the school 

could not show a reasonable suspension of disruption. The court also pointed to the Sixth 

Circuit’s ruling in M.A.L. ex rel. M.L. v. Kinsland, 543 F.3d 841 (6th Cir.2008), which upheld 

preapproval of distribution and designated time, place, and manner of distribution. 

Even though all of the preceding cases deal with distribution, the differences in the two 

elementary cases and Taylor v. Roswell are large. Both of the elementary cases dealt with 

students distributing materials during non-instructional time, and neither of these cases could be 

expected to cause a substantial disruption. The Taylor case dealt with a distribution that could 

easily have been foreseen to cause a disruption due to the subject matter of the distribution as 

well as the items themselves.  

Threats made in School 

The age of the student is not a mitigating factor in cases that involve threating speech. 

Cuff ex rel. BC v. Valley Cent. School Dist., 677 F. 3d 109, Court of Appeals, (2nd Circuit 2012) 

is a case about a 10 year old’s drawing. B.C. was in fifth grade when his science teacher assigned 

the class a worksheet that included a section about a wish the student had. In that section, B.C. 

wrote “Blow up the school with the teachers in it.” Several students saw B.C.’s drawing, and one 

who was upset by the drawing told the teacher. B.C. was sent to the principal who spoke with 

him and then called the district’s superintendent. The principal met with B.C.’s parents and he 

informed them that B.C. would be suspended for five days for his “wish.” B.C.’s parents 

appealed to the district’s board of education, which upheld the suspension. B.C.’s parents then 
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bought suit in district court claiming a violation of B.C.’s First Amendment rights. The district 

court dismissed the claim for failure to state a claim. They appealed to the 2nd Circuit Court of 

Appeal. 

The appeals court quickly explained that B.C.’s testimony that he intended his drawing to 

be a joke was irrelevant. They pointed to Wisniewski v. Weedsport Cent. School Dist., 494 F. 3d 

34, Court of Appeals, 2nd Circuit 2007, as proof that the author’s declared intent is not a 

mitigating factor, and Doe v. Pulaski City. Special Sch. Dist., 306 F.3d 616 (8th Cir.2002), as 

proof that the ability to actually carry out the violence espoused is also not relevant. The court 

also pointed out that B.C.’s sharing of his “wish” with his classmates raised the foreseeability of 

a substantial disruption. On the appellants argument that the punishment was too harsh, the court 

wrote, “The appropriate degree of punishment is of course a matter in which we show the 

greatest deference to school authorities,” citing Wood v. Strickland, 420 US 308, Supreme Court 

1975, and closed with “It suffices to say that we see no merit to this argument.” 

Saad-El-Din v. Steiner, 101 AD 3d 73, NY: Appellate Div., 3rd Dept. (2012), is a case 

about a high school student making a threat to other students. R. was a ninth grade student at 

Half Hollow Hills High School East in Huntington, New York. On March 17, 2009, R. said that 

he was “going to just blow this place up” and “[d]on’t come to school on Friday” to a group of 

students and a teacher. The teacher notified the assistant principal of what had happened, and he 

called R. to his office. After talking to R., the assistant principal suspended him for five days and 

notified R.’s father and the police. At a hearing, the district’s hearing officer recommended the 

suspension be extended to 25 days, and the district superintendent affirmed the determination. 

The petitioners appealed to the commissioner of education who agreed with the district’s 

determination. The petitioners brought suit seeking to vacate the commissioner’s dismissal and 
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have R.’s record expunged. Interestingly, because the petitioners chose to appeal the board’s 

determination, and not go directly to the courts, they limited the amount of evidential review 

they were entitled to receive. 

The court pointed out that while Tinker protected students’ right to speech, Hazelwood 

explained the special characteristics of a school environment. The petitioners’ argument for 

dismissal rested on the claim that there was no evidence that R. intended to carry out the attack. 

The court pointed to the rulings in Cuff ex rel. BC v. Valley Cent. School Dist., 677 F. 3d 109, 

(2nd Circuit 2012) and Wisniewski v. Weedsport Cent. School Dist., 494 F. 3d 34, (2nd Circuit 

2007), to show that the fact the speaker claims his or her speech was a joke is irrelevant. Also 

noted was that because R.’s statements were made to other students it was reasonable to foresee 

that his speech might cause a disruption. Because of these factors the court adjudged that the 

determination is affirmed and the petition dismissed. Therefore, the court interpreted Tinker’s 

reasonably foreseeable disruption wording to include treating language even if it is unlikely it 

could actually be carried out.  

E.T., a minor, by his parents v. Bureau of Special Education Appeals of the Division of 

Administrative Law Appeals F.Supp.3d 221 (2016) is a case about a written threat made in a 

school. E.T. was an eighth grade student at Woodhill Middle School. In March 2012, E.T. 

refused to give up a drawing notebook that he had out during an assembly. After being taken to 

the office, he surrendered the notebook. The administration reviewed the book and found it to 

contain drawings of a disturbing nature that included cartoons fighting teachers, references to 

vanquishing enemies, and pictures of guns pointed at a drawing of the school. As a result of the 

drawings the school suspended E.T. E.T., through his parents, filed suit claiming a violation of 

his First Amendment rights. 
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The court first set out to determine if E.T.’s speech constituted a “true threat,” since that 

would determine if the First Amendment protected his speech. After analyzing the testimony 

given, the court determined that they, nor the school system, thought that E.T.’s speech was a 

“true threat.” The court pointed to a similar situation in LaVine v. Blaine Sch. Dist., 257 F.3d 981 

(9th Cir.2001), in which the court ignored the “true threat” issue and looked at the second prong-

-did the school’s actions violate E.T.’s First Amendment rights? The court looked at Lavine v. 

Blaine School Dist., 257 F. 3d 981, (9th Circuit 2001), in which a student was expelled for a 

violent poem that he showed to his English teacher. In that case, the Ninth Circuit held that under 

Tinker the school did not violate the student’s rights because the school’s actions were 

reasonable in light of a forecast of substantial disruption. They also looked at Cuff, noting the 

similarities of a drawing, made by a student, which could reasonably lead to a disruption in a 

school. Based on these findings, the court found for the defendants and dismissed the claim. 

These three cases illustrate that no matter the age of the student the courts will side with 

punishment for speech if it is deemed to cause, or is likely to cause, a disruption. In most cases 

the court ignores the question of whether the speech constitutes a “true threat” and focuses only 

on the disruption part of Tinker. It is important to mention that the Cuff court pointed out that 

“[c]ourts have allowed wide leeway to school administrators disciplining students for writings or 

other conduct threatening violence.” This statement points to the fact that if the school can 

foresee a substantial disruption from speech that the courts defer to the school districts as to what 

punishment is appropriate.  

Speech made during Extracurricular Activities 

One of the explanations for allowing students to have free speech in school is that they 

are required by law to be there. One place where this is tested is in extracurricular activities. As 
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the name implies, these activities are not part of the required curriculum and therefor do not 

always share the same protections as the normal school day. 

In Doe v. Silsbee Independent School Dist., 402 Fed.Appx. 852 (2010), a cheerleader 

refused to cheer for a student who she had accused of assaulting her at a party. The day after she 

refused to cheer she was removed from the team for the remainder of the season. The cheerleader 

and her parents sued the school claiming a violation of her First Amendment rights. The district 

court dismissed her claim and granted summary judgment for the defendants. They appealed. 

The 5th Circuit Court of Appeals looked at the case in light of both Tinker and Hazelwood, and 

ruled that as a cheerleader the plaintiff was a mouthpiece of the school. As such, the school was 

not required to promote her views, and therefore her speech was disruptive to the goal of the 

school. The court also pointed out that her position on the cheer squad was one she took up 

voluntarily. They affirmed the lower court’s ruling on two points (1) the student was engaged in 

school-sponsored speech, and (2) her protest would cause substantial interference with the school 

day. This is interesting because the court is extending the scope of Hazelwood to extracurricular 

activities.  

 In TV ex rel. BV v. Smith-Green Community School, 807 F. Supp. 2d 767 (ND Indiana 

2011), two high school students, while at a slumber party, took and posted risqué pictures of 

themselves on social media. As a result, both girls were suspended from extracurricular events 

for part of the year. Through their parents, they sued for a violation of their First Amendment 

rights. The court agreed with the girls that their pictures and postings fell under the law of the 

First Amendment. As such, the school could point to no likelihood of disruption, and since the 

speech happened off campus neither of the other Morse Quartet cases were applicable. The court 

also pointed out that the school system’s rule against brining dishonor on the school was vague 
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and overbroad. The court ruled for the students – stating that while unwise their postings were 

protected. 

Ryan v Mesa Unified School District, 195 F.Supp.3d 1080 (2016) is a case with many 

parts, but only two that deal with Free Speech. In 2014, three players were dismissed from the 

Mountain View High School softball team for a number of allegations. The first was a mix cd 

that one of the players created and played on a team bus on the way to a tournament. The CD 

included several songs that were deemed inappropriate by the coach. The second event was a 

Tweet sent by a different player that read “ITS ON BITCHES” that was sent during the same 

tournament weekend. The court ruled that the CD   was vulgar and should be analyzed under 

Fraser. Since it was played during a school activity and was sexually explicit it was not 

protected by the First Amendment. On the issue of the   Tweet, the court determined that the 

coach acted with reasonable judgment, because he believed the Tweet could cause a substantial 

disruption, and therefor did not find against him for punishing for it. 
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CHAPTER V: 

SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS 

Introduction 

 The purpose of this research was to investigate how federal and state courts have decided 

in cases involving the balance between students’ right to free speech and schools’ task of 

maintaining order, and to expand the body of knowledge by examining cases from 2009 to 2017 

involving student free speech in public schools. Without a clear understanding of how these laws 

are being applied, administrators are vulnerable to make decisions that could cost their districts 

large sums of money and their own jobs. This chapter includes a summary of the research as it 

relates to the research questions, conclusions based on the analysis of case law, and 

recommendations for future studies.  

Summary 

 The following research questions guided the data collection and analysis in this study: 

1. What are the issues that led to lawsuits against schools in K-12 student speech cases 

from 2009-2017? 

The data gathered in this study indicated that the most frequent issues that led to lawsuits 

claiming a violation of a student’s free speech rights are off-campus speech, clothing, and 

distribution of outside materials during school hours. There were other issues that led to 

litigation, but they were infrequent. As a result of this study, the researcher has created a number 

of guidelines to follow as they address student free speech issues.
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Of the 91 cases, 24 dealt with off-campus speech of some kind. The most common form 

of off-campus speech was on social media, and the results of these cases varied based on whether 

or not the page(s) caused a disruption. There were 10 cases that involved religious distribution in 

schools, and of these 8 were in elementary schools. 

2. What have been the outcomes of K-12 student speech cases from 2009-2017? 

In the student free speech cases that range from A.A. ex rel. Betenbaugh v. Needville 

Independent School Dist. (2009) to A.N. By and Through Niziolek v. Upper Perkiomen School 

District (2017), the students were successful 31% of the time (28 out of 91). 

The majority of cases (63.74%) dealt with high schools followed by 18.68% in 

elementary schools and 16.48 in middle schools – there was also one case that dealt with a 

district-wide policy. The student success rate was highest in elementary schools (52.94%) 

followed by middle school age (40%) and finally high school age (22.41%). 

The cases came from all across the contiguous United States. The states with the highest 

number of cases were New York, Pennsylvania, Texas, and New Jersey. The areas with the 

highest concentration of cases were from New England, the South, and the West Coast. 

3. What trends can be identified in K-12 student speech cases from 2009-2017? 

Of the 91 cases, 56 cases cited Tinker, 15 cited Hazelwood, 5 cited more than 1 of the 

Morse Quartet, 1 cited Bethel, and 1 cited Morse. The remaining 13 cases did not cite any of the 

Morse Quartet cases. In the 56 cases that used Tinker, the students were successful 19 times and 

the system was found for 37 times. 

Of the 91 cases, 24 dealt with off campus speech, and 14 of these cases found for the 

student. 
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Twenty of the cases dealt with student clothing, and 6 of those dealt with wearing the 

Confederate flag in some fashion. All 6 of these cases used Tinker as their governing case, and 

all of them found for the school system. In cases dealing with the Confederate flag, the courts 

were willing to take almost any prior disruption based on race, even if not involving the flag, to 

show likelihood of disruption. 

4. What legal principles can be discerned from K-12 student speech cases from 2009-

2017? 

The following guiding principles were developed after analyzing the selected cases. 

1. Teachers, school leaders, and district leaders should be well versed in recent free 

speech cases as well as the Morse Quartet: Tinker, Bethel, Hazelwood, and Morse. For example: 

they should know that if the speech could not be seen as the speech of the school, is not lewd or 

vulgar, nor promoting illegal drug use that it must cause a disruption to be punished. 

2. Administrators should also seek legal guidance before interfering with speech or 

disciplining for speech (Cuff ex rel. BC v. Valley Cent. School Dist., 2012; Taylor v. Roswell 

Independent School Dist., 2013). If there is a doubt about whether speech has caused a 

substantial disruption, then it is not substantial.  

2. If a complaint arises from off-campus speech, and there is a nexus to connect the 

speech to the school, then the Tinker case should be the guiding case (J.C. ex rel. R.C. v. Beverly 

Hills Unified School Dist., 2010; Bell v. Itawamba County School Bd., 2015; A.N. By and 

Through Niziolek v. Upper Perkiomen School District, 2017). 

3. School systems should have a policy for reviewing student speeches before they are 

given. (Corder v. Lewis Palmer School Dist. No. 38, 2009; Griffith v. Butte School Dist. No. 1, 

2010; A.M. ex rel. McKay v. Taconic Hills Cent. School Dist., 2013). 
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4. When deciding if a student speech should be edited the school should know the 

difference between a reference to religion and proselytizing – a casual reference to religion 

should be allowed while a sermon-like speech should not (Corder v. Lewis Palmer School Dist. 

No. 38, 2009; Griffith v. Butte School Dist. No. 1, 2010; A.M. ex rel. McKay v. Taconic Hills 

Cent. School Dist., 2013). 

5. Parody social media accounts should be ignored unless they substantially disrupt the 

school day (Layshock v. Hermitage School Dist., 2011; JS Ex Rel. Snyder v. Blue Mountain 

School Dist., 2011). 

6. Schools are allowed to prescribe graduation attire as long as it serves a pedagogical 

function (Bear v. Fleming, 2010; Griffith v. Caney Valley Public Schools, 2016). 

7. The “true threat” prong can be ignored if a threat substantially disrupts the school day 

or could be seen to do so (Saad-El-Din v. Steiner, 2012; Cuff ex rel. BC v. Valley Cent. School 

Dist., 2012; D.J.M. ex rel. D.M. v. Hannibal Public School Dist. No. 60, 2011, Wynar v. Douglas 

County School Dist, 2013; E.T., a minor, by his parents v. Bureau of Special Education Appeals 

of the Division of Administrative Law Appeals, 2016). 

8. Clothing that displays a message that may be controversial may not be banned unless it 

causes a disruption (Zamecnik v. Indian Prairie Sch. Dist. No. 204, 710 F. Supp. 2d 711 (ND 

Illinois 2010); Young v. Giles County Board of Education, 181 F.Supp.3d 459 (2015). 

9. The Confederate flag can be banned from clothing if the school can predict a 

substantial disruption if it was worn (Hardwick ex rel. Hardwick v. Heyward, 2013). 

10. A symbol does not have to be overtly offensive to be banned; if wearing it would 

likely lead to a disruption, then it can be banned (Dariano v. Morgan Hill Unified School Dist., 

2014). 
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11. In cases of religious distribution, a school should have clearly defined rules for when 

and what may be distributed (Morgan v. Plano Independent School Dist., 2009; Taylor v. 

Roswell Independent School Dist., 2013). 

12. Distributions of outside materials can be barred if the distribution would foreseeably 

lead to a disruption (Taylor v. Roswell Independent School Dist., 2013). 

13. Tinker covers students at all levels of K-12 schooling (Cuff ex rel. BC v. Valley Cent. 

School Dist , 2012; K.A. ex rel. Ayers v. Pocono Mountain School Dist., 2013; E.T., a minor, by 

his parents v. Bureau of Special Education Appeals of the Division of Administrative Law 

Appeals, 2016). 

When the findings of this study are compared to the findings in the dissertations of 

George Theodore and Donald Mason, there are definite patterns that emerge. Theodore (1997) 

looked at differing educational philosophies and how those philosophies balance student 

expression and control over the school. This balancing act is still evident in the cases of this 

study – many of the cases briefed in this study arise from administrators exercising control over 

speech that was highly unlikely to cause a disruption.  

 Mason (2007) cases were much more concise and saw a rise in cases dealing with school 

safety and student dress being used as speech. One unresolved issue that Mason discussed was 

online speech by students. This study found that the courts are beginning to rule in a more 

homogenous way in these cases. It is also interesting to note that even though courts in Mason’s 

study had routinely ruled in schools’ favor in banning the Confederate flag that several cases in 

this study covered the same ground with the same results.  
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Substantial Disruption 

 One thing that is frequently asked is “what exactly is a substantial disruption?” For the 

cases in this study, the courts required the school day to be disrupted to rule that a disruption had 

occurred.  

R.L. v. Central York School District Dist. Court, 183 F.Supp.3d 625 (2016) is a case 

where a student posted on social media that there would be a bombing at the school the next day. 

R.L. was suspended for 23 days. His parents sued claiming that no disruption had occurred, and 

therefore the system had violated their son’s First Amendment rights. The court agreed that no 

disruption had occurred, but that the school’s actions were reasonable because the likelihood of 

disruption was present. 

 A.N. By and Through Niziolek v. Upper Perkiomen School District, Dist. Court, ED 

Pennsylvania (2017) dealt with a student who created a mash up video that included a video 

about school shooters and a song about a troubled youth shooting people. The video led to 

closing of schools, and A.N. was suspended from school. His parents sued for a violation of his 

First Amendment rights, and the court said that the closing of schools was enough to uphold the 

suspension. Interestingly, the court said that even if schools had not closed that the punishment 

would have been upheld because it would be foreseeable that a substantial disruption could have 

occurred. 

There were three cases that dealt with threatening speech in school that led to suspension 

based on the likelihood of a substantial disruption. In E.T., a minor, by his parents v. Bureau of 

Special Education Appeals of the Division of Administrative Law Appeals F.Supp.3d 221 (2016) 

a student drew violent pictures in school and said talking about a “surprise type of action” 

against the school. In Saad-El-Din v. Steiner, 101 AD 3d 73, NY: Appellate Div., 3rd Dept. 
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(2012) a student said that he was “going to just blow this place up” and “[d]on’t come to school 

on Friday.” In Cuff ex rel. BC v. Valley Cent. School Dist., 677 F. 3d 109, Court of Appeals, (2nd 

Circuit 2012) a student wrote that he wished to blow up the school with all of his teachers in it. 

The suspension of all three of these students was upheld by the courts because of the likelihood 

that their speech could lead to a disruption.  

 Taylor v. Roswell Independent School Dist. 713 F. 3d 25, Court of Appeals, (10th Circuit 

2013) is a distribution of materials case that led to a substantial disruption. Members of a church 

group attempted to distribute 2,500 fetus dolls to share their opposition to abortions. Students at 

the school complained to administrators about the distribution, and dolls were set on fire, 

decapitated, and used to clog toilets. The court upheld the prohibition of the distribution because 

it caused a disruption.  

 What these cases point to is that the courts require the school day to be greatly disrupted 

to substantiate a claim of substantial disruption under the Tinker standard. One thing that is 

interesting to point out is that in cases of threats against the school that the courts have backed 

discipline on the likelihood of a disruption. 

Conclusions and Comments 

 Educational leaders are forced to a maintain balance between the Constitutional Rights of 

their students and the peace and safety of their buildings. Students must be taught their rights and 

encouraged to be involved citizens, while they must also understand the unique circumstances of 

a school setting. With informed administrators and case-backed policy this balance can be 

achieved and maintained. 

 This study was intended to examine 92 cases between 2009 and 2017 for legal outcomes, 

main issues, and trends that developed. Even though the cases spanned the entire country, the 
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basis for all of these cases is encompassed in the First Amendment of the United States 

Constitution. The data from this study were analyzed to determine if trends in court rulings could 

be garnered. Theses court cases represent the courts’ current interpretations of laws, and should 

assist educational leaders in creating policy and maintaining order. 

 The narrow focus of this study helped to ensure that the most recent cases in the field of 

student free speech were analyzed. By examining this time period, it was interesting to see when 

cases in this study were referenced in later cases. It is amazing how a case can become 

precedence in such a short amount of time, and also how a higher court can quickly reverse a 

lower court’s ruling. 

Recommendations for Further Study 

 Based on the findings and conclusions of this study, the following recommendations are 

made. 

1. The parody social media pages in this study were all about administrators. Research 

should be conducted to see if the courts apply Tinker in the same way for parody accounts of 

students. 

2. The decoration of graduation caps has become popular in recent years. Research 

should be conducted to see if this has been challenged in court and if the rulings follow previous 

graduation attire cases. 

3. With the growth of one-to-one programs in schools, and students having devices at 

school, research should be conducted to see how courts are ruling on speech cases that involve 

online speech made during school hours.  
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4. There seems to be an unwritten rule that clothing that is in favor of something is more 

often allowed over something that is against it, even if it is the same subject. Research should be 

done to see if this trend exists. 

5. There have been many challenges to dress codes that treat boys and girls differently. 

Research should be conducted to see if courts are upholding these challenges. 

6. Even though not standing for the pledge has been settled in schools, this issue may 

resurface in light of recent NFL players’ protests. This might lead to new lawsuits that should be 

studied. 

7. The NFL player’s protest may also lead to high school athletes kneeling for the 

National Anthem. The treatment by courts as to whether players have the right to protest during 

an extracurricular activity should also be studied. 
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