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ABSTRACT
Intellectual disability (ID) is a condition characterized by deficits in intelligence and adaptive
behavior with onset during the developmental period. The Supreme Court of the United States
(SCOTUS) precluded these individuals from a sentence of death (Atkins v. Virginia, 2002, 536
U.S. 304) due to their vulnerabilities within the legal system. Justice Scalia, a dissenter in Atkins,
argued this decision would encourage defendants to feign ID to avoid the death penalty. Though
empirical research has not yet evaluated Justice Scalia’s concerns, a review of the literature by
Salekin and Doane (2009) found that cognitive malingering measures that are typically utilized
in forensic settings may not be appropriate for an ID population. The purpose of the current
study was two-fold. First, to conduct an analysis of Atkins judicial opinions to investigate the
frequency with which the issue of malingering is raised, the methods used by experts to evaluate
malingering, and the impact that malingering evidence may have on determinations of ID in
these cases. Second, to conduct an empirical investigation into the influence of malingering
evidence on determinations of ID in Atkins. Malingering was found to have been mentioned in
approximately one third of publically available post-conviction Atkins opinions collected and
was found to have an impact in Atkins proceedings. In the experimental manipulation, there were
no differences found in determinations of ID related to type of malingering evidence presented
(i.e., clinical judgment vs. actuarial data) although participants considered such testimony in their
decision-making. Additionally, opposing expert testimony about the questionable use of actuarial
measures of malingering did not impact ID determinations.
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1. INTRODUCTION
Malingering: The Impact and Influence in Atkins Cases
In Atkins v. Virginia (Atkins v. Virginia, 2002, 536 U.S. 304), the Supreme Court of the
United States (SCOTUS) decided that certain impairments render offenders with intellectual
disability (ID) less culpable than other offenders and as a result, made them ineligible for the death
penalty. Writing for the majority, Justice Stevens expressed the following rationale for the decision
in Atkins: “Because of their disabilities in areas of reasoning, judgment, and control of their
impulses, however, they do not act with the level of moral culpability that characterizes the most
serious adult criminal conduct. Moreover, their impairments can jeopardize the reliability and
fairness of capital proceedings.” (Atkins v. Virginia, 2002, 536 U.S. 304, p. 6). Since this decision,
capital defendants can put forth what have been termed “Atkins claims”, whereby the claimant1
must prove he/she meets the criteria for ID as defined by state law/precedent.
Legal determinations of ID have posed challenges for both legal and mental health
professionals. In Atkins, the SCOTUS provided some guidance as to how to legally determine ID,
but left the decision to the individual states. The Court did, however, offer the clinical definitions
set forth by the American Association on Intellectual and Developmental Disabilities (AAIDD,
2002) and the American Psychiatric Association (APA; 2000) as guidelines. Over the years, these
organizations have disagreed on some elements of the diagnostic criteria, but in recent times have
agreed on the presence of three main criteria: (1) deficits in intellectual ability, (2) deficits in
adaptive functioning, and (3) onset of the disorder before the age of 18 years.

1

A claimant refers to a capital defendant who is claiming they ID and cannot be given the death penalty.
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Malingering ID and Atkins Claims
Although guided by these clinical criteria, Justice Scalia raised an issue that he believed
would inevitably impact the landscape of death penalty cases. In his dissent, he argued this decision
would “[turn] the process of capital trial into a game” and stated that one need only read the
definitions of ID set forth by the APA and the AAIDD to “realize that the symptoms of this
condition can readily be feigned” and that “the capital defendant who feigns mental retardation risks
nothing at all.” (Atkins v. Virginia, 536 U.S. 304, 2002, p. 17). The root of Justice Scalia’s concern
is encompassed by the concept of malingering. Malingering is defined by the APA in its diagnostic
manual as “the intentional production of exaggerated physical or psychological symptoms,
motivated by external incentives” (APA, 2013, p726; APA, 2000, p. 739). Of note, malingering is
not a diagnostic label, but rather is identified as a V-Code. A V-Code is an identifier that brings
attention to a condition/problem that may be a focus of clinical attention. In the context of an Atkins
claim, Justice Scalia was concerned that individuals would purposefully fake ID to avoid the death
penalty. His concern has yet to be thoroughly investigated.
Intellectual Disability: Can ID be Feigned?
Given Justice Scalia’s concern, an important question is whether ID can readily be feigned.
A review of the literature revealed mixed results. In some studies when individuals were asked to
feign aspects of ID (e.g. adaptive or intellectual deficits) they could do so, but to varying degrees
(e.g. Doane & Salekin, 2008; Graue, Berry, Clark, Sollman, Cardi, Hopkins, & Werline, 2007;
Shandera, Berry, Clark, Schipper, Graue, & Harp, 2010). For example, Shandera et al. (2010) asked
a group of community volunteers to malinger ID on standard measures of intelligence and found
that the malingering group (n = 35) was able to suppress their scores to a level comparable with the
ID sample used in this study (n = 24). Another study evaluated feigned adaptive behavior ratings
(Doane and Salekin, 2008). The authors used a vignette-based study in which participants were
asked to rate the adaptive behavior of a hypothetical loved one who was on trial for a capital crime.
2

Participants were told that ratings similar to those with ID would help the loved one to avoid the
death penalty. One measure of adaptive behavior, the Adaptive Behavior Assessment System—
Second Edition (ABAS-II; Harrison & Oakland, 2003), was found to be susceptible to feigned
deficits, while exaggeration on another measure of adaptive behavior, the Scales of Independent
Behavior—Revised (SIB-R; Bruininks, Woodcock, Weatherman, & Hill, 1996), was easily
identified.
The Measurement of Malingering
In 2004, the Mississippi Supreme Court heard the case Chase v. State (873 So. 2d 1013,
1029, Miss, 2004), in which it was established that a claimant in a court in Mississippi had to prove
that they meet the criteria for ID and that they were not malingering. Though the majority of states
have not included this requirement in statute, it is present in case law (e.g., Bowling v.
Commonwealth, 163 S.W.3d 361, Ky. 2005; Dejesus v. Commonwealth, 58 A.3d 62, Pa, 2010;
Eldrigde v. Quarterman, 325 Fed. Appx. 322, Tx, 2009; United States of America v. Smith, E.D. La.
2:04-cr-00017-HGB-SS, La, 2011;) and is routine in other forensic evaluations (Archer, 2006;
Lally, 2003). At the time of writing, there is no accepted standard of practice to evaluate
malingering of ID and the findings of empirical research have demonstrated that available tests of
cognitive malingering may be invalid for individuals with ID (see Salekin & Doane, 2009 for a
review).
Actuarial Measures
Malingering can be evaluated in a variety of domains, including feigning or exaggerating
symptoms of mental disorders, cognitive impairment, and medical illnesses (Salekin and Rogers,
2007). These researchers emphasized identifying the domain of interest to help select appropriate
actuarial measures. In addition to choosing a domain, there are also different types of measures. In
general, actuarial measures of malingering fall into two categories: (1) symptom validity indicators
3

or (2) symptom validity tests (SVT; Salekin & Rogers, 2007). Measures that do not directly aim to
evaluate malingering may have symptom validity indicators, or subscales, that measure effort or
feigning (e.g. Digit Span on Wechsler Adult Intelligence Scale, 3rd Edition, or WAIS-III; Weschler,
1981). In contrast to symptom validity indicators, SVTs are specialized measures designed to
measure malingering (e.g. Test of Memory Malingering; TOMM; Tombaugh, 1996).
There exists data regarding which malingering measures psychologists have generally
endorsed within a legal context (Archer, 2006; Lally, 2003). Lally (2003) surveyed forensic
diplomates and found the following to be acceptable measures: the Minnesota Multiphasic
Personality Inventory-2 (MMPI-2; Butcher, Dahlstrom, Graham, Tellegen, Kreammer, 1989; 92%),
Structured interview of reported symptoms (SIRS; Rogers, Bagby, Dickens, 1992; 89%), WAIS–III
(75%), Rey Fifteen Item Visual Memory Test (Rey-152; Rey, 1964; 68%), TOMM (64%), Validity
Indicator Profile (VIP; Frederick, 1997; 53%), Personality Assessment Inventory (PAI; Morey,
1991; 53%), and Halstead–Reitan Neuro- psychological Battery (HRNB; Reitan, 1985; 51%). More
recently, Archer (2006) surveyed 152 forensic psychology diplomats and found the most common
malingering measures used in adult forensic evaluations were the SIRS, TOMM, VIP, Rey–15, and
Miller Forensic Assessment of Symptoms Test (M-FAST; Miller, 2001). Of import, the findings of
these two studies are only valuable in so far that they indicate a general approval for these
instruments; the findings cannot be used to support the use of these measures across all legal
contexts. For example, the MMPI-2, PAI, and SIRS are all measures designed to detect
psychopathology and should not be endorsed for use in the context of an Atkins evaluation because
they are all inappropriate for the assessment of cognitive malingering. Although variability exists,
there are commonly endorsed measures to detect malingering (Archer, 2006; Lally, 2003), of which

2

For clarity, the Rey 15-Item was never officially named by Rey in 1964, and has been referred by to by many names (e.g. “Rey Memory Test,” the
“Rey 15-Item Memory Test,” “Rey’s 15-Item Visual Memory Test,” or “Memory for Fifteen Items Test”) as noted by Martin, (2002).
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only a few are considered to be valid methods to assess malingered cognitive impairment and none
of which have been normed with an ID population.
Measuring malingered cognitive impairment.
Cognitive measures of malingering can be used for a variety of evaluations in a variety of
populations (e.g., those with traumatic brain injuries (TBI), memory impairment, epilepsy, and ID;
Boone, 2007). There have also been surveys of professionals as to what measures of cognitive
malingering are commonly used. Slick (2003) investigated generally accepted cognitive
malingering measures within a sample of neuropsychologists. He surveyed 24 neuropsychologists
in personal injury litigation and 79% reported use of at least one specialized technique for detecting
malingering in every case. Of the nine identified tests, the TOMM was the most frequently reported
measure, with 45.8% of respondents who reported they use it often or always, followed by the Rey15 (33.3%) and the Recognition Memory Test (RMT; Warrington, 1984; 25%).
Victor and Boone (2007) similarly surveyed forensic diplomates (n = 50), however, these
researchers specifically aimed to determine which tests of cognitive malingering were used when
the question was whether the evaluee had ID. The authors found the following were the most
popularly endorsed tests: TOMM (64%), VIP (50%), Rey 15-Item Test (44%), and SIRS (30%),
Word Memory Test (WMT; Green, 2003; Green, Allen, & Astner, 1996; 14%), M-FAST (12%),
and Rey Dot Counting Test (DCT; Boon, Lu, & Hertzberg, 2002; 10%). Of note, most of these
measures were designed to detect malingered cognitive impairment, though some were not (i.e.,
SIRS; M-FAST).
It is evident from both general surveys of acceptable malingering measures and a specific
survey of acceptable cognitive malingering measures to determine ID, that there are some generally
accepted measures of cognitive malingering. However, reviews of the literature regarding the use of
these cognitive malingering measures with an ID population found either a startling absence of
support or unacceptably low accuracy (Salekin & Doane, 2009; Victor & Boone, 2007). These
5

authors provided evidence about how these often accepted and recommended measures may not be
appropriate for use with this population. The following section provides a brief overview of this
research (for a full review, please see Salekin & Doane, 2009; Victor & Boone, 2007).
The test of memory malingering. The TOMM is one of the most consistently endorsed tests
of malingering (e.g. Lally, 2003; Slick, 2004; Victor & Boone, 2007). However, within evaluations
of cognitive malingering in an ID population research has shown that the TOMM has specificity
rates3 that range from .55 (Hurley and Deal, 2006) to 1.00 (Simon, 2007). In essence, the Hurley &
Deal specificity rate would accurately identify 55% of true cases of ID as not malingering, but
would misclassify 45% of true cases as malingering. The findings of Simon, on the other hand,
utilized a forensic population of individuals with ID, and found that the TOMM only misclassified
one of the 21 participants based on Trial 2 and none on the Retention Trial.
The findings of Graue (2007) found specificity rates that were better than those of Hurley
and Deal, but less than those of Simon. Graue compared a sample of community volunteers who
were asked to suppress their IQ scores and a sample of individuals with ID recruited from a
community mental health center. He found a specificity rate of .69 for Trial 2 and .89 on the
Retention trial.
These research findings demonstrated very disparate specificity rates and raise concern
about the use of the TOMM in these high stakes settings. One explanation for these differences in
specificity rates may be explained by the sample used. Simon used a forensic population, as
compared to community samples in the other studies, and forensic settings may offer more
structure, support, or treatment to these individuals, potentially increasing scores (Love, Glassmire,
Zanolini, and Wolf, 2014). Additionally, Simon’s test battery was shorter than the other studies.
This may have decreased fatigue for participants in Simon’s study, whereas participants in studies
3

A specificity rate refers to the likelihood that a person who does not have a condition (i.e. malingering) is correctly identified as not having that
condition.
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with longer batteries may have become tired, which may have adversely impacted scores (Love et
al., 2014)
Rey 15. The Rey 15-Item has also been used in the assessment of cognitive malingering and
has been shown to have unacceptably low specificity across different populations (Reznek, 2005).
For example, early research on the Rey-15 Item showed specificity rates of .62 (Goldberg and
Miller, 1986). More recent studies have found very low specificity in an ID population, including
.21 (Hurley & Deal, 2006) and .17 (Marshall & Happe, 2007). Some researchers have cautioned
against the use of the Rey-15 Item with an ID population (e.g. Hayes, Hale, & Gouvier, 1997; Love
et al., 2014; Reznek, 2005)
Validity Indicator Profile (VIP): The VIP, as previously noted, is another commonly used
cognitive malingering measure. According to the VIP manual, a sample of 40 individuals with ID
was utilized during the norming process and a specificity rate of .05 was found. Other than this
information, the validity of the VIP with an ID population, or for use in identifying someone who is
malingering ID, is not known. In the manual for the VIP, the author made the following statement
regarding the use of the measure with individuals with ID: ‘‘the VIP test should not be administered
to persons with obvious history of mental retardation’’ (Frederick, 1997, p. 8). In a review article,
Frederick (2002) provided clarification to what appeared to be a prohibition of the use of the VIP
with an ID population; he continued to state that it should not be used in cases of known ID, but can
be used in cases of “suspected” ID. In this article Frederick made the recommendation to “make
decisions about motivation and effort in light of all the evidence.” He stated if he knew someone
had a long history of ID, he would have “no use for the VIP or any other instrument measuring
response style” (Frederick, 2002, p. 142). The VIP is an example of a measure that is in need of
more empirical investigation into the utility with an ID population.
Since the review by Salekin and Doane in 2009, there has been continued discussion about
the use of actuarial malingering measures for an ID population (e.g. Everington & Olley, 2008;
7

Macvaugh & Cunningham 2009; Macvaugh, Salekin, & Olley, 2009). In 2009, the American
Academy of Clinical Neuropsychology publically stated that the organization does not endorse the
use of existing measures of cognitive malingering with an ID population. This has also been
discussed in legal articles by Blume and colleagues (e.g., 2014; 2009) and has appeared through
expert testimony which discussed the questionable use of actuarial malingering measures for an ID
population in at least one legal case (i.e., Allen v. Wilson, No. 1:01-cv-1658-JDT-TAB, 2012)
Empirical research has also continued to be conducted to investigate the use of cognitive
malingering measures. In 2010, Shandera and colleagues examined how well cognitive malingering
measures (i.e., TOMM, WMT, Digit Memory Test) discriminated between a group of individuals
with ID and a group of community members asked to malinger ID. The researchers found the
TOMM had specificity rates of .88 on Trial 2 and .92 on the Retention Trial, the DMT (Guilmette,
Hart, Guiliano, & Leininger, 1994) was .88, the WMT ranged from .42 to .25 (depending on aspect
of the test), among a few others that had specificity rates significantly less than .9. The researchers
found these specificity rates changed when different cut scores were applied and based on their
findings they cited concerns about the use of these measures with an ID population.
More recently, Love et al. (2014) evaluated the validity of the TOMM, the Rey-15 Item, and
the Rey Word Recognition Test (WRT; Lezak, 1995; Rey, 1941) when used with a sample of 21
forensic inpatients with ID. They found the TOMM had specificity rates of .95 for Trial 2 and 1.00
for the Retention Trial. Love and colleagues combined their data with previous studies (Graue et al.,
2007; Shandera et al., 2010) to increase the sample size to 71 and found specificity rates of .84 for
Trial 2 and .90 for the Retention Trial. The Rey-15 Item had a specificity rate of .76 using the
standard cut score and these authors cautioned against the use of the Rey-15 Item. They did provide
some recommendations to help clinicians in these evaluations. Specifically, (1) to exercise more
caution interpreting malingering measures in outpatient samples as compared to forensic samples, to
administer a malingering measure at the beginning of an evaluation (to reduce fatigue), and to use
8

the WRT and TOMM. The latter recommendation being based in the fact that none of the
individuals (n = 21) in their study failed both.
The Impact of Mental Health Expert Evidence
Malingering: The Impact of Labeling
Seminal work over the past two decades has led to a greater understanding of malingering
and how to assess it (e.g., Rogers, 2008; Rogers, Sewell, & Goldstein, 1994; Rogers, Bagby, &
Dickens, 1992; Slick, Sherman, Iverson, 1999). As this work has come to the forefront, Rogers and
colleagues have identified many commonly held misconceptions about the meaning of malingering
(Rogers & Bender, 2012; Rogers, 2008; Rogers & Bender, 2003; Rogers, 1998). For example, the
misconception that malingering is either very rare or very common has been refuted by survey
research. Survey results demonstrated neither rare nor common malingering rates of 7.4% (Rogers,
Sewell, & Goldstein, 1994) and 7.2% (Rogers, Salekin, Sewell, Goldstein, & Leonard, 1998) in
clinical settings, and 15.7% (Rogers et al., 1994) and 17.4% (Rogers et al., 1998) in forensic
settings. Additionally, research has shown that base rates vary across settings, and the way in which
base rates are measured impacts the findings (Rogers, Salekin, Sewell, Goldstein, & Leonard, 1998;
Rosenfeld, Sands, & Van Gorp, 2000).
A number of common misconceptions may be linked to the prejudicial nature of labeling a
person a “malingerer.” For example, Rogers (2008) stated that some clinicians incorrectly believe
that malingering is a static response (i.e., “once a malingerer, always a malingerer”). Empirical
evidence has demonstrated that inmates rarely feign unless there is high external incentive, which
suggests that malingering is a dynamic response style that is context-specific (Walters, 1988).
Rogers (2008) also argued that the idea that malingering precludes genuine psychopathology, is
typical of antisocial individuals, or is definite in the presence of deception seem to all be based on
erroneous notions. Although the additive effect of misconceptions on clinicians’ abilities to perform
these assessments is unknown, Rogers maintained that an unsound evaluation could have an adverse
9

impact on defendants who are misclassified as malingerers. In fact, labeling an individual a
“malingerer” is thought to have a prejudicial effect in forensic settings and researchers and
clinicians have cautioned against using the term unless the data is virtually unequivocal (e.g.,
Greiffenstein, 2006; Lezak, Howieson, & Loring, 2004; Melton et al., 1997). Additionally, Slick et
al. (2004) found that experts in their survey were less likely to use the label malingering, but found
it acceptable to describe the finding in other terms (e.g. exaggeration).
One empirical study (Kirkley, 2008) investigated the impact that malingering evidence,
presented during testimony about traumatic brain injury, had on the monetary awards appropriated
by mock jurors’ in a civil trial. Kirkley found that evidence that malingering had an adverse impact
on the damage awards. Specifically, when evidence of malingering was presented, less money was
awarded to the plaintiff.
Expert Testimony
Expert testimony is the testimony made by a person, who has been qualified due to their
specialized knowledge in that field or topic, about a scientific, technical, or professional issue (US
Legal, n.d.). The goal is to aid the trier-of-fact in their decision-making. Expert mental health
testimony is testimony made by an expert in the field regarding a mental health issue to aid the trierof-fact in a decision that the judge may not have been able to decide upon without it (Meyer, 2015).
Although experts are typically retained by a side (e.g., the prosecution or the defense) expert
testimony is expected to be objective and unbiased (Meyer, 2015).
Redding and Murrie (2010) argued there has been an increased reliance on psychological or
mental health evidence. The authors point to the decision in Atkins as evidence to support their
point, citing the court’s reliance on amicus curiae (“friend of the court”) briefs written by the APA
citing psychological findings. Since the Atkins decision, expert testimony has become increasingly
important in these cases (Miller and Fluent, 2014), which has become evident in case law as it has
changed due to the mental health standards (e.g., Hall v. Florida, 134 S. Ct. 1986, 2014). In these
10

cases, unlike many others where mental health testimony may be relevant but not determinative
(e.g., a mental illness in determinations of competency), the legal determination hinges on whether
or not the trier of fact legally determines someone meets criteria for a clinical diagnosis (Bonnie,
2007). As a result, judges need mental health evidence regarding the clinical diagnosis of ID in
order to make their legal determinations.
There are various methods by which an expert can conduct evaluations and present this
information to the courts. Some experts use clinical judgment and some use actuarial assessment,
while others use a combination of the two (Dawes, Faust, and Meehl, 1989). Clinical judgment is
“the clinician’s development of interpretative strategies” and “depends on prior experience and
knowledge” (Dawes, Faust, and Meehl, 1989, p 1668). This type of testimony is primarily
determined by a clinician’s judgment and is considered a more subjective method of evaluation. An
alternative method is actuarial assessment, which is a more statistically-driven, empiricallysupported approach. Dawes and colleagues (1989, p 1668) state, “To be truly actuarial,
interpretations must be both automatic (that is, pre-specified or routinized) and based on empirically
established relations.”
Though data does not exist regarding the frequency with which experts use one mode of
testimony versus both, research has demonstrated that judges more commonly believe in, or rely on,
testimony that is based on clinical judgment as compared to actuarial data (Melton, Petrila,
Poythress, & Slobogin 1997; Monahan & Walker, 1998; Redding & Murrie, 2010; Redding, Floyd,
& Hawk, 2001). In addition, they may be more likely to exclude actuarial testimony as compared to
clinical judgment testimony (Slobogin, 1998). This trend has also been found with mock jurors.
Some research has shown mock jurors also view expert testimony that is based on clinical judgment
to be more persuasive than when it is based on actuarial data (Krauss, McCabe, & Lieberman, 2011;
Krauss & Lee, 2003; Krauss and Sales, 2001). One study did not support this preference (Guy &
Edens, 2003).
11

Redding and Murrie (2010) reasoned that a potential reason judges rely on clinical data
more so than actuarial data is their limited comprehension of such specific scientific concepts. In
Daubert v. Merrell Dow Pharmaceuticals, Inc. (509 U.S. 579, 1993) judges even expressed concern
as they were handed the task of gatekeepers for valid and reliable scientific evidence. Since that
time, research has shown judges do not always understand scientific concepts (e.g., Gatowski, 2001;
Kovera and McAuliff, 2000; Manuto and O’Rourke, 1991). Redding and Murrie (2010) purported
this literature indicates judges may not necessarily act as safeguards for unreliable expert testimony.
Levett and Kovera (2009; 2008) similarly found mock jurors may also not act as safeguards
for unreliable expert testimony. These researchers investigated the effectiveness of opposing expert
testimony to educate mock-jurors about unreliable expert testimony. In their first study, Levett and
Kovera (2008) manipulated the type of defense expert testimony (valid, not valid) and the type of
opposing prosecution expert testimony (absent, standard, addresses other experts methodology).
The authors found that compared to the control condition (i.e. no opposing expert), jurors rendered
more guilty verdicts and this was true even when there was testimony presented with questionable
reliability. In a later study, these same authors investigated mediators of effects of opposing expert
testimony. They found the presence, rather than the content, impacted juror decision-making. It was
found that general acceptance of the science mediated this relationship (Levett & Kovera, 2009).
Based on the results of this study, the authors concluded that the adversarial system is not
necessarily a safeguard against unreliable expert testimony as jurors do not appear to recognize it.
The Current Study
The purpose of the current study was to evaluate the presence and impact of malingering in
post-conviction Atkins cases. It was believed that the introduction of evidence about malingering
would have an adverse impact on Atkins claims and result in fewer findings of ID. In order to
accomplish this goal, this study was conducted in two phases: (1) a case analysis of post-conviction
judicial opinions in Atkins cases, and (2) an empirical study that evaluated the type of malingering
12

evidence on determinations of ID using a vignette-based design.
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2. PHASE 1: HYPOTHESES
In phase relevant data was collected from post-conviction Atkins opinions that mentioned
malingering. From these cases, information was gathered regarding how often the issue was raised
and the presence of other variables that were thought to be associated with outcome. Variables of
interest included, but were not limited to, the following: findings of malingering by expert
witnesses, findings of malingering by the judge, number of experts, and method of assessment. The
goal was to gain an understanding of the prevalence with which the issue has been raised and how it
has been addressed in these cases.
Hypotheses
Hypothesis 1
Due to the belief that malingering has a prejudicial effect (Greiffenstein, 2006; Lezak,
Howieson, & Loring, 2004; Melton et al., 1997), it was hypothesized that Atkins opinions that
mentioned malingering and Atkins opinions that did not mention malingering would have
significantly different outcomes. Specifically, it was believed that Atkins opinions that did mention
malingering would be less likely to find a claimant to have ID than those opinions that did not
mention the term malingering.
Hypothesis 2
Using only the sample of cases in which malingering was mentioned, it was hypothesized
that findings of malingering would significantly influence outcome in Atkins cases. Specifically, it
was believed that findings of malingering by an expert or the judge would be associated with fewer
findings of ID.
Exploratory Hypothesis
14

Hypothesis 3. Using only the sample of cases in which malingering was mentioned, it was
hypothesized that there would be a relationship between the number of experts per side (defense;
prosecution) and findings of malingering by the judge. It was believed that the more experts either
side has, the more the judge would rely on the findings of that side. This variable was operationally
defined using count data (i.e., number of experts).
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3. PHASE 1: METHODOLOGY
The goal of Phase 1 of this study was to examine the prevalence of malingering evidence
and its’ impact on decision-making in Atkins cases. A search of legal and other databases was
conducted to collect as many judicial opinions4 in Atkins cases as possible (also referred to as Atkins
opinions). Collected Atkins opinions were divided into two groups: (1) those that mentioned
malingering (i.e., “malingering” group) in any capacity, and (2) those that did not (i.e., “nonmalingering” group). These opinions were coded for a number of variables of interest, which
included offender characteristics, judicial characteristics (e.g. court level, state), number of experts
(i.e. prosecution, defense, and court appointed), mention of malingering, malingering assessment
method (i.e. test used, no test used), findings of malingering (e.g. by the judge, expert witness), and
outcome of the case (e.g. ID, “not ID”, Remanded5) (see Appendices A and B for the coding
sheets).
Case Identification
After approval from The University of Alabama’s Institutional Review Board (IRB), data
was collected between September 2013 and January of 2014, as well as during the summer of 2014.
Data was collected from multiple sites including LexisNexis Academic, Death Penalty Information
Center, Intellectual Competence and the Death Penalty, and Google Scholar searches. LexisNexis
Academic is a legal research database for appeal opinions. Intellectual Competence and the Death
Penalty is a website and blog that is run by Dr. Kevin McGrew. This is a publicly available
website/blog and regularly updates a list of judicial opinions of Atkins claims. The Death Penalty
4

5

Judicial opinions are a judge’s written explanation of a case decision (Business Dictionary, n.d.).
When a case is remanded, it means it is returned to a lower court for reconsideration.
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Information Center, another publicly available website, lists cases in which a claimant’s death
sentence was reversed to a life sentence after the 2002 Atkins decision.
To ensure opinions that were collected were relevant to Atkins decisions, there was specific
inclusion criteria a case needed to meet. To be included in this study, the judicial opinion had to
specifically reference Atkins, had to occur after the Atkins v. Virginia decision in 2002, and had to
involve a capital charge. A total of 534 Atkins opinions were collected. Of these, 83 were excluded
as they were deemed to not meet inclusion criteria, which left a total of 451 Atkins opinions. As
mentioned, to analyze malingering, the collected Atkins opinions were divided into two groups,
those opinions that mentioned malingering (n = 150; 33.2%) and those that did not (n = 301;
66.8%). Search terms, including “malinger,” “effort,” “fake,” “feign,” and “exaggerate,” were used
to separate the malingering group from the non-malingering group. All of the opinions collected for
this study are available to the public and accessible via the Internet.
Of note, a claimant may have more than one Atkins opinion because their case may have
been heard in several courts. This would create issues of independence within and between the two
groups. In an effort to decrease issues of independence, these cases were collapsed. Specifically, all
details from the various opinions were coded and the most recent decision was used for categories
that had changed across time (e.g., if a case had been remanded and then later the defendant was
found to not have ID, this latter decision was reflected in the coding). For the malingering group,
this resulted in a total of 123 unique Atkins cases that mentioned malingering in some capacity.
There were 37 individuals who had opinions in both the malingering and non-malingering groups. If
a claimant was in the malingering group, they were removed from the non-malingering group. The
remaining opinions in the non-malingering group were randomly assigned a number. Any
individual with multiple opinions was assigned the same number. Of the remaining individuals in
the non-malingering group, 123 unique claimants were randomly selected and the opinions were
coded in the same way as the malingering group (i.e., if a person had multiple opinions, the most
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recent decision was used).
Measures
Data coding sheet (Appendices A and B)
The coding sheet used for the malingering group (Appendix A) was created after careful
consideration of the factors thought to influence judicial decision-making in Atkins cases in which
the issue of malingering was raised. These factors were derived from previous case analysis
research (e.g. DeMatteo, Edens, Galloway, Cox, Smith, and Formon, 2013; Hedge, 2012; DeMatteo
and Edens, 2006) and from careful examination of Atkins cases. The coding sheet contained a
number of categorical variables with numerous subcategories related to the case (e.g. name of state
of origin; court), offender (e.g. gender, age, ethnicity), and outcome characteristics (e.g. ID, “not
ID”, Remanded). In addition, a number of malingering-specific variables were included, such as the
introduction of malingering (e.g. mentioned by defense, prosecution, or statute requirement), expert
finding of malingering, and judicial finding of malingering, among others.
A second coding sheet (Appendix B) was created for the non-malingering sample. With the
exception of the malingering specific items, this coding sheet was the same as that used for the
malingering group. As a result, the same variables related to the case, offender, and outcome
characteristics were included.
Procedure
After approval from The University of Alabama’s Institutional Review Board (IRB),
opinions were collected from the previously listed sites, which included LexisNexis Academic,
Death Penalty Information Center, Intellectual Competence and the Death Penalty, and Google
Scholar searches. Search terms, such as “Atkins” and “mental retardation,” were used to collect
opinions from LexisNexis Academic. Atkins opinions were collected directly from Intellectual
Competence and the Death Penalty. The Death Penalty Information Center, another publicly
available website, was used to collect case names. Any additional case names gathered from this
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website were searched using either google.com or LexisNexis Academic to access publicly
viewable, complete opinions. Prior to inclusion of these collected cases, each case was previewed to
ensure inclusion criteria were met.
Once cases were collected and those that did not meet exclusion criteria were removed, the
collected Atkins opinions were divided into two groups, those opinions that mentioned malingering
and those that did not. Search terms, including “malinger,” “effort,” “fake,” “feign,” and
“exaggerate,” were used to separate the malingering group from the non-malingering group.
Case Coding
Once Atkins opinions were identified, the primary investigator and trained undergraduate
research assistants coded all of the opinions. Each opinion was coded by a minimum of two coders
to increase accuracy. Discrepancies in individual items were subjected to a third coding by the
primary investigator. In order to reconcile discrepant answers, relevant portions of the opinion were
reread to identify the most accurate coding scheme. Finally, all cases were subjected to a final
review by the primary investigator to ensure the highest level of coding accuracy.
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4. PHASE 1: RESULTS
Overview of the Cases
Malingering Group
With regard to the malingering group, these claimants’ cases primarily occurred at the State
Supreme Court level (n = 52; 42%), followed by the US State District Court level (n = 26; 21%) and
the US Circuit Court level (n = 25; 20%) (See Table 1). These cases most commonly occurred in
Texas (n = 23; 19%) and Mississippi (n = 18, 15%) (See Table 14 for a tabular depiction of the
states). The majority of cases were held to a preponderance of the evidence burden of proof (n = 87;
71%). The average age of a claimant was 29 years old (SD = 9.02) and every case except one
involved a male claimant (See Tables 2). The majority of claimants were African American/Black
(n = 61; 50%), White (n = 25; 20%), and Hispanic (n = 16; 13%) (See Table 3). The majority of
claimants were found not to have ID (See Table 4). With regard to expert testimony, the average
number of experts for both the state and the defense was one expert (See Table 5).
Table 1
Judicial Court in Which the Atkins Opinion was Heard
Court
Frequency (%)
Found Not ID
State Supreme Court
52 (42.3%)
32
US State District Court
26 (21.1%)
15
US Circuit Court
25 (20.3%)
15
State Court of Criminal
18 (14.6%)
11
Appeals
US Supreme Court
1 (.8%)
0
State Superior Court
1 (.8%)
0
Total
123 (100%)
73
*One case was withdrawn at the State Supreme Court Level.
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Found ID
5
11
6
5

Remanded
14
4
1
2

0
0
27

0
1
22

Table 2
Claimant Age at the Time of the Offense
Age
Frequency
17-20
12
21-25
17
26-30
16
31-35
11
36-40
8
41-45
4
46-50
3
51-55
2
Unknown
50
Total
123

%
9.8
13.8
13.0
8.9
6.5
3.3
2.4
1.6
40.7
100

Table 3
Claimant Race
Race
Black
White
Hispanic
Native American
Unknown
Total

Frequency
61
25
16
11
20
123

%
49.6
20.3
13.0
0.8
16.3
100

Table 4
Case Outcomes for Malingering Group
Outcome
Frequency
Not ID
73
ID
27
Remanded
22
Withdrawn
1
Total
123

%
59.3
22.0
17.9
0.8
100

Table 5
Number of Experts
Side
State
Defense

Mean (Range)
≈ 1 (0-4)
≈ 1 (0-4)

Found Not ID
(Range)
≈ 1 (0-4)
≈ 1 (0-6)

Found ID
(Range)
≈ 1 (0-3)
≈ 2 (0-6)

Remanded
(Range)
≈ 1 (0-3)
≈ 2 (0-7)

With regard to malingering specific variables, the state and defense raised the issue of
malingering in a similar amount of cases (n = 75 and n = 72, respectively). See below for a tabular
depiction.
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Table 6
Number of Times a Party Raised the Issue of Malingering
Side
Frequency (%)
Found Not ID
State
75 (60.9%)
44
Defense
72 (58.5%)
43

Found ID
22
18

Remanded
9
11

In cases in which the state rendered an opinion with regard to malingering (n = 70), the state expert
primarily found the claimant to be malingering. On the other hand, in cases in which the defense
rendered an opinion with regard to malingering (n = 68), the defense expert primarily found the
claimant to not be malingering. See Figures 1 and 2 below for a visual depiction of the opinions by
party (defense; prosecution) and outcome (ID; not ID). Of note, court appointed experts were
limited in number (n = 12) and rendered opinions about malingering evidence in few cases (n = 7).
As a result, this group was removed from analyses. Finally, judges’ determinations of ID seemed
largely aligned with whether or not they found a claimant to have ID (See Table 7).

Figure 1. State and Defense Expert Findings of Malingering by Outcome
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Figure 2. State and Defense Expert Findings of Not Malingering by Outcome
Table 7
Judicial Findings of Malingering
Finding
Frequency (%)
Malingering
28 (22.8%)
Not Malingering
20 (16.2%)
No Finding Mentioned
75 (61.0%)

Found Not ID
26
1
46

Found ID
1
19
7

Remanded
1
0
21

A specific interest was to explore the types of actuarial measures, if any, were used to
evaluate malingering. Overall, there appeared to be infrequent use of actuarial measures for both
sides (i.e., state experts: n = 33; 27%; defense experts: n = 27; 22%). Below are depictions of
determinations of ID when experts did and did not use actuarial measures.
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Figure 3. State and Defense Expert Actuarial Measure Use

Figure 4. State and Defense Expert When No Actuarial Measure is Used
With regard to specific tests used by experts, many were not named in the judicial opinions.
The following tables provide an overview of the specific malingering assessments used by each side
(See Tables 8 and 9).
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Table 8
Malingering Test Usage by the State Expert
Malingering Test
Not Mentioned
No State Evaluator
No Test
Multiple Tests
Test Used (Name Not Mentioned)
TOMM
MMPI
Rey 15 Item
WMT
M Scale

Frequency
41
27
22
12
7
6
3
3
1
1

Table 9
Malingering Test Usage by the Defense Expert
Malingering Test
Not Mentioned
No Test
Test Used (Name Not Mentioned)
Multiple Tests
TOMM
No Defense Evaluator
MMPI
Rey 15 Item
Dot Counting
WRAT

Frequency
56
36
10
5
5
4
3
2
1
1

%
33.3
22.0
17.9
9.8
5.7
4.9
2.4
2.4
0.8
0.8

%
45.5
29.3
8.1
4.1
4.1
3.3
2.4
1.6
0.8
0.8

Non-Malingering Group
Of the 123 claimants in the non-malingering group, these cases primarily occurred at the
State Supreme Court level (n = 51; 42%), the US Circuit Court level (n = 36; 29%), and the State
Court of Criminal Appeals (n = 22; 18%) (See Table 10). The non-malingering group cases had
almost a third of cases occur in Texas (n = 35; 28%) (See Table 14 for a tabular depiction of the
states). The average age of a claimant was 27.5 years old (SD = 8.29) (See Table 11) and every
case involved a male claimant. The majority of claimants were African American/Black (n = 64,
52%), White (n = 25, 20%), or Hispanic (n = 21, 17%) (See Table 12). The majority of claimants
were found to not have ID. See Table 13 for a breakdown of outcomes.

25

Table 10
Judicial Court in Which the Atkins Opinion was Heard
Court
Frequency (%)
Found Not ID
State Supreme Court
51 (41.5%)
29
US Circuit Court
36 (29.3%)
25
State Court of Criminal
22 (17.9%)
12
Appeals
US State District Court
13 (10.6%)
6
US Supreme Court
1 (0.8%)
0
State Superior Court
0 (0.0%)
0
Total
123 (100%)
73

Found ID
7
3
4

Remanded
15
8
5

4
0
0
18

3
1
0
32

Table 11
Claimant Age at the Time of the Offense
Age
Frequency
16-20
21
21-25
28
26-30
23
31-35
17
36-40
7
41-45
3
46-50
2
51-55
0
56-60
1
61-65
1
Unknown
20
Total
123

%
17.1
22.8
18.7
13.8
5.7
2.4
1.6
0
.8
.8
16.3
100

Table 12
Claimant Race
Race
Black
White
Hispanic
Unknown
Total

Frequency
64
25
21
13
123

%
52.0
20.3
17.1
10.6
100

Table 13
Case Outcomes for Non-Malingering Group
Outcome
Frequency
Not ID
73
ID
18
Remanded
32
Total
123

%
59.3
14.6
26
100

Group Comparisons
Statistical analyses were run to ensure no group differences existed between the malingering
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and non-malingering groups on the following case variables: (1) court level, (2) age of claimant, (3)
sex of claimant, and (4) race of claimant. A series of chi-square tests of independence were run in
order to test for group differences. No significant differences were found for race of claimant (p =
.68), court level (p = .17), or sex of claimant (p =1.00, two tailed Fisher's exact test).
To evaluate for a statistically significant difference in the age of the claimants between the
two groups, a t-test is typically used. However, Weber and Popova (2012) noted that equivalence
testing and effect testing are not one in the same. They argue that the goal of effect testing is to
reject the null hypothesis (i.e., these two groups are not the same), while equivalence testing is the
opposite (i.e., these two groups are the same). As a result, effect testing may miss important
differences in groups because the bar to reject the null is high, therefore, the ability to detect
“sameness” is very low. As a result, a new method of equivalence testing may be used to compare
groups on a continuous outcome, similar to a t-test, to test for a lack of differences and is less likely
to miss smaller differences that effect testing may not notice. No significant differences were found
in age between the malingering and non-malingering groups, (t (174) = -1.40, p = .63, Δ = .10).
The only potential differences noted between groups were the states in which the crime was
committed. Although statistical analyses were limited due to violation of the assumption of
minimum expected cell counts, the malingering and non-malingering groups appear to have some
differences (See Table 14). The literature has discussed the different approaches states generally use
when addressing Atkins claims (Steiker & Steiker, 2008; Veraldi & Veraldi, 2008; Duvall & Morris,
2006). As a result, in addition to running analyses to compare these two groups with one another in
hypothesis 1, both the malingering and non-malingering groups were also compared to the national
average of success (Blume et al., 2014), which may be a more representative sample of these Atkins.
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Table 14
Case Frequencies by State
State
Non-Malingering Frequency (%)
Alabama
7 (5.7)
Arizona
2 (1.6)
Arkansas
3 (2.4)
California
1 (.8)
Florida
12 (9.8)*
Georgia
1 (0.8)
Idaho
0 (0)
Illinois
1 (0.8)
Indiana
2 (1.6)
Kentucky
3 (2.4)
Louisiana
11 (8.9)*
Maryland
1 (0.8)
Mississippi
18 (14.6)*
Missouri
4 (3.3)
Nebraska
2 (1.6)
New Jersey
0 (0)
Nevada
1 (0.8)
New Mexico
0 (0)
North Carolina
3 (2.4)
Ohio
5 (4.1)
Oklahoma
4 (3.3)
Pennsylvania
5 (4.1)
Puerto Rico
1 (0.8)
South Carolina
0 (0)
Tennessee
9 (7.3)*
Texas
23 (18.7)*
Utah
1 (0.8)
Virginia
2 (1.6)
Washington
DC
1 (0.8)
Total
123 (100)
Note. * Denotes top five cases for each group.

Malingering Group Frequency (%)
4 (3.3)
8 (6.5)*
4 (3.3)
3 (2.4)
11 (8.9)*
4 (3.3)
1 (0.8)
0 (0)
1 (0.8)
0 (0)
4 (3.3)
0 (0)
6 (4.9)
3 (2.4)
0 (0)
2 (1.6)
0 (0)
2 (0.8)
4 (3.3)
8 (6.5)*
10 (8.1)*
6 (4.9)
0 (0)
1 (0.8)
0 (0)
35 (28.5)*
0 (0)
6 (4.9)
0 (0)
123 (100)

Preliminary Analyses
Analyses were conducted to ensure that the assumptions of the utilized statistics were met.
The main statistical techniques used in the following analyses to explore the hypothesized
relationships included chi-square tests of independence, chi-square tests of goodness-of-fit, and
logistic regressions. Chi-square tests have limited assumptions to be met, other than expectancies
with regard to cell count. This will be discussed as necessary within each individual hypothesis.

28

When using logistic regression, considerations include adequate sample size, lack of
multicollinearity amongst the predictors, and outliers. This study was limited in sample size by the
number of cases in which malingering is actually occurring, and further by the number of cases that
have determinations regarding malingering. In other words, the sample size could not have been
increased and any limitations related to this will be discussed. Multicollinearity, or high
correlations amongst predictors, can present a problem when running certain statistical techniques
and can result in significant findings when no true effect exists. No significant findings were found
amongst predictors used in the following analyses. Finally, outliers were also considered, but were
kept in analyses because they did not differ much from other cases.
Main Analyses
Hypothesis 1. In order to test the hypothesized association between malingering and
outcome, a chi-square test of independence was run with group affiliation (malingering, nonmalingering) and outcome (found to have ID, found to not have ID). There were no significant
differences between the groups,

2

(3, n = 246) = 4.65, p = .20, phi = .14.

Given the appearance of differences amongst states between the two groups and the different
approaches states generally exhibit to addressing Atkins claims (Steiker & Steiker, 2008; Veraldi &
Veraldi, 2008; Duvall & Morris, 2006), it was decided to also compare the both groups success rate
to the national success rate reported by Blume et al. (2014). The success rate used was 44%6 of
claimants were found to have ID. A series of chi square goodness of fit tests were used, both of
which found significant differences in findings of ID between both the malingering and nonmalingering groups and the rate of success found by Blume (See Table 15). In other words, in both
the malingering and non-malingering groups claimants were more often found not to have ID as

6

Blume and colleagues (2014) reported varying success rates, from 26% to 63%, depending how “success” was
operationally defined. The 44% success rate was chosen specifically because it included court level decisions (i.e.,
decisions that may later be appealed) in their analyses as was the case in phase one of this project. Other percentages did
not account for this subset of cases.
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compared to the national rate.
Table 15
Chi Square Tests of Independence for Group Malingering and Non-malingering groups Compared
to the National Success Rate
χ2
n
df
p-value
Malingering Group
11.73
100
1
.001
Non-malingering group
21.66
91
1
.000
Hypothesis 2. A series of chi-square tests of independence were used to evaluate the prediction that
findings of malingering would adversely impact outcome. These analyses were run to compare
judicial and state expert findings of malingering (i.e., malingering; not malingering) with outcome
(i.e., ID; not ID). State experts were the only ones included in these analyses because very few
defense attorneys stated that their client was malingering and there were a limited number of court
appointed experts mentioned in these opinions (i.e., limited sample size). Below is a table depicting
the frequencies of findings
Table 16
Frequencies of Findings of Malingering
Malingering
(n, (%))
Judicial Findings
28 (23%)
State Expert Findings
51 (42%)

Not Malingering
(n, (%))
20 (16%)
19 (15%)

Not Mentioned
(n, (%))
75 (61%)
53 (43%)

A Chi-square test of independence revealed a significant association between judicial
findings of malingering and determination of ID, χ2 (1, n = 47) = 39.18, p < .001, phi = -.913 (see
Figure 5). A Chi-square test of independence indicated there was not a significant association
between state finding of malingering and determinations of ID, χ2 (1, n = 62) = 2.23, p = .14, phi = .19.
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Figure 5. Judge’s Findings of Malingering and Determinations of ID (N = 47).
Exploratory Hypothesis
Hypothesis 3. In order to examine the belief that the number of experts would impact the
findings of malingering by the judge (in cases where malingering was mentioned), a series of
logistic regression analyses were run with experts as the independent variable and findings of
malingering by the judge as the dependent variable. Hierarchical Logistic Regression was used with
Akaike’s Information Criterion (AIC) to select the best-fit model, which suggested that running
independent analyses for state experts and defense experts with determinations of ID formed the
best-fit model. Neither the model for number of state experts, (χ2 (1, 48) = .001, p = .98) nor the
model for number of defense experts, (χ2 (1, 47) = .34, p = .56) was significant.
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5. PHASE 1: DISCUSSION
The Prevalence of Malingering in Atkins Cases
Justice Scalia in his dissent, argued that capital defendants would all raise Atkins claims to
avoid the death penalty and that there would be no consequences to deter this. Blume and
colleagues (2014) reported that Atkins claims do not account for a significant proportion of death
row inmates. Since the Atkins decision, these researchers identified 371 unique claimants who had
raised an Atkins claim, accounting for approximately 7.7% of all death row inmates. These findings
directly rebut Justice Scalia’s claim that a significant portion of death row inmates or capital
defendants would raise these claims. This study provided an extension of this research in answering
Justice Scalia’s concerns through a direct examination of malingering evidence. This study
identified 123 unique individuals from the collected Atkins opinions whose cases mentioned
malingering at one or more points during their proceedings. At minimum, this suggests a third of
these death row inmates raising such claims have this issue raised7. This data in combination with
that from Blume et al. is some of the first to suggest Justice Scalia’s fears may not be warranted.
Additionally, given that the presiding judges wrote these judicial opinions, one would expect
a judge to write about the most important and relevant issues from the information that had been
presented or provided to them. Of note, this assumption may be limited at times given the exact
issue a judge was addressing. For example, some judges at the appellate level may be reviewing a
lower courts case for “clear error,” or to examine a lower court’s findings. During these reviews, not
all of the information presented in the original case may be relevant. Although this is a limitation to

7

This percentage was calculated by dividing the total number of Atkins claimants who cases mentioned malingering in
this study (n = 123) by the total number of Atkins claimants identified by Blume (n =371).
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consider, of the 473 Atkins opinions gathered in this study, malingering was raised in 150 Atkins
opinions (33.3%) and within these 123 unique claimants were identified. Although this number may
be an underestimate that can be attributed to the limitations of publicly available opinions or to what
the judges are writing in these opinions, these findings do not suggest it is mentioned as often as one
would expect if malingering were as prevalent as Justice Scalia thought it would be.
With regard to how this issue is coming about in these proceedings, these findings
demonstrate that the issue of malingering was raised nearly the same amount by the state and
defense. As would be expected, state experts more often opined the claimant was malingering,
while the defense expert opined the claimant was not malingering. Given the adversarial nature of
our legal system, one would expect the defense and the state would put forth expert testimony that
would support their side. However, it was surprising, particularly for the defense, to put forth an
opinion that their client is malingering. A review of these opinions showed that the defense
accepted that their claimant was malingering, but also argued they still met the criteria for ID. As
previously discussed, malingering can coexist with ID and that a prevalent, but false belief is that it
cannot. Although these findings may be what one would expect, this is some of the first empirical
evidence in this area to support this common assumption.
Actuarial Malingering Measure Usage
Of import to this study was to examine the frequency and types of malingering actuarial
measures used by experts in these cases. Often it was found that these details were not mentioned.
This could be an artifact of what the judge chose to include in their opinion or that experts did not
use them in their evaluations.
When actuarial measures were employed, which was about 26% of the time for the state
expert and 21% of the time for the defense expert, the judge did not always include the name of the
actuarial measure. When these details were included, the TOMM, MMPI, and Rey 15 Item were the
more commonly employed measures across parties. In other words, both the state and defense
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experts tended to use these measures when these details were mentioned. Both the TOMM and the
Rey 15 Item are measures one might expect would be employed given their popularity in evaluating
cognitive malingering (Victor and Boone, 2007).
However, the MMPI is a measure of personality that has scales to detect feigning and would
be used to detect feigning with regard to psychopathology rather than cognitive effort. One
explanation for this finding, as well as more generally for the number of opinions that mentioned
malingering, could be that in Mississippi the evaluation was mandated in Chase v. State (873 So. 2d
1013, 1029, Miss, 2004). In this decision, it was written, “We hold that no defendant may be
adjudicated mentally retarded unless…the defendant has completed the MMPI-II and/or other
similar tests, and the defendant is not malingering.” Although this expectation was later retracted,
this decision could explain the use of the MMPI by experts and also potentially have increased the
mention of malingering in these cases.
The Impact of Malingering on Determinations of ID
There are some in the field who believe that the label “malingerer” has an adverse impact on
an individual (Rogers, 2008; Greiffenstein, 2006; Lezak, Howieson, & Loring, 2004; Melton et al.,
1997) and one study has found this to be true (Kirkley, 2008). The effect of labeling has not been
empirically examined in the context of Atkins hearings, although Blume et al. (2014) discussed a
few case examples in which malingering evidence appeared to adversely impact outcome (State v.
Grell, 135 P.3d 696, Ariz. 2006; State v. Strode, 232 S.W.3d 1, Tenn. 2007; United States v.
Umana, No. 3:08cr134, 2010). One of the primary goals of this study was to examine the
association between malingering and outcome. As previously noted, significant differences were not
found between the two groups and this may mean that judges are considering the alleged
malingering as one factor that does not necessarily trump other information.
However, there appeared to be some differences between the groups based on the states in
which these cases were heard. These potential state differences may be of importance, as the
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SCOTUS in Atkins left it up to the states to develop ways in which to make legal determinations of
ID. This has resulted in disparate procedures amongst the states (Steiker & Steiker, 2008; Veraldi &
Veraldi, 2008; Duvall & Morris, 2006). In fact, only a number of states have a definition of ID set
forth by legislators (DeMatteo, Marczyk, Pich, 2007). Blume et al. (2014) noted that two states in
particular, namely Texas and Florida, have changed their definition of ID over time to make it more
difficult for claimants to succeed. Close to a third of the cases in the non-malingering group were
from Texas, which may have led to overall fewer findings of ID than would be typically expected in
the non-malingering group. As a result, both groups were compared to the national purported rate of
success in Atkins proceedings (Blume et al., 2014), which revealed that both the malingering and
non-malingering groups had fewer findings of ID than has been found nationally. This may suggest
that the non-malingering group may not necessarily have been a representative sample of Atkins
cases. These findings also indicate malingering is indeed a prejudicial factor and that such evidence
does have an adverse impact on the success of claimant to be found to have ID. This is important as
clinicians need to be aware of potential prejudicial nature of such a label, and be mindful when
assessing effort the impact such testimony may have in these cases.
Findings of Malingering. The relationship between state expert or judicial findings of
malingering with outcome was explored to examine if purported findings would impact the
determination of ID. The state expert’s findings were not significantly associated with outcome.
That is to say, although this evidence may impact outcome, it was not determinative. Judicial
findings of malingering, however, were highly significant with outcome. When judge’s found the
claimant to be malingering, claimants were found to not have ID in 26 of 27 cases. The opposite
effect was also found. When judge’s found the claimant was not malingering, the claimant was
found to have ID in 19 out of 20 cases. In other words, it appears that when a judge does make a
determination of malingering, it closely aligns with their decision regarding ID status.
There were two cases in which this pattern did not hold. The first was Lynch v. Hudson,
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2:07-cv-00948, S.D. Ohio (2011), in which Mr. Ralph Lynch was found guilty of aggravated
murder after he molested and strangled a six-year-old female. He received the death penalty, which
he claimed he could not be given because he had ID, and cited Atkins v. Virginia (2002). In the
judicial opinion, the Court specifically noted, “It bears noting that the record contains no evidence
that Petitioner malingered while undergoing the WAIS-III.” However, despite noting that he did not
malinger, Mr. Lynch was not found to meet any of the criteria to be diagnosed with ID. As a result,
in this case in particular, it appeared that although there was no evidence of faking or exaggerating
symptoms, there was also not sufficient evidence with regard to an actual ID diagnosis.
The second case, Hill v. Ohio, 2006-T-0039, Ohio Ct. Ap., 2008, demonstrated the opposite
effect. This case may be seen as a more surprising occurrence, in that the defendant was found to be
malingering and to have ID. Mr. Danny Lee Hill was found guilty of aggravated murder after a 12year-old boy had been found brutalized outside his home and ultimately died two days later. Mr.
Hill received the death penalty and also appealed. After the Atkins decision in 2002, Mr. Hill
received an evidentiary hearing during which all three experts, including a state, defense, and court
appointed expert, reported he was malingering cognitive deficits. The trial court therefore did not
consider Mr. Hill’s IQ scores at that time because they had been deemed unreliable; rather, the trial
court focused on his adaptive behavior to rule out a diagnosis of ID. The Court of Appeals,
however, stated that, “Although appellant may be manipulative and a malingerer, he can still be and
is mentally retarded.” The decision was reversed and he was found to meet criteria for ID. This is
the only example known in this study in which a finding of malingering and a diagnosis of ID were
not mutually exclusive. This rarity indicates that findings of malingering by a judge is more often
than not determinative and can either “make or break” a case.
Experts and Judicial Findings of Malingering. It was believed that the more experts a side
had, the more likely it may be the judge would find or not find malingering in favor of that party.
However, results indicate this is not the case and that the number of experts employed by either side
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does not have a direct impact on the judicial determinations of malingering. It is likely that there are
other factors influencing judicial decision-making. Although it was believed there would be a
quantity impact on decision-making, or a “strength in numbers” so-to-speak, it is more likely an
interaction between quality and quantity. In other words, it may not only be the number of experts a
case has that is important in judicial decision-making, but also the quality of the expert testimony.
Limitations
As with any study, this one is not without its limitations. A primary limitation is the use of
judicial opinions. Although attempts were made to access as many judicial opinions as possible, not
all judicial opinions are published or accessible. As a result, it is likely this sample underrepresents
the total number of Atkins cases in which this issue was raised. In addition, judicial opinions often
do not provide excessive detail and this may have impacted the results. In particular, given the
endorsement of actuarial measures of malingering by professionals in in an assessment of
individuals with ID (Victor and Boone, 2007) along with the idea that using actuarial measures of
malingering is a common practice for many psychologists in all forensic assessments (Archer, 2006;
Lally, 2003), it is possible the low number found in this study may reflect a lack of documentation
rather than low level of use.
Future Directions
This study has provided a first step toward understanding the prevalence of malingering
evidence and the impact that it has on judicial determinations of ID in capital cases. Although these
findings give initial empirical evidence, it is expected these results potentially underestimate the
prevalence of malingering, impact of malingering, and methodological approaches taken by experts
to evaluate for this construct. Given this study was constrained to what the judge in a particular case
felt was necessary to include in their opinion, future research, if feasible, should use more detailed
records of these proceedings in order to more accurately reflect the prevalence and impact of such
evidence. For example, transcripts are a word-by-word documentation of the proceedings in a case.
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Beyond continued efforts to paint an accurate picture of the impact of malingering, an
exploration into how judges are coming to their conclusions regarding malingering evidence would
be helpful. Given the limited information on test usage, it would be important to know if the type of
malingering evidence presented impacted a judge’s decision. In United States of America v. Smith
(E.D.La. 2:04-cr-00017-HGB-SS, LA, 2011), it was written:
…both Dr. Swanson and Dr. Zimmerman acknowledged that in Mississippi, the law
requires that a malingering test be given in all instances.

105

Dr. Zimmerman

testified that giving a specific malingering test would have taken less than a minute
to administer.

106

In light of the seriousness of this issue, and the brevity that such a

test would take, the Court is disappointed that neither Dr. Zimmerman nor Dr.
Swanson choose to administer such a test in connection with the WAIS-III. (31)
In this case, although the judge was upset these evaluators did not use a measure to test for
malingering, another expert did, and all experts agreed the defendant was not malingering.
Ultimately the judge found the defendant was not malingering and he did have ID. It would be
helpful to examine if this preference for an actuarial measure of malingering finding is pervasive, or
simply a preference of this judge. This information would be helpful to all individuals involved in
these cases, particularly the defendants undergoing these proceedings, in the interest of justice, to
ensure this reliance or preference for these actuarial measures of malingering is not happening.
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6. PHASE 2: HYPOTHESES
The second phase of this study was an experimental manipulation of malingering evidence
using a vignette-based design. The vignette was a summary based on an Atkins case from which
elements of expert testimony were taken. The goal of this phase was two-fold: (1) to investigate the
influence of clinical versus actuarial malingering assessment method, and (2) how this influence
may be impacted when flaws in the actuarial assessment are disseminated.
In light of research that has demonstrated that existing actuarial measures of malingering
have questionable validity with an ID population (Salekin & Doane, 2009; Victor & Boone, 2007),
but are sometimes used in Atkins proceedings, it is important to investigate the power that they have
on decisions regarding ID status. As previously mentioned, some research has found testimony
based on clinical judgment is more influential than testimony based on actuarial assessment on
ratings of dangerousness by mock jury participants in a death penalty context (e.g. Krauss, McCabe,
& Lieberman, 2011; Krauss & Lee, 2003; Krauss and Sales, 2001). Although research has shown
judges and mock jury members have a tendency to rely more on clinical judgment data, this does
not mean they do not rely on actuarial data. Moreover, it is possible that this effect is not found
within the context of an Atkins proceeding.
The other primary purpose for this phase of the study was to examine how, if at all, the
impact of type of assessment method used in expert testimony changed in the presence of research
testimony against the use of actuarial malingering measures given their questionable validity with
an ID population. Levett and Kovera (2008) found that opposing expert witnesses were not effective
in educating mock jurors about unreliable expert evidence, and argued this legal safeguard may not
work as the courts had hoped. However, this has not been evaluated in this context.
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Hypotheses
Hypothesis 1
Due to the tendency of individuals to prefer testimony based on clinical judgment (Krauss,
McCabe, & Lieberman, 2011; Krauss & Lee, 2003; Krauss and Sales, 2001), it was hypothesized
that there would be significant differences in decisions of ID when the assessment method used in
expert testimony was manipulated. Specifically, it was believed that in conditions where the defense
expert used clinical judgment to evaluate malingering there would be more findings of ID, whereas
when the state expert used clinical judgment to evaluate malingering there would be fewer findings
of ID.
Hypothesis 2
Due to the empirical support that the general population tends to hold negative attitudes
toward individuals with ID (e.g. Antonak, Fiedler, & Mulick, 1989; Siperstein, Norins, Corbin, &
Shriver, 2003; Siperstein, Parker, Bardon, & Widaman, 2007), it was hypothesized that attitudes
toward individuals with ID would have a relationship with determinations of ID. Specifically, it was
believed that participants who held more positive views of individuals with ID would be more likely
to find the claimant to have met criteria and that this would be true in all conditions. The opposite
was also believed to be true, in that it was expected that participants who endorsed more negative
attitudes toward individuals with ID would be less likely to find the claimant ID. Attitudes were
measured by the CLAS-MR (Henry, Keys, & Balcazar, 1996).
Hypothesis 3
Previous research has found that prior knowledge about ID (Akrami, Ekehammar, Claesson,
& Sonnander, 2006; Krajewski & Flaherty, 2000; Yazbeck, McVilly, & Parmenter, 2004) and
exposure to individuals with ID (e.g. Akrami, Ekehammar, Claesson, & Sonnander, 2006; Antonak,
Fiedler, and Mulick, 1989; Jaffe, 1966; Krajewski & Flaherty, 2000) are associated with more
favorable attitudes. Therefore, given exposure and knowledge have been empirically shown to
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relate to attitudes, it was hypothesized that there would be a relationship between participants’ level
of knowledge/exposure and their determination of ID. Specifically, it was believed that participants
who had higher levels of knowledge about and exposure to individuals with ID, which have been
linked to more favorable attitudes, would be more likely to believe the claimant met criteria for ID
across conditions. In addition, it was expected that participants who had lower levels of knowledge
about and exposure to individuals with ID would be less likely to find the claimant ID and this
would be true across conditions.
Exploratory Hypothesis
Hypothesis 4. Although some research has demonstrated opposing expert testimony is not a
safeguard for unreliable expert testimony (Levett and Kovera 2009; 2008), this remains an
unexplored area in this context. It was believed that the addition of expert testimony about the
research about the questionable validity of actuarial malingering measures with an ID population
would weaken the influence of testimony based on an actuarial assessment of malingering.
Specifically, when the defense provided research that the state was using tests of questionable
validity to assess malingering, it was expected that there would be more findings of ID, than in
conditions where research was not presented. When the State provided research that the defense was
using tests of questionable validity to assess malingering, it was expected that there would be fewer
findings of ID than there would be in conditions where the research was not presented.
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7. PHASE 2: METHODOLOGY
Experimental Conditions (conditions 1 – 4)
Phase 2 of the study was a between group, two-factor design (2x2). There were two
independent variables: (IV1) use of malingering actuarial measure (two levels: state used a
malingering test and the defense did not; defense used a malingering test and the state did not), and
(IV2) research testimony about the questionable nature of actuarial malingering measures with an
ID population (two levels: present or absent) (See Table 17). Experts always used opposing
methods (actuarial measure vs. clinical judgment) to assess malingering, with each side having the
chance to use each method (IV1). The expert who used clinical judgment data always presented the
research testimony (IV2). In all conditions the state expert argued the claimant was malingering and
the defense expert argued the claimant was not malingering. This is consistent with the adversarial
nature of legal proceedings, in which it is expected that a defense attorney would not present
evidence that their claimant was malingering.
Table 17
Experimental Conditions
State Expert Uses Malingering
Defense Expert Uses Malingering
Measure, Defense Uses Clinical Measure, State Uses Clinical Judgment
Judgment
No Research
(1)
(2)
Research Against
(3)
(4)
Test Use
*Research testimony is presented by expert giving clinical judgment testimony
Participants
Participants included 217 undergraduate students enrolled at a large southeastern university
in the United States. Participants were recruited from the Psychology 101 (PY 101) subject pool and
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received course credit for their participation in the study. These participants were included in data
sessions held during the last two days of the Fall 2014 semester (n = 69) and from January through
mid-February of the Spring 2015 semester (n = 148). To be included in this study, participants had
to read, speak, and understand English, and also meet the typical standard for jury eligibility in the
United States (i.e., must be a citizen of the U.S., at least 18 years of age, and must not currently or
previously be charged with a felony). Two participants were eliminated from analyses because they
did not meet the typical standard for jury eligibility in the United States. Additionally, as noted in
Table 18 below, for the purpose of identifying participants who were not paying attention during the
study two knowledge check questions were inserted into the ID Determination Questionnaire. Based
on the answers to these two questions, 10 participants were removed from the data set.
Table 18
Knowledge Check Questions
5. What IQ score range is appropriate for a diagnosis of intellectual disability? (Circle One)
A. Below 50 B. Below 75 C. Between 80-100 D. Between 101-120 E. Above 121
7. To have intellectual disability, there has to be some evidence of problems in functioning
and intelligence before the age of 18 years. (Circle One)
A. True
B. False
C. I don’t know
Two additional manipulation check questions were added to the stimulus materials for the
participants in the spring semester data collection (See Table 19). Participants answered either one
or two manipulation check questions depending on their assigned condition. There were 14
participants who failed to correctly answer at least one manipulation check question. Of these
individuals, 11 failed only the manipulation check question and three failed the manipulation check
questions and the knowledge check questions. Given this was less than 10% of the spring semester
data collection, it was deemed unnecessary to eliminate the 69 participants from the fall semester
data collection who did not answer these two manipulation check questions.
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Table 19
Manipulation Check Questions
Conditions Question
8. Who administered the Test of Memory Malingering (TOMM) to Mr.
All
Williams?
conditions
A. Dr. Mason (state expert)
B. Dr. Smith (defense expert)
10.
Who
testified
about
research
against
the
use
of
malingering measures?
3, 4
A. Dr. Mason (state expert)
B. Dr. Smith (defense expert)
In sum, of the 217 total participants, 25 students were eliminated from analyses, which resulted in
192 participants included in analyses.
Of the 192 participants included, the majority of participants were female (n = 113, 58.9%)
and the average age of the participants was 18.92 (SD = 1.66), which is consistent with the sex and
age of the majority of students in these classes. The majority of participants identified as White (n =
146; 76%) (See Table 20), grew up primarily in Alabama (n = 81; 42.2%), and had attained a high
school diploma, but had not yet completed a full year of college credits (n = 138; 71.9%) (See Table
21). Most participants identified as Christian (n = 153, 79.7%) (See Table 22) and many were raised
in a suburban community (n = 128, 66.7%) (See Table 23). The majority participants identified as
Republican (n = 100; 52%), while 46 (24%) identified as Democrat and 46 (24%) as Independent
(See Table 24).
Table 20
Participant Race
Race
White
African American
Biracial
Hispanic
Asian
Pacific Islander
Total

Frequency
146
27
11
6
1
1
192
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%
76.0
14.1
5.7
3.1
0.5
0.5
100

Table 21
Participant Education Level
Education
High School Graduate
One Year of College
Two Years of College
Three Years of College
Four Years of College
Bachelor’s Degree
Total
*Highest level fully completed

Frequency
138
32
15
4
2
1
192

%
71.9
16.7
7.8
2.1
1.0
0.5
100

Table 22
Participant Identified Religious Affiliation
Religious Affiliation
Frequency
Christianity
153
No Religious Affiliation
29
Other
5
Judaism
3
Buddhism
1
Don’t Know
1
Total
192

%
79.7
15.1
2.6
1.6
0.5
0.5
100

Table 23
Participant Identified Community Type
Community Type
Frequency
Urban
27
Rural
37
Suburban
128
Total
192

%
14.1
19.3
66.7
100

Table 24
Participant Identified Political Affiliation
Political Affiliation
Frequency
Democrat
46
Republican
100
Independent
46
Total
192

%
24.0
52.1
24.0
100

With regard to experience with ID, 156 participants (81.3%) endorsed having knowledge
about ID. Participants were asked in what areas they have gained knowledge about ID, including:
(1) classes (n = 95; 49.5%), (2) training outside of classes (n = 11; 5.7%), (3) work (n = 20; 10.4%),
(4) volunteer activities (n = 63; 32.8%), (5) family that lives with the participant (n = 6; 3.1%), (6)
family that does not live with the participant (n = 41; 21.4%), (7) friend or acquaintance (n = 64;
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33.3%), or (8) other (n = 12; 6.3%). Participants reported gaining knowledge from an average of
about 1.63 (SD = .91) of the eight provided areas. Of these areas, participants endorsed gaining the
most knowledge from classes (n = 95, 49.5%). Finally, on a likert scale from one to ten, participants
reported a 5.4 knowledge level of ID (SD = 1.7).
Additionally, participants were asked about their beliefs toward the death penalty. Since
Wainwright v. Witt (1985), capital jurors undergo a controversial process called death qualification.
Essentially, potential jurors are asked about their beliefs, and individuals who endorse strong beliefs
for or against the death penalty in such a way it would impair their ability to make a decision are
removed. Below is a tabular depiction of the death qualifications that were endorsed by participants.
Table 25
Death Qualifications of Participants
Death Qualifications

Condition 1

Condition 2

Condition 3

Condition 4

Total

Always vote for the death penalty

0

0

0

0

0

Favor the death penalty, but would
consider the facts

22

20

12

24

78

Concerns about the death penalty,
but could make judgment

23

22

30

22

97

Never vote for the death penalty
Total

2
47

3
45

8
50

4
50

17
192

Additionally, participants were asked to rate the importance of various factors, or pieces of
evidence, presented throughout the expert testimony. Participants in conditions 1 and 2 rated the
importance of 28 factors. Participants in conditions 3 and 4 rated the importance of 29 factors, all of
which were the same with the addition of one factor regarding research testimony to capture the
manipulation in these conditions. See below for a tabular depiction.
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Table 26
Mean Averages of Participant Ratings of Factor Importance for those who did and did not find the
defendant to have ID
Factor
Not ID (M)
ID (M)
Able to make purchases on own
6.7
4.4
Able to use community resources
7.2
4.7
Bargained in Prison
7.7
4.8
Bullied in Prison
3.4
5.4
Committed a capital crime
7.5
6.6
Correctional officer testimony
8.1
5.3
Could not do many basic chores
5.6
7.7
Could play baseball
6.6
4.6
Easily Influenced
5.2
7.2
Evidence he was Malingering
7.5
4.4
Evidence he was Not Malingering
5.0
7.2
Exposed to paternal alcoholism, criminal
activity, and violence
6.0
6.7
Father was a bad influence
5.8
6.0
Grew up in underprivileged home
5.4
5.8
Held jobs
6.8
6.1
In Special Education Classes
5.4
6.9
IQ Scores
6.4
8.5
Limited memory
5.0
7.5
Manipulative
7.8
5.2
Naïve, Gullible
5.0
7.5
Never lived by himself
5.1
7.5
Passed his driver's license test
7.6
4.9
Placement in special education may have
been due to a learning disorder
7.5
5.8
Received good grades
6.5
4.4
Research evidence
5.3
5.4
Taken advantage of
5.1
7.5
Took hours for him to learn to drive
4.7
6.5
Unable to manage money…
5.0
7.6
Went to great lengths to fit in
5.7
6.3
*Scores on a Likert scale from 1 to 10.
Comparison of fall and spring semester participants
Analyses were conducted to evaluate how similar the two samples were in relation to
demographic variables and the primary dependent variable (i.e., determination of ID). To
accomplish this goal, a series of chi-square tests of independence were conducted and no significant
differences were found for the following demographic variables: race, education, community,
religion, political affiliation, and death qualifications (See Table 27). A chi-square test (with a Yates
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Continuity Correction) also revealed no significant associations between spring and fall participants
with regard to the primary outcome variable, determinations of ID, χ2 (5, n = 192) = 1.20, p = .27,
phi = .09. The Yates Continuity Correction was applied here and in later analyses to reduce error
related to a theorized overestimation of the chi-square value in analyses where both variables have
two levels (i.e., a 2x2).
Table 27
Chi Square Tests of Independence for Group Differences between Fall and Spring Participants
χ2
df, n
p-value
Cramer’s V
Race
7.2
(2, 192)
.20
.20
Education
2.01
(5, 192)
.85
.10
Community
1.58
(3, 192)
.46
.09
Religion
1.94
(5, 192)
.86
.10
Political Affiliation
.37
(2, 192)
.83
.04
Death Qualifications
.56
(2, 192)
.76
.05
Equivalence testing was completed to increase confidence that the groups were equivalent with
regard to the age (Weber and Popova, 2012). As previously noted, this new method of equivalence
testing may be used to compare groups on a continuous variable, similar to a t-test. No significant
association was found (t (188) = -.41, p = .24, Δ = .10).
A chi-square test (with a Yates Continuity Correction) found a significant association
between semester and sex, χ2 (1, n = 192) = 11.11, p = .001, phi = .252. There were significantly
more females during the spring semester (n = 86, 67.7%) than there were during the fall semester (n
= 27, 41.5%). Given that the other demographic variables and the main outcome variable (i.e.,
determination of ID) did not reveal significant differences between fall and spring participants, it
was determined to include all 192 participants across both semesters of data collection in the
analyses. Although this difference in sex may indicate a difference in male and female approaches
to their psychology research assignment, given that sex is not a primary variable of interest, this
significant difference between groups was not viewed as a detrimental finding. Additionally, it was
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expected that the majority of participants would be females given the population of introductory
psychology courses tends to be predominantly female.
Comparison of total sample across the four experimental conditions
Analyses were conducted to test for differences in participant demographic variables across
the four experimental conditions. In order to test for group differences, a series of chi-square test of
independence were run. There were no significant differences found between the conditions based
on primary demographic variables (See Table 28).
Table 28
Chi Square Tests of Independence for Group Differences between Experimental Conditions
df
p-value
Cramer’s V
χ2
Sex*
1.18
(3, 192)
.76
.08 (phi)
Race
10.104
(15, 192)
.81
.23
Education
15.78
(15, 192)
.40
.29
Community
9.13
(6, 192)
.17
.22
Religion
9.84
(15, 192)
.83
.131
Political Affiliation
3.22
(6, 192)
.78
.09
Note. *Denotes variable was run with a Chi Square Test of Independence (with a Yates Continuity
Correction) and used phi rather than Cramer’s V.
Due to limited cell counted, a Fisher’s exact test was used to determine differences with regard to
death qualifications of participants across conditions. No significant differences were found (p =.11,
two tailed Fisher's exact test).
Analyses were run to check for group differences between the four conditions and age. The
results of a one-way between-groups analysis of variance demonstrated no significant difference
between groups (F (3, 189) = .513, p = .96). Weber and Popova (2012) recommended equivalence
testing rather than effect testing, this method was also used. Since this method can only compare
two groups on a continuous variable, the conditions were collapsed across the independent variables
in this study (i.e., use of a malingering measure, research testimony). No significant differences in
age were found between malingering measure conditions (i.e., state uses actuarial measure, defense
uses actuarial measure), (t (188) = .37, p = .23, Δ = .10). Additionally, no significant differences in
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age were found between research conditions (i.e., no research testimony, research testimony
present), (t (188) = -.39, p = .24, Δ = .10).
Measures and Materials
Each participant was given two research packets. The first research packet contained the
following materials: (1) Demographic and Life Experience Questionnaire (DLEQ), (2) Instruction
sheet, and (3) ID Information Sheet. The second research packet contained: (1) Case Vignette; and
(2) ID Determination Questionnaire, and (3) the Community Living Attitude Scale – Mental
Retardation (CLAS-MR; Henry, et al., 1996).
Packet One
Demographic and life experience questionnaire (DLEQ; Appendix C). Participants
reported demographic information including age, sex, and ethnicity, along with a number of
questions about political and religious beliefs, state of residence, the area where the individual was
raised, and death qualifications. In addition to gathering information about the participant’s
demographic information, the DLEQ had four items to gather information about knowledge about
ID and exposure to individuals with ID across contexts (e.g., coursework, employment, personal
experience, and media). Responses on these questions of the DLEQ were aggregated to form an
overall score to represent one’s level of knowledge about and exposure to individuals with ID
(Knowledge and Exposure to Intellectual Disability Scale; KEIDS). Both the DLEQ and the KEIDS
were adapted from a previous master’s thesis for the purposes of this study (Schnorf, 2013).
Knowledge and exposure to intellectual disability scale (KEIDS). The purpose of creating
and including the KEIDS was to examine the relationship between knowledge about and exposure
to individuals with ID and participant determinations of ID. The KEIDS consisted of four questions,
two categorical and two discrete questions, ranging in value anywhere from 0 to 10 resulting in a
highest possible score equal to 22. Higher scores on the KEIDS indicate more exposure to and
knowledge about individuals with ID. Participant responses on this measure ranged from 2 to 16 (M
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= 9.9, SD = 2.9). The Cronbach’s alpha coefficient was α = .67 for the KEIDS Scale, which is
considered questionable according to George and Mallery (2003). Given the limited number of
items included in this scale, the inter-item correlations were explored. In this study, the mean interitem correlation was .48, with values ranging from .39 to .62. The deletion of any item would not
have increased the internal consistency of the KEIDS.
Instruction sheet (Appendix D). The instruction sheet contained basic information that
oriented the participant to their role and the decision that they were going to be asked to make. A
brief explanation of the vignette was also included.
ID information sheet (Appendix E). The ID information sheet contained the definition of
intellectual disability as defined by the APA (2013) and the AAIDD (2010).
Packet Two
Vignette (Appendices F-J). The vignette used in this study was developed from an Atkins case
in which the defendant was found to have ID. The names, places, and other identifying information
were changed to maintain the anonymity of the case. An attempt was made to keep the vignette
detailed, but also a manageable length to minimize participant fatigue. For example, lengthy details
provided by lay witnesses were shortened or summarized. Information about the claimant’s IQ
scores and the criteria for adaptive behavior were both summarized in easy to read tables. Care was
taken to ensure that the state and defense testimony were equal in length and content. Additionally,
attempts were made to simplify any complex language from the judicial opinion to help encourage
participant comprehension.
Five versions of this vignette were created. These included a piloted vignette without any
malingering evidence and four vignettes that had additional information reflecting the assessment of
malingering, created to reflect each of the four conditions. The pilot vignette was nine pages in
length, which was only a few paragraphs shorter than the original opinion. The length was almost
the same due to the addition of tables. The remaining four vignettes contained the additional expert
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testimony regarding malingering, which added half a page to a page in length. This testimony was
created from other Atkins cases in which malingering was discussed, to create a realistic depiction
of this type of evidence in these cases.
Each vignette was single spaced, had a flesh kinkaid of roughly an 11.5 reading level across the
vignettes, and ranged in page length from nine pages to ten pages depending on the condition.
Participants took between approximately 10 and 25 minutes to read the vignette, based on timed
reading duration in the pilot and observation across data collection sessions. All participants in the
pilot endorsed understanding the vignette. See Appendices (I-M) for each vignette, with the bolded
sections reflecting the manipulations.
Of import, the TOMM was chosen as the malingering measure used in actuarial testimony (IV1)
because it is a measure of cognitive malingering (Tombaugh, 1996), has been found to be a
commonly used and endorsed measure in ID assessments (Victor & Boone, 2007), and there is
research to suggest it is not appropriate for use with this population (Salekin and Doane, 2009;
Graue, 2007; Hurley and Deal, 2006).
ID determination questionnaire (Appendices K-M). This questionnaire contained a number
of closed- and open-ended questions about the vignette (e.g., credibility of expert testimony) and
participants’ determinations of ID (e.g., determination of ID; confidence in their decision).
Participants were also asked to rate how much individual pieces of evidence presented in the
vignette impacted their decision. Factors included things such as evidence for malingering, evidence
against malingering, intelligence test scores, and prison behavior, among various others. This
questionnaire had two forms to capture all the conditions. After the fall semester data collection,
each questionnaire had an additional one or two manipulation check questions, depending on
condition, to ensure manipulations were recognized (see Table 18). All questionnaires contained
knowledge check questions related to a participant’s understanding of the definition of ID (see
Table 19).
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Community Living Attitude Scale – Mental Retardation (CLAS-MR; Appendix N).
The CLAS-MR (Henry et al., 1996) examines attitudes toward individuals with ID. It consists of
40-items on a Likert-type scale with answers ranging from 1 (disagree strongly) to 6 (agree
strongly). This measure includes four scales: (1) Empowerment (13 items); (2) Exclusion (8 items);
(3) Sheltering (7 items); and (4) Similarity (12 items). The CLAS-MR has demonstrated adequate
internal consistency and subscale reliability (r = .57; Henry et al., 1996). In the current study, the
Cronbach alpha coefficient was α = .80 for the Empowerment Scale, α = .87 for the Exclusion
Scale, α = .76 for the Sheltering Scale, and α = .73 for the Similarity Scale, all of which are
considered adequate (George & Mallery,2002). Item 9 on the Similarity Scale was negatively
correlated with all other items and if deleted would result in a higher Cronbach alpha coefficient
(i.e., α = .82).
Empowerment subscale. This subscale aims to examine a respondent’s opinion regarding
whether an individual with ID should be able to have opinions or make decisions regarding policies
that could impact their lives. Scores can range from 13 to 78 with higher scores indicative of the
belief that individuals with ID should be empowered in their daily lives and goals. In this study,
participant scores ranged from 15 to 62 (M = 41.7, SD = 8.6).
Exclusion subscale. The Exclusion subscale examines the view that individuals with ID
should be segregated from typical social or community arenas. Scores range from 8 to 48 with
higher scores indicative of more negative attitudes toward this population. Participant scores ranged
from 8 to 45 (M = 17.5, SD = 7.1).
Sheltering subscale. The Sheltering subscale measures the extent to which a respondent
believes that individuals with ID need supervision or protection in their daily lives. Scores range
from 7 to 42, with higher scores indicating the belief that individuals with ID need to be protected.
Participant scores ranged from 10 to 40 (M = 24.9, SD = 5.2).

53

Similarity Subscale. The Similarity subscale measures the extent to which respondents
perceive persons with ID as more like themselves and other people in areas as diverse as life goals
and basic human rights. Scores range from 12 to 72, with higher scores reflecting views that there is
more similarity between respondent and this population. Participant scores ranged from 35 to 66 (M
= 53.1.5, SD = 6.9).
Procedure
Initial pilot study. Although the vignette was based on an actual Atkins case in which the
claimant was found to have ID, the details and depth of those details were altered. Further, unlike an
Atkins hearing, the vignette is only a summary of information that was provided in the judicial
opinion and does not reflect a trial transcript in which participants would read actual testimony. As
a result, the vignette, without any malingering evidence, was piloted to ensure comprehension of the
vignette as well as that a majority of participants found the hypothetical claimant to have ID to
allow the experimental manipulations to have maximal effect.
To ensure that undergraduate students in the participant pool could not sign up for the pilot
study and the actual study, and potentially expose the participant to the material twice and
contaminate the data, the vignette was piloted with upper-level undergraduate students (i.e.,
students who could not be enrolled in the subject pool). Students were asked a brief number of
questions about the vignette (see Appendix K) and their determination of ID. Approximately, 20
(66.67%) of the 30 participants found the individual to have ID. This percentage was deemed
acceptable as it was anticipated that the introduction of malingering evidence would decrease this
value and therefore allow for sufficient sensitivity between conditions in order to detect effects.
Experimentally manipulated conditions. Participants from the PY 101 subject pool signed
up via SONA, the online experiment management system portal for the psychology department. A
total of 29 data collection sessions were held in available classroom/offices on the university
campus. Upon arrival, participants were given a brief information sheet while the information was
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read aloud (See Appendix P). This sheet explained the purpose, procedures, risks, and benefits of
participation in the study. After questions were answered and further explanation of the study was
given, the first packet of stimulus materials was distributed. Once each student completed the first
packet, the primary researcher provided a five to ten minute oral presentation that provided
information regarding the diagnostic criteria for an ID. This presentation was accompanied by a
PowerPoint slide show (See Appendix Q)
After the presentation was completed, the second packet of stimulus materials was
distributed. Participants completed the study in approximately 60 to 90 minutes and were offered 2
research credits for their participation. They were given a brief debriefing sheet when they
completed the study (Appendix R). To ensure the randomization of the participants into conditions,
the packets were assigned research numbers and randomized prior to the start of the study.
Randomization occurred at the participant level, meaning each participant was randomly assigned to
one of the four conditions.

55

8. PHASE 2: RESULTS
Preliminary Analyses
The main statistical techniques used in the following analyses included chi-square tests of
independence and logistic regressions. Chi-square tests have expectancies with regard to cell count,
which will be discussed as needed within each individual hypothesis. With regard to logistic
regression, there are several criteria that need to be met in order for the statistical analyses to reflect
the data accurately. These include adequate sample size, multicollinearity amongst the predictors,
and outliers. The data for the current study were deemed to be appropriate for logistical regression.
Sample size was determined to be adequate, as each condition had between 44 and 50 participants,
which is more than the recommended number for adequate analyses (Field, 2009). Multicollinearity,
or high correlations amongst predictors, can present a problem when running certain statistical
techniques. The subscales of the CLAS-MR were inter-correlated, however, the assumption of
multicollinearity was not violated as none of the subscales had a correlation of .7 or above, which is
the recommended level at which multicollinearity may become an issue (Pallant, 2011). Finally,
outliers were considered and only one case presented as an outlier, but was kept in analyses because
it did not differ much from other cases.
Main Analyses
Hypothesis 1. A chi-square test of independence was used to evaluate the hypothesized
interaction between type of malingering assessment (i.e., clinical judgment or actuarial measure)
and determinations of ID. In an effort to include all conditions in which the type of malingering
assessment evidence was manipulated, the conditions were collapsed to compare all conditions
where the state expert used an actuarial malingering measure (conditions 1 and 3) and all conditions
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where the defense expert used an actuarial malingering measure (conditions 2 and 4). A chi-square
test (with a Yates Continuity Correction) revealed no significant associations between conditions
(1/3 vs 2/4) and determination of ID, χ2 (1, n = 192) = .002, p = 1.00, phi = .003.
In order to further evaluate whether there was a difference between methods of malingering
assessment (actuarial versus clinical), it was decided to explore the differences only between
conditions 1 and 2. In these conditions, there was no expert testimony related to research. In other
words, the only difference between these conditions is that in condition 1 the state used an actuarial
malingering measure while in condition 2 the defense used an actuarial malingering measure (IV1).
To explore this hypothesized interaction, a chi-square test of independence was run to test the
association between condition (1 vs 2) and determinations of ID. A chi-square test (with a Yates
Continuity Correction) revealed no significant associations between condition and determination of
intellectual disability, χ2 (1, n = 92) = .059, p = .81, phi = .05.
Hypothesis 2. In order to test the hypothesized relationship between negative attitudes
toward individuals with ID and determinations of ID, a logistic regression was run with each of the
four CLAS-MR subscale total scores as the independent variables and determination of ID as the
dependent variable. Hierarchical logistic regression using Akaike’s Information Criterion (AIC) to
select the best-fit model revealed that three of the four variables, not the Sheltering Subscale, run
separately were the best model for predicting determinations of ID. The Sheltering subscale was the
only variable that was a slightly worse fit than the model that contained all four subscales together
to predict determinations of ID. As a result, the subscales were run individually. No significant
associations were found between CLAS-MR subscales and determinations of ID (See Table 29).

57

Table 29
Logistic Regression for Associations between CLAS-MR Subscales and Determinations of ID
χ2
df
P-value
Empowerment
1.83
1
.18
Exclusion
.774
1
.38
Sheltering
1.30
1
.25
Similarity
.06
1
.80
Hypothesis 3. In order to test the hypothesized relationship between exposure to and
knowledge about individuals with ID and determinations of ID, a logistic regression was run with
KEIDS as the independent variable and determination of ID as the dependent variable. The full
model was not statistically significant, χ2 (1, n = 190) = .420, p = .52, indicating that the model was
not able to distinguish between respondents who did report more knowledge about or exposure to
individuals with ID and those that did not.
As a result of the non-significant findings, each of the four questions was examined
individually to determine any association with determinations of ID. A series of chi-square tests of
independence were run for the two categorical questions, regarding participants rated level of
exposure (four levels) and knowledge of ID (two levels). A Chi-square test of independence
indicated no significant association between rated levels of exposure to individuals ID and
determinations of ID, χ2 (1, n = 191) = 1.87, p = .60, Cramer's V = .10. A Chi-square test for
independence (with Yates Continuity Correction) indicated no significant association between rated
level of knowledge of ID and determinations of ID, χ2 (1, n = 191) = .34, p = .56, phi = .06.
Two additional logistic regressions were run for the two discrete questions of the KEIDS.
Direct logistic regression was performed to assess the impact of the number of areas in which a
person had gained knowledge about or had exposure to individuals with ID (scores ranged from 0 to
8) on determinations of ID. The model contained one independent variable (Item 22) and was not
statistically significant, χ2 (1, n = 192) = .01, p = .92. In other words, the model was not able to
distinguish between respondents who reported more exposure to individuals with ID and those that
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did not. A second direct logistic regression was run to assess the impact of self-rated level of
knowledge (likert scale, 0 – 10) on determinations of ID. The model was not statistically significant,
χ2 (1, n = 192) = .39, p = .53, indicating that the model was not able to distinguish between
respondents who reported more knowledge about individuals with ID and those that did not.
Exploratory Hypotheses
Hypothesis 4. A chi-square test of independence was used to evaluate the hypothesized
relationship between research testimony and determinations of ID. In order to examine this
relationship, conditions were initially collapsed to compare all conditions that did not present
research testimony (conditions 1 and 2) and conditions presented research testimony (conditions 3
and 4). A chi-square test (with a Yates Continuity Correction) revealed no significant associations
between condition (1/2 vs. 3/4) and determination of intellectual disability, χ2 (1, n = 192) = 1.80, p
= .18, phi = .1.08.
Additional analyses were run without collapsing conditions (or to control for IV1) to
evaluate whether there was a difference between presence and absence of research testimony (IV2).
Two chi-square tests of independence were run: (1) conditions 1 and 3, and (2) conditions 2 and 4.
In other words, the first comparison was to compare presence and absence of research testimony
(conditions 1 and 3) when the state attorney presented actuarial malingering testimony. The second
comparison was to evaluate presence and absence of research testimony (conditions 2 and 4) when
the defense provided actuarial malingering testimony. No significant associations were found (See
Table 30).
Table 30
Chi Square Tests of Independence for Group Differences between Research Testimony and
Determinations of ID
χ2
df
p-value
Cramer’s V
Collapsed Conditions (Not Present, 1.80
(1, 192)
.18
1.08
1,2 vs. Present, 3,4)
Conditions (1 vs. 3)
1.65
(1, 97)
.20
.15
Conditions (2 vs. 4)
.15
(1, 95)
.70
.06
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9. PHASE 2: DISCUSSION
The Impact of Type Malingering Assessment Evidence
It was believed that participants would be more likely to align their determinations of ID
with the expert who provided malingering testimony in the form of clinical judgment. Previous
research suggested this was the case in other mock jury settings (Krauss, McCabe, & Lieberman,
2011; Krauss & Lee, 2003; Krauss and Sales, 2001), however, those results were not replicated in
this study. There were not significant differences in determinations of ID between conditions in
which the state expert used clinical judgment versus the defense expert used clinical judgment to
assess malingering. This more closely matches the findings of Guy and Edens (2003) who did not
find significant differences between clinical and actuarial data. There are several reasons these
results may have differed from other literature, which include methodological differences or
case/context differences.
With regard to methodological differences, this study more closely matches that of Guy and
Edens (2003) in that both studies provided participants testimony in the form of a written summary.
The vignettes used in this study were nine to ten pages in length and did not use direct testimony,
but rather they were a summary of what was said. This was different from Guy and Edens (2003) in
that these researchers provided a brief one-page summary with a few direct quotes from the expert.
Krauss and Sales (2001), on the other hand, used a more complex methodology that included
videotape testimony in addition to providing participants written forms of evidence and a case
summary. Although Bornstein (1999) found minimal impact on study outcomes due to differences
in stimulus material presentation, it is possible there would be differences between a vignette and a
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more realistic presentation of testimony (e.g., video).
The case and the context in this study were also very different from previous studies. Guy
and Edens (2003) examined mock juror decisions of civil commitment in sexually violent predator
cases. In other empirical studies that found significant differences between clinical judgment and
actuarial data, mock jurors were ask to rate dangerousness in a death penalty context (e.g. Krauss,
McCabe, & Lieberman, 2011; Krauss & Lee, 2003; Krauss and Sales, 2001). An Atkins setting is
different from the other contexts in that jurors are asked to make a legal determination of a clinical
diagnosis, and this decision ultimately impacts whether the individual receives the death penalty.
These participants were also provided more extensive training on the criteria used to diagnose
someone with ID (i.e., paper summary and a PowerPoint presentation) than was provided regarding
decision-making in other studies. The more extensive training may have prompted participants to be
more aware of the definition, which encourages examination of both clinical judgment and actuarial
data. Additionally, given the gravity of their decisions (even mock decisions), it is possible that
participants may have taken more time to evaluate the information than in other contexts (e.g., civil
commitment cases).
In addition, there was a lot of information given to participants in these vignettes, which
increases ecological validity, but also allows may encourage more variability in what participants
consider important. As previously noted, participants indicated that malingering evidence was
important, but they also considered many other factors in making their determinations. For those
individuals who did not find the hypothetical defendant to have ID, the most influential factors were
considered strengths (i.e., correctional officer testimony, the claimant was called manipulative, that
he bargained in prison, he passed his driver’s license test, and evidence he was malingering). For
those individuals who found the hypothetical defendant to have ID, the most important pieces of
evidence in their decision were weaknesses (i.e., IQ scores, could not do basic chores, unable to
manage money, was naïve or gullible, and never lived by himself). Malingering evidence was
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influential for those who found the person to not have ID. For those who found the person to have
ID, although it was not one of the most influential factors, evidence that the claimant was not
malingering was still highly rated and was more important than evidence he was malingering. This
could mean that the specifics of the malingering evidence were less important (i.e., method of
assessment), but that evidence for or against malingering in general was still important in decisionmaking.
Also of importance is that condition 3 was noted to have the highest rate of success. In
condition 3, the state expert presented malingering testimony based on actuarial data while the
defense expert presented malingering testimony based on clinical judgment as well as research
questioning the use of actuarial measures. Upon closer examination of these findings, it is clear this
phenomenon does not occur in the opposite direction. In other words, when the state expert
presented research testimony questioning the defense expert’s use of the TOMM to say the claimant
was not malingering, it did not decrease findings of ID as one would expect if research testimony
were having such an impact. One possible explanation is the difference in death qualifications in
condition three (see table 25). Although there were no significant differences between conditions,
more participants endorsed concerns about the death penalty or strong beliefs against the death
penalty, which may explain this slight increase in ID determinations.
One other explanation for this phenomenon is the limited data collected on additional juror
decision-making factors found in previous studies (Narby, Cutler, & Moran, 1993). For example,
personality differences between the conditions on a personality trait, such as authoritarianism (i.e.,
tendency to submit to authority). Previous research has demonstrated that individuals who are high
in authoritarianism are more likely to be punitive toward those who do not follow social norms
(Lieberman & Sales, 2007; Narby, Cutler, & Moran, 1993) and this can impact decision-making
(Bray and Noble, 1978; Butler, 2007; Chen, 2014; Narby, Cutler, and Moran, 1993). In this case,
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individuals may have been lower or higher on authoritarianism in different conditions, which may
be accounting for some of these small differences between conditions.
It is important to note that although these results suggest that participants do not favor
clinical judgment over actuarial judgment in an Atkins context, the opposite was also not found. As
a result, it appears that individuals were not persuaded by one type of malingering assessment
method over another. This is an important finding, as some argue appropriate malingering measures
for an ID population do not yet exist. It would be concerning had participants favored actuarial
judgment over clinical judgment given this argument questioning the use of actuarial measures for
this population, let alone in such a high stakes situation.
Research Testimony Against the Use of Actuarial Malingering Measures. Although
previous research found opposing expert testimony is not a safeguard for questionable expert
testimony (Levett and Kovera 2009; 2008), given the gravity of the Atkins context it was important
to explore the impact of such testimony in this context. No significant relationships were found
between research testimony and determinations of ID. In other words, research testimony against
the use of actuarial malingering measures did not appear to impact decision-making in either
direction. This reflects past literature and may reflect a general lack of attention to this type of
information.
As noted earlier, however, condition 3 had higher levels of success than any other condition
and was the only condition to have significantly higher rates of success as compared to national
averages. Although condition 3 (research testimony present) was not significantly different from
condition 1 (research testimony not present), there was a larger disparity in determinations of ID
between these conditions as compared to the difference between conditions 2 and 4. In other words,
there was a larger disparity in levels of research testimony (present, absent) when the state was
using an actuarial malingering measure than there was when the defense was using an actuarial
malingering measure. Condition 1, in which no research testimony, participants found the claimant
63

to have ID the least. Yet, participants in condition 3, when presented with research testimony, then
found the most findings of ID. As noted earlier, and although not significant, that could reflect
slightly higher levels of individuals who were skeptical of or against the death penalty. Another
possible explanation is that participants may have been more likely to align with the defense rather
than the state when faced with conflicting evidence. In other words, this may reflect skepticism of
the state or a possible alignment with the defense, or essentially a side preference.
Attitudes and Determinations of ID
Generally, research has shown that the general population has a tendency to have negative
attitudes toward individuals with ID (e.g. Antonak, Fiedler, & Mulick, 1989; Siperstein, Parker,
Bardon, & Widaman, 2007; Siperstein, Norins, Corbin, & Shriver, 2003). Additionally, research has
found that prior knowledge about ID (Akrami, Ekehammar, Claesson, & Sonnander, 2006;
Krajewski & Flaherty, 2000; Yazbeck, McVilly, & Parmenter, 2004) and exposure to individuals
with ID (e.g. Akrami, Ekehammar, Claesson, & Sonnander, 2006; Antonak, Fiedler, and Mulick,
1989; Jaffe, 1966; Krajewski & Flaherty, 2000) are associated with more favorable attitudes.
However, exploration into the impact of negative attitudes, as measured by CLAS-MR subscale
scores revealed no significant associations with outcome. Additionally, the KEIDS, a scale created
to measure knowledge about and exposure to ID created for this study, also did not have a
significant association with determinations of ID. The results from this study do not suggest
negative attitudes impact decision-making, nor do these results suggest knowledge or exposure were
not predictive of decisions.
Although the CLAS-MR demonstrated adequate internal consistency in this study, one
possible reason for this finding is that the CLAS-MR has been found to not demonstrate good
internal consistency across subscales and items (Wood, Salekin, Chen, under review). These authors
also suggest a different factor structure may be more appropriate. Another possible explanation is
the internal consistency for the KEIDS in this study was questionable, which suggests it may not be
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the most helpful measurement tool with regard to attitudes. In other words, the two measures may
not be catching some of the findings that other studies have due to their limited reliability.
Factors Impacting Decision-Making
Although there were limited findings from the hypothesized expectations for this study, the
participant ratings of factor importance is worth noting (See Table 28 for a full list). Of the 28 or 29
factors participants rated on importance, it became clear that participants who found the claimant to
have ID found deficits to be more important. These included: IQ scores, could not complete basic
chores, unable to manage money, was described as naïve or gullible, and never lived on his own.
These participants found evidence the claimant was not malingering to be important, while research
evidence and evidence he was malingering were rated as less important.
Meanwhile, participants who did not find the claimant to have ID were more likely to rate
strengths or other factors as important. Specifically, these individuals found the correctional officer
testimony, his reported manipulative nature, his bargaining skills in prison, his driver’s license, and
the evidence he was malingering to be important. These individuals also found research evidence
less important, but demonstrated the opposite pattern with regard to malingering evidence. As one
would expect, these participants found malingering evidence to be much more important than
evidence claimant was not malingering.
These findings suggest participants were ruling in a diagnosis based on deficits, as
warranted and suggested by the clinical criteria set forth the APA (2013) and AAIDD (2010).
However, as evidenced by the data, it appears that participants were also ruling out a diagnosis of
ID based on strengths, less desirable characteristics (i.e., manipulative nature), and crime. These are
concerning, but not unexpected findings. Blume, Johnson, and Seeds (2009) purported that fact
finders appear to rule out a diagnosis of ID on the basis of strengths, which has been seen in case
law at times (Ex parte Briseno, 135 S.W.3d 1, Tex. Crim. App. 2004; Wiley v. State, 2003-DR01317-SCT, Miss 2004). This idea has been supported by empirical research, particularly related to
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a list of legally determined factors (i.e., the Briseno factors) to aid in determinations of ID (Hedge,
2012; deLacy, Hedge, and Salekin, 2012). This is of particular concern because the AAIDD (2010)
has noted that strengths often coexist with weaknesses and warns a diagnosis of ID should be ruled
in on the basis of deficits, not ruled out on the basis of strengths. Further, strengths have been
identified or noted within this population (Salekin, Olley, Hedge, 2010; APA, 2000) in addition to
the idea that individuals with ID can function within society and may not need significant
supervision (APA, 2000; Baroff, 1999). Finally, the AAIDD emphasizes skills should be assessed in
the environment the person lived in (accounting for opportunities and cultural context), rather than
in a structured setting like a prison.
Limitations
One inherent limitation is the generalizability of these results to Atkins proceedings. Unlike
Atkins proceedings in which jurors hear evidence and testimony from a variety of individuals
throughout the hearing, participants read a vignette that simulated an abridged version of what may
be said in an actual case. Although they were given some oral instruction with regard to the criteria
to be given an ID diagnosis, the rest of the information was read silently by participants.
Furthermore, jurors undergo a deliberation phase, during which jurors come to a decision as a
group. It is possible that an individual’s responses may have changed during a deliberation phase.
Although a courtroom setting cannot be readily manipulated in an experimental setting, steps could
be taken to more closely simulate such an atmosphere in the future.
Another limitation would be the sample utilized in this study, namely an undergraduate
sample at a large Southern University, as it may not be representative of a typical jury. Although
there has been research that states there is not a difference between student jurors and community
jurors (Bornstein, 1999), there has also been research to show there are differences. For example,
Keller and Wiener (2011), found student jurors to be more lenient in their assignment of guilt in
homicide cases than community members, among other differences regarding judgments of
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culpability. Additionally, another study (McCabe, Krauss, & Lieberman, 2010) found the
“representative sample” (i.e., a community sample) to be more punitive than student jurors. As a
result, the finding that student jurors may be more lenient than a typical juror could potentially
provide insight into the high findings of ID in this study as well as encourage a replication and an
expansion to community samples.
In addition, although the removal of participants who failed manipulation check items or
knowledge check items helped to ensure an accurate analysis of the effects of the independent
variables on the dependent variables, this procedure is not a part of actual jury determinations. It is
believed that there are jurors who do not pay attention, but their opinions ultimately play a role in
legal decisions. As a result, the removal of these participants, although typical in the psychological
field, may decrease ecological validity.
Finally, given the teaching component and exposure to the definition, it is possible the
results on the CLAS-MR may have been different had participants taken that questionnaire first.
However, to avoid priming participants about their attitudes toward this population, it was believed
the potential impact on the results of the rest of the study was too high to have had participants fill
out the CLAS-MR first. As a result, it is possible we did not see significant results in attitude due to
the ordering of the stimuli.
Future Directions
It is important this study be replicated with a specific emphasis on expansion to a
community sample. This would help to clarify whether or not these findings hold true across
multiple experiments, but also across samples. In addition, it may be helpful to utilize a different
case to examine if these findings may fluctuate with specific case details. Further, although this
study made attempts to replicate information that had been presented during a real Atkins
proceeding, the method by which it was presented differed from what a real juror may experience.
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Efforts should be made to replicate these findings in settings where mock jurors are asked to watch
testimony (e.g., live, video) and allow for deliberation amongst jurors, both of which may increase
the ecological validity as well as the generalizability of these findings.
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10. OVERALL DISCUSSION
As previously mentioned, the goal of this study was to evaluate the presence and impact of
malingering in post-conviction Atkins cases with the belief that such evidence would have an
adverse impact on a claimant’s case (i.e., fewer findings of ID). This was completed in two phases,
which included: (1) a case-analysis of post-conviction judicial opinions in Atkins, and (2) an
empirical study that evaluated the impact of the presence and type of malingering evidence on
determinations of ID using a vignette-based design.
Results from Phase 1 indicate malingering is mentioned in about a third of Atkins cases.
Additionally, it appears that both the state and defense raise this issue relatively equally, although
state experts more often opined the claimant was malingering while the defense expert more often
opined the claimant was not malingering. This finding is unsurprising given the adversarial nature
of the legal system. Importantly, it appears that judicial determinations of malingering are
significantly associated with determinations of ID. However, more information is needed to explore
how judges are coming to these conclusions.
The case analysis also revealed that less than a third of experts are utilizing actuarial
measures of malingering to evaluate claimants. However, this is believed to be an underestimate of
how often these methods may be used due to the constraint of information and detail provided in the
judicial opinions used to code this information. Future research should expand to more detailed
records in an effort to ensure an accurate insight into these types of expert evaluations.
In Phase 2, it was found that clinical judgment testimony was not favored over actuarial data
nor did opposing expert research testimony serve as a protective element against questionable
expert testimony. There may have been, however, personality factors that playing a role or a slight
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side bias that should be further explored and accounted for in future research. In addition, neither
attitudes toward individuals with ID nor knowledge about and/or exposure to individuals with ID
were shown to impact legal determinations of ID. This may have been due to the ordering of the
stimuli or to the measures chosen to examine attitudes.
Of import, participants in this study appeared to be ruling in a diagnosis of ID on the basis of
deficits, while others were ruling out a diagnosis on the basis of strengths. This is particularly
troubling as the AAIDD specifically states in their manual this should not be done as strengths often
coexist with weaknesses. In addition, the participants in this study found the claimant to have ID
significantly more often than is typical in Atkins proceedings. This may be attributed to the sample,
where undergraduate students may be more lenient than a standard jury. It may also be an artifact of
the teaching component, further exposing individuals to the definition of ID.
Ultimately, from these two phases, malingering was seen to have an impact in real Atkins
proceedings and was also found to be an important factor in the experimental design. More
information is needed to understand the methodological approaches experts take and exactly how
judges are coming to their conclusions regarding malingering evidence. In the experimental design,
it did not appear that actuarial data was more believable as compared to clinical judgment data, or
vice versa. However, future research should make attempts to replicate and expound on these initial
findings to gain a better understanding of how participants come to their ultimate conclusions.
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Appendix A
Phase 1: Coding Sheet for Malingering Group

!

!

!

CATEGORY!OF!
INFORMATION!
!
General!Information!

CODING!SCHEME!
!

EXTRA!DETAILS!

!

!

Running!list!beginning!at!#1!

Write!in!Case!Name!

!
Case!Name!

!
Name!of!Defendant!

Running!list!beginning!at!#1!

Write!in!full!name!of!
defendant!
!

Information!reviewed!
from!(choose!legal!
phase):!
Trial!!

1!=!trial!

Details!(i.e.!level!of!
court)!

2!=!appeal!
All!other!information!will!be!coded!as!a!
running!list!beginning!at!the!#3!

Appeal!
!
Level!of!Court!

1!=!Trial!Level!

!

2=!State!Supreme!Court!

Details!(i.e.!level!of!
court)!

3=!US!Circuit!Court!
4=!US!Supreme!Court!
5=State!Court!of!Criminal!Appeals!
6=!US!State!District!Court!!(COUNTY/State!
SPECIFIC)!
7=State!Superior!Court!(COUNTY!SPECIFIC)!
Original!State!

Alabama
Arizona
Arkansas
Florida
Georgia
Illinois
Indiana
Kentucky
Louisiana
Mississippi

1
2
3
4
5
6
7
8
9
10
81

Write!in!name!of!state!

Missouri
Nebraska
Nevada
North Carolina
Ohio
Oklahoma
Pennsylvania
Tennessee
Texas
Utah
Virginia
California
Puerto Rico
Maryland
Washington, D.C.

11
12
13
14
15
16
17
18
19
20
21
22
23
24!
25!

!

Burden!of!Proof!

0=!POE!(Preponderance!of!the!Evidence)!

! Not!mentioned!in!
judicial!opinion!!

!

! Provided!by!
attorney!

1=!CAC!(Clear!and!Convincing)!
!

! Provided!by!
mental!health!
professional!

2=!BARD!(Beyond!a!Reasonable!Doubt)!
!

! Obtained!via!an!
internet!search!

Offender!
Characteristics!

!

!

Age!at!time!of!the!
offense!

_______!years,!________!months!

! Not!mentioned!in!
judicial!opinion!!

!

! Provided!by!
attorney!

!

! Provided!by!
mental!health!
professional!
! Obtained!via!an!
internet!search!
!
Gender!

0=Male!

!

1=Female!
Race/Ethnicity!

0=Not!mentioned!in!available!information!
1=!White/Caucasian!not!Hispanic!
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If!other,!please!specify!

2=!Hispanic/Latino/Latina!
3=!Black/African!American!
4=!Asian/Asian!American!
5=!Pacific!Islander!
6=!Native!American!
7=!Biracial!
8=![a!running!list!will!continue!from!this!
point!forward!
!

Malingering!

!

!

Malingering!and!the!
State!

!

!

Malingering!Mentioned!
by!the!State/State!
Expert!

0=No!

Details!

1=Yes!

!

Number!of!Experts!

Write!number!of!mental!health!experts!
that!testified!or!wrote!a!report!

Write!names!

0=!there!wasn’t!a!state!evaluator!

Write!in!SPECIFIC!
names!of!tests;!If#the#
name#of#the#test#is#not#
mentioned#write#
expert’s#name(s)#and#
indicate#that#needs#to#
be#investigated#
(indicate#attorney#as#
well#as#secondary#
contact)!

Malingering!Test!
Name(s)!used!by!State!
evaluator!

1=!Test!of!Memory!Malingering!(TOMM)!
2=Rey's!15cword!List!!
3=Dot!Counting!Test!(DCT)!
4=Structured!Interview!of!Reported!
Symptoms!(SIRS)!
5=Word!Memory!Test!(WMT)!
6=Validity!Indicator!Profile!
7=!Mini!Mental!State!Examination!
8=MULTIPLE!tests!used!
9=Other,!please!specify!
10=not!in!the!judicial!opinion!–!not!
mentioned!
11=No!test!used!
12=MMPI!
13=!MFAST!
14=Wide!Range!Achievement!Test!
15=WAIS!
16=!Tests!used,!names!not!given;!need!to!
look!or!information!
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!

17=!Oklahoma!Sp!Test!
18=21!word!test!
19=!M!Scale!
!
Finding!of!Malingering!
by!State!

0=!No!

Details!

1=!Yes!

!

!

2=not!mentioned!

!

Malingering!and!the!
Defense!

!

!

Malingering!Mentioned!
by!the!Defense!

0=!No!

Details!

1=!Yes!

!
Number!of!Experts!

Malingering!Test!
Name(s)!used!by!
Defense!evaluator!

Write!number!of!mental!health!experts!
that!testified!or!wrote!a!report!

Write!names!

0=!there!wasn’t!a!state!evaluator!

Write!in!SPECIFIC!
names!of!tests;!If#the#
name#of#the#test#is#not#
mentioned#write#
expert’s#name(s)#and#
indicate#that#needs#to#
be#investigated#
(indicate#attorney#as#
well#as#secondary#
contact)!

1=!Test!of!Memory!Malingering!(TOMM)!
2=Rey's!15cword!List!!
3=Dot!Counting!Test!(DCT)!
4=Structured!Interview!of!Reported!
Symptoms!(SIRS)!
5=Word!Memory!Test!(WMT)!
6=Validity!Indicator!Profile!

!

7=!Mini!Mental!State!Examination!
8=MULTIPLE!tests!used!
9=Other,!please!specify!
10=not!in!the!judicial!opinion!–!need!to!
look!for!this!information!(NOT!
MENTIONED)!
11=No!test!used!
12=MMPI!
13=!MFAST!
14=Wide!Range!Achievement!Test!
15=WAIS!
16=!Tests!used,!names!not!given!
17=21!Word!Test!
Finding!of!Malingering!

0=No!

Details!
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by!Defense!

1=Yes!

!

2=not!mentioned!

!

Malingering!and!the!
Court!Appointed!Expert!

!

!

Number!of!Court!
Appointed!Experts!
Experts!

Write!number!of!mental!health!experts!
that!testified!or!wrote!a!report!

Write!names!

Malingering!Test!
Name(s)!used!by!
Defense!evaluator!

0=!there!wasn’t!a!state!evaluator!

!
!

1=!Test!of!Memory!Malingering!(TOMM)!
2=Rey's!15cword!List!!
3=Dot!Counting!Test!(DCT)!
4=Structured!Interview!of!Reported!
Symptoms!(SIRS)!
5=Word!Memory!Test!(WMT)!
6=Validity!Indicator!Profile!

Write!in!SPECIFIC!
names!of!tests;!If#the#
name#of#the#test#is#not#
mentioned#write#
expert’s#name(s)#and#
indicate#that#needs#to#
be#investigated#
(indicate#attorney#as#
well#as#secondary#
contact)!

7=!Mini!Mental!State!Examination!
8=MULTIPLE!tests!used!
9=Other,!please!specify!
10=not!in!the!judicial!opinion!–!need!to!
look!for!this!information!(NOT!
MENTIONED)!
11=No!test!used!
12=MMPI!
13=!MFAST!
14=Wide!Range!Achievement!Test!
15=WAIS!
16=!Tests!used,!names!not!given!
17=21!Word!Test!
Finding!of!Malingering!
by!Court!Appointed!
Expert!

0=No!

Details!

1=Yes!

!

2=not!mentioned!

!

Malingering!
Mentioned:!OTHER!

!

!

Statute/Case!that!Set!
Precedent!

0=No!

Details!

1=Yes!

!
!
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Other!

See!Columns!

Details!

Case!Findings!

!

!

Findings!about!
Malingering!

0=No,!not!found!to!be!malingering!

Details!

1=Yes,!found!to!be!malingering!

!

2=Not!mentioned,!need!more!information!

!
!
!

Determination!of!ID!

0=Not!ID!

Details!

1=!Yes!ID!

!

2=Remanded!back!to!state!court!

!
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Appendix B
Phase 1: Coding Sheet for Non-Malingering Group

!

!
CATEGORY!OF!
INFORMATION!

!
CODING!SCHEME!
!

EXTRA!DETAILS!

!
General!Information!
!

!

!

Case!Name!

!

Source!of!Information!
Reviewed!(Level!of!Court)!
!

1!=!Trial!Level!
2=!State!Supreme!Court!
3=!US!Circuit!Court!
4=!US!Supreme!Court!
5=State!Court!of!Criminal!Appeals!
6=!US!State!District!Court!!(COUNTY/State!
SPECIFIC)!
7=State!Superior!Court!(COUNTY!SPECIFIC)!

Write!in!Case!Name!(LAST!
NAME!OF!DEFENDANT,!
FIRST!NAME!OF!
DEFENDANT!v.!
PROSECTUOR/STATE/US)!
!
Details!(i.e.!level!of!court)!

Original!State!

Alabama
Arizona
Arkansas
Florida
Georgia
Illinois
Indiana
Kentucky
Louisiana
Mississippi
Missouri
Nebraska
Nevada
North Carolina
Ohio
Oklahoma
Pennsylvania
Tennessee
Texas
Utah
Virginia
California

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
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Write!in!name!of!state!

Puerto Rico
Maryland
Washington, D.C.
New Mexico
New Jersey
New Hampshire
South Carolina
Idaho

23
24!
25!
!!!!!!!!26!
!!!!!!!!27!
!!!!!!!!28!
!!!!!!!!29!
!!!!!!!!30!

!

Burden!of!Proof!

0=!POE!(Preponderance!of!the!Evidence)!
!
1=!CAC!(Clear!and!Convincing)!
!
2=!BARD!(Beyond!a!Reasonable!Doubt)!
!

Offender!Characteristics!

!

Age!at!time!of!the!offense!

_______!years!
!
!

Gender!

0=Male!
1=Female!
0=Not!mentioned!in!available!information!
1=!White/Caucasian!not!Hispanic!
2=!Hispanic/Latino/Latina!
3=!Black/African!American!
4=!Asian/Asian!American!
5=!Pacific!Islander!
6=!Native!American!
7=!Biracial!
8=![a!running!list!will!continue!from!this!
point!forward!
!
!
#!of!experts!that!testify!for!the!state!

Race/Ethnicity!

Case!Characteristics!
Number!of!STATE!Experts!!

!
Not!
mentioned!in!judicial!
opinion!!
!
Provided!by!
attorney!
!
Provided!by!
mental!health!
professional!
!
Obtained!
via!an!internet!search!

!
!
Not!
mentioned!in!judicial!
opinion!!
!
Provided!by!
attorney!
!
Provided!by!
mental!health!
professional!
!
Obtained!
via!an!internet!search!

Number!of!DEFENSE!Experts! #!of!experts!that!testify!for!the!defense!
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!
!
If!other,!please!specify!

!
Details!(names!of!those!
experts)!
!
Details!(names!of!those!
experts)!

Number!of!COURT!
APPOINTED!Experts!

#!of!experts!that!testify!for!the!court!

Case!Findings!

!
0=Not!ID!
1=!Yes!ID!
2=Remanded!back!to!state!court!
3=!Withdrawn!

Determination!of!ID!
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!
Details!(names!of!those!
experts)!
!
!
Details!
!
!
!
!

Appendix C
Demographic and Life Experience Questionnaire (DLEQ)

Participant ID_____

Please check, or write your answers in the spaces provided.
1. Please identify your sex.
! Male

! Female

2. Please identify your age. ___________
3. Please identify your ethnicity. (Circle all that apply).
! African American or Black

! Pacific Islander

! American Indian or Alaska Native

! Prefer not to answer

! Asian

! Other (please specify):__________

! Caucasian/White

____________________________

! Hispanic
4. What is the last grade you fully completed?
! High school graduate (for example:

! 4 years of college

GED, or some college credit but less

! Bachelor’s degree

than 1 full year of college)

! Other (please specify) _________

! 1 year of college

___________________________

! 2 years of college
! 3 years of college
5. What State did you mainly grow up in? ________________________
6. What type of community did you mainly grow up in?
! Urban (city) Community
! Rural (small town not near a city) Community
! Suburban (just outside of a city) Community
7. What religion do you associate with?
! Buddhism

! Islam

! Christianity

! Don’t know

! Hinduism

! I do not have a religious affiliation

! Judaism
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! Other (please specify)

_____________________

8. What is your political affiliation?
! Democrat (liberal)
! Republican (conservative)
! Independent (unaffiliated)
9. Have you ever worked in law enforcement?
! Yes

! No

If yes to Question 9,
What was your job title? ________________________
10. Do you know anyone that has ever worked in law enforcement?
! Yes

! No

If yes to Question 10,
10a. Who, what is their relation to you, and what is/was their position (please specify)?
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
11. Do you know anyone that has ever worked as a judge?
! Yes

! No

If yes to Question 11,
11a. Who, what is their relation to you, and what is/was their position (please specify)?
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
12. Do you know anyone that has ever worked as a prosecutor (an attorney who represents the
interests of the community/state, not representing the defendant)?
! Yes

! No

If yes to Question 12,
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12a. Who, what is their relation to you, and what is/was their position (please specify)?
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
13. Do you know anyone that has ever worked as a defense attorney (an attorney who
represents the interests of the defendant, the attorney does not represent the interests of
the community/state)?
! No

! Yes
If yes to Question 13,

13a. Who, what is their relation to you, and what is/was their position (please specify)?
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
14. Have you ever been involved in the criminal justice system?
! No

! Yes
If yes to Question 14,
14a. As a victim?

! Yes
! No
What was the crime (s) and outcome (please specify)?
_______________________________________________________________________
_______________________________________________________________________
_________________________________________________________________
14b. As an offender?
! Yes

! No

What was the crime (s) and outcome (please specify)?
_______________________________________________________________________
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_______________________________________________________________________
_________________________________________________________________

15. Which of the following four response options best describes you? (Check ONE Only)
! I would always vote for the death penalty in situations that allowed it.
! Although I am in favor of the death penalty, I would consider the facts of a case in
determining a sentence.
! Although I have concerns about the death penalty, these concerns would not impair my
ability to impose it in the appropriate circumstance.
! I would never vote for the death penalty, even in situations in which the facts of the case
called for it.
16. Have you had any coursework involving the law?
! Yes

! No

If yes to Question 15,
Please specify (e.g. classes, related major):
_______________________________________________________________________
_______________________________________________________________________
_________________________________________________________________
17. Have you ever served on a jury ?
! Yes

! No

If yes to Question 17,
17a. Please specify general details of the experience (e.g., civil/criminal trial, outcome):
_______________________________________________________________________
_______________________________________________________________________
_________________________________________________________________
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18. Have you ever been employed in a mental health setting?
! No

! Yes
18a. Check all that apply:
!
!
!
!
!
!

Psychologist
Psychiatrist
Social Worker
Providers that provided services to children and youth who have mental retardation
Providers that provided services to adults who have intellectual disability
Other: ________________________________________________________

18b. If you checked any of the above, please describe your experience(s).
__________________________________________________________________________
__________________________________________________________________________
_________________________________________________________________________

19. Have you ever been assessed for intellectual disability?
! Yes

! No

If yes,
19a. How old were you when you were assessed? ______
19b. Were you given a diagnosis?
! Yes

! No

19c. Please state what diagnosis you were given (if more than one, please list all of your
diagnoses): ________________________________________________________
20. To what degree have you had contact with people with intellectual disability? Please check
one response.
! I’ve never had personal contact with someone with intellectual disability

94

! I’ve had minimal personal contact with someone with intellectual disability (e.g., I have
seen people with intellectual disability out in public or working at places that I go).
! I’ve had some contact with people with intellectual disability (e.g., I had a classmate who
has intellectual disability; a friend of mine had a brother or sister with intellectual disability)
! I've had a lot of contact with people intellectual disability (e.g., I have a family member
with intellectual disability; I have a friend with intellectual disability; I worked
professionally or on a volunteer basis with people with intellectual disability; I was in other
frequent contact with people with intellectual disability).

21. Do you have knowledge or experience with people with developmental disabilities, such as
intellectual disability (previously known as mental retardation), autism, Down
Syndrome, and the like?
! Yes

! No

22. Of the following, where have you gained knowledge about and/or experience with
individuals with intellectual disability/intellectual disability? Check all that apply and
describe your experience:
! Classes in school/college – please provide the title of the class in which you learned about
intellectual disability:
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
! Classroom training outside of school/college:
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
! Employment:
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
! Volunteer experience:
__________________________________________________________________________
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__________________________________________________________________________
____________________________________________________________________
! I have a family member who lives or has lived with me who has intellectual disability.
Please indicate the relationship between you and this individual:
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
! I have a family member who has never lived with me who has intellectual disability. Please
indicate the relationship between you and this individual:
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
! I have a friend/acquaintance with an intellectual disability. Please indicate the relationship
between you and this individual:
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
! Other:
__________________________________________________________________________
__________________________________________________________________________
____________________________________________________________________
23. Where have you gained the most knowledge about or experience with individuals who
have intellectual disability? (Check ONE only)
! Classes in school/college
! Classroom training outside of school/college
! Employment
! Volunteer experience
! I have a friend/acquaintance with a developmental disability
! I have a family member who lives or has lived with me who has a developmental disability
! I have a family member who has never lived with me who has a developmental disability
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24. Please rate your knowledge regarding the abilities of people who have intellectual
disability.

1

2

3

4

5

6

7

Low Knowledge

8

9

10

High Knowledge

25. We need to know if you are eligible to serve on a jury in the United States.

A. Are you a citizen of the U.S.?
! Yes

! No

B. Are you at least 18 years of age?
! Yes

! No

C. Are you currently charged with or ever been convicted of a felony?
! No
! Yes
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Appendix D
Phase 2: Instruction Sheet
Instructions
The job we are asking you to do is to decide whether a defendant has intellectual disability (this
condition used to be called mental retardation). What you have in front of you is a summary of a
judicial hearing in which a judge had to decide if a defendant met the criteria for intellectual
disability. The judicial hearing summary has been shortened because the actual hearing went on
for many, many hours. What remains in the summary is the information that you will need to be
able to complete the questionnaires. In order to help you complete the questionnaires, we have
provided you a definition sheet that covers some information about how to diagnose intellectual
disability.
It is really important that you participate to the fullest degree possible. The research that you are
about to participate in will provide information on decision-making in an area that impacts
sentencing decisions. At the present time, there is little research on this topic, yet decisions such
as these are frequently being made.

98

Appendix E
Phase 2: ID Information Sheet
CRITERIA TO HELP DETERMINE INTELLECTUAL DISABILITY
Intellectual disability was previously known as mental retardation. Intellectual disability is
characterized by three prongs:

1. Significant limitations in intellectual functioning.
• Intelligence is defined as a general mental ability (i.e., reasoning, planning, abstract
thinking).
• IQ tests are the typical method of measuring intelligence.
• An IQ score ≤70 +/- 5 is considered significantly limited.
AND
2. Significant limitations in adaptive behavior, specifically in conceptual, social, and
practical adaptive skills.
• Adaptive behavior is considered the combination of conceptual, social, and practical
skills that have been learned and that people do daily.
Adaptive Skill
Conceptual
Skills

Description
Include abilities like memory, language, reading, writing, and problem
solving along with comprehension of concepts like money, time, and
numbers.
Social Skills
Include abilities like interpersonal communication skills, social
responsibility, social judgment, gullibility, naiveté (i.e. wariness), follows
rules/obeys laws, avoids being victimized, and social problem solving.
Practical Skills Includes abilities that relate to activities of daily living. For example,
personal care, job responsibilities, money management, self-management
of behavior, safety, and use of schedules/routines or travel/transportation.
•

A score ≤70 on one of the three adaptive skill domains (conceptual, social or practical) on
an adaptive behavior measure demonstrates limitations in adaptive behavior.

AND
3. This disability originates before age 18.
• The disability does not have to be formally identified, but it must have started during the
“developmental” period, or before a person turns 18.
A person needs to meet all three criteria in order to be given a diagnosis of intellectual
disability. Formal assessments, such as IQ tests and adaptive behavior measures, should be used
to establish if a person has intellectual disability. All information should be taken into account,
giving equal consideration to significant limitations in adaptive behavior and intellectual
functioning
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Appendix F
Phase 2: Vignette, Piloted Version (No Malingering Evidence)
JASON WILLIAMS, Petitioner-Appellee, vs. STATE OF ALABAMA, RespondentAppellant.
No. 06-49584
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
971 F.3d 465; 2013 U.S.
September 13 2013
Background
Mr. Jason Williams was found guilty of the murder of Michelle Sanders, a crime punishable by
death. In 2002, the Supreme Court decided that individuals with intellectual disability (previously
known as mental retardation) could not be sentenced to death. Mr. Williams argued that he has
intellectual disability and therefore cannot be sentenced to death.
Intellectual Disability Definition
Intellectual disability is characterized by three criteria:
•

Significant limitations in intellectual functioning, or an IQ score approximately ≤70 +/- 5.

•

Significant limitations in adaptive behavior, or on standardized measures a score
approximately ≤70 overall or on at least one of the three skill areas (conceptual, social,
practical).

•

This disability originates before age 18, or during a person’s childhood/developmental
period.

A person needs to meet all three criteria in order to be given a diagnosis of intellectual disability.
Formal assessments, such as intelligence tests (IQ tests) and adaptive behavior measures, should be
used to establish whether a person meets criteria for intellectual disability. Information can also be
gathered from collateral sources, such as records or statements made by individuals that knew the
person. All information should be taken into account, giving equal consideration to significant
limitations in adaptive behavior and intellectual functioning.
Atkins Hearing
The Supreme Court decision in 2002 banned the death penalty for individuals with intellectual
disability. Since this decision, defendants facing the death penalty have been able to put forth what
has been termed an “Atkins claim.” In other words, defendants can claim to have intellectual
disability and if found to be true cannot be given the death penalty. To be successful, the individual
must prove that he/she meets the criteria for intellectual disability, as defined by state law.
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Mr. Williams was granted an Atkins hearing to determine if he has intellectual disability. He was
evaluated by two licensed psychologists, Dr. Smith (defense expert) and Dr. Mason (state expert):
1. Dr. Smith was hired by the defense – the defense wants to prove that Mr. Williams has
intellectual disability. If the Court decides that he has intellectual disability then the worst
punishment that Mr. Williams could be given is life in prison without the possibility of
parole. This means that he would stay in prison until the day that he dies.
2. Dr. Mason was hired by the state – the state wants to prove that Mr. Williams does not
have intellectual disability. If the Court decides that he does not have intellectual disability
then Mr. Williams would be eligible for the death penalty, as well as life in prison without the
possibility of parole.
The information you will read on this page is about Mr. Williams. This information was
provided to both psychologists before they evaluated Mr. Williams.
INTELLIGENCE
Mr. William’s has taken a number of intelligence tests (IQ tests) over his lifetime. The following are
IQ scores from testing during his developmental period (i.e., before he was 18 years of age).
Age
7

IQ
56

Range
Intellectual
disability

Purpose of the evaluation
Determine placement in
special education.

13

68

Regular school testing.

14

64

Intellectual
disability
Intellectual
disability

16

74

Intellectual
disability

Determine continued
placement in special
education.

Determine continued
placement in special
education.

Description/Outcome
This psychologist recommended
placement in a special class for
individuals with intellectual disability.
All children his age were tested for
educational purposes.
This psychologist concluded that,
“there appears to be little doubt about
Mr. Williams’s intellectual disability.”
Mr. William’s remained in special
education.
This psychologist recommended that
Mr. Williams remain in special
education classes.

The following are IQ scores after Mr. Williams was arrested on the charge of capital murder:
Age
26

IQ
71

Range
Intellectual
disability

Purpose of the evaluation
Pre-trial assessment.

27

65

Intellectual
disability

Pre-trial assessment.

ADAPTIVE BEHAVIOR
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Description/Outcome
Before trial, while incarcerated, Mr.
Williams scored within the
intellectually disabled range.
Before trial, while incarcerated, Mr.
Williams scored in the range of
intellectual disability.

Despite being placed in special education classes, Mr. Williams’s adaptive behavior was never
evaluated using a measure of adaptive behavior. As a result, the psychologists who evaluated him as
an adult needed to go back and find out what he was like before the age of 18 years. To do this they
had to look to records and statements made by individuals that knew Mr. Williams.
Dr. Smith’s Testimony – Dr. Smith was hired by the defense and believes that Mr. Williams
has intellectual disability.
Dr. Smith, the defense expert, testified first in the Atkins hearing. He administered an IQ test to Mr.
Williams who earned a score of 62. Dr. Smith testified that Mr. Williams’s previous IQ scores, which
ranged from 56 to 74, were similar over time and consistent with his current score. He noted that all
of the scores fall within the ≤70 +/- 5 range, which is required to meet the diagnosis of intellectual
disability. Given that all of Mr. Williams’s scores fell under 75, Dr. Smith testified that all of the
scores were consistent with significant deficits in intelligence and were reflective of an individual
with intellectual disability.
Dr. Smith testified that, in his opinion, Mr. Williams demonstrated deficits in the following adaptive
skill areas:
Adaptive Skill
Conceptual
Skills

Description
Includes abilities like memory, language, reading, writing, and problem
solving, along with comprehension of concepts such as money, time, and
numbers.
Social Skills
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible
or taken advantage of, follows rules/obeys laws, and avoids being
victimized.
Practical Skills Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).
Dr. Smith summarized Mr. Williams’s childhood environment as it related to adaptive behavior
deficits. Mr. Williams was from a socially and economically deprived family. His family did not
always have adequate access to food, clothing, or shelter. In addition, on more than one occasion,
Mr. Williams’s parents were found to be unfit. As a result, the Department of Human Resources
(DHR) placed him and his siblings in foster care. There were many concerns about the children
living with their biological parents, some of which included exposure to paternal alcoholism,
criminal activity, and domestic violence.
With regard to observing criminal activity, it was not uncommon for Mr. Williams to have witnessed
his father commit crimes such as theft, arson, and assault. Mr. Williams’s father was reported to have
taken his son to bars and to have taught him how to steal. Mr. Williams’s sister said that her brother
learned “everything bad” from their father and always wanted to please him. According to her, he
never learned the difference between right and wrong because of their father’s behavior. Dr. Smith
testified that Mr. Williams’s father was a very negative role model.
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Mr. Williams had an early entry into the criminal justice system. At the age of 12, he was charged
with arson after he set fire to a bulletin board and a door in a local church. At the time of his arrest
he was asked why he did this and in response he told the officer he did it “on a dare” from two
older friends. His sister noted Mr. Williams often wanted to fit in, and would go to great lengths to
do so. This need to fit in is what led him to becoming engaged in setting the fire, which is something
he never would have done on his own. It was many years after this that Mr. Williams encountered
the law again. According to his foster parents, this was directly related to the people he was around.
During his teen years, after the fire, he lived with them, and because of this, he was protected and
cared for and had no opportunity or interest in getting involved in crime. Once he moved out of
their home he was once again exposed to crime through contact with older boys and his father, all of
whom took advantage of him and encouraged him to participate in crime.
At age 18, Mr. Williams left the foster home and was later involved in two burglaries, one of which
resulted in the death of Michelle Sanders. According to a source that knew Mr. Williams, both
crimes had co-defendants who had convinced him that being involved in these crimes was a good
idea. Mr. Williams was described by this person, and many others, to be naïve and gullible. Perhaps
most importantly, the people who knew him best - his foster parents, siblings, and teachers described him this way. According to Dr. Smith, Mr. Williams’s impairments in the social domain
left him vulnerable to exploitation.
When talking about Mr. Williams’s academic performance, Dr. Smith noted that Mr. Williams’s
entire academic performance was consistent with intellectual disability. Though he passed
kindergarten, teachers found him ill prepared to handle the workload in the first grade and because
of this, held him back. During that year his teachers viewed him to be unable to keep up in the
regular classroom. As a result, he was placed in the special education program. Mr. Williams
remained in special education for the rest of his schooling. Within this program he received good
grades. It is important to note, however, children in this program are not graded in the same way as
those in the regular classroom. According to Dr. Smith, an “A” in special education is not at all the
same as an “A” in the regular classroom. Dr. Smith testified that Mr. Williams’s success in school
was related to his placement in special education and did not compare to how he would have
functioned in a regular classroom.
The statements made by Dr. Smith were supported by one of Mr. Williams’ teachers. According to
Ms. Sims, “there was no way that Jason would have survived in regular programming. He didn’t
have the mental capacities to do so; he didn’t have the social skills to do so; he was less mature. He
wouldn’t have been able to follow along.” She noted that Mr. Williams was respectful and capable of
handling simple tasks (e.g., going to the library, reading at a basic level), but she would never ask him
to carry out tasks that required multiple steps.
In addition to looking at how Mr. Williams functioned during childhood, Dr. Smith also had to look
at his functioning during adulthood. With regard to his ability to engage in day-to-day tasks typical
of adult life, Mr. Williams demonstrated many deficits. For example, Mr. Williams had never lived
independently and there was not a single person, including Mr. Williams himself, who thought that
he could have lived on his own. He turned to his family and foster parents in order to survive. On
occasion, he even asked his social worker for help during their meetings. For example, he asked his
social worker for a pair of glasses and for his birth certificate to obtain a driver’s license.
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Other areas where Mr. Williams demonstrated deficits included managing his finances, completing
daily chores, learning complex tasks, and maintaining a job. In the area of finances, Mr. Williams
could function at a very basic level. According to multiple sources, as a teen and young adult, Mr.
Williams did not pay bills, make large purchases, or manage a checkbook or bank account. With
regard to paying bills, he would simply give someone else cash without knowing if he was paying for
the full bill or only his share of it. Regarding handling money, he could go to the store and make
small purchases. However, he did not know how much money to give the cashier and did not know
if he received the correct amount of change in return. Family members said he was taken advantage
of on more than one occasion, as he would return home with much smaller amounts of money than
expected given his purchases. His foster father noted that he consistently had to help Mr. Williams
handle money and would always accompany him to stores. Even in adulthood, his foster father
accompanied Mr. Williams to stores as often as possible. In terms of banking, his foster mother
opened a checking account for him, but he never learned how to use it or how to fill out a check.
Dr. Smith noted that Mr. Williams was known to have difficulty completing daily chores. His sister
reported that he was able to do very simple chores, such as folding clothes and washing floors, but
could not organize items, wash clothes, or do anything that required multiple steps. His foster
parents made similar statements, including that Mr. Williams had difficulty performing simple tasks
such as making a shopping list, using a vacuum cleaner in the proper manner, washing and drying
dishes, making a bed, or changing the sheets. This was true during adolescence and there was no
information available that indicated that it changed in adulthood. On a positive note, his foster
parents stated they were able to teach him how to pick fruit when it was ready (rather than too early)
and over the course of time, he learned how to play baseball.
According to his foster parents and others, Mr. Williams struggled with carrying out complex tasks.
For example, it took him a long time and many hours of one-on-one training to learn how to drive a
vehicle. Mr. Williams eventually obtained a driver’s license, but it took three attempts to pass the
examination. He also learned how to drive a tractor, which also took many hours of training. When
asked about his knowledge of Mr. Williams functioning within the prison, Dr. Smith stated that
some sources that knew Mr. Williams stated he was capable of many tasks, including washing
clothes, fixing radios, and performing tasks required of his everyday routine within the institution.
This information did not surprise Dr. Smith because a person’s behavior in such a controlled
environment is not reflective of that person’s everyday capabilities in a typical setting. Therefore, Dr.
Smith did not put much emphasis on capabilities demonstrated in a prison setting.
Dr. Smith noted that a correctional officer stated Mr. Williams was capable of completing written
applications, making oral reports, and explaining the terms of a written contract “very well.” He felt
this was a surprising statement, as this information was extremely inconsistent with all other reports
of Mr. Williams’s capabilities. Dr. Smith also testified that Mr. Williams had been noted to be
“manipulative” in prison after an incident where he reportedly tried to hurt himself in order to go to
the hospital. When he asked Mr. Williams about this incident, Dr. Smith recalled that Mr. Williams
admitted to the incident but stated he had wanted to escape the bullying from his cellmate. Dr.
Smith noted there were documented incidents in the prison records that verified the bullying.
With regard to employment, prior to his incarceration Mr. Williams had been hired for jobs that
required little skill, such as a painter’s assistant, a member of a lawn crew, and a truck driver. Though
he did work, he struggled to maintain a job for longer than a few months. According to Dr. Smith,
Mr. Williams stated he was often fired because he either couldn’t learn how to do the job, or did the
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work very poorly. For most of his life he worked on his foster parent’s farm, where he picked fruits
and vegetables and drove the tractor.
According to Dr. Smith, he believed Mr. Williams demonstrated significant impairment in several
areas that were severe enough to meet the second criterion. That is, he has continuously
demonstrated significant deficits in his day-to-day functioning that began well before the age of 18
years. The following table provides his reasons:
Adaptive
Skill

Reasons Dr. Smith believed Mr. Williams DID meet criteria for adaptive
behavior deficits

Conceptual
Skills

•

He struggled academically, as evidenced by his placement in special education.

•

He had a limited memory (e.g., unable to remember how to complete tasks).

•

He did not know how much change he should receive from purchases

•

He was easily influenced by others, such as the time a dare resulted in arson.

•

He was taken advantage of, often coming home with less change than expected.

•

He was bullied in prison.

•

He has been noted to be naïve and gullible.

•

His social judgment is severely limited as evidenced by his coercion into criminal
activity.

•

He was unable to maintain a consistent job.

•

He was unable to manage money.

•

He was unable to live independently and largely had to rely on others for
survival.

Social
Skills

Practical
Skills

Dr. Smith testified that Mr. Williams demonstrated deficits in intelligence and adaptive behavior
since childhood. He stated Mr. Williams meets criteria for intellectual disability.
Dr. Mason’s Testimony - He was hired by the state and believes that Mr. Williams does not
have intellectual disability.
Dr. Mason, the state expert, testified immediately after Dr. Smith. Like Dr. Smith, Dr. Mason
administered an IQ test to Mr. Williams; his score on this test was 65. Dr. Mason noted that this
score was very similar to the results of the IQ test given by Dr. Smith and further testified that Mr.
Williams’s current and previous IQ scores were all relatively consistent with one another. All of the
scores fell within the ≤70 +/- 5 range required for deficits in intellectual functioning. Therefore, he
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concluded that all of Mr. Williams’s scores fell within the intellectually disabled range.
Dr. Mason testified that, in his opinion, Mr. Williams does not have significant deficits in adaptive
behavior in any of the three domains of functioning (social, conceptual, or practical), but he did
admit that Mr. Williams didn’t function in the same way as a typical person does. His view was
simply that the impairments were not significant enough to meet the definition of intellectual
disability. As a reminder, below you will find a chart that provides some examples of abilities that fall
within each domain.
Adaptive Skill
Conceptual
Skills
Social Skills
Practical
Skills

Description
Includes abilities like memory, language, reading, writing, and problem
solving along with comprehension of concepts like money, time, and
numbers.
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible or
taken advantage of, follows rules/obeys laws, and avoids being victimized.
Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).

Dr. Mason agreed that Mr. Williams was part of a socially and economically underprivileged family.
He was also aware that Mr. Williams’s family did not always have access to food, clothing, or shelter
and that he had multiple foster home placements because his parents were deemed unfit. In his
childhood home, Mr. Williams was exposed to a variety of unsafe behaviors, including paternal
alcoholism, criminal activity, and domestic violence.
According to Dr. Mason, Mr. Williams was exposed to his father’s criminal behavior at a young age.
His father committed multiple crimes, including theft, arson, and assault, much of which occurred in
the presence of his son and his other children. Mr. Williams’ father was reported to have trained his
son to steal and to fight. Dr. Mason noted that members of Mr. Williams’s family felt his father had
been a negative influence on his son.
Mr. Williams began to engage in criminal activity at the age of 12, at which time he was charged with
arson after he set a fire in the front lobby of a local church. Mr. Williams was removed from his
home after this incident and placed in foster care. Following this, he committed relatively few
crimes, but was involved in two burglaries after the age of 18. Dr. Mason disagreed with Dr. Smith
that Mr. Williams had a naïve and gullible nature and that he was often taken advantage of by other
people. Dr. Mason used information regarding Mr. Williams’s social interactions in prison to
support this belief. He testified that fellow inmates and corrections personnel described Mr.
Williams as the kind of person who had nothing, but would bargain with others to obtain what he
needed. For example, he was reported to have fixed broken radios to get extra food or tobacco. He
would also “repay other inmates by washing their clothes.”
A notation from an officer indicated that Mr. Williams was viewed to be manipulative. For example,
it was believed that Mr. Williams purposely injured himself in order to be able to go to the hospital.
Instead, he was taken to the jail medical doctor, examined for injuries, and given bandages and pain
medication. When the doctor had an officer escort him back to his cell, he was reported to have
been upset because he was wanted to go to the hospital. Based on this information regarding Mr.
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Williams as manipulative and capable of bargaining in prison, Dr. Mason did not believe Mr.
Williams was coerced by others to engage in criminal activity. Dr. Mason also felt this was evidence
against Mr. Williams gullible and naïve nature.
In addition to testifying about personality characteristics, Dr. Mason discussed Mr. William’s
academic history. He noted that according to the school records Mr. Williams was in special
education classes for most of his schooling, the only exceptions were kindergarten and first grade. In
his testimony Dr. Mason made it clear that a placement in special education does not mean that Mr.
Williams has adaptive deficits in the area of academics nor does it mean that he has intellectual
disability. For example, Dr. Mason noted that many of Mr. Williams’s teachers found him ill
prepared to handle the workload in first grade, prior to his placement in special education. Dr.
Mason testified that this could be a sign of a learning disorder. Further, Dr. Mason also noted that
Mr. Williams received excellent grades throughout his time in special education, which demonstrated
his ability to learn and succeed academically.
With regard to independence, Mr. Williams always lived with family member or foster families.
Despite never having lived independently, Dr. Mason believed Mr. Williams demonstrated
independence in other ways. For example, Mr. Williams was able to use community resources such
as social services. For instance, he asked his social worker for a new pair of glasses in high school
because he was having difficulty reading the board. He also asked his social worker for his birth
certificate in order to obtain a drivers license.
Related to finances, Dr. Mason testified Mr. Williams could function at a very basic level, but agreed
that Mr. Williams struggled with some aspects of managing his money. His foster mother set up his
checking account and he needed continuous help with writing checks and managing his account.
However, Dr. Mason noted that Mr. Williams was able to make purchases on his own. It was true
that his foster father would accompany Mr. Williams to stores, but since he left that placement at
age of 18 Mr. Williams was able to make some purchases independently. For example, he was able to
purchase groceries and small necessities, like soap and clothes. According to some of the people that
he spoke with, Mr. Williams continued to struggle with receiving correct change, but Dr. Mason
argued this impairment does not rise to the level of significant impairments.
With regard to simple tasks, according to some sources Mr. Williams was reported to have had
difficulty with completing some daily tasks, such as washing clothes, using a vacuum, or creating a
shopping list. Dr. Mason argued that it seemed like the tasks Mr. Williams was not able to do often
were related to chores around the house, but that he was capable of other tasks. Dr. Mason noted
that he was taught how to pick fruits and vegetables, as well as distribute them to their proper places
in the barn. Mr. Williams was able to play at least one sport which required learning and following
the rules of the game. Even though he did not understand all the rules, he was able to participate.
Although Dr. Mason noted some clear limitations, he felt Mr. Williams was capable of some simple
tasks.
Dr. Mason testified that, in his opinion, Mr. Williams was also capable of learning some complex
tasks. He did state that while the tasks were not very complex, Dr. Mason felt they were more
complex than would be manageable by an individual with intellectual disability. He noted that Mr.
Williams had a driver’s license and was able to operate not only a car, but also a tractor. Dr. Mason
also shared statements made by a correctional officer from Mr. Williams’s incarceration in 1998.
This officer reported that, in her opinion, Mr. Williams would have been able to perform the
following tasks “very well”: (1) completing written applications, (2) making oral reports, and (3)
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explaining the terms of a written contract. She also reported that he worked well with radios and
puzzles. Dr. Mason admitted that this report was inconsistent with all the other sources that knew
Mr. Williams, including his own experiences with the defendant, but he still considered it in his final
analysis.
Mr. Williams’s work history was described to Dr. Mason as “limited”, but upon investigation Dr.
Mason believed that his work history was not consistent with intellectual disability. Mr. Williams was
noted to have worked at a farm where he performed manual labor such as picking fruits and
vegetables, and driving a tractor. He also had a history of engaging in jobs that required minimal skill
such as a painter’s assistant, a member of a lawn crew, and a truck driver. Dr. Mason argued that Mr.
Williams does not demonstrate significant deficits in the area of work because he held a number of
jobs over the years and was reported to have been good at the work that he did on the farm.
According to Dr. Mason, he believed Mr. Williams demonstrated lower levels of ability in several
areas, but none were to the degree that he met criteria for intellectual disability, The following table
provides the reasons Dr. Mason believed Mr. Williams did not meet criteria for the second prong:
Adaptive Skill

Reasons Dr. Mason believed Mr. Williams did NOT meet criteria for
adaptive behavior deficits

Conceptual
Skills

•

His placement in special education may have been due to a learning disorder.

•

He excelled in special education classes.

•

While he had some trouble with memory, Mr. Williams was able to memorize
tasks such as those required to drive a tractor or complete written reports.

•

Mr. Williams was socially resourceful. For example, he used skills to bargain
for things he wanted in prison.

•

Mr. Williams had been described as manipulative.

Social Skills

Practical Skills •

He was able to maintain numerous jobs for short periods of time.

•

He was able to utilize community resources, such as social services.

•

Although he did not always receive correct change, he was able to make
purchases on his own.

In the opinion of Dr. Mason, Mr. Williams does not have intellectual disability because he
functioned at a level that was higher than people with that disorder. Dr. Mason testified William’s
does have significant deficits in intelligence, but stated he does not believe he has significant enough
deficits in adaptive behavior to rise to the level of intellectual disability. Therefore, Dr. Mason
testified he does not believe Mr. Williams meets criteria for intellectual disability.
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Appendix G
Phase 2: Vignette, Condition 1
JASON WILLIAMS, Petitioner-Appellee, vs. STATE OF ALABAMA, RespondentAppellant.
No. 06-49584
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
971 F.3d 465; 2013 U.S.
September 13 2013
Background
Mr. Jason Williams was found guilty of the murder of Michelle Sanders, a crime punishable by
death. In 2002, the Supreme Court decided that individuals with intellectual disability (previously
known as mental retardation) could not be sentenced to death. Mr. Williams argued that he has
intellectual disability and therefore cannot be sentenced to death.
Intellectual Disability Definition
Intellectual disability is characterized by three criteria:
1. Significant limitations in intellectual functioning, or an IQ score approximately ≤70 +/- 5.
2. Significant limitations in adaptive behavior, or on standardized measures a score approximately
≤70 overall or on at least one of the three skill areas (conceptual, social, practical).
3. This disability originates before age 18, or during a person’s childhood/developmental period.
A person needs to meet all three criteria in order to be given a diagnosis of intellectual disability.
Formal assessments, such as intelligence tests (IQ tests) and adaptive behavior measures, should be
used to establish whether a person meets criteria for intellectual disability. Information can also be
gathered from collateral sources, such as records or statements made by individuals that knew the
person. All information should be taken into account, giving equal consideration to significant
limitations in adaptive behavior and intellectual functioning.
Atkins Hearing
The Supreme Court decision in 2002 banned the death penalty for individuals with intellectual
disability. Since this decision, defendants facing the death penalty have been able to put forth what
has been termed an “Atkins claim.” In other words, defendants can claim to have intellectual
disability and if found to be true cannot be given the death penalty. To be successful, the individual
must prove that he/she meets the criteria for intellectual disability, as defined by state law.
Mr. Williams was granted an Atkins hearing to determine if he has intellectual disability. He was
evaluated by two licensed psychologists, Dr. Smith (defense expert) and Dr. Mason (state expert):
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3. Dr. Smith was hired by the defense – the defense wants to prove that Mr. Williams has
intellectual disability. If the Court decides that he has intellectual disability then the worst
punishment that Mr. Williams could be given is life in prison without the possibility of
parole. This means that he would stay in prison until the day that he dies.
4. Dr. Mason was hired by the state – the state wants to prove that Mr. Williams does not
have intellectual disability. If the Court decides that he does not have intellectual disability
then Mr. Williams would be eligible for the death penalty, as well as life in prison without the
possibility of parole.
The information you will read on this page is about Mr. Williams. This information was
provided to both psychologists before they evaluated Mr. Williams.
INTELLIGENCE
Mr. William’s has taken a number of intelligence tests (IQ tests) over his lifetime. The following are
IQ scores from testing during his developmental period (i.e., before he was 18 years of age).
Age
7

IQ
56

Range
Intellectual
disability

Purpose of the evaluation
Determine placement in
special education.

13

68

Regular school testing.

14

64

Intellectual
disability
Intellectual
disability

16

74

Intellectual
disability

Determine continued
placement in special
education.

Determine continued
placement in special
education.

Description/Outcome
This psychologist recommended
placement in a special class for
individuals with intellectual disability.
All children his age were tested for
educational purposes.
This psychologist concluded that,
“there appears to be little doubt about
Mr. Williams’s intellectual disability.”
Mr. William’s remained in special
education.
This psychologist recommended that
Mr. Williams remain in special
education classes.

The following are IQ scores after Mr. Williams was arrested on the charge of capital murder:
Age
26

IQ
71

Range
Intellectual
disability

Purpose of the evaluation
Pre-trial assessment.

27

65

Intellectual
disability

Pre-trial assessment.

Description/Outcome
Before trial, while incarcerated, Mr.
Williams scored within the
intellectually disabled range.
Before trial, while incarcerated, Mr.
Williams scored in the range of
intellectual disability.

ADAPTIVE BEHAVIOR
Despite being placed in special education classes, Mr. Williams’s adaptive behavior was never
evaluated using a measure of adaptive behavior. As a result, the psychologists who evaluated him as
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an adult needed to go back and find out what he was like before the age of 18 years. To do this they
had to look to records and statements made by individuals that knew Mr. Williams.
Dr. Smith’s Testimony – Dr. Smith was hired by the defense and believes that Mr. Williams
has intellectual disability.
Dr. Smith, the defense expert, testified first in the Atkins hearing. He administered an IQ test to Mr.
Williams who earned a score of 62. Dr. Smith testified that Mr. Williams’s previous IQ scores, which
ranged from 56 to 74, were similar over time and consistent with his current score. He noted that all
of the scores fall within the ≤70 +/- 5 range, which is required to meet the diagnosis of intellectual
disability. Given that all of Mr. Williams’s scores fell under 75, Dr. Smith testified that all of the
scores were consistent with significant deficits in intelligence and were reflective of an individual
with intellectual disability.
Dr. Smith looked for signs of malingering throughout his evaluation of Mr. Williams.
Malingering is defined as the intentional production of exaggerated physical or
psychological symptoms, motivated by external incentives/reasons. In other words,
malingering is when someone purposefully fakes or exaggerates illness in order to escape
something, like the death penalty. Dr. Smith testified that he did not see any signs of
malingering and did not believe Mr. Williams was faking intellectual deficits to avoid the
death penalty.
To support his belief that Mr. Williams was not malingering, Dr. Smith pointed to the fact
that he was cooperative and demonstrated adequate effort throughout the evaluation,
particularly on the IQ test. One behavior that is often demonstrated by people who malinger
is the tendency to give up early on questions that have a time limit. Dr. Smith testified that
Mr. Williams persisted on difficult tasks and asked for more time on some items, while on
other items he stopped before the time limit. Dr. Smith noted that when Mr. Williams
stopped before the time limit was up, he appeared to have difficulty completely the task
rather than voluntarily giving up. In other words, his decision to stop working was
attributed to difficulty rather than to poor effort. Dr. Smith argued this was consistent with
someone who was giving good effort and trying to do well, but struggled on some items,
which is expected on a measure of intelligence.
In the opinion of Dr. Smith, the results of the IQ testing were accurate and he believed that
Mr. Williams’s IQ score of 62 was the best approximation of cognitive ability. Dr. Smith also
pointed to the consistency of scores across the various IQ tests administered to Mr.
Williams over the years. Dr. Smith stated that Mr. Williams’s IQ scores as an adult are very
similar to those when he was a child. It would have been very difficult for Mr. Williams to
fake cognitive deficits in the same way, multiple times over the course of his life, never mind
to fake his test scores as early as age 7. Dr. Smith concluded that the consistency of the IQ
scores offered further support that Mr. Williams was not malingering.
Dr. Smith testified that, in his opinion, Mr. Williams demonstrated deficits in the following adaptive
skill areas:
Adaptive Skill

Description
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Conceptual
Skills

Includes abilities like memory, language, reading, writing, and problem
solving, along with comprehension of concepts such as money, time, and
numbers.
Social Skills
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible or
taken advantage of, follows rules/obeys laws, and avoids being victimized.
Practical Skills Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).
Dr. Smith summarized Mr. Williams’s childhood environment as it related to adaptive behavior
deficits. Mr. Williams was from a socially and economically deprived family. His family did not
always have adequate access to food, clothing, or shelter. In addition, on more than one occasion,
Mr. Williams’s parents were found to be unfit. As a result, the Department of Human Resources
(DHR) placed him and his siblings in foster care. There were many concerns about the children
living with their biological parents, some of which included exposure to paternal alcoholism,
criminal activity, and domestic violence.
With regard to observing criminal activity, it was not uncommon for Mr. Williams to have witnessed
his father commit crimes such as theft, arson, and assault. Mr. Williams’s father was reported to have
taken his son to bars and to have taught him how to steal. Mr. Williams’s sister said that her brother
learned “everything bad” from their father and always wanted to please him. According to her, he
never learned the difference between right and wrong because of their father’s behavior. Dr. Smith
testified that Mr. Williams’s father was a very negative role model.
Mr. Williams had an early entry into the criminal justice system. At the age of 12, he was charged
with arson after he set fire to a bulletin board and a door in a local church. At the time of his arrest
he was asked why he did this and in response he told the officer he did it “on a dare” from two
older friends. His sister noted Mr. Williams often wanted to fit in, and would go to great lengths to
do so. This need to fit in is what led him to becoming engaged in setting the fire, which is something
he never would have done on his own. It was many years after this that Mr. Williams encountered
the law again. According to his foster parents, this was directly related to the people he was around.
During his teen years, after the fire, he lived with them, and because of this, he was protected and
cared for and had no opportunity or interest in getting involved in crime. Once he moved out of
their home he was once again exposed to crime through contact with older boys and his father, all of
whom took advantage of him and encouraged him to participate in crime.
At age 18, Mr. Williams left the foster home and was later involved in two burglaries, one of which
resulted in the death of Michelle Sanders. According to a source that knew Mr. Williams, both
crimes had co-defendants who had convinced him that being involved in these crimes was a good
idea. Mr. Williams was described by this person, and many others, to be naïve and gullible. Perhaps
most importantly, the people who knew him best - his foster parents, siblings, and teachers described him this way. According to Dr. Smith, Mr. Williams’s impairments in the social domain
left him vulnerable to exploitation.
When talking about Mr. Williams’s academic performance, Dr. Smith noted that Mr. Williams’s
entire academic performance was consistent with intellectual disability. Though he passed
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kindergarten, teachers found him ill prepared to handle the workload in the first grade and because
of this, held him back. During that year his teachers viewed him to be unable to keep up in the
regular classroom. As a result, he was placed in the special education program. Mr. Williams
remained in special education for the rest of his schooling. Within this program he received good
grades. It is important to note, however, children in this program are not graded in the same way as
those in the regular classroom. According to Dr. Smith, an “A” in special education is not at all the
same as an “A” in the regular classroom. Dr. Smith testified that Mr. Williams’s success in school
was related to his placement in special education and did not compare to how he would have
functioned in a regular classroom.
The statements made by Dr. Smith were supported by one of Mr. Williams’ teachers. According to
Ms. Sims, “there was no way that Jason would have survived in regular programming. He didn’t
have the mental capacities to do so; he didn’t have the social skills to do so; he was less mature. He
wouldn’t have been able to follow along.” She noted that Mr. Williams was respectful and capable of
handling simple tasks (e.g., going to the library, reading at a basic level), but she would never ask him
to carry out tasks that required multiple steps.
In addition to looking at how Mr. Williams functioned during childhood, Dr. Smith also had to look
at his functioning during adulthood. With regard to his ability to engage in day-to-day tasks typical
of adult life, Mr. Williams demonstrated many deficits. For example, Mr. Williams had never lived
independently and there was not a single person, including Mr. Williams himself, who thought that
he could have lived on his own. He turned to his family and foster parents in order to survive. On
occasion, he even asked his social worker for help during their meetings. For example, he asked his
social worker for a pair of glasses and for his birth certificate to obtain a driver’s license.
Other areas where Mr. Williams demonstrated deficits included managing his finances, completing
daily chores, learning complex tasks, and maintaining a job. In the area of finances, Mr. Williams
could function at a very basic level. According to multiple sources, as a teen and young adult, Mr.
Williams did not pay bills, make large purchases, or manage a checkbook or bank account. With
regard to paying bills, he would simply give someone else cash without knowing if he was paying for
the full bill or only his share of it. Regarding handling money, he could go to the store and make
small purchases. However, he did not know how much money to give the cashier and did not know
if he received the correct amount of change in return. Family members said he was taken advantage
of on more than one occasion, as he would return home with much smaller amounts of money than
expected given his purchases. His foster father noted that he consistently had to help Mr. Williams
handle money and would always accompany him to stores. Even in adulthood, his foster father
accompanied Mr. Williams to stores as often as possible. In terms of banking, his foster mother
opened a checking account for him, but he never learned how to use it or how to fill out a check.
Dr. Smith noted that Mr. Williams was known to have difficulty completing daily chores. His sister
reported that he was able to do very simple chores, such as folding clothes and washing floors, but
could not organize items, wash clothes, or do anything that required multiple steps. His foster
parents made similar statements, including that Mr. Williams had difficulty performing simple tasks
such as making a shopping list, using a vacuum cleaner in the proper manner, washing and drying
dishes, making a bed, or changing the sheets. This was true during adolescence and there was no
information available that indicated that it changed in adulthood. On a positive note, his foster
parents stated they were able to teach him how to pick fruit when it was ready (rather than too early)
and over the course of time, he learned how to play baseball.
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According to his foster parents and others, Mr. Williams struggled with carrying out complex tasks.
For example, it took him a long time and many hours of one-on-one training to learn how to drive a
vehicle. Mr. Williams eventually obtained a driver’s license, but it took three attempts to pass the
examination. He also learned how to drive a tractor, which also took many hours of training. When
asked about his knowledge of Mr. Williams functioning within the prison, Dr. Smith stated that
some sources that knew Mr. Williams stated he was capable of many tasks, including washing
clothes, fixing radios, and performing tasks required of his everyday routine within the institution.
This information did not surprise Dr. Smith because a person’s behavior in such a controlled
environment is not reflective of that person’s everyday capabilities in a typical setting. Therefore, Dr.
Smith did not put much emphasis on capabilities demonstrated in a prison setting.
Dr. Smith noted that a correctional officer stated Mr. Williams was capable of completing written
applications, making oral reports, and explaining the terms of a written contract “very well.” He felt
this was a surprising statement, as this information was extremely inconsistent with all other reports
of Mr. Williams’s capabilities. Dr. Smith also testified that Mr. Williams had been noted to be
“manipulative” in prison after an incident where he reportedly tried to hurt himself in order to go to
the hospital. When he asked Mr. Williams about this incident, Dr. Smith recalled that Mr. Williams
admitted to the incident but stated he had wanted to escape the bullying from his cellmate. Dr.
Smith noted there were documented incidents in the prison records that verified the bullying.
With regard to employment, prior to his incarceration Mr. Williams had been hired for jobs that
required little skill, such as a painter’s assistant, a member of a lawn crew, and a truck driver. Though
he did work, he struggled to maintain a job for longer than a few months. According to Dr. Smith,
Mr. Williams stated he was often fired because he either couldn’t learn how to do the job, or did the
work very poorly. For most of his life he worked on his foster parent’s farm, where he picked fruits
and vegetables and drove the tractor.
According to Dr. Smith, he believed Mr. Williams demonstrated significant impairment in several
areas that were severe enough to meet the second criterion. That is, he has continuously
demonstrated significant deficits in his day-to-day functioning that began well before the age of 18
years. The following table provides his reasons:
Adaptive
Skill

Reasons Dr. Smith believed Mr. Williams DID meet criteria for adaptive
behavior deficits

Conceptual
Skills

•

He struggled academically, as evidenced by his placement in special education.

•

He had a limited memory (e.g., unable to remember how to complete tasks). For
example, it took many hours of training to learn to drive a car and tractor.

•

He did not know how much change he should receive from purchases.

•

He was easily influenced by others, such as the time a dare resulted in arson.

•

He was taken advantage of, often coming home with less change than expected.

•

He was bullied in prison.

Social
Skills
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Practical
Skills

•

He has been noted to be naïve and gullible.

•

His social judgment is severely limited as evidenced by his coercion into criminal
activity.

•

He was unable to maintain a consistent job.

•

He was unable to manage money or a bank account, pay bills, or make large
purchases.

•

He was unable to live independently and largely had to rely on others for survival.

Dr. Smith testified that Mr. Williams had demonstrated deficits in intelligence and adaptive behavior
since childhood. As a result of his evaluation, he did not believe Mr. Williams was malingering, or
faking. Therefore, Dr. Smith stated Mr. Williams meets criteria for intellectual disability.
Dr. Mason’s Testimony - He was hired by the state and believes that Mr. Williams does not
have intellectual disability.
Dr. Mason, the state expert, testified immediately after Dr. Smith. Like Dr. Smith, Dr. Mason
administered an IQ test to Mr. Williams; his score on this test was 65. Dr. Mason noted that this
score was very similar to the results of the IQ test given by Dr. Smith and further testified that Mr.
Williams’s current and previous IQ scores were all relatively consistent with one another. All of the
scores fell within the ≤70 +/- 5 range required for deficits in intellectual functioning. Therefore, he
concluded that all of Mr. Williams’s scores fell within the intellectually disabled range.
Dr. Mason also looked for signs of malingering throughout his evaluation of Mr. Williams.
Malingering is defined as the intentional production of exaggerated physical or
psychological symptoms, motivated by external incentives/reasons. In essence, malingering
is when someone purposefully fakes or exaggerates illness in order to escape something,
like the death penalty. Dr. Mason testified that he did see signs of malingering and believed
Mr. Williams was faking intellectual deficits to avoid the death penalty.
To support his belief that Mr. Williams was malingering, Dr. Mason discussed the results
from the Test of Memory Malingering (TOMM). He had used the TOMM during his
evaluation because it is a tool designed to test for malingering. The TOMM is a test that
was created with the goal of appearing to be difficult, but is actually very easy to do. It is 50item test that involves viewing pictures and then identifying them as previously seen or not
seen. This is presented as a test of memory. Dr. Mason explained to the Court that most
people are actually able to complete this task with almost perfect accuracy. Individuals who
malinger on this test typically do very poorly because they believe that they should earn a
low score because the task is difficult. Dr. Mason testified that Mr. Williams’s score on the
TOMM was lower than most people and deemed it to be a sign of malingering. As a result,
Dr. Mason believed his test results, particularly the IQ score, were not accurate. Dr. Mason
explained because the results from TOMM indicated Mr. Williams was faking lesser
cognitive ability, Dr. Mason did not believe the IQ score of 65 was an accurate
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representation of Mr. Williams’s intelligence. This also made Dr. Mason question the
accuracy of all the previous intelligence test results, particularly any testing after the crime
when Mr. Williams may have been motivated to do poorly.
Dr. Mason testified that, in his opinion, Mr. Williams does not have significant deficits in adaptive
behavior in any of the three domains of functioning (social, conceptual, or practical), but he did
admit that Mr. Williams didn’t function in the same way as a typical person does. His view was
simply that the impairments were not significant enough to meet the definition of intellectual
disability. As a reminder, below you will find a chart that provides some examples of abilities that fall
within each domain.
Adaptive Skill
Conceptual
Skills
Social Skills
Practical
Skills

Description
Includes abilities like memory, language, reading, writing, and problem
solving along with comprehension of concepts like money, time, and
numbers.
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible or
taken advantage of, follows rules/obeys laws, and avoids being victimized.
Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).

Dr. Mason agreed that Mr. Williams was part of a socially and economically underprivileged family.
He was also aware that Mr. Williams’s family did not always have access to food, clothing, or shelter
and that he had multiple foster home placements because his parents were deemed unfit. In his
childhood home, Mr. Williams was exposed to a variety of unsafe behaviors, including paternal
alcoholism, criminal activity, and domestic violence.
According to Dr. Mason, Mr. Williams was exposed to his father’s criminal behavior at a young age.
His father committed multiple crimes, including theft, arson, and assault, much of which occurred in
the presence of his son and his other children. Mr. Williams’ father was reported to have trained his
son to steal and to fight. Dr. Mason noted that members of Mr. Williams’s family felt his father had
been a negative influence on his son.
Mr. Williams began to engage in criminal activity at the age of 12, at which time he was charged with
arson after he set a fire in the front lobby of a local church. Mr. Williams was removed from his
home after this incident and placed in foster care. Following this, he committed relatively few
crimes, but was involved in two burglaries after the age of 18. Dr. Mason disagreed with Dr. Smith
that Mr. Williams had a naïve and gullible nature and that he was often taken advantage of by other
people. Dr. Mason used information regarding Mr. Williams’s social interactions in prison to
support this belief. He testified that fellow inmates and corrections personnel described Mr.
Williams as the kind of person who had nothing, but would bargain with others to obtain what he
needed. For example, he was reported to have fixed broken radios to get extra food or tobacco. He
would also “repay other inmates by washing their clothes.”
A notation from an officer indicated that Mr. Williams was viewed to be manipulative. For example,
it was believed that Mr. Williams purposely injured himself in order to be able to go to the hospital.
Instead, he was taken to the jail medical doctor, examined for injuries, and given bandages and pain
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medication. When the doctor had an officer escort him back to his cell, he was reported to have
been upset because he was wanted to go to the hospital. Based on this information regarding Mr.
Williams as manipulative and capable of bargaining in prison, Dr. Mason did not believe Mr.
Williams was coerced by others to engage in criminal activity. Dr. Mason also felt this was evidence
against Mr. Williams gullible and naïve nature.
In addition to testifying about personality characteristics, Dr. Mason discussed Mr. William’s
academic history. He noted that according to the school records Mr. Williams was in special
education classes for most of his schooling, the only exceptions were kindergarten and first grade. In
his testimony Dr. Mason made it clear that a placement in special education does not mean that Mr.
Williams has adaptive deficits in the area of academics nor does it mean that he has intellectual
disability. For example, Dr. Mason noted that many of Mr. Williams’s teachers found him ill
prepared to handle the workload in first grade, prior to his placement in special education. Dr.
Mason testified that this could be a sign of a learning disorder. Further, Dr. Mason also noted that
Mr. Williams received excellent grades throughout his time in special education, which demonstrated
his ability to learn and succeed academically.
With regard to independence, Mr. Williams always lived with family member or foster families.
Despite never having lived independently, Dr. Mason believed Mr. Williams demonstrated
independence in other ways. For example, Mr. Williams was able to use community resources such
as social services. For instance, he asked his social worker for a new pair of glasses in high school
because he was having difficulty reading the board. He also asked his social worker for his birth
certificate in order to obtain a drivers license.
Related to finances, Dr. Mason testified Mr. Williams could function at a very basic level, but agreed
that Mr. Williams struggled with some aspects of managing his money. His foster mother set up his
checking account and he needed continuous help with writing checks and managing his account.
However, Dr. Mason noted that Mr. Williams was able to make purchases on his own. It was true
that his foster father would accompany Mr. Williams to stores, but since he left that placement at
age of 18 Mr. Williams was able to make some purchases independently. For example, he was able to
purchase groceries and small necessities, like soap and clothes. According to some of the people that
he spoke with, Mr. Williams continued to struggle with receiving correct change, but Dr. Mason
argued this impairment does not rise to the level of significant impairments.
With regard to simple tasks, according to some sources Mr. Williams was reported to have had
difficulty with completing some daily tasks, such as washing clothes, using a vacuum, or creating a
shopping list. Dr. Mason argued that it seemed like the tasks Mr. Williams was not able to do often
were related to chores around the house, but that he was capable of other tasks. Dr. Mason noted
that he was taught how to pick fruits and vegetables, as well as distribute them to their proper places
in the barn. Mr. Williams was able to play at least one sport which required learning and following
the rules of the game. Even though he did not understand all the rules, he was able to participate.
Although Dr. Mason noted some clear limitations, he felt Mr. Williams was capable of some simple
tasks.
Dr. Mason testified that, in his opinion, Mr. Williams was also capable of learning some complex
tasks. He did state that while the tasks were not very complex, Dr. Mason felt they were more
complex than would be manageable by an individual with intellectual disability. He noted that Mr.
Williams had a driver’s license and was able to operate not only a car, but also a tractor. Dr. Mason
also shared statements made by a correctional officer from Mr. Williams’s incarceration in 1998.
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This officer reported that, in her opinion, Mr. Williams would have been able to perform the
following tasks “very well”: (1) completing written applications, (2) making oral reports, and (3)
explaining the terms of a written contract. She also reported that he worked well with radios and
puzzles. Dr. Mason admitted that this report was inconsistent with all the other sources that knew
Mr. Williams, including his own experiences with the defendant, but he still considered it in his final
analysis.
Mr. Williams’s work history was described to Dr. Mason as “limited”, but upon investigation Dr.
Mason believed that his work history was not consistent with intellectual disability. Mr. Williams was
noted to have worked at a farm where he performed manual labor such as picking fruits and
vegetables, and driving a tractor. He also had a history of engaging in jobs that required minimal skill
such as a painter’s assistant, a member of a lawn crew, and a truck driver. Dr. Mason argued that Mr.
Williams does not demonstrate significant deficits in the area of work because he held a number of
jobs over the years and was reported to have been good at the work that he did on the farm.
According to Dr. Mason, he believed Mr. Williams demonstrated lower levels of ability in several
areas, but none were to the degree that he met criteria for intellectual disability, The following table
provides the reasons Dr. Mason believed Mr. Williams did not meet criteria for the second prong:
Adaptive Skill

Reasons Dr. Mason believed Mr. Williams did NOT meet criteria for
adaptive behavior deficits

Conceptual
Skills

•

His placement in special education may have been due to a learning disorder.

•

He excelled in special education classes.

•

While he had some trouble with memory, Mr. Williams was able to memorize
tasks such as those required to drive a tractor or complete written reports.

•

Mr. Williams was socially resourceful. For example, he used skills to bargain
for things he wanted in prison.

•

Mr. Williams had been described as manipulative.

Social Skills

Practical Skills •

He was able to maintain numerous jobs for short periods of time.

•

He was able to utilize community resources, such as social services.

•

Although he did not always receive correct change, he was able to make
purchases on his own.

In the opinion of Dr. Mason, Mr. Williams does not have intellectual disability because he
functioned at a level that was higher than people with the disorder. Dr. Mason testified Mr.
Williams’s IQ scores meet criteria for intellectual disability. However, due to his belief that Mr.
Williams was malingering cognitive deficits, Dr. Mason does not believe he meets criteria for deficits
in intelligence. He also testified he does not believe Mr. Williams has significant enough deficits in
adaptive behavior to rise to the level of intellectual disability. Therefore, Dr. Mason testified he does
not believe Mr. Williams meets criteria for intellectual disability.
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Appendix H
Phase 2: Vignette, Condition 2
JASON WILLIAMS, Petitioner-Appellee, vs. STATE OF ALABAMA, RespondentAppellant.
No. 06-49584
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
971 F.3d 465; 2013 U.S.
September 13 2013
Background
Mr. Jason Williams was found guilty of the murder of Michelle Sanders, a crime punishable by
death. In 2002, the Supreme Court decided that individuals with intellectual disability (previously
known as mental retardation) could not be sentenced to death. Mr. Williams argued that he has
intellectual disability and therefore cannot be sentenced to death.
Intellectual Disability Definition
Intellectual disability is characterized by three criteria:
1. Significant limitations in intellectual functioning, or an IQ score approximately ≤70 +/- 5.
2. Significant limitations in adaptive behavior, or on standardized measures a score approximately
≤70 overall or on at least one of the three skill areas (conceptual, social, practical).
3. This disability originates before age 18, or during a person’s childhood/developmental period.
A person needs to meet all three criteria in order to be given a diagnosis of intellectual disability.
Formal assessments, such as intelligence tests (IQ tests) and adaptive behavior measures, should be
used to establish whether a person meets criteria for intellectual disability. Information can also be
gathered from collateral sources, such as records or statements made by individuals that knew the
person. All information should be taken into account, giving equal consideration to significant
limitations in adaptive behavior and intellectual functioning.
Atkins Hearing
The Supreme Court decision in 2002 banned the death penalty for individuals with intellectual
disability. Since this decision, defendants facing the death penalty have been able to put forth what
has been termed an “Atkins claim.” In other words, defendants can claim to have intellectual
disability and if found to be true cannot be given the death penalty. To be successful, the individual
must prove that he/she meets the criteria for intellectual disability, as defined by state law.
Mr. Williams was granted an Atkins hearing to determine if he has intellectual disability. He was
evaluated by two licensed psychologists, Dr. Smith (defense expert) and Dr. Mason (state expert):
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1. Dr. Smith was hired by the defense – the defense wants to prove that Mr. Williams has
intellectual disability. If the Court decides that he has intellectual disability then the worst
punishment that Mr. Williams could be given is life in prison without the possibility of
parole. This means that he would stay in prison until the day that he dies.
2. Dr. Mason was hired by the state – the state wants to prove that Mr. Williams does not
have intellectual disability. If the Court decides that he does not have intellectual disability
then Mr. Williams would be eligible for the death penalty, as well as life in prison without the
possibility of parole.
The information you will read on this page is about Mr. Williams. This information was
provided to both psychologists before they evaluated Mr. Williams.
INTELLIGENCE
Mr. William’s has taken a number of intelligence tests (IQ tests) over his lifetime. The following are
IQ scores from testing during his developmental period (i.e., before he was 18 years of age).
Age
7

IQ
56

Range
Intellectual
disability

Purpose of the evaluation
Determine placement in
special education.

13

68

Regular school testing.

14

64

Intellectual
disability
Intellectual
disability

16

74

Intellectual
disability

Determine continued
placement in special
education.

Determine continued
placement in special
education.

Description/Outcome
This psychologist recommended
placement in a special class for
individuals with intellectual disability.
All children his age were tested for
educational purposes.
This psychologist concluded that,
“there appears to be little doubt about
Mr. Williams’s intellectual disability.”
Mr. William’s remained in special
education.
This psychologist recommended that
Mr. Williams remain in special
education classes.

The following are IQ scores after Mr. Williams was arrested on the charge of capital murder:
Age
26

IQ
71

Range
Intellectual
disability

Purpose of the evaluation
Pre-trial assessment.

27

65

Intellectual
disability

Pre-trial assessment.

Description/Outcome
Before trial, while incarcerated, Mr.
Williams scored within the
intellectually disabled range.
Before trial, while incarcerated, Mr.
Williams scored in the range of
intellectual disability.

ADAPTIVE BEHAVIOR
Despite being placed in special education classes, Mr. Williams’s adaptive behavior was never
evaluated using a measure of adaptive behavior. As a result, the psychologists who evaluated him as
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an adult needed to go back and find out what he was like before the age of 18 years. To do this they
had to look to records and statements made by individuals that knew Mr. Williams.
Dr. Smith’s Testimony – Dr. Smith was hired by the defense and believes that Mr. Williams
has intellectual disability.
Dr. Smith, the defense expert, testified first in the Atkins hearing. He administered an IQ test to Mr.
Williams who earned a score of 62. Dr. Smith testified that Mr. Williams’s previous IQ scores, which
ranged from 56 to 74, were similar over time and consistent with his current score. He noted that all
of the scores fall within the ≤70 +/- 5 range, which is required to meet the diagnosis of intellectual
disability. Given that all of Mr. Williams’s scores fell under 75, Dr. Smith testified that all of the
scores were consistent with significant deficits in intelligence and were reflective of an individual
with intellectual disability.
Dr. Smith looked for signs of malingering throughout his evaluation of Mr. Williams.
Malingering is defined as the intentional production of exaggerated physical or
psychological symptoms, motivated by external incentives/reasons. In essence, malingering
is when someone purposefully fakes or exaggerates illness in order to escape something,
like the death penalty. Dr. Smith testified that he did not see any signs of malingering and
believed Mr. Williams was not faking intellectual deficits to avoid the death penalty.
To support his belief that Mr. Williams was not malingering, Dr. Smith discussed the results
from the Test of Memory Malingering (TOMM). He had used the TOMM during his
evaluation because it is a tool designed to test for malingering. The TOMM is a test that
was created with the goal of appearing to be difficult, but is actually very easy to do. It is 50item test that involves viewing pictures and then identifying them as previously seen or not
seen. This is presented as a test of memory. Dr. Smith explained to the Court that most
people are actually able to complete this task with almost perfect accuracy. Individuals who
malinger on this test typically do very poorly because they believe that they should earn a
low score because the task is difficult. Dr. Smith testified that Mr. Williams’s score on the
TOMM, while lower than most people, was deemed not to be a sign of malingering. As a
result, Dr. Smith believed his test results, particularly the IQ score, were accurate. Dr. Smith
explained because the results from TOMM indicated Mr. Williams was not faking lesser
cognitive ability, Dr. Smith believed the IQ score of 62 was an accurate representation of
Mr. Williams’s intelligence. This also made Dr. Smith believe in the accuracy of all the
previous intelligence test results, particularly any testing after the crime when Mr. Williams
may have been motivated to do poorly.
Dr. Smith testified that, in his opinion, Mr. Williams demonstrated deficits in the following adaptive
skill areas:
Adaptive Skill
Conceptual
Skills
Social Skills

Description
Includes abilities like memory, language, reading, writing, and problem
solving, along with comprehension of concepts such as money, time, and
numbers.
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible or
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taken advantage of, follows rules/obeys laws, and avoids being victimized.
Practical Skills Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).
Dr. Smith summarized Mr. Williams’s childhood environment as it related to adaptive behavior
deficits. Mr. Williams was from a socially and economically deprived family. His family did not
always have adequate access to food, clothing, or shelter. In addition, on more than one occasion,
Mr. Williams’s parents were found to be unfit. As a result, the Department of Human Resources
(DHR) placed him and his siblings in foster care. There were many concerns about the children
living with their biological parents, some of which included exposure to paternal alcoholism,
criminal activity, and domestic violence.
With regard to observing criminal activity, it was not uncommon for Mr. Williams to have witnessed
his father commit crimes such as theft, arson, and assault. Mr. Williams’s father was reported to have
taken his son to bars and to have taught him how to steal. Mr. Williams’s sister said that her brother
learned “everything bad” from their father and always wanted to please him. According to her, he
never learned the difference between right and wrong because of their father’s behavior. Dr. Smith
testified that Mr. Williams’s father was a very negative role model.
Mr. Williams had an early entry into the criminal justice system. At the age of 12, he was charged
with arson after he set fire to a bulletin board and a door in a local church. At the time of his arrest
he was asked why he did this and in response he told the officer he did it “on a dare” from two
older friends. His sister noted Mr. Williams often wanted to fit in, and would go to great lengths to
do so. This need to fit in is what led him to becoming engaged in setting the fire, which is something
he never would have done on his own. It was many years after this that Mr. Williams encountered
the law again. According to his foster parents, this was directly related to the people he was around.
During his teen years, after the fire, he lived with them, and because of this, he was protected and
cared for and had no opportunity or interest in getting involved in crime. Once he moved out of
their home he was once again exposed to crime through contact with older boys and his father, all of
whom took advantage of him and encouraged him to participate in crime.
At age 18, Mr. Williams left the foster home and was later involved in two burglaries, one of which
resulted in the death of Michelle Sanders. According to a source that knew Mr. Williams, both
crimes had co-defendants who had convinced him that being involved in these crimes was a good
idea. Mr. Williams was described by this person, and many others, to be naïve and gullible. Perhaps
most importantly, the people who knew him best - his foster parents, siblings, and teachers described him this way. According to Dr. Smith, Mr. Williams’s impairments in the social domain
left him vulnerable to exploitation.
When talking about Mr. Williams’s academic performance, Dr. Smith noted that Mr. Williams’s
entire academic performance was consistent with intellectual disability. Though he passed
kindergarten, teachers found him ill prepared to handle the workload in the first grade and because
of this, held him back. During that year his teachers viewed him to be unable to keep up in the
regular classroom. As a result, he was placed in the special education program. Mr. Williams
remained in special education for the rest of his schooling. Within this program he received good
grades. It is important to note, however, children in this program are not graded in the same way as
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those in the regular classroom. According to Dr. Smith, an “A” in special education is not at all the
same as an “A” in the regular classroom. Dr. Smith testified that Mr. Williams’s success in school
was related to his placement in special education and did not compare to how he would have
functioned in a regular classroom.
The statements made by Dr. Smith were supported by one of Mr. Williams’ teachers. According to
Ms. Sims, “there was no way that Jason would have survived in regular programming. He didn’t
have the mental capacities to do so; he didn’t have the social skills to do so; he was less mature. He
wouldn’t have been able to follow along.” She noted that Mr. Williams was respectful and capable of
handling simple tasks (e.g., going to the library, reading at a basic level), but she would never ask him
to carry out tasks that required multiple steps.
In addition to looking at how Mr. Williams functioned during childhood, Dr. Smith also had to look
at his functioning during adulthood. With regard to his ability to engage in day-to-day tasks typical
of adult life, Mr. Williams demonstrated many deficits. For example, Mr. Williams had never lived
independently and there was not a single person, including Mr. Williams himself, who thought that
he could have lived on his own. He turned to his family and foster parents in order to survive. On
occasion, he even asked his social worker for help during their meetings. For example, he asked his
social worker for a pair of glasses and for his birth certificate to obtain a driver’s license.
Other areas where Mr. Williams demonstrated deficits included managing his finances, completing
daily chores, learning complex tasks, and maintaining a job. In the area of finances, Mr. Williams
could function at a very basic level. According to multiple sources, as a teen and young adult, Mr.
Williams did not pay bills, make large purchases, or manage a checkbook or bank account. With
regard to paying bills, he would simply give someone else cash without knowing if he was paying for
the full bill or only his share of it. Regarding handling money, he could go to the store and make
small purchases. However, he did not know how much money to give the cashier and did not know
if he received the correct amount of change in return. Family members said he was taken advantage
of on more than one occasion, as he would return home with much smaller amounts of money than
expected given his purchases. His foster father noted that he consistently had to help Mr. Williams
handle money and would always accompany him to stores. Even in adulthood, his foster father
accompanied Mr. Williams to stores as often as possible. In terms of banking, his foster mother
opened a checking account for him, but he never learned how to use it or how to fill out a check.
Dr. Smith noted that Mr. Williams was known to have difficulty completing daily chores. His sister
reported that he was able to do very simple chores, such as folding clothes and washing floors, but
could not organize items, wash clothes, or do anything that required multiple steps. His foster
parents made similar statements, including that Mr. Williams had difficulty performing simple tasks
such as making a shopping list, using a vacuum cleaner in the proper manner, washing and drying
dishes, making a bed, or changing the sheets. This was true during adolescence and there was no
information available that indicated that it changed in adulthood. On a positive note, his foster
parents stated they were able to teach him how to pick fruit when it was ready (rather than too early)
and over the course of time, he learned how to play baseball.
According to his foster parents and others, Mr. Williams struggled with carrying out complex tasks.
For example, it took him a long time and many hours of one-on-one training to learn how to drive a
vehicle. Mr. Williams eventually obtained a driver’s license, but it took three attempts to pass the
examination. He also learned how to drive a tractor, which also took many hours of training. When
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asked about his knowledge of Mr. Williams functioning within the prison, Dr. Smith stated that
some sources that knew Mr. Williams stated he was capable of many tasks, including washing
clothes, fixing radios, and performing tasks required of his everyday routine within the institution.
This information did not surprise Dr. Smith because a person’s behavior in such a controlled
environment is not reflective of that person’s everyday capabilities in a typical setting. Therefore, Dr.
Smith did not put much emphasis on capabilities demonstrated in a prison setting.
Dr. Smith noted that a correctional officer stated Mr. Williams was capable of completing written
applications, making oral reports, and explaining the terms of a written contract “very well.” He felt
this was a surprising statement, as this information was extremely inconsistent with all other reports
of Mr. Williams’s capabilities. Dr. Smith also testified that Mr. Williams had been noted to be
“manipulative” in prison after an incident where he reportedly tried to hurt himself in order to go to
the hospital. When he asked Mr. Williams about this incident, Dr. Smith recalled that Mr. Williams
admitted to the incident but stated he had wanted to escape the bullying from his cellmate. Dr.
Smith noted there were documented incidents in the prison records that verified the bullying.
With regard to employment, prior to his incarceration Mr. Williams had been hired for jobs that
required little skill, such as a painter’s assistant, a member of a lawn crew, and a truck driver. Though
he did work, he struggled to maintain a job for longer than a few months. According to Dr. Smith,
Mr. Williams stated he was often fired because he either couldn’t learn how to do the job, or did the
work very poorly. For most of his life he worked on his foster parent’s farm, where he picked fruits
and vegetables and drove the tractor.
According to Dr. Smith, he believed Mr. Williams demonstrated significant impairment in several
areas that were severe enough to meet the second criterion. That is, he has continuously
demonstrated significant deficits in his day-to-day functioning that began well before the age of 18
years. The following table provides his reasons:
Adaptive
Skill

Reasons Dr. Smith believed Mr. Williams DID meet criteria for adaptive
behavior deficits

Conceptual •
Skills
•

Social
Skills

He struggled academically, as evidenced by his placement in special education.
He had a limited memory (e.g., unable to remember how to complete tasks). For
example, it took many hours of training to learn to drive a car and tractor.

•

He did not know how much change he should receive from purchases.

•

He was easily influenced by others, such as the time a dare resulted in arson.

•

He was taken advantage of, often coming home with less change than expected.

•

He was bullied in prison.

•

He has been noted to be naïve and gullible.

•

His social judgment is severely limited as evidenced by his coercion into criminal

124

activity.
Practical
Skills

•

He was unable to maintain a consistent job.

•

He was unable to manage money or a bank account, pay bills, or make large
purchases.

•

He was unable to live independently and largely had to rely on others for survival.

Dr. Smith testified that Mr. Williams had demonstrated deficits in intelligence and adaptive behavior
since childhood. As a result of his evaluation, he did not believe Mr. Williams was malingering, or
faking. Therefore, Dr. Smith stated Mr. Williams meets criteria for intellectual disability.
Dr. Mason’s Testimony - He was hired by the state and believes that Mr. Williams does not
have intellectual disability.
Dr. Mason, the state expert, testified immediately after Dr. Smith. Like Dr. Smith, Dr. Mason
administered an IQ test to Mr. Williams; his score on this test was 65. Dr. Mason noted that this
score was very similar to the results of the IQ test given by Dr. Smith and further testified that Mr.
Williams’s current and previous IQ scores were all relatively consistent with one another. All of the
scores fell within the ≤70 +/- 5 range required for deficits in intellectual functioning. Therefore, he
concluded that all of Mr. Williams’s scores fell within the intellectually disabled range.
Dr. Mason also looked for signs of malingering throughout his evaluation of Mr. Williams.
Malingering is defined as the intentional production of exaggerated physical or
psychological symptoms, motivated by external incentives/reasons. In other words,
malingering is when someone purposefully fakes or exaggerates illness in order to escape
something, like the death penalty. Dr. Mason testified that he did see signs of malingering
and believed Mr. Williams was faking intellectual deficits to avoid the death penalty.
To support his belief that Mr. Williams was malingering, Dr. Mason pointed to the fact that
he was relatively cooperative, but demonstrated poor effort throughout the evaluation,
particularly on the IQ test. One behavior that is often demonstrated by people who malinger
is the tendency to give up early on questions that have a time limit. Although Mr. Williams
seemed to work to the time limit or ask for more time on some items, he looked as though
he was simply giving up on those items he stopped before the time limit. Dr. Mason argued
this was more indicative of someone who was not giving good effort on all items. Although
Mr. Williams may have struggled on some items, which is expected on a measure of
intelligence, Dr. Mason argued this was more consistent with someone who was giving poor
effort and not trying to do well.
In the opinion of Dr. Mason, the results of the IQ testing were not accurate and he believed
that Mr. Williams’s IQ score of 65 was not the best approximation of cognitive ability. Dr.
Mason noted the consistency of scores across the various IQ tests administered to Mr.
Williams over the years. Dr. Mason admitted that Mr. Williams’s IQ scores as an adult are
very similar to those when he was a child. It would have been difficult for Mr. Williams to
fake cognitive deficits in the same way, multiple times over the course of his life, never mind
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to fake his test scores as early as age 7. Although the consistency in IQ scores offered some
support that Mr. Williams was not malingering, Dr. Mason concluded Mr. Williams was
malingering due to his limited effort on the intelligence test. This caused Dr. Mason to
question the validity of all the intelligence test results, particularly any testing after the
crime when he may have been motivated to do poorly.
Dr. Mason testified that, in his opinion, Mr. Williams does not have significant deficits in adaptive
behavior in any of the three domains of functioning (social, conceptual, or practical), but he did
admit that Mr. Williams didn’t function in the same way as a typical person does. His view was
simply that the impairments were not significant enough to meet the definition of intellectual
disability. As a reminder, below you will find a chart that provides some examples of abilities that fall
within each domain.
Adaptive Skill
Conceptual
Skills
Social Skills
Practical
Skills

Description
Includes abilities like memory, language, reading, writing, and problem
solving along with comprehension of concepts like money, time, and
numbers.
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible or
taken advantage of, follows rules/obeys laws, and avoids being victimized.
Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).

Dr. Mason agreed that Mr. Williams was part of a socially and economically underprivileged family.
He was also aware that Mr. Williams’s family did not always have access to food, clothing, or shelter
and that he had multiple foster home placements because his parents were deemed unfit. In his
childhood home, Mr. Williams was exposed to a variety of unsafe behaviors, including paternal
alcoholism, criminal activity, and domestic violence.
According to Dr. Mason, Mr. Williams was exposed to his father’s criminal behavior at a young age.
His father committed multiple crimes, including theft, arson, and assault, much of which occurred in
the presence of his son and his other children. Mr. Williams’ father was reported to have trained his
son to steal and to fight. Dr. Mason noted that members of Mr. Williams’s family felt his father had
been a negative influence on his son.
Mr. Williams began to engage in criminal activity at the age of 12, at which time he was charged with
arson after he set a fire in the front lobby of a local church. Mr. Williams was removed from his
home after this incident and placed in foster care. Following this, he committed relatively few
crimes, but was involved in two burglaries after the age of 18. Dr. Mason disagreed with Dr. Smith
that Mr. Williams had a naïve and gullible nature and that he was often taken advantage of by other
people. Dr. Mason used information regarding Mr. Williams’s social interactions in prison to
support this belief. He testified that fellow inmates and corrections personnel described Mr.
Williams as the kind of person who had nothing, but would bargain with others to obtain what he
needed. For example, he was reported to have fixed broken radios to get extra food or tobacco. He
would also “repay other inmates by washing their clothes.”
A notation from an officer indicated that Mr. Williams was viewed to be manipulative. For example,
126

it was believed that Mr. Williams purposely injured himself in order to be able to go to the hospital.
Instead, he was taken to the jail medical doctor, examined for injuries, and given bandages and pain
medication. When the doctor had an officer escort him back to his cell, he was reported to have
been upset because he was wanted to go to the hospital. Based on this information regarding Mr.
Williams as manipulative and capable of bargaining in prison, Dr. Mason did not believe Mr.
Williams was coerced by others to engage in criminal activity. Dr. Mason also felt this was evidence
against Mr. Williams gullible and naïve nature.
In addition to testifying about personality characteristics, Dr. Mason discussed Mr. William’s
academic history. He noted that according to the school records Mr. Williams was in special
education classes for most of his schooling, the only exceptions were kindergarten and first grade. In
his testimony Dr. Mason made it clear that a placement in special education does not mean that Mr.
Williams has adaptive deficits in the area of academics nor does it mean that he has intellectual
disability. For example, Dr. Mason noted that many of Mr. Williams’s teachers found him ill
prepared to handle the workload in first grade, prior to his placement in special education. Dr.
Mason testified that this could be a sign of a learning disorder. Further, Dr. Mason also noted that
Mr. Williams received excellent grades throughout his time in special education, which demonstrated
his ability to learn and succeed academically.
With regard to independence, Mr. Williams always lived with family member or foster families.
Despite never having lived independently, Dr. Mason believed Mr. Williams demonstrated
independence in other ways. For example, Mr. Williams was able to use community resources such
as social services. For instance, he asked his social worker for a new pair of glasses in high school
because he was having difficulty reading the board. He also asked his social worker for his birth
certificate in order to obtain a drivers license.
Related to finances, Dr. Mason testified Mr. Williams could function at a very basic level, but agreed
that Mr. Williams struggled with some aspects of managing his money. His foster mother set up his
checking account and he needed continuous help with writing checks and managing his account.
However, Dr. Mason noted that Mr. Williams was able to make purchases on his own. It was true
that his foster father would accompany Mr. Williams to stores, but since he left that placement at
age of 18 Mr. Williams was able to make some purchases independently. For example, he was able to
purchase groceries and small necessities, like soap and clothes. According to some of the people that
he spoke with, Mr. Williams continued to struggle with receiving correct change, but Dr. Mason
argued this impairment does not rise to the level of significant impairments.
With regard to simple tasks, according to some sources Mr. Williams was reported to have had
difficulty with completing some daily tasks, such as washing clothes, using a vacuum, or creating a
shopping list. Dr. Mason argued that it seemed like the tasks Mr. Williams was not able to do often
were related to chores around the house, but that he was capable of other tasks. Dr. Mason noted
that he was taught how to pick fruits and vegetables, as well as distribute them to their proper places
in the barn. Mr. Williams was able to play at least one sport which required learning and following
the rules of the game. Even though he did not understand all the rules, he was able to participate.
Although Dr. Mason noted some clear limitations, he felt Mr. Williams was capable of some simple
tasks.
Dr. Mason testified that, in his opinion, Mr. Williams was also capable of learning some complex
tasks. He did state that while the tasks were not very complex, Dr. Mason felt they were more
complex than would be manageable by an individual with intellectual disability. He noted that Mr.
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Williams had a driver’s license and was able to operate not only a car, but also a tractor. Dr. Mason
also shared statements made by a correctional officer from Mr. Williams’s incarceration in 1998.
This officer reported that, in her opinion, Mr. Williams would have been able to perform the
following tasks “very well”: (1) completing written applications, (2) making oral reports, and (3)
explaining the terms of a written contract. She also reported that he worked well with radios and
puzzles. Dr. Mason admitted that this report was inconsistent with all the other sources that knew
Mr. Williams, including his own experiences with the defendant, but he still considered it in his final
analysis.
Mr. Williams’s work history was described to Dr. Mason as “limited”, but upon investigation Dr.
Mason believed that his work history was not consistent with intellectual disability. Mr. Williams was
noted to have worked at a farm where he performed manual labor such as picking fruits and
vegetables, and driving a tractor. He also had a history of engaging in jobs that required minimal skill
such as a painter’s assistant, a member of a lawn crew, and a truck driver. Dr. Mason argued that Mr.
Williams does not demonstrate significant deficits in the area of work because he held a number of
jobs over the years and was reported to have been good at the work that he did on the farm.
According to Dr. Mason, he believed Mr. Williams demonstrated lower levels of ability in several
areas, but none were to the degree that he met criteria for intellectual disability, The following table
provides the reasons Dr. Mason believed Mr. Williams did not meet criteria for the second prong:
Adaptive Skill

Reasons Dr. Mason believed Mr. Williams did NOT meet criteria for
adaptive behavior deficits

Conceptual
Skills

•

His placement in special education may have been due to a learning disorder.

•

He excelled in special education classes.

•

While he had some trouble with memory, Mr. Williams was able to memorize
tasks such as those required to drive a tractor or complete written reports.

•

Mr. Williams was socially resourceful. For example, he used skills to bargain
for things he wanted in prison.

•

Mr. Williams had been described as manipulative.

Social Skills

Practical Skills •

He was able to maintain numerous jobs for short periods of time.

•

He was able to utilize community resources, such as social services.

•

Although he did not always receive correct change, he was able to make
purchases on his own.

In the opinion of Dr. Mason, Mr. Williams does not have intellectual disability because he
functioned at a level that was higher than people with the disorder. Dr. Mason testified Mr.
Williams’s IQ scores meet criteria for intellectual disability. However, due to his belief that Mr.
Williams was malingering cognitive deficits, Dr. Mason does not believe he meets criteria for deficits
in intelligence. He also testified he does not believe Mr. Williams has significant enough deficits in
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adaptive behavior to rise to the level of intellectual disability. Therefore, Dr. Mason testified he does
not believe Mr. Williams meets criteria for intellectual disability.
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Appendix I
Phase 2: Vignette, Condition 3
JASON WILLIAMS, Petitioner-Appellee, vs. STATE OF ALABAMA, RespondentAppellant.
No. 06-49584
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
971 F.3d 465; 2013 U.S.
September 13 2013
Background
Mr. Jason Williams was found guilty of the murder of Michelle Sanders, a crime punishable by
death. In 2002, the Supreme Court decided that individuals with intellectual disability (previously
known as mental retardation) could not be sentenced to death. Mr. Williams argued that he has
intellectual disability and therefore cannot be sentenced to death.
Intellectual Disability Definition
Intellectual disability is characterized by three criteria:
1. Significant limitations in intellectual functioning, or an IQ score approximately ≤70 +/- 5.
2. Significant limitations in adaptive behavior, or on standardized measures a score approximately
≤70 overall or on at least one of the three skill areas (conceptual, social, practical).
3. This disability originates before age 18, or during a person’s childhood/developmental period.
A person needs to meet all three criteria in order to be given a diagnosis of intellectual disability.
Formal assessments, such as intelligence tests (IQ tests) and adaptive behavior measures, should be
used to establish whether a person meets criteria for intellectual disability. Information can also be
gathered from collateral sources, such as records or statements made by individuals that knew the
person. All information should be taken into account, giving equal consideration to significant
limitations in adaptive behavior and intellectual functioning.
Atkins Hearing
The Supreme Court decision in 2002 banned the death penalty for individuals with intellectual
disability. Since this decision, defendants facing the death penalty have been able to put forth what
has been termed an “Atkins claim.” In other words, defendants can claim to have intellectual
disability and if found to be true cannot be given the death penalty. To be successful, the individual
must prove that he/she meets the criteria for intellectual disability, as defined by state law.
Mr. Williams was granted an Atkins hearing to determine if he has intellectual disability. He was
evaluated by two licensed psychologists, Dr. Smith (defense expert) and Dr. Mason (state expert):
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1. Dr. Smith was hired by the defense – the defense wants to prove that Mr. Williams has
intellectual disability. If the Court decides that he has intellectual disability then the worst
punishment that Mr. Williams could be given is life in prison without the possibility of
parole. This means that he would stay in prison until the day that he dies.
2. Dr. Mason was hired by the state – the state wants to prove that Mr. Williams does not
have intellectual disability. If the Court decides that he does not have intellectual disability
then Mr. Williams would be eligible for the death penalty, as well as life in prison without the
possibility of parole.
The information you will read on this page is about Mr. Williams. This information was
provided to both psychologists before they evaluated Mr. Williams.
INTELLIGENCE
Mr. William’s has taken a number of intelligence tests (IQ tests) over his lifetime. The following are
IQ scores from testing during his developmental period (i.e., before he was 18 years of age).
Age
7

IQ
56

Range
Intellectual
disability

Purpose of the evaluation
Determine placement in
special education.

13

68

Regular school testing.

14

64

Intellectual
disability
Intellectual
disability

16

74

Intellectual
disability

Determine continued
placement in special
education.

Determine continued
placement in special
education.

Description/Outcome
This psychologist recommended
placement in a special class for
individuals with intellectual disability.
All children his age were tested for
educational purposes.
This psychologist concluded that,
“there appears to be little doubt about
Mr. Williams’s intellectual disability.”
Mr. William’s remained in special
education.
This psychologist recommended that
Mr. Williams remain in special
education classes.

The following are IQ scores after Mr. Williams was arrested on the charge of capital murder:
Age
26

IQ
71

Range
Intellectual
disability

Purpose of the evaluation
Pre-trial assessment.

27

65

Intellectual
disability

Pre-trial assessment.

Description/Outcome
Before trial, while incarcerated, Mr.
Williams scored within the
intellectually disabled range.
Before trial, while incarcerated, Mr.
Williams scored in the range of
intellectual disability.

ADAPTIVE BEHAVIOR
Despite being placed in special education classes, Mr. Williams’s adaptive behavior was never
evaluated using a measure of adaptive behavior. As a result, the psychologists who evaluated him as
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an adult needed to go back and find out what he was like before the age of 18 years. To do this they
had to look to records and statements made by individuals that knew Mr. Williams.
Dr. Smith’s Testimony – Dr. Smith was hired by the defense and believes that Mr. Williams
has intellectual disability.
Dr. Smith, the defense expert, testified first in the Atkins hearing. He administered an IQ test to Mr.
Williams who earned a score of 62. Dr. Smith testified that Mr. Williams’s previous IQ scores, which
ranged from 56 to 74, were similar over time and consistent with his current score. He noted that all
of the scores fall within the ≤70 +/- 5 range, which is required to meet the diagnosis of intellectual
disability. Given that all of Mr. Williams’s scores fell under 75, Dr. Smith testified that all of the
scores were consistent with significant deficits in intelligence and were reflective of an individual
with intellectual disability.
Dr. Smith looked for signs of malingering throughout his evaluation of Mr. Williams.
Malingering is defined as the intentional production of exaggerated physical or
psychological symptoms, motivated by external incentives/reasons. In other words,
malingering is when someone purposefully fakes or exaggerates illness in order to escape
something, like the death penalty. Dr. Smith testified that he did not see any signs of
malingering and did not believe Mr. Williams was faking intellectual deficits to avoid the
death penalty.
To support his belief that Mr. Williams was not malingering, Dr. Smith pointed to the fact
that he was cooperative and demonstrated adequate effort throughout the evaluation,
particularly on the IQ test. One behavior that is often demonstrated by people who malinger
is the tendency to give up early on questions that have a time limit. Dr. Smith testified that
Mr. Williams persisted on difficult tasks and asked for more time on some items, while on
other items he stopped before the time limit. Dr. Smith noted that when Mr. Williams
stopped before the time limit was up, he appeared to have difficulty completely the task
rather than voluntarily giving up. In other words, his decision to stop working was
attributed to difficulty rather than to poor effort. Dr. Smith argued this was consistent with
someone who was giving good effort and trying to do well, but struggled on some items,
which is expected on a measure of intelligence.
In the opinion of Dr. Smith, the results of the IQ testing were accurate and he believed that
Mr. Williams’s IQ score of 62 was the best approximation of cognitive ability. Dr. Smith also
pointed to the consistency of scores across the various IQ tests administered to Mr.
Williams over the years. Dr. Smith stated that Mr. Williams’s IQ scores as an adult are very
similar to those when he was a child. It would have been very difficult for Mr. Williams to
fake cognitive deficits in the same way, multiple times over the course of his life, never mind
to fake his test scores as early as age 7. Dr. Smith concluded that the consistency of the IQ
scores offered further support that Mr. Williams was not malingering.
Dr. Smith noted he did not use a formal test to evaluate malingering. He testified that many
formal malingering tests, such as the Test of Memory Malingering (TOMM), have not been
properly tested with an intellectually disabled population. He explained that these
malingering tests are not reliable with people with lower intelligence levels. Dr. Smith
referred to an article in the scientific journal Applied Neuropsychology. The article reviewed
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the use of many traditional tests of malingering with an intellectually disabled population
and found that malingering tests do not work with this population. He noted that these tests
often misidentify individuals who are not malingering as malingering. Therefore, Dr. Smith
relied, in part, upon this study in deciding not to utilize a formal malingering test to
evaluate Mr. Williams and to discount the results the state expert found with the TOMM
(described later in Dr. Mason’s testimony). Dr. Smith said he used his clinical judgment and
for the reasons summarized above, argued that Williams was not malingering.
Dr. Smith testified that, in his opinion, Mr. Williams demonstrated deficits in the following adaptive
skill areas:
Adaptive Skill
Conceptual
Skills

Description
Includes abilities like memory, language, reading, writing, and problem
solving, along with comprehension of concepts such as money, time, and
numbers.
Social Skills
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible or
taken advantage of, follows rules/obeys laws, and avoids being victimized.
Practical Skills Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).
Dr. Smith summarized Mr. Williams’s childhood environment as it related to adaptive behavior
deficits. Mr. Williams was from a socially and economically deprived family. His family did not
always have adequate access to food, clothing, or shelter. In addition, on more than one occasion,
Mr. Williams’s parents were found to be unfit. As a result, the Department of Human Resources
(DHR) placed him and his siblings in foster care. There were many concerns about the children
living with their biological parents, some of which included exposure to paternal alcoholism,
criminal activity, and domestic violence.
With regard to observing criminal activity, it was not uncommon for Mr. Williams to have witnessed
his father commit crimes such as theft, arson, and assault. Mr. Williams’s father was reported to have
taken his son to bars and to have taught him how to steal. Mr. Williams’s sister said that her brother
learned “everything bad” from their father and always wanted to please him. According to her, he
never learned the difference between right and wrong because of their father’s behavior. Dr. Smith
testified that Mr. Williams’s father was a very negative role model.
Mr. Williams had an early entry into the criminal justice system. At the age of 12, he was charged
with arson after he set fire to a bulletin board and a door in a local church. At the time of his arrest
he was asked why he did this and in response he told the officer he did it “on a dare” from two
older friends. His sister noted Mr. Williams often wanted to fit in, and would go to great lengths to
do so. This need to fit in is what led him to becoming engaged in setting the fire, which is something
he never would have done on his own. It was many years after this that Mr. Williams encountered
the law again. According to his foster parents, this was directly related to the people he was around.
During his teen years, after the fire, he lived with them, and because of this, he was protected and
cared for and had no opportunity or interest in getting involved in crime. Once he moved out of
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their home he was once again exposed to crime through contact with older boys and his father, all of
whom took advantage of him and encouraged him to participate in crime.
At age 18, Mr. Williams left the foster home and was later involved in two burglaries, one of which
resulted in the death of Michelle Sanders. According to a source that knew Mr. Williams, both
crimes had co-defendants who had convinced him that being involved in these crimes was a good
idea. Mr. Williams was described by this person, and many others, to be naïve and gullible. Perhaps
most importantly, the people who knew him best - his foster parents, siblings, and teachers described him this way. According to Dr. Smith, Mr. Williams’s impairments in the social domain
left him vulnerable to exploitation.
When talking about Mr. Williams’s academic performance, Dr. Smith noted that Mr. Williams’s
entire academic performance was consistent with intellectual disability. Though he passed
kindergarten, teachers found him ill prepared to handle the workload in the first grade and because
of this, held him back. During that year his teachers viewed him to be unable to keep up in the
regular classroom. As a result, he was placed in the special education program. Mr. Williams
remained in special education for the rest of his schooling. Within this program he received good
grades. It is important to note, however, children in this program are not graded in the same way as
those in the regular classroom. According to Dr. Smith, an “A” in special education is not at all the
same as an “A” in the regular classroom. Dr. Smith testified that Mr. Williams’s success in school
was related to his placement in special education and did not compare to how he would have
functioned in a regular classroom.
The statements made by Dr. Smith were supported by one of Mr. Williams’ teachers. According to
Ms. Sims, “there was no way that Jason would have survived in regular programming. He didn’t
have the mental capacities to do so; he didn’t have the social skills to do so; he was less mature. He
wouldn’t have been able to follow along.” She noted that Mr. Williams was respectful and capable of
handling simple tasks (e.g., going to the library, reading at a basic level), but she would never ask him
to carry out tasks that required multiple steps.
In addition to looking at how Mr. Williams functioned during childhood, Dr. Smith also had to look
at his functioning during adulthood. With regard to his ability to engage in day-to-day tasks typical
of adult life, Mr. Williams demonstrated many deficits. For example, Mr. Williams had never lived
independently and there was not a single person, including Mr. Williams himself, who thought that
he could have lived on his own. He turned to his family and foster parents in order to survive. On
occasion, he even asked his social worker for help during their meetings. For example, he asked his
social worker for a pair of glasses and for his birth certificate to obtain a driver’s license.
Other areas where Mr. Williams demonstrated deficits included managing his finances, completing
daily chores, learning complex tasks, and maintaining a job. In the area of finances, Mr. Williams
could function at a very basic level. According to multiple sources, as a teen and young adult, Mr.
Williams did not pay bills, make large purchases, or manage a checkbook or bank account. With
regard to paying bills, he would simply give someone else cash without knowing if he was paying for
the full bill or only his share of it. Regarding handling money, he could go to the store and make
small purchases. However, he did not know how much money to give the cashier and did not know
if he received the correct amount of change in return. Family members said he was taken advantage
of on more than one occasion, as he would return home with much smaller amounts of money than
expected given his purchases. His foster father noted that he consistently had to help Mr. Williams
134

handle money and would always accompany him to stores. Even in adulthood, his foster father
accompanied Mr. Williams to stores as often as possible. In terms of banking, his foster mother
opened a checking account for him, but he never learned how to use it or how to fill out a check.
Dr. Smith noted that Mr. Williams was known to have difficulty completing daily chores. His sister
reported that he was able to do very simple chores, such as folding clothes and washing floors, but
could not organize items, wash clothes, or do anything that required multiple steps. His foster
parents made similar statements, including that Mr. Williams had difficulty performing simple tasks
such as making a shopping list, using a vacuum cleaner in the proper manner, washing and drying
dishes, making a bed, or changing the sheets. This was true during adolescence and there was no
information available that indicated that it changed in adulthood. On a positive note, his foster
parents stated they were able to teach him how to pick fruit when it was ready (rather than too early)
and over the course of time, he learned how to play baseball.
According to his foster parents and others, Mr. Williams struggled with carrying out complex tasks.
For example, it took him a long time and many hours of one-on-one training to learn how to drive a
vehicle. Mr. Williams eventually obtained a driver’s license, but it took three attempts to pass the
examination. He also learned how to drive a tractor, which also took many hours of training. When
asked about his knowledge of Mr. Williams functioning within the prison, Dr. Smith stated that
some sources that knew Mr. Williams stated he was capable of many tasks, including washing
clothes, fixing radios, and performing tasks required of his everyday routine within the institution.
This information did not surprise Dr. Smith because a person’s behavior in such a controlled
environment is not reflective of that person’s everyday capabilities in a typical setting. Therefore, Dr.
Smith did not put much emphasis on capabilities demonstrated in a prison setting.
Dr. Smith noted that a correctional officer stated Mr. Williams was capable of completing written
applications, making oral reports, and explaining the terms of a written contract “very well.” He felt
this was a surprising statement, as this information was extremely inconsistent with all other reports
of Mr. Williams’s capabilities. Dr. Smith also testified that Mr. Williams had been noted to be
“manipulative” in prison after an incident where he reportedly tried to hurt himself in order to go to
the hospital. When he asked Mr. Williams about this incident, Dr. Smith recalled that Mr. Williams
admitted to the incident but stated he had wanted to escape the bullying from his cellmate. Dr.
Smith noted there were documented incidents in the prison records that verified the bullying.
With regard to employment, prior to his incarceration Mr. Williams had been hired for jobs that
required little skill, such as a painter’s assistant, a member of a lawn crew, and a truck driver. Though
he did work, he struggled to maintain a job for longer than a few months. According to Dr. Smith,
Mr. Williams stated he was often fired because he either couldn’t learn how to do the job, or did the
work very poorly. For most of his life he worked on his foster parent’s farm, where he picked fruits
and vegetables and drove the tractor.
According to Dr. Smith, he believed Mr. Williams demonstrated significant impairment in several
areas that were severe enough to meet the second criterion. That is, he has continuously
demonstrated significant deficits in his day-to-day functioning that began well before the age of 18
years. The following table provides his reasons:
Adaptive

Reasons Dr. Smith believed Mr. Williams DID meet criteria for adaptive
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Skill

behavior deficits

Conceptual •
Skills
•

Social
Skills

Practical
Skills

He struggled academically, as evidenced by his placement in special education.
He had a limited memory (e.g., unable to remember how to complete tasks). For
example, it took many hours of training to learn to drive a car and tractor.

•

He did not know how much change he should receive from purchases.

•

He was easily influenced by others, such as the time a dare resulted in arson.

•

He was taken advantage of, often coming home with less change than expected.

•

He was bullied in prison.

•

He has been noted to be naïve and gullible.

•

His social judgment is severely limited as evidenced by his coercion into criminal
activity.

•

He was unable to maintain a consistent job.

•

He was unable to manage money or a bank account, pay bills, or make large
purchases.

•

He was unable to live independently and largely had to rely on others for survival.

Dr. Smith testified that Mr. Williams had demonstrated deficits in intelligence and adaptive behavior
since childhood. As a result of his evaluation, he did not believe Mr. Williams was malingering, or
faking. Therefore, Dr. Smith stated Mr. Williams meets criteria for intellectual disability.
Dr. Mason’s Testimony - He was hired by the state and believes that Mr. Williams does not
have intellectual disability.
Dr. Mason, the state expert, testified immediately after Dr. Smith. Like Dr. Smith, Dr. Mason
administered an IQ test to Mr. Williams; his score on this test was 65. Dr. Mason noted that this
score was very similar to the results of the IQ test given by Dr. Smith and further testified that Mr.
Williams’s current and previous IQ scores were all relatively consistent with one another. All of the
scores fell within the ≤70 +/- 5 range required for deficits in intellectual functioning. Therefore, he
concluded that all of Mr. Williams’s scores fell within the intellectually disabled range.
Dr. Mason also looked for signs of malingering throughout his evaluation of Mr. Williams.
Malingering is defined as the intentional production of exaggerated physical or
psychological symptoms, motivated by external incentives/reasons. In essence, malingering
is when someone purposefully fakes or exaggerates illness in order to escape something,
like the death penalty. Dr. Mason testified that he did see signs of malingering and believed
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Mr. Williams was faking intellectual deficits to avoid the death penalty.
To support his belief that Mr. Williams was malingering, Dr. Mason discussed the results
from the Test of Memory Malingering (TOMM). He had used the TOMM during his
evaluation because it is a tool designed to test for malingering. The TOMM is a test that
was created with the goal of appearing to be difficult, but is actually very easy to do. It is 50item test that involves viewing pictures and then identifying them as previously seen or not
seen. This is presented as a test of memory. Dr. Mason explained to the Court that most
people are actually able to complete this task with almost perfect accuracy. Individuals who
malinger on this test typically do very poorly because they believe that they should earn a
low score because the task is difficult. Dr. Mason testified that Mr. Williams’s score on the
TOMM was lower than most people and deemed it to be a sign of malingering. As a result,
Dr. Mason believed his test results, particularly the IQ score, were not accurate. Dr. Mason
explained because the results from TOMM indicated Mr. Williams was faking lesser
cognitive ability, Dr. Mason did not believe the IQ score of 65 was an accurate
representation of Mr. Williams’s intelligence. This also made Dr. Mason question the
accuracy of all the previous intelligence test results, particularly any testing after the crime
when Mr. Williams may have been motivated to do poorly.
Dr. Mason testified that, in his opinion, Mr. Williams does not have significant deficits in adaptive
behavior in any of the three domains of functioning (social, conceptual, or practical), but he did
admit that Mr. Williams didn’t function in the same way as a typical person does. His view was
simply that the impairments were not significant enough to meet the definition of intellectual
disability. As a reminder, below you will find a chart that provides some examples of abilities that fall
within each domain.
Adaptive Skill
Conceptual
Skills
Social Skills
Practical
Skills

Description
Includes abilities like memory, language, reading, writing, and problem
solving along with comprehension of concepts like money, time, and
numbers.
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible or
taken advantage of, follows rules/obeys laws, and avoids being victimized.
Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).

Dr. Mason agreed that Mr. Williams was part of a socially and economically underprivileged family.
He was also aware that Mr. Williams’s family did not always have access to food, clothing, or shelter
and that he had multiple foster home placements because his parents were deemed unfit. In his
childhood home, Mr. Williams was exposed to a variety of unsafe behaviors, including paternal
alcoholism, criminal activity, and domestic violence.
According to Dr. Mason, Mr. Williams was exposed to his father’s criminal behavior at a young age.
His father committed multiple crimes, including theft, arson, and assault, much of which occurred in
the presence of his son and his other children. Mr. Williams’ father was reported to have trained his
son to steal and to fight. Dr. Mason noted that members of Mr. Williams’s family felt his father had
been a negative influence on his son.
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Mr. Williams began to engage in criminal activity at the age of 12, at which time he was charged with
arson after he set a fire in the front lobby of a local church. Mr. Williams was removed from his
home after this incident and placed in foster care. Following this, he committed relatively few
crimes, but was involved in two burglaries after the age of 18. Dr. Mason disagreed with Dr. Smith
that Mr. Williams had a naïve and gullible nature and that he was often taken advantage of by other
people. Dr. Mason used information regarding Mr. Williams’s social interactions in prison to
support this belief. He testified that fellow inmates and corrections personnel described Mr.
Williams as the kind of person who had nothing, but would bargain with others to obtain what he
needed. For example, he was reported to have fixed broken radios to get extra food or tobacco. He
would also “repay other inmates by washing their clothes.”
A notation from an officer indicated that Mr. Williams was viewed to be manipulative. For example,
it was believed that Mr. Williams purposely injured himself in order to be able to go to the hospital.
Instead, he was taken to the jail medical doctor, examined for injuries, and given bandages and pain
medication. When the doctor had an officer escort him back to his cell, he was reported to have
been upset because he was wanted to go to the hospital. Based on this information regarding Mr.
Williams as manipulative and capable of bargaining in prison, Dr. Mason did not believe Mr.
Williams was coerced by others to engage in criminal activity. Dr. Mason also felt this was evidence
against Mr. Williams gullible and naïve nature.
In addition to testifying about personality characteristics, Dr. Mason discussed Mr. William’s
academic history. He noted that according to the school records Mr. Williams was in special
education classes for most of his schooling, the only exceptions were kindergarten and first grade. In
his testimony Dr. Mason made it clear that a placement in special education does not mean that Mr.
Williams has adaptive deficits in the area of academics nor does it mean that he has intellectual
disability. For example, Dr. Mason noted that many of Mr. Williams’s teachers found him ill
prepared to handle the workload in first grade, prior to his placement in special education. Dr.
Mason testified that this could be a sign of a learning disorder. Further, Dr. Mason also noted that
Mr. Williams received excellent grades throughout his time in special education, which demonstrated
his ability to learn and succeed academically.
With regard to independence, Mr. Williams always lived with family member or foster families.
Despite never having lived independently, Dr. Mason believed Mr. Williams demonstrated
independence in other ways. For example, Mr. Williams was able to use community resources such
as social services. For instance, he asked his social worker for a new pair of glasses in high school
because he was having difficulty reading the board. He also asked his social worker for his birth
certificate in order to obtain a drivers license.
Related to finances, Dr. Mason testified Mr. Williams could function at a very basic level, but agreed
that Mr. Williams struggled with some aspects of managing his money. His foster mother set up his
checking account and he needed continuous help with writing checks and managing his account.
However, Dr. Mason noted that Mr. Williams was able to make purchases on his own. It was true
that his foster father would accompany Mr. Williams to stores, but since he left that placement at
age of 18 Mr. Williams was able to make some purchases independently. For example, he was able to
purchase groceries and small necessities, like soap and clothes. According to some of the people that
he spoke with, Mr. Williams continued to struggle with receiving correct change, but Dr. Mason
argued this impairment does not rise to the level of significant impairments.
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With regard to simple tasks, according to some sources Mr. Williams was reported to have had
difficulty with completing some daily tasks, such as washing clothes, using a vacuum, or creating a
shopping list. Dr. Mason argued that it seemed like the tasks Mr. Williams was not able to do often
were related to chores around the house, but that he was capable of other tasks. Dr. Mason noted
that he was taught how to pick fruits and vegetables, as well as distribute them to their proper places
in the barn. Mr. Williams was able to play at least one sport which required learning and following
the rules of the game. Even though he did not understand all the rules, he was able to participate.
Although Dr. Mason noted some clear limitations, he felt Mr. Williams was capable of some simple
tasks.
Dr. Mason testified that, in his opinion, Mr. Williams was also capable of learning some complex
tasks. He did state that while the tasks were not very complex, Dr. Mason felt they were more
complex than would be manageable by an individual with intellectual disability. He noted that Mr.
Williams had a driver’s license and was able to operate not only a car, but also a tractor. Dr. Mason
also shared statements made by a correctional officer from Mr. Williams’s incarceration in 1998.
This officer reported that, in her opinion, Mr. Williams would have been able to perform the
following tasks “very well”: (1) completing written applications, (2) making oral reports, and (3)
explaining the terms of a written contract. She also reported that he worked well with radios and
puzzles. Dr. Mason admitted that this report was inconsistent with all the other sources that knew
Mr. Williams, including his own experiences with the defendant, but he still considered it in his final
analysis.
Mr. Williams’s work history was described to Dr. Mason as “limited”, but upon investigation Dr.
Mason believed that his work history was not consistent with intellectual disability. Mr. Williams was
noted to have worked at a farm where he performed manual labor such as picking fruits and
vegetables, and driving a tractor. He also had a history of engaging in jobs that required minimal skill
such as a painter’s assistant, a member of a lawn crew, and a truck driver. Dr. Mason argued that Mr.
Williams does not demonstrate significant deficits in the area of work because he held a number of
jobs over the years and was reported to have been good at the work that he did on the farm.
According to Dr. Mason, he believed Mr. Williams demonstrated lower levels of ability in several
areas, but none were to the degree that he met criteria for intellectual disability, The following table
provides the reasons Dr. Mason believed Mr. Williams did not meet criteria for the second prong:
Adaptive Skill

Reasons Dr. Mason believed Mr. Williams did NOT meet criteria for
adaptive behavior deficits

Conceptual
Skills

•

His placement in special education may have been due to a learning disorder.

•

He excelled in special education classes.

•

While he had some trouble with memory, Mr. Williams was able to memorize
tasks such as those required to drive a tractor or complete written reports.

•

Mr. Williams was socially resourceful. For example, he used skills to bargain
for things he wanted in prison.

•

Mr. Williams had been described as manipulative.

Social Skills
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Practical Skills •

He was able to maintain numerous jobs for short periods of time.

•

He was able to utilize community resources, such as social services.

•

Although he did not always receive correct change, he was able to make
purchases on his own.

In the opinion of Dr. Mason, Mr. Williams does not have intellectual disability because he
functioned at a level that was higher than people with the disorder. Dr. Mason testified Mr.
Williams’s IQ scores meet criteria for intellectual disability. However, due to his belief that Mr.
Williams was malingering cognitive deficits, Dr. Mason does not believe he meets criteria for deficits
in intelligence. He also testified he does not believe Mr. Williams has significant enough deficits in
adaptive behavior to rise to the level of intellectual disability. Therefore, Dr. Mason testified he does
not believe Mr. Williams meets criteria for intellectual disability.
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Appendix J
Phase 2: Vignette Condition 4
JASON WILLIAMS, Petitioner-Appellee, vs. STATE OF ALABAMA, RespondentAppellant.
No. 06-49584
UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT
971 F.3d 465; 2013 U.S.
September 13 2013
Background
Mr. Jason Williams was found guilty of the murder of Michelle Sanders, a crime punishable by
death. In 2002, the Supreme Court decided that individuals with intellectual disability (previously
known as mental retardation) could not be sentenced to death. Mr. Williams argued that he has
intellectual disability and therefore cannot be sentenced to death.
Intellectual Disability Definition
Intellectual disability is characterized by three criteria:
1. Significant limitations in intellectual functioning, or an IQ score approximately ≤70 +/- 5.
2. Significant limitations in adaptive behavior, or on standardized measures a score approximately
≤70 overall or on at least one of the three skill areas (conceptual, social, practical).
3. This disability originates before age 18, or during a person’s childhood/developmental period.
A person needs to meet all three criteria in order to be given a diagnosis of intellectual disability.
Formal assessments, such as intelligence tests (IQ tests) and adaptive behavior measures, should be
used to establish whether a person meets criteria for intellectual disability. Information can also be
gathered from collateral sources, such as records or statements made by individuals that knew the
person. All information should be taken into account, giving equal consideration to significant
limitations in adaptive behavior and intellectual functioning.
Atkins Hearing
The Supreme Court decision in 2002 banned the death penalty for individuals with intellectual
disability. Since this decision, defendants facing the death penalty have been able to put forth what
has been termed an “Atkins claim.” In other words, defendants can claim to have intellectual
disability and if found to be true cannot be given the death penalty. To be successful, the individual
must prove that he/she meets the criteria for intellectual disability, as defined by state law.
Mr. Williams was granted an Atkins hearing to determine if he has intellectual disability. He was
evaluated by two licensed psychologists, Dr. Smith (defense expert) and Dr. Mason (state expert):
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1. Dr. Smith was hired by the defense – the defense wants to prove that Mr. Williams has
intellectual disability. If the Court decides that he has intellectual disability then the worst
punishment that Mr. Williams could be given is life in prison without the possibility of
parole. This means that he would stay in prison until the day that he dies.
2. Dr. Mason was hired by the state – the state wants to prove that Mr. Williams does not have
intellectual disability. If the Court decides that he does not have intellectual disability then
Mr. Williams would be eligible for the death penalty, as well as life in prison without the
possibility of parole.
The information you will read on this page is about Mr. Williams. This information was
provided to both psychologists before they evaluated Mr. Williams.
INTELLIGENCE
Mr. William’s has taken a number of intelligence tests (IQ tests) over his lifetime. The following are
IQ scores from testing during his developmental period (i.e., before he was 18 years of age).
Age
7

IQ
56

Range
Intellectual
disability

Purpose of the evaluation
Determine placement in
special education.

13

68

Regular school testing.

14

64

Intellectual
disability
Intellectual
disability

16

74

Intellectual
disability

Determine continued
placement in special
education.

Determine continued
placement in special
education.

Description/Outcome
This psychologist recommended
placement in a special class for
individuals with intellectual disability.
All children his age were tested for
educational purposes.
This psychologist concluded that,
“there appears to be little doubt about
Mr. Williams’s intellectual disability.”
Mr. William’s remained in special
education.
This psychologist recommended that
Mr. Williams remain in special
education classes.

The following are IQ scores after Mr. Williams was arrested on the charge of capital murder:
Age
26

IQ
71

Range
Intellectual
disability

Purpose of the evaluation
Pre-trial assessment.

27

65

Intellectual
disability

Pre-trial assessment.

Description/Outcome
Before trial, while incarcerated, Mr.
Williams scored within the
intellectually disabled range.
Before trial, while incarcerated, Mr.
Williams scored in the range of
intellectual disability.

ADAPTIVE BEHAVIOR
Despite being placed in special education classes, Mr. Williams’s adaptive behavior was never
evaluated using a measure of adaptive behavior. As a result, the psychologists who evaluated him as
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an adult needed to go back and find out what he was like before the age of 18 years. To do this they
had to look to records and statements made by individuals that knew Mr. Williams.
Dr. Smith’s Testimony – Dr. Smith was hired by the defense and believes that Mr. Williams
has intellectual disability.
Dr. Smith, the defense expert, testified first in the Atkins hearing. He administered an IQ test to Mr.
Williams who earned a score of 62. Dr. Smith testified that Mr. Williams’s previous IQ scores, which
ranged from 56 to 74, were similar over time and consistent with his current score. He noted that all
of the scores fall within the ≤70 +/- 5 range, which is required to meet the diagnosis of intellectual
disability. Given that all of Mr. Williams’s scores fell under 75, Dr. Smith testified that all of the
scores were consistent with significant deficits in intelligence and were reflective of an individual
with intellectual disability.
Dr. Smith looked for signs of malingering throughout his evaluation of Mr. Williams.
Malingering is defined as the intentional production of exaggerated physical or
psychological symptoms, motivated by external incentives/reasons. In essence, malingering
is when someone purposefully fakes or exaggerates illness in order to escape something,
like the death penalty. Dr. Smith testified that he did not see any signs of malingering and
believed Mr. Williams was not faking intellectual deficits to avoid the death penalty.
To support his belief that Mr. Williams was not malingering, Dr. Smith discussed the results
from the Test of Memory Malingering (TOMM). He had used the TOMM during his
evaluation because it is a tool designed to test for malingering. The TOMM is a test that
was created with the goal of appearing to be difficult, but is actually very easy to do. It is 50item test that involves viewing pictures and then identifying them as previously seen or not
seen. This is presented as a test of memory. Dr. Smith explained to the Court that most
people are actually able to complete this task with almost perfect accuracy. Individuals who
malinger on this test typically do very poorly because they believe that they should earn a
low score because the task is difficult Dr. Smith testified that Mr. Williams’s score on the
TOMM, while lower than most people, was deemed not to be a sign of malingering. As a
result, Dr. Smith believed his test results, particularly the IQ score, were accurate. Dr. Smith
explained because the results from TOMM indicated Mr. Williams was not faking lesser
cognitive ability, Dr. Smith believed the IQ score of 62 was an accurate representation of
Mr. Williams’s intelligence. This also made Dr. Smith believe in the accuracy of all the
previous intelligence test results, particularly any testing after the crime when Mr. Williams
may have been motivated to do poorly.
Dr. Smith testified that, in his opinion, Mr. Williams demonstrated deficits in the following adaptive
skill areas:
Adaptive Skill
Conceptual
Skills
Social Skills

Description
Includes abilities like memory, language, reading, writing, and problem
solving, along with comprehension of concepts such as money, time, and
numbers.
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible or
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taken advantage of, follows rules/obeys laws, and avoids being victimized.
Practical Skills Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).
Dr. Smith summarized Mr. Williams’s childhood environment as it related to adaptive behavior
deficits. Mr. Williams was from a socially and economically deprived family. His family did not
always have adequate access to food, clothing, or shelter. In addition, on more than one occasion,
Mr. Williams’s parents were found to be unfit. As a result, the Department of Human Resources
(DHR) placed him and his siblings in foster care. There were many concerns about the children
living with their biological parents, some of which included exposure to paternal alcoholism,
criminal activity, and domestic violence.
With regard to observing criminal activity, it was not uncommon for Mr. Williams to have witnessed
his father commit crimes such as theft, arson, and assault. Mr. Williams’s father was reported to have
taken his son to bars and to have taught him how to steal. Mr. Williams’s sister said that her brother
learned “everything bad” from their father and always wanted to please him. According to her, he
never learned the difference between right and wrong because of their father’s behavior. Dr. Smith
testified that Mr. Williams’s father was a very negative role model.
Mr. Williams had an early entry into the criminal justice system. At the age of 12, he was charged
with arson after he set fire to a bulletin board and a door in a local church. At the time of his arrest
he was asked why he did this and in response he told the officer he did it “on a dare” from two
older friends. His sister noted Mr. Williams often wanted to fit in, and would go to great lengths to
do so. This need to fit in is what led him to becoming engaged in setting the fire, which is something
he never would have done on his own. It was many years after this that Mr. Williams encountered
the law again. According to his foster parents, this was directly related to the people he was around.
During his teen years, after the fire, he lived with them, and because of this, he was protected and
cared for and had no opportunity or interest in getting involved in crime. Once he moved out of
their home he was once again exposed to crime through contact with older boys and his father, all of
whom took advantage of him and encouraged him to participate in crime.
At age 18, Mr. Williams left the foster home and was later involved in two burglaries, one of which
resulted in the death of Michelle Sanders. According to a source that knew Mr. Williams, both
crimes had co-defendants who had convinced him that being involved in these crimes was a good
idea. Mr. Williams was described by this person, and many others, to be naïve and gullible. Perhaps
most importantly, the people who knew him best - his foster parents, siblings, and teachers described him this way. According to Dr. Smith, Mr. Williams’s impairments in the social domain
left him vulnerable to exploitation.
When talking about Mr. Williams’s academic performance, Dr. Smith noted that Mr. Williams’s
entire academic performance was consistent with intellectual disability. Though he passed
kindergarten, teachers found him ill prepared to handle the workload in the first grade and because
of this, held him back. During that year his teachers viewed him to be unable to keep up in the
regular classroom. As a result, he was placed in the special education program. Mr. Williams
remained in special education for the rest of his schooling. Within this program he received good
grades. It is important to note, however, children in this program are not graded in the same way as
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those in the regular classroom. According to Dr. Smith, an “A” in special education is not at all the
same as an “A” in the regular classroom. Dr. Smith testified that Mr. Williams’s success in school
was related to his placement in special education and did not compare to how he would have
functioned in a regular classroom.
The statements made by Dr. Smith were supported by one of Mr. Williams’ teachers. According to
Ms. Sims, “there was no way that Jason would have survived in regular programming. He didn’t
have the mental capacities to do so; he didn’t have the social skills to do so; he was less mature. He
wouldn’t have been able to follow along.” She noted that Mr. Williams was respectful and capable of
handling simple tasks (e.g., going to the library, reading at a basic level), but she would never ask him
to carry out tasks that required multiple steps.
In addition to looking at how Mr. Williams functioned during childhood, Dr. Smith also had to look
at his functioning during adulthood. With regard to his ability to engage in day-to-day tasks typical
of adult life, Mr. Williams demonstrated many deficits. For example, Mr. Williams had never lived
independently and there was not a single person, including Mr. Williams himself, who thought that
he could have lived on his own. He turned to his family and foster parents in order to survive. On
occasion, he even asked his social worker for help during their meetings. For example, he asked his
social worker for a pair of glasses and for his birth certificate to obtain a driver’s license.
Other areas where Mr. Williams demonstrated deficits included managing his finances, completing
daily chores, learning complex tasks, and maintaining a job. In the area of finances, Mr. Williams
could function at a very basic level. According to multiple sources, as a teen and young adult, Mr.
Williams did not pay bills, make large purchases, or manage a checkbook or bank account. With
regard to paying bills, he would simply give someone else cash without knowing if he was paying for
the full bill or only his share of it. Regarding handling money, he could go to the store and make
small purchases. However, he did not know how much money to give the cashier and did not know
if he received the correct amount of change in return. Family members said he was taken advantage
of on more than one occasion, as he would return home with much smaller amounts of money than
expected given his purchases. His foster father noted that he consistently had to help Mr. Williams
handle money and would always accompany him to stores. Even in adulthood, his foster father
accompanied Mr. Williams to stores as often as possible. In terms of banking, his foster mother
opened a checking account for him, but he never learned how to use it or how to fill out a check.
Dr. Smith noted that Mr. Williams was known to have difficulty completing daily chores. His sister
reported that he was able to do very simple chores, such as folding clothes and washing floors, but
could not organize items, wash clothes, or do anything that required multiple steps. His foster
parents made similar statements, including that Mr. Williams had difficulty performing simple tasks
such as making a shopping list, using a vacuum cleaner in the proper manner, washing and drying
dishes, making a bed, or changing the sheets. This was true during adolescence and there was no
information available that indicated that it changed in adulthood. On a positive note, his foster
parents stated they were able to teach him how to pick fruit when it was ready (rather than too early)
and over the course of time, he learned how to play baseball.
According to his foster parents and others, Mr. Williams struggled with carrying out complex tasks.
For example, it took him a long time and many hours of one-on-one training to learn how to drive a
vehicle. Mr. Williams eventually obtained a driver’s license, but it took three attempts to pass the
examination. He also learned how to drive a tractor, which also took many hours of training. When
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asked about his knowledge of Mr. Williams functioning within the prison, Dr. Smith stated that
some sources that knew Mr. Williams stated he was capable of many tasks, including washing
clothes, fixing radios, and performing tasks required of his everyday routine within the institution.
This information did not surprise Dr. Smith because a person’s behavior in such a controlled
environment is not reflective of that person’s everyday capabilities in a typical setting. Therefore, Dr.
Smith did not put much emphasis on capabilities demonstrated in a prison setting.
Dr. Smith noted that a correctional officer stated Mr. Williams was capable of completing written
applications, making oral reports, and explaining the terms of a written contract “very well.” He felt
this was a surprising statement, as this information was extremely inconsistent with all other reports
of Mr. Williams’s capabilities. Dr. Smith also testified that Mr. Williams had been noted to be
“manipulative” in prison after an incident where he reportedly tried to hurt himself in order to go to
the hospital. When he asked Mr. Williams about this incident, Dr. Smith recalled that Mr. Williams
admitted to the incident but stated he had wanted to escape the bullying from his cellmate. Dr.
Smith noted there were documented incidents in the prison records that verified the bullying.
With regard to employment, prior to his incarceration Mr. Williams had been hired for jobs that
required little skill, such as a painter’s assistant, a member of a lawn crew, and a truck driver. Though
he did work, he struggled to maintain a job for longer than a few months. According to Dr. Smith,
Mr. Williams stated he was often fired because he either couldn’t learn how to do the job, or did the
work very poorly. For most of his life he worked on his foster parent’s farm, where he picked fruits
and vegetables and drove the tractor.
According to Dr. Smith, he believed Mr. Williams demonstrated significant impairment in several
areas that were severe enough to meet the second criterion. That is, he has continuously
demonstrated significant deficits in his day-to-day functioning that began well before the age of 18
years. The following table provides his reasons:
Adaptive
Skill

Reasons Dr. Smith believed Mr. Williams DID meet criteria for adaptive
behavior deficits

Conceptual •
Skills
•

Social
Skills

He struggled academically, as evidenced by his placement in special education.
He had a limited memory (e.g., unable to remember how to complete tasks). For
example, it took many hours of training to learn to drive a car and tractor.

•

He did not know how much change he should receive from purchases.

•

He was easily influenced by others, such as the time a dare resulted in arson.

•

He was taken advantage of, often coming home with less change than expected.

•

He was bullied in prison.

•

He has been noted to be naïve and gullible.

•

His social judgment is severely limited as evidenced by his coercion into criminal
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activity.
Practical
Skills

•

He was unable to maintain a consistent job.

•

He was unable to manage money or a bank account, pay bills, or make large
purchases.

•

He was unable to live independently and largely had to rely on others for survival.

Dr. Smith testified that Mr. Williams had demonstrated deficits in intelligence and adaptive behavior
since childhood. As a result of his evaluation, he did not believe Mr. Williams was malingering, or
faking. Therefore, Dr. Smith stated Mr. Williams meets criteria for intellectual disability.
Dr. Mason’s Testimony - He was hired by the state and believes that Mr. Williams does not
have intellectual disability.
Dr. Mason, the state expert, testified immediately after Dr. Smith. Like Dr. Smith, Dr. Mason
administered an IQ test to Mr. Williams; his score on this test was 65. Dr. Mason noted that this
score was very similar to the results of the IQ test given by Dr. Smith and further testified that Mr.
Williams’s current and previous IQ scores were all relatively consistent with one another. All of the
scores fell within the ≤70 +/- 5 range required for deficits in intellectual functioning. Therefore, he
concluded that all of Mr. Williams’s scores fell within the intellectually disabled range.
Dr. Mason also looked for signs of malingering throughout his evaluation of Mr. Williams.
Malingering is defined as the intentional production of exaggerated physical or
psychological symptoms, motivated by external incentives/reasons. In other words,
malingering is when someone purposefully fakes or exaggerates illness in order to escape
something, like the death penalty. Dr. Mason testified that he did see signs of malingering
and believed Mr. Williams was faking intellectual deficits to avoid the death penalty.
To support his belief that Mr. Williams was malingering, Dr. Mason pointed to the fact that
he was relatively cooperative, but demonstrated poor effort throughout the evaluation,
particularly on the IQ test. One behavior that is often demonstrated by people who malinger
is the tendency to give up early on questions that have a time limit. Although Mr. Williams
seemed to work to the time limit or ask for more time on some items, he looked as though
he was simply giving up on those items he stopped before the time limit. Dr. Mason argued
this was more indicative of someone who was not giving good effort on all items. Although
Mr. Williams may have struggled on some items, which is expected on a measure of
intelligence, Dr. Mason argued this was more consistent with someone who was giving poor
effort and not trying to do well.
In the opinion of Dr. Mason, the results of the IQ testing were not accurate and he believed
that Mr. Williams’s IQ score of 65 was not the best approximation of cognitive ability. Dr.
Mason noted the consistency of scores across the various IQ tests administered to Mr.
Williams over the years. Dr. Mason admitted that Mr. Williams’s IQ scores as an adult are
very similar to those when he was a child. It would have been difficult for Mr. Williams to
fake cognitive deficits in the same way, multiple times over the course of his life, never mind
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to fake his test scores as early as age 7. Although the consistency in IQ scores offered some
support that Mr. Williams was not malingering, Dr. Mason concluded Mr. Williams was
malingering due to his limited effort on the intelligence test. This caused Dr. Mason to
question the validity of all the intelligence test results, particularly any testing after the
crime when he may have been motivated to do poorly.
Dr. Mason noted he did not use a formal test to evaluate malingering. He testified that
many formal malingering tests, such as the Test of Memory Malingering (TOMM), have
not been properly tested with an intellectually disabled population. He explained that these
malingering tests are not reliable with people with lower intelligence levels. Dr. Mason
referred to an article in the scientific journal Applied Neuropsychology. The article reviewed
the use of many traditional tests of malingering with an intellectually disabled population
and found that malingering tests do not work with this population. He noted that these tests
often misidentify individuals who are not malingering as malingering. Therefore, Dr. Mason
relied, in part, upon this study in deciding not to utilize a formal malingering test to
evaluate Mr. Williams and to discount the results the defense expert found with the TOMM
(described earlier in Dr. Smith’s testimony). Dr. Mason said he used his clinical judgment
and for the reasons summarized above, argued that Williams was malingering.
Dr. Mason testified that, in his opinion, Mr. Williams does not have significant deficits in adaptive
behavior in any of the three domains of functioning (social, conceptual, or practical), but he did
admit that Mr. Williams didn’t function in the same way as a typical person does. His view was
simply that the impairments were not significant enough to meet the definition of intellectual
disability. As a reminder, below you will find a chart that provides some examples of abilities that fall
within each domain.
Adaptive Skill
Conceptual
Skills
Social Skills
Practical
Skills

Description
Includes abilities like memory, language, reading, writing, and problem
solving along with comprehension of concepts like money, time, and
numbers.
Includes abilities like interpersonal communication, social responsibility,
social judgment, and social problem solving as well as avoids being gullible or
taken advantage of, follows rules/obeys laws, and avoids being victimized.
Includes abilities that relate to activities of daily living. For example, personal
care, job responsibilities, money management, self-management of behavior,
safety, use of schedules/routines, or use of community resources (e.g., or
travel/transportation).

Dr. Mason agreed that Mr. Williams was part of a socially and economically underprivileged family.
He was also aware that Mr. Williams’s family did not always have access to food, clothing, or shelter
and that he had multiple foster home placements because his parents were deemed unfit. In his
childhood home, Mr. Williams was exposed to a variety of unsafe behaviors, including paternal
alcoholism, criminal activity, and domestic violence.
According to Dr. Mason, Mr. Williams was exposed to his father’s criminal behavior at a young age.
His father committed multiple crimes, including theft, arson, and assault, much of which occurred in
the presence of his son and his other children. Mr. Williams’ father was reported to have trained his
son to steal and to fight. Dr. Mason noted that members of Mr. Williams’s family felt his father had
been a negative influence on his son.
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Mr. Williams began to engage in criminal activity at the age of 12, at which time he was charged with
arson after he set a fire in the front lobby of a local church. Mr. Williams was removed from his
home after this incident and placed in foster care. Following this, he committed relatively few
crimes, but was involved in two burglaries after the age of 18. Dr. Mason disagreed with Dr. Smith
that Mr. Williams had a naïve and gullible nature and that he was often taken advantage of by other
people. Dr. Mason used information regarding Mr. Williams’s social interactions in prison to
support this belief. He testified that fellow inmates and corrections personnel described Mr.
Williams as the kind of person who had nothing, but would bargain with others to obtain what he
needed. For example, he was reported to have fixed broken radios to get extra food or tobacco. He
would also “repay other inmates by washing their clothes.”
A notation from an officer indicated that Mr. Williams was viewed to be manipulative. For example,
it was believed that Mr. Williams purposely injured himself in order to be able to go to the hospital.
Instead, he was taken to the jail medical doctor, examined for injuries, and given bandages and pain
medication. When the doctor had an officer escort him back to his cell, he was reported to have
been upset because he was wanted to go to the hospital. Based on this information regarding Mr.
Williams as manipulative and capable of bargaining in prison, Dr. Mason did not believe Mr.
Williams was coerced by others to engage in criminal activity. Dr. Mason also felt this was evidence
against Mr. Williams gullible and naïve nature.
In addition to testifying about personality characteristics, Dr. Mason discussed Mr. William’s
academic history. He noted that according to the school records Mr. Williams was in special
education classes for most of his schooling, the only exceptions were kindergarten and first grade. In
his testimony Dr. Mason made it clear that a placement in special education does not mean that Mr.
Williams has adaptive deficits in the area of academics nor does it mean that he has intellectual
disability. For example, Dr. Mason noted that many of Mr. Williams’s teachers found him ill
prepared to handle the workload in first grade, prior to his placement in special education. Dr.
Mason testified that this could be a sign of a learning disorder. Further, Dr. Mason also noted that
Mr. Williams received excellent grades throughout his time in special education, which demonstrated
his ability to learn and succeed academically.
With regard to independence, Mr. Williams always lived with family member or foster families.
Despite never having lived independently, Dr. Mason believed Mr. Williams demonstrated
independence in other ways. For example, Mr. Williams was able to use community resources such
as social services. For instance, he asked his social worker for a new pair of glasses in high school
because he was having difficulty reading the board. He also asked his social worker for his birth
certificate in order to obtain a drivers license.
Related to finances, Dr. Mason testified Mr. Williams could function at a very basic level, but agreed
that Mr. Williams struggled with some aspects of managing his money. His foster mother set up his
checking account and he needed continuous help with writing checks and managing his account.
However, Dr. Mason noted that Mr. Williams was able to make purchases on his own. It was true
that his foster father would accompany Mr. Williams to stores, but since he left that placement at
age of 18 Mr. Williams was able to make some purchases independently. For example, he was able to
purchase groceries and small necessities, like soap and clothes. According to some of the people that
he spoke with, Mr. Williams continued to struggle with receiving correct change, but Dr. Mason
argued this impairment does not rise to the level of significant impairments.
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With regard to simple tasks, according to some sources Mr. Williams was reported to have had
difficulty with completing some daily tasks, such as washing clothes, using a vacuum, or creating a
shopping list. Dr. Mason argued that it seemed like the tasks Mr. Williams was not able to do often
were related to chores around the house, but that he was capable of other tasks. Dr. Mason noted
that he was taught how to pick fruits and vegetables, as well as distribute them to their proper places
in the barn. Mr. Williams was able to play at least one sport which required learning and following
the rules of the game. Even though he did not understand all the rules, he was able to participate.
Although Dr. Mason noted some clear limitations, he felt Mr. Williams was capable of some simple
tasks.
Dr. Mason testified that, in his opinion, Mr. Williams was also capable of learning some complex
tasks. He did state that while the tasks were not very complex, Dr. Mason felt they were more
complex than would be manageable by an individual with intellectual disability. He noted that Mr.
Williams had a driver’s license and was able to operate not only a car, but also a tractor. Dr. Mason
also shared statements made by a correctional officer from Mr. Williams’s incarceration in 1998.
This officer reported that, in her opinion, Mr. Williams would have been able to perform the
following tasks “very well”: (1) completing written applications, (2) making oral reports, and (3)
explaining the terms of a written contract. She also reported that he worked well with radios and
puzzles. Dr. Mason admitted that this report was inconsistent with all the other sources that knew
Mr. Williams, including his own experiences with the defendant, but he still considered it in his final
analysis.
Mr. Williams’s work history was described to Dr. Mason as “limited”, but upon investigation Dr.
Mason believed that his work history was not consistent with intellectual disability. Mr. Williams was
noted to have worked at a farm where he performed manual labor such as picking fruits and
vegetables, and driving a tractor. He also had a history of engaging in jobs that required minimal skill
such as a painter’s assistant, a member of a lawn crew, and a truck driver. Dr. Mason argued that Mr.
Williams does not demonstrate significant deficits in the area of work because he held a number of
jobs over the years and was reported to have been good at the work that he did on the farm.
According to Dr. Mason, he believed Mr. Williams demonstrated lower levels of ability in several
areas, but none were to the degree that he met criteria for intellectual disability, The following table
provides the reasons Dr. Mason believed Mr. Williams did not meet criteria for the second prong:
Adaptive Skill

Reasons Dr. Mason believed Mr. Williams did NOT meet criteria for
adaptive behavior deficits

Conceptual
Skills

•

His placement in special education may have been due to a learning disorder.

•

He excelled in special education classes.

•

While he had some trouble with memory, Mr. Williams was able to memorize
tasks such as those required to drive a tractor or complete written reports.

•

Mr. Williams was socially resourceful. For example, he used skills to bargain
for things he wanted in prison.

•

Mr. Williams had been described as manipulative.

Social Skills
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Practical Skills •

He was able to maintain numerous jobs for short periods of time.

•

He was able to utilize community resources, such as social services.

•

Although he did not always receive correct change, he was able to make
purchases on his own.

In the opinion of Dr. Mason, Mr. Williams does not have intellectual disability because he
functioned at a level that was higher than people with the disorder. Dr. Mason testified Mr.
Williams’s IQ scores meet criteria for intellectual disability. However, due to his belief that Mr.
Williams was malingering cognitive deficits, Dr. Mason does not believe he meets criteria for deficits
in intelligence. He also testified he does not believe Mr. Williams has significant enough deficits in
adaptive behavior to rise to the level of intellectual disability. Therefore, Dr. Mason testified he does
not believe Mr. Williams meets criteria for intellectual disability.
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Appendix K
Phase 2: Intellectual Disability Determination Questionnaire for Pilot
ID Determination Questionnaire

Participant ID_____

1. Did you understand the trial summary?
! No

! Yes

2. What IQ score range is appropriate for a diagnosis of intellectual disability? (Circle One)
A. Below 50

B. Below 75

C. Between 80-100

D. Between 101-120

E. Above 121

3. To have intellectual disability, there has to be some evidence of problems in functioning
and intelligence before the age of 18 years. (Circle One)
A. True B. False C. I don’t know
4. Do you think Mr. Williams has intellectual disability?
! No

! Yes

5. How confident are you in your answer to Question 4? (Circle one number)
1

2

3

4

5

6

7

8

Not at all Confident

9

10

Very Confident

6. How much do you agree with this statement:
Mr. Williams has intellectual disability. (Circle one number):
1

2

3

4

5

6

Not at all Confident

7

8

9

10

Very Confident

7. What parts of the trial summary stick out to you as being most important in making your
decision regarding whether or not Mr. Williams has intellectual disability?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
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Appendix L
Phase 2: Intellectual Disability Determination Questionnaire
Intellectual Disability Determination Questionnaire

Participant ID_____

1. Do you think Mr. Williams has intellectual disability?
!

! No

Yes

2. How confident are you in your answer to Question 1?
1

2

3

4

5

6

7

8

Not at all Confident

9

10

Very Confident

3. How much do you agree with this statement:
Mr. Williams has intellectual disability. (please circle one number):
1

2

3

4

5

6

7

8

Strongly Disagree

9

10

Strongly Agree

4. What parts of the judicial hearing summary stick out to you as being most important in
making your decision regarding whether or not Mr. Williams has intellectual disability? At this
point it is a good idea to refer to your notes.
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
5. What IQ score range is appropriate for a diagnosis of intellectual disability? (Circle One)
A. Below 50

B. Below 75

C. Between 80-100

D. Between 101-120

E. Above 121

6. How credible was Dr. Smith’s (defense expert) testimony? (Circle one number):
1

2

3

4

5

6

Not at all Credible

7

8

9

10

Very Credible

7. To have intellectual disability, there has to be some evidence of problems in functioning and
intelligence before the age of 18 years. (Circle One)
A. True B. False
C. I don’t know
8. Who administered the Test of Memory Malingering (TOMM) to Mr. Williams?
A. Dr. Mason (state expert)
B. Dr. Smith (defense expert)
9. How credible was Dr. Mason’s (state expert) testimony? (Circle one number):
101

1

2

3

4

5

6

7

8

Not at all Credible

9

10

Very Credible

10. Please indicate below if the following pieces of information impacted your opinion
regarding whether the defendant has intellectual disability. Answer two questions for each
statement.

Statement 1: Mr. Williams struggled academically, and was placed in Special Education
Classes.
S1a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S1a. How important was this statement in making your decision about intellectual disability?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 2: Mr. Williams’ IQ scores were 56, 68, 64, 74, 71, 65, 62, 65.
S2a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S2b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 3: Mr. Williams was said to have bargained for things in prison.
S3a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S3b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important

Statement 4: Evidence that Mr. Williams was not malingering intellectual disability.
S4a. Did you use this information in making your decision about intellectual disability?
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!

! No

Yes

S4b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 5: Mr. Williams’ grew up in an underprivileged home.
S5a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S5b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 6: Mr. Williams had jobs. As a reminder, Mr. Williams had the following jobs
for short periods of time: farm worker, painter’s assistant, lawn mower, and truck driver.
S6a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S6b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 7: Mr. Williams never lived by himself.
S7a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S7b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important

Statement 8: Evidence that Mr. Williams was malingering/faking intellectual disability.
S8a. Did you use this information in making your decision about intellectual disability?
!

Yes

! No
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S8b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 9: Mr. Williams passed his driver’s license test.
S9a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S9b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 10: He was unable to manage money or a bank account, pay bills, or make
large purchases.
S10a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S10b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 11: It took many hours of training for him to learn to drive a car and tractor.
S11a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S11b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 12: Records noted that Mr. Williams was manipulative.
S12a. Did you use this information in making your decision about intellectual disability?
!

Yes

! No
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S12b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 13: He committed a capital crime, a crime punishable by the death penalty.
S13a. Did you use this in making your decision about intellectual disability?
!

! No

Yes

S13b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 14: Those that knew him stated he was naïve and gullible.
S14a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S14b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 15: Mr. Williams’s placement in special education may have been due to a
learning disorder.
S15a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S15b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important

Statement 16: Others easily influenced him, such as the time a dare resulted in arson.
S16a. Did you use this information in making your decision about intellectual disability?
!

Yes

! No

S16b. How important was this statement?
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1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 17: He was exposed to paternal alcoholism, criminal activity, and violence.
S17a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S17b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 18: He was able to utilize community resources, such as social services.
S18a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S18b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 19: Mr. Williams was taken advantage of, for example he would often come
home with less change than expected.
S19a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S19b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 20: He was able to make purchases on his own.

S20a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S20b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Statement 21: Mr. Williams was said to go to great lengths to fit in with others.
S21a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S21b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 22: Mr. Williams received good grades in special education classes.
S22a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S22b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 23: Mr. Williams was bullied in prison.
S23a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S23b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 24: He had a limited memory, as he was unable to remember how to
complete complex tasks such as using a washing machine.
S24a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S24b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Statement 25: He could play baseball and pick fruits/vegetables appropriately.
S25a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S25b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 26: Mr. Williams’s father was a bad influence.
S26a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S26b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 27: A correctional officer stated Mr. Williams was capable of completing
written applications, making oral reports, and explaining the terms of a written contract
“very well.”
S27a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S27b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 28: Mr. Williams could not to do many basic household chores, such as
preparing a shopping list, using a vacuum cleaner to clean a carpet, washing and drying
dishes, make a bed, changing sheets on a bed, or using a washing machine.
S28a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S28b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Appendix M
Phase 2: Intellectual Disability Determination Questionnaire
Intellectual Disability Determination Questionnaire

Participant ID_____

1. Do you think Mr. Williams has intellectual disability?
!

! No

Yes

2. How confident are you in your answer to Question 1?
1

2

3

4

5

6

7

8

Not at all Confident

9

10

Very Confident

3. How much do you agree with this statement:
Mr. Williams has intellectual disability. (please circle one number):
1

2

3

4

5

6

7

8

Strongly Disagree

9

10

Strongly Agree

4. What parts of the judicial hearing summary stick out to you as being most important in
making your decision regarding whether or not Mr. Williams has intellectual disability? At this
point it is a good idea to refer to your notes.
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
5. What IQ score range is appropriate for a diagnosis of intellectual disability? (Circle One)
A. Below 50

B. Below 75

C. Between 80-100

D. Between 101-120

E. Above 121

6. How credible was Dr. Smith’s (defense expert) testimony? (Circle one number):
1

2

3

4

5

6

Not at all Credible

7

8

9

10

Very Credible

7. To have intellectual disability, there has to be some evidence of problems in functioning and
intelligence before the age of 18 years. (Circle One)
A. True B. False
C. I don’t know
8. Who administered the Test of Memory Malingering (TOMM) to Mr. Williams?
A. Dr. Mason (state expert)
B. Dr. Smith (defense expert)
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9. How credible was Dr. Mason’s (state expert) testimony? (Circle one number):
1

2

3

4

5

6

7

8

Not at all Credible

9

10

Very Credible

10. Who testified about research against the use of malingering measures?
A. Dr. Mason (state expert)
B. Dr. Smith (defense expert)
11. Please indicate below if the following pieces of information impacted your opinion
regarding whether the defendant has intellectual disability. Answer two questions for each
statement.

Statement 1: Mr. Williams struggled academically, and was placed in Special Education
Classes.
S1a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S1a. How important was this statement in making your decision about intellectual disability?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 2: Mr. Williams’ IQ scores were 56, 68, 64, 74, 71, 65, 62, 65.
S2a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S2b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 3: Mr. Williams was said to have bargained for things in prison.
S3a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S3b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Statement 4: Evidence that Mr. Williams was not malingering intellectual disability.
S4a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S4b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 5: Mr. Williams’ grew up in an underprivileged home.
S5a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S5b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 6: Research evidence presented against the use of malingering measures.
S6a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S6b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 7: Mr. Williams had jobs. As a reminder, Mr. Williams had the following jobs
for short periods of time: farm worker, painter’s assistant, lawn mower, and truck driver.
S7a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S7b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Statement 8: Mr. Williams never lived by himself.
S8a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S8b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 9: Evidence that Mr. Williams was malingering/faking intellectual disability.
S9a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S9b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 10: Mr. Williams passed his driver’s license test.
S10a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S10b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 11: He was unable to manage money or a bank account, pay bills, or make
large purchases.
S11a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S11b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Statement 12: It took many hours of training for him to learn to drive a car and tractor.
S12a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S12b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 13: Records noted that Mr. Williams was manipulative.
S13a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S13b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 14: He committed a capital crime, a crime punishable by the death penalty.
S14a. Did you use this in making your decision about intellectual disability?
!

! No

Yes

S14b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 15: Those that knew him stated he was naïve and gullible.
S15a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S15b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Statement 16: Mr. Williams’s placement in special education may have been due to a
learning disorder.
S16a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S16b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 17: Others easily influenced him, such as the time a dare resulted in arson.
S17a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S17b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 18: He was exposed to paternal alcoholism, criminal activity, and violence.
S18a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S18b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 19: He was able to utilize community resources, such as social services.
S19a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S19b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Statement 20: Mr. Williams was taken advantage of, for example he would often come
home with less change than expected.
S20a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S20b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 21: He was able to make purchases on his own.
S21a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S21b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 22: Mr. Williams was said to go to great lengths to fit in with others.
S22a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S22b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 23: Mr. Williams received good grades in special education classes.
S23a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S23b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Statement 24: Mr. Williams was bullied in prison.
S24a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S24b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 25: He had a limited memory, as he was unable to remember how to
complete complex tasks such as using a washing machine.
S25a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S25b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 26: He could play baseball and pick fruits/vegetables appropriately.
S26a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S26b. How important was this statement?
1

2

3

4

5

6

7

8

Not at all Important

9

10

Very Important

Statement 27: Mr. Williams’s father was a bad influence.
S27a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S27b. How important was this statement?
1

2

3

4

5

6

Not at all Important

7

8

9

10

Very Important
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Statement 28: A correctional officer stated Mr. Williams was capable of completing
written applications, making oral reports, and explaining the terms of a written contract
“very well.”
S28a. Did you use this information in making your decision about intellectual disability?
!

! No

Yes

S28b. How important was this statement?
1

2

3

4

5

6

7

8

9

Not at all Important

10

Very Important

Statement 29: Mr. Williams could not to do many basic household chores, such as
preparing a shopping list, using a vacuum cleaner to clean a carpet, washing and drying
dishes, make a bed, changing sheets on a bed, or using a washing machine.
S29a. Did you use this information in making your decision about intellectual disability?
! Yes
! No
S29b. How important was this statement?
1

2

3

4

5

Not at all Important

6

7

8

9

10
Very Important
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Appendix N
Phase 2: CLAS-MR
Instructions: For each of the statements below, please indicate to what extent you agree with
each statement.
1. People with mental retardation are happier when they live and work with others like them.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

2. People with mental retardation trying to help each other is like “the blind leading the blind.”
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

3. People with mental retardation should not be allowed to marry and have children.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

4. A person would be foolish to marry a person with mental retardation.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

5. People with mental retardation should be guaranteed the same rights in society as other
persons.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

5

6
Strongly
Agree

6. People with mental retardation do not want to work.
1
Strongly
Disagree

2

3

4

7. People with mental retardation need someone to plan their activities for them.
1
Strongly
Disagree

2

3

4
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5

6
Strongly
Agree

8. People with mental retardation should not hold public office.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

9. People with mental retardation should not be given any responsibility.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

10. People with mental retardation can organize and speak for themselves.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

11. People with mental retardation do not care about advancement in their jobs.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

12. People with mental retardation do not need to make choices about the things they will do
each day.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

5

6
Strongly
Agree

13. People with mental retardation should not be allowed to drive.
1
Strongly
Disagree

2

3

4

14. People with mental retardation can be productive members of society.
1
2
3
4
5
Strongly
Disagree
15. People with mental retardation have goals for their lives like other people.
1
Strongly
Disagree

2

3

4
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5

6
Strongly
Agree
6
Strongly
Agree

16. I would trust a person with mental retardation to be a baby sitter for one of my children.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

17. People with mental retardation cannot exercise control over their lives like other people.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

18. People with mental retardation can have close personal relationships just like everyone else.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

19. I would not want to live next door to people with mental retardation.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

20. People with mental retardation are usually too limited to be sensitive to the needs and
feelings of others.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

21. People with mental retardation should live in sheltered facilities because of the dangers of
life in the community.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

22. People with mental retardation should be encouraged to lobby legislators on their own.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

23. People with mental retardation are the best people to give advice and counsel to others who
wish to move into community living.
1

2

3

4
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5

6

Strongly
Disagree

Strongly
Agree

24. The opinion of a person with mental retardation should carry more weight than those of
family members and professionals in decisions affecting that person.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

25. People with mental retardation can plan meetings and conferences without assistance from
others.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

26. People with mental retardation can be trusted to handle money responsibly.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

27. Residents have nothing to fear from people with mental retardation living and working in
their neighborhoods.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

28. People with mental retardation usually should be in group homes or other facilities where
they can have the help and support of staff.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

29. Sheltered workshops for people with mental retardation are essential.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

30. The best care for people with mental retardation is to be part of normal life in the community.
1
Strongly
Disagree

2

3

4
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5

6
Strongly
Agree

31. Most people with mental retardation prefer to work in a sheltered setting that is more
sensitive to their needs.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

32. Without some control and supervision, people with mental retardation could get in real
trouble out in the community.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

33. The rights of people with mental retardation are more important than professional concerns
about their problems.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

34. Agencies that serve people with mental retardation should have them on their boards.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

35. The best way to handle people with mental retardation is to keep them in institutions.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

36. Homes and services for people with mental retardation should be kept out of residential
neighborhoods.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

37. Increased spending on programs for people with mental retardation is a waste of tax dollars.
1
Strongly
Disagree

2

3

4
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5

6
Strongly
Agree

38. Home and services for people with mental retardation downgrade the neighborhoods they are
in.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

39. Professionals should not make decisions for people with mental retardation unless absolutely
necessary.
1
Strongly
Disagree

2

3

4

5

6
Strongly
Agree

5

6
Strongly
Agree

40. People with mental retardation are a burden on society.
1
Strongly
Disagree

2

3

4
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Appendix O
ID Determination Questionnaire

Participant ID_____

1. Did you understand the trial summary?
! No

! Yes

2. What IQ score range is appropriate for a diagnosis of intellectual disability? (Circle One)
A. Below 50

B. Below 75

C. Between 80-100

D. Between 101-120

E. Above 121

3. To have intellectual disability, there has to be some evidence of problems in functioning
and intelligence before the age of 18 years. (Circle One)
A. True B. False C. I don’t know
4. Do you think Mr. Williams has intellectual disability?
! No

! Yes

5. How confident are you in your answer to Question 4? (Circle one number)
1

2

3

4

5

6

7

8

Not at all Confident

9

10

Very Confident

6. How much do you agree with this statement:
Mr. Williams has intellectual disability. (Circle one number):
1

2

3

4

5

6

Not at all Confident

7

8

9

10

Very Confident

7. What parts of the trial summary stick out to you as being most important in making your
decision regarding whether or not Mr. Williams has intellectual disability?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
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Appendix P
Phase 2: Research Study Information Sheet
Title of Research Project: “Legal Decision-Making in a Death Penalty Case.”
Investigators.
Rachel L. deLacy, B.S. (Primary Investigator, Graduate Student in the Psychology Department)
Karen Salekin, Ph.D. (Secondary Investigator, Associate Professor in the Psychology
Department)
It is important that you read the following explanation of this research study. This document
describes the purpose, procedures, possible benefits and risks, and confidentiality of this study.
Please see your individual professors for alternative options for credit or requirements. You
have the right to withdraw from this study at any time without being penalized. If you would like
to receive the results of this study, they will be available at the end of the 2015 spring semester
and can be obtained by contacting the investigator by the methods described below.
Purpose of the Current Study.
The current study is being conducted with goal of understanding how people make decisions
about whether an offender has intellectual disability (also known as mental retardation).
Knowing this is important because some people who are chosen to be on a jury are asked to
make these types of decisions– your participation will help us to understand the thoughts and
feelings of typical jurors who are put in this situation.
Procedures.
If you decide to participate in this study, you will be asked to read a summary of a judicial
hearing in which the issue is whether or not an offender has intellectual disability. You will also
be given a questionnaire that relates back to the summary. It should take between 15 and 30
minutes to read the summary. It is important to note that you can take breaks at any point during
the study if needed. You will also be given a demographic and life experience questionnaire and
questionnaire about your beliefs/perceptions. The study will take approximately 60-90 minutes
of your time to complete. A member of the research team will be present in the room to answer
any questions.
Benefits.
With the exception of fulfilling part of the research requirements for your Psychology 101 class
(2 credits), there are no known direct benefits to you for being in this study. However, the study
is looking at a real case in which an offender was assessed for intellectual disability, so you will
get a glimpse into what a real case looks like. You may also learn about your personal beliefs
regarding justice and how you make decisions in this type of situation.
The study has benefits to the society by providing information about how potential jurors (in this
case you) think about information that is used in assessing intellectual disability. This knowledge
will help judges, lawyers, and mental health professionals understand how information is
perceived.
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Risks and Discomforts.
No risks or discomforts are anticipated related to your participation in the current study. The only
foreseeable risk or discomfort may include mild fatigue while reading the summary of the
judicial hearing and answering questions. Remember, you can take a break at any point during
the study.
Confidentiality.
Your name will only be recorded to ensure you receive credit in your courses for your
participation and will be kept separate from the other study materials. Your name will be
recorded on a separate sheet of paper that you will sign when you are finished with the study that
will be at the front of the room with a research team member. The other research materials where
you will record your responses will be identified only be an identification number. These
materials will be kept in a locked cabinet within a locked office on the campus of The University
of Alabama. Once again, your name will only be recorded to ensure you receive credit in your
courses for your participation and will be kept separate from the other study materials.
Withdrawal and Compensation.
Your participation in this study is your choice and you can stop at anytime without any penalty.
We know that you are required to get research credit for Psychology 101, but this is only one of
many options for you. In addition, you can choose to complete the writing assignment instead of
research, but this is something that you need to work out with your instructor. If you withdraw
early, you will receive credit for the time you have spent in the study. For example, if you
withdraw after 30 minutes, you will receive 30 minutes of credit toward your requirement.
Significant New Findings
Any significant new findings that develop during the course of the study that may affect your
willingness to continue in the research will be provided to you by a member of the research team.
Cost of Participation.
There will be no costs to you for participating in the current research study. All of the materials
that you need to participate will be provided for you.
Questions
Rachel L. deLacy
The University of Alabama
Box 870348
Tuscaloosa, Alabama 35487-0348
Email: rldelacy@crimson.ua.edu

Karen Salekin
The University of Alabama
Box 870348
Tuscaloosa, Alabama 35487-0348
Email: ksalekin@bama.ua.edu
Phone Number: (205)348-0679

You can also contact Ms. Tanta Myles who works in the Office of Research Compliance if you
have any questions about your rights as a research participant. Ms. Myles phone number is 205348-8461 or you can call her toll-free at 1-877-820-3066.
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You may also ask questions, make suggestions, or file complaints and concerns through the IRB
Outreach website at http://osp.ua.edu/site/PRCO_Welcome.html or email us at
participantoutreach@bama.ua.edu. After you participate, you are encouraged to complete the
survey for research participants that is online at the outreach website or you may ask the
investigator for a copy of it and mail it to the University Office for Research Compliance, Box
870127, 358 Rose Administration Building, Tuscaloosa, AL 35487-0127.
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Appendix Q
Phase 2: PowerPoint Slides for Teaching Portion
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Appendix R
Phase 2: Debriefing Form
To the Participant:
Thank you for your participation. The current study was designed to investigate how individuals
determine if a defendant has intellectual disability. For example, in the courtroom there are a lot of
different types of evidence presented and it can often be presented in different ways. Our goal was
to see what was important to you in making your decision. We are going to add your answers to all
of the answers that we get and look at them all together.
If you have questions, please contact Ms. Rachel deLacy via email at rldelacy@crimson.ua.edu. You
can also call Dr. Karen Salekin. Her telephone is 205-348-0679. If you have questions about your
rights, you can call Ms. Tanta Myles. She is the University of Alabama Research Compliance Officer.
You can call her at 205-348-8461 or toll-free at 1-877-820-3066. You may also ask questions, make
suggestions, or file complaints and concerns through the IRB Outreach website at
http://osp.ua.edu/site/PRCO_Welcome.html or email us at participantoutreach@bama.ua.edu.
After you participate, you are encouraged to complete the survey for research participants that is
online at the outreach website or you may ask the investigator for a copy of it and mail it to the
University Office for Research Compliance, Box 870127, 358 Rose Administration Building,
Tuscaloosa, AL 35487-0127.
If you want to know what we find out, you can contact Ms. Rachel deLacy.
Thank you for helping us today.
Sincerely,
Rachel deLacy
Department of Psychology
The University of Alabama
Gordon Palmer Hall 357C
rldelacy@crimson.ua.edu

132

Appendix S
IRB Approval Letters
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