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ABSTRACT

This study examined the effect of deliberation, presence of an intelligence quotient (IQ)
score of 76 in the claimant’s history, and evidence presentation order on mock juror decisions in
an Atkins case. Jurors read and heard a transcript based on a real Atkins case and were asked to
determine if the claimant has intellectual disability (ID) and the degree to which they were
convinced the claimant has ID. Jury deliberation was manipulated on two levels (deliberation
and no deliberation); an IQ score of 76 in the claimant’s history (high prior IQ) was manipulated
on two levels (presence and absence); and evidence presentation order was manipulated on two
levels (IQ evidence first with adaptive behavior (AB) evidence second and AB evidence first
with IQ evidence second). Three possible moderating variables were studied (need for cognition
(NFC), legal authoritarianism, and endorsement of negative attitudes toward and stereotypes
about individuals with ID). A total of 209 mock jurors were divided into 40 juries with each jury
consisting of five to eight jurors.
Linear mixed modeling revealed that juries that deliberated were more convinced the
claimant has ID than juries that did not deliberate. Analyses also indicated that there was a
primacy effect for the IQ evidence but not the AB evidence. There was also an interaction
between NFC and presence of a high prior IQ. In the absence of a high prior IQ, high-NFC and
low-NFC individuals were equally convinced the claimant has ID. With a high prior IQ, highNFC individuals were less convinced the claimant has ID than low-NFC individuals.
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Deliberation also reduced endorsement of stereotypes. These findings suggest that there may be
group processes occurring during deliberation that reduce group bias.
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CHAPTER 1: INTRODUCTION
Intellectual Disability and the Legal System
In 2002, the Supreme Court of the United States (SCOTUS) determined that individuals
with intellectual disability (ID) could not be sentenced to death (Atkins v. Virginia, 536 U.S. 304
2002). The SCOTUS opined that “death is not a suitable punishment for a mentally retarded
criminal” and that “such punishment is excessive and that the Constitution ‘places a substantive
restriction on the State’s power to take the life’ of a mentally retarded offender” (p. 5). They
noted that sentencing an offender with ID to death violated the Eighth Amendment. Since then,
some individuals who were deemed eligible for the death penalty have come forward to claim
that they have ID. In successful claims, the maximum sentence for capital murder is life in prison
without parole. Some of these cases have resulted in an affirmative determination (e.g., Holladay
v. Campbell, 2003; Walker v. True, 399 F. 3d 315 2005; Wiley v. Epps, 625 F.3d 199 2010) and
some have not (e.g., Ex Parte Perkins, 2002; Green v. Johnson, 515 F.3d 290 2008; Pizzuto v.
Idaho, 202 P.3d 642 2008).
Despite the gravity of Atkins hearings, the SCOTUS provided little guidance as to how to
determine whether an offender has ID. The SCOTUS did, however, cite the clinical criteria
provided by the American Association of Mental Retardation (AAMR; now the American
Association of Intellectual and Developmental Disabilities; AAIDD) and the American
Psychiatric Association (APA). For both organizations, three criteria must be met: (1) deficits in
intellectual functioning; (2) deficits in adaptive behavior; and (3) manifestation of the disorder
during the developmental period.
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Although definitions of intelligence have been much debated (Sternberg 2004),
intellectual functioning has been defined more recently as the analytical, creative, and practical
knowledge and abilities that allow an individual to achieve success in life (Sternberg, 2000;
Sternberg & Grigorenko, 2002). The APA (2013) has described intelligence as functions that
involve reasoning, problem solving, planning, abstract thinking, judgment, learning from
instruction and experience, practical understanding, verbal comprehension, working memory,
perceptual reasoning, quantitative reasoning, and cognitive efficacy. A variety of assessments and
tests have been designed to measure the relevant knowledge and abilities that make up
intellectual functioning (see, for example, the Wechsler scales for children and adults, the
Stanford scales). It is therefore not surprising that, according to the APA (2000) and the AAIDD
(2010), intellectual deficits are defined as significant subaverage functioning indicated by a
standardized test score at or below two standard deviations (SD) below the mean taking into
consideration the standard error of measurement (SEM). In general, the SEM is approximately 5
points such that individuals with intelligence quotient (IQ) scores within 5 points of the two SD
cutoff can be diagnosed with ID.
The APA (2013) defined adaptive behaviors (AB) as “how well a person meets
community standards of personal independence and social responsibility, in comparison to others
of similar age and sociocultural background” (p. 37). Both the APA (2013) and AAIDD (2010)
define AB deficits as impairments in three areas of functioning and these are: conceptual skills,
social skills, and practical skills. The conceptual domain includes language, reading, and
problem-solving. The social domain includes awareness of others’ feelings and thoughts. The
practical domain includes self-care, recreation, and professional obligations. Both organizations
also indicate that standardized measures should be used to assess AB functioning. However, only
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the AAIDD states that limitations in adaptive behaviors are indicated by a score on a
standardized measure that is approximately two SDs below the mean for one of the three areas of
AB or for one overall score that measures all three areas (the APA does not acknowledge a
similar cutoff score).
Legal decision-makers face a conundrum when determining ID status for any particular
defendant. Diagnosing a developmental disorder is an intricate and difficult task even under the
best of conditions (e.g., during childhood). However, in Atkins cases, evaluations must always be
retrospective. This is because the diagnostic criteria requires the presence of symptoms before
adulthood and only adults can be sentenced to the death penalty (and therefore can be eligible for
an Atkins claim) (Roper v. Simmons, 543 U.S. 551 2005). Depending on the age of the claimant,
an evaluation could be retrospective by a few years or by decades. This factor can make a
difficult diagnostic question even more complicated.
There are standardized measures designed to assess intellectual and AB functioning.
However, ID assessment includes the consideration of various developmental factors that are not
reflected in current assessments. For example, clinicians must ascertain whether an individual’s
deficits in intellectual and AB functioning were present before the age of 18. To do this,
clinicians must review many records (e.g., health records, academic records, legal records) and
speak with many collateral sources (e.g., family, teachers, neighbors, and caretakers) before
coming to a conclusion. Often sources of information provide conflicting evidence and such
conflicts must be resolved. For example, individuals’ intelligence may have been tested a few to
many times, resulting in a series of IQ scores that differ to some degree. Similarly, there may be
a wide variety of family, friends, and service providers (e.g., doctors, teachers) who know these
individuals in various capacities who will provide different, albeit not necessarily inaccurate,
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descriptions of the individual. It is not surprising, therefore, that trained clinicians can, and often
do, struggle with diagnosing ID. It can be reasonably expected that jurors, who are likely not
trained in this field, would also find the task to be difficult.
There are many intra-personal factors (e.g., biases, experience with individuals with a
developmental disability) that can, and do, affect diagnosing ID (Caplan, 2004; Lopez, 1989;
Neer, Foster, Jones, & Reynolds, 1973; White, Nichols, Cook, & Spengler, 1995). Whereas
clinicians may try to avoid allowing their own beliefs to influence their professional opinion,
jurors may not have the training or experience to do so. Due to the importance of these subject
variables, three of them were evaluated as part of the present study. Before a discussion of the
subject variables that may influence ID status determinations, information on situational factors
that can affect this legal decision will be presented.
High IQ Scores in the Claimant’s History.
Following the landmark decision in 2002, many of the states that permitted capital
punishment added and/or revised their statutory definitions of ID (DeMatteo, Marczyk, and Pich,
2007). In their review of the available statutes, DeMatteo, Marczyk, and Pich (2007) determined
that four states followed the APA criteria as outlined in the Diagnostic and Statistical ManualFourth Edition –Text Revision (DSM-IV, 2000), six followed the AAIDD criteria and one state
used a revised version of the APA (2000) criteria. Twenty-six states used definitions that
significantly varied from either definition. For example, Arizona’s law states an IQ cut score is
the sole criteria of ID status. Of the nine statutes that provide a maximum IQ cut score, the
highest cut score was 75.
As demonstrated in DeMatteo, Marczyk, and Pich’s review (2007), there are some states
that believe an IQ cutoff score is appropriate. There are a few explanations as to why states may
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consider an IQ cut score of 75 to be appropriate. It is possible that the cut score of 75 reflects the
state’s acknowledgement of the SEM typically construed as plus or minus approximately 5
points on intelligence tests (Gresham, 2009). Both the AAIDD (2010) and the APA (2000)
recognize that measures of intelligence have a SEM of 5 points such that there is a 95%
likelihood that an individual with a measured IQ of 70 will obtain a score between 65 and 75. In
addition, the Court in Atkins acknowledged that IQ scores between 70 and 75 can be indicative
of the presence of ID when it noted that “it is estimated that between 1 and 3 percent of the
population has an IQ between 70 and 75” (Atkins v. Virginia, 536 U.S. 304 2002, p. 354).
According to Widaman (2007), an individual with a true IQ score of 70 will likely obtain IQ
scores above and below 70 across multiple tests.
Despite the possible explanations for having an IQ cutoff score, there are also reasons
why having a strict cutoff score of 70 is not appropriate. Research has shown that individuals are
more likely to obtain higher IQ scores with intelligence tests with older norms than a newly
standardized measure (Ceci, Scullin, & Kanaya, 2003; Flynn, 2000). In a seminal study, Flynn
(1987) demonstrated that Dutch males born in 1934 scored an average of 20 points higher on an
IQ test than those born in 1964. This suggested that the population increased their IQ by more
than one standard deviation across a generation. He demonstrated through a series of studies
(see, for example, Flynn, 1998; Flynn, 1999; Flynn, 2000; Flynn, 2006; Flynn, 2007; Flynn,
Shaughnessy, & Fulgham, 2012) that general population gains an average of three IQ points for
every decade since an IQ test’s standardization date due to outdated norms. In other words, as
time passes, society as a whole gains more of the knowledge that IQ tests measure, resulting in
an increase in intelligence over time (Flynn, 2000; Flynn, 2006; Flynn, 2007).
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The Flynn Effect has been shown in other studies as well (Daley, Whaley, Sigman,
Epinosa, & Newmann, 2003; Nettlebeck & Wilson, 2004; Truscott & Frank, 2001). For example,
Ceci and colleagues’ study (2003) of 1,011 national school district records revealed that IQ
scores significantly decreased by an average of 5 points from an administration of the WISC-R to
the WISC-III (i.e., from an older version to a newer version of the same test). In comparison, the
students gained a half a point when retested with the older test and lost a point when retested
with the newer version. They concluded that claimants in Atkins cases who were tested with
older versions of the IQ tests would be “penalized” because they would obtain higher scores than
if they were tested with a newer version of the same test. Others have similarly emphasized the
importance of considering the Flynn Effect in Atkins cases (Duvall & Morris, 2006; Fletcher,
Stuebing, & Hughes, 2010); Flynn, 2006).
Although some states outline cut scores for intelligence tests in their statutes for Atkins
cases, none offer guidance as to how triers of fact should consider a claimant’s history if there
are IQ scores above and below the stipulated cut score. Without such guidance, triers of fact must
rely on their best judgment and in part rely on the testimony and clinical judgment of experts.
Clinical judgment has been defined as “the interpretive tact or educational common
sense…exercised by a master clinician in the diagnosis and treatment of a person who is ill.
Neither science or art, it is an intellectual capacity carefully cultivated through the rigors of a
long apprenticeship spent dealing with radical uncertainty” (Montgomery, 2006, p. 52).
Unfortunately, claimant data is often interpreted differently by different experts, leaving a judge
in the tenuous position of ferreting out the truth among a sea of expert opinions.
Considering only IQ, due to differences in experts’ clinical judgment when presented
with IQ scores above and below 70, courts have responded differently to how such evidence
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should be evaluated. Some courts have found that the presence of an IQ score above 70 rules out
an affirmative ID determination (Franqui v. State, 59 So.3d 82 2011; Thomas v. State, 766 So.2d
860 1998) and some courts have determined that any IQ score above 75 (i.e., above the SEM of
score of 70) rules out ID (Hearn v. Texas, 310 S.W.3d 424 2010). In contrast, other states’ courts
do not apply the bright line rule such than an IQ score higher than 70 does not automatically
preclude an ID diagnosis (Hooks v. Workman, 689 F.3d 1148 2012; Wiley v. Epps, 625 F.3d 199
2000). Other courts have averaged all of the IQ scores and interpreted a mean score below 70 be
supportive of significant deficits in intellectual functioning (Holladay v. Allen, 555 F.3d 1346
2009; Thomas v. Allen, 607 F.3d 749 2010).
In addition to court opinions suggesting high IQ scores can affect Atkins cases, there is
research that has indicated the presence of IQ scores above the cut score of 70 has made a
difference in past Atkins hearings (Blume, Johnson, & Seeds, 2009) and in clinical practice
(Kanaya, Scullin, & Ceci, 2003). A recent evaluation of 234 Atkins cases revealed that 60% of
successful claims included a history of one or more IQ scores under or equal to 70 (Blume,
Johnson, & Seeds, 2009). In comparison, in only 15% of these successful claims was there an
average IQ score greater than 70; only a few successful claimants had IQ scores that were all
above 70. According to Blume and colleagues, an individual is four times more likely to be
found to have ID if all of their IQ scores fall below 70.
Similar to Blume and colleagues (2009), Collins (2009) looked at 98 Atkins cases and
found that 48 of them included at least one IQ score below 70. Of those 48 cases, 36 also
included at least one IQ score above 70 (i.e., 12 of the cases involved IQ scores that were all
below 70). Examination of the ultimate opinion regarding ID status revealed that in the 36 cases
that included an IQ score above 70, 11 of the claimants were found to have ID (approximately
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31%). Of the 12 cases in which all IQ scores were below 70, seven of the claimants were found
to have ID (approximately 58%). Once again, the findings suggest that the presence of an IQ
score above 70 reduces the likelihood of a finding that the claimant has ID.
One potential explanation for Collins’ (2009) findings is that people think the highest IQ
score reflects the individual’s true score and that the other scores reflect situations in which
inadequate effort was put forth. For example, if a claimant has two IQ scores in the 60-70 range
and one IQ score in the 75-85 range, a trier of fact may believe that the IQ score in the 75-85
better captures the claimant’s intellectual functioning and that the lower scores were reflective of
poor effort, fatigue, or lack of motivation to try their best. Clinicians may also be put in a
position to explain the high IQ score through discussion of practice effects, inaccurate scoring or
administration, the Flynn Effect or some other factor known to artificially inflate scores. For
example, McGrew (2009) compared two intelligence measures with a correlation of 0.80 and
determined that IQ scores from the same person could vary as much as 12-13 points in either
direction (i.e., above or below their first score) depending on the measure used.
Currently, there is no empirical research on judicial opinions in Atkins cases to indicate
that legal decision-makers are more likely to interpret higher IQ scores as indicative of
malingering rather than as anomalies. There are a few authors who have considered the
usefulness of intelligence tests and considered an appropriate course of action when a
combination of higher and lower IQ scores is presented. These authors have opined that in those
cases, the higher scores should be interpreted as reflective of actual functioning and lower scores
should be considered reflective of poor effort (McClelland, 1973; Rest, 1994) and that lower IQ
test performances are associated with poor effort (Dean, Victor, Boone & Arnold, 2008;
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Demakis, Sweet, Sawyer, Moulthrop, Nies, & Clingerman, 2001). This may suggest that legal
decision-makers would do the same.
Jury Decisions
In most states judges shoulder the burden of determining if a claimant has ID (this is true
in 20 out of 37 states that currently have the death penalty). In other states, juries are also
allowed to make that decision. At this time, 12 states include the option for jury decisions of ID
status and five states’ statutes do not address this issue (Burns & Wosje, 2010). In the cases
where juries determine ID status, their decision-making processes would play an essential role in
their ultimate decision.
Deliberation is one of the central components of jury decision-making (Helland & Raviv,
2008; Klevorick & Rothschild, 1979; Neilson & Winter, 2005; Neilson & Winter, 2008).
Depending on the jurisdiction, juries are required to deliberate toward a unanimous verdict (this
is the situation in federal cases and in most state criminal cases) (Apodaca v. Oregon 406 U. S.
404 1972; Johnson v. Louisiana 406 U.S. 356 1972). One of the reasons that juries deliberate is
so they can “examine a problem and arrive at a well-reasoned solution after a period of inclusive,
respectful consideration of diverse points of view” (Gastil, Burkhalter, & Black, 2007, p. 339). In
addition, the process of deliberation allows jurors to pool their information, such that gaps in
details can be filled by the recollections of fellow jurors and mistaken information can be
corrected (Diamond, 1997).
With regard to the effects of jury deliberation on verdict, some within-subjects jury
studies have shown that jurors are more lenient post-deliberation than pre-deliberation in both
civil and criminal cases (e.g., MacCoun & Kerr, 1988; McCoy, Nunez, & Dammeyer, 1999;
Miller, Maskaly, Green & Peoples, 2011; Ruva, McEvoy, & Bruant, 2007). For example, in a
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study of 558 college students, investigators presented a 30-minute video of a murder trial to
mock jurors and asked them to provide determinations of guilt or innocence (Ruva, McEvoy, &
Bruant, 2007). The authors compared deliberating to non-deliberating groups and the results
indicated that jurors who deliberated were more likely to shift their opinion from guilty to not
guilty following deliberation (Ruva, McEvoy, & Bruant, 2007). Similar results were found in
three other studies (i.e., Miller, Maskaly, Green and Peoples, 2011; Adams, Bryden and Griffith,
2011; McCoun & Kerr, 1988), each of which revealed deliberation was positively associated
with leniency toward the defendant.
Despite the existence of research that supports the leniency effect in jury deliberations,
there have been studies that demonstrate this leniency shift does not consistently occur during
jury deliberations (e.g., Devine et al., 2004; Devine et al., 2007; Lynch & Haney, 2009; Schkade,
Sunstein, & Kahneman, 2000). This suggests there may be other cognitive or social processes
besides leniency that occurred during deliberations. One such process may be the act of
persuasion. For example, research has demonstrated that jurors will listen to other jurors who
disagree with their opinions (McCoy, Nunez, & Dammeyer, 1999; Sunstein, 2007) and that
persuasive counterarguments have a strong effect on shifting opinions (Isenberg, 1986; Prakken,
2006; Tormala & Petty, 2002). In their evaluation of mock jury deliberations, Burnett and
Badzinski (2000) found that when jurors elaborated on and asserted their opinions, they
effectively swayed their peers who initially disagreed with them. According to Schkade,
Sunstein, & Hastie (2007), deliberation provides jurors the opportunity to persuade other jurors
and provides jurors with learning opportunities that allow for shifts in opinion.
In addition to learning opportunities, Kaplan (1984) discussed two possible influences in
group persuasion: (1) normative influence and (2) informational social influence. Normative
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influence is when others’ opinions form a norm within a group and the individual is interested in
conforming to that norm. The individual may be motivated to adapt to increase acceptance or to
avoid interpersonal conflict. Normative influence is “based in the relations among group
members” more than in the facts of the case (Martin, Kaplan & Alamo, 2003, p. 249). In
contrast, informational social influence is defined as “when people accept the words, opinions,
and deeds of others as valid evidence about reality. People learn about the world, in part, from
discovering that they disagree” (Price, Nir, & Cappella, 2006, p. 6). Studies have suggested that
both influences can occur during group discussion (Cherry, 2006; Lord, Lee, Choong, 2001;
Nolan, Schultz, Cialdini, Goldstein, & Grizkevicius, 2008; Werner, Sansone, & Brown, 2008;
Wooten & Reed, 2004).
When examining the type of group influence that occurs during deliberation, Stasser,
Stella, Hanna, and Colella (1984) assigned undergraduate mock jurors to 10-18 person juries and
asked them to read a transcript of a reckless manslaughter case and to deliberate the case to a
guilty or not-guilty verdict. The deliberation revealed that the number of statements made during
deliberations was a significant predictor of final verdict. The researchers concluded that a verdict
is partly determined by the number of arguments put forth by the winning side. In this case, the
side with more arguments created a frequency-based norm that influenced the other jurors. In
another study, 179 juries in Indiana completed post-trial surveys of their experiences as jurors
(Devine, Buddenbaum, Houp, Stolle, & Studebaker, 2007). Data revealed that normative
influence occurred in approximately 20% of the juries such that jurors of the majority opinion
consistently asked jurors in the minority to explain and defend their opinions. In comparison,
Tanford and Penrod (1986) demonstrated that informational influence played a role in some
deliberations, especially when jurors were uncertain of their own positions. Jurors who did not
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hold strong feelings for either side reported having been influenced by information provided by
fellow mock jurors. In these instances, the jurors shifted from their initial vote to that of the most
persuasive jurors who provided information supporting their positions.
In addition to normative and informational social influences, there are other social
processes that have been found to be influential during deliberation; one of these is referred to as
group polarization. Group polarization, a social psychology phenomenon, is the movement
toward a more extreme version of opinions during group discussions (Abrams, Wetherell,
Cochrane, Hogg, & Turner, 1990; Brown, 1985; Cheng, 2008; Friedkin, 1999; Isenberg, 1986;
Sunstein, 1996). For example, if an individual is leaning toward a finding of innocence,
deliberation can make that position more extreme.
According to a few researchers, group polarization is not mutually exclusive from other
social processes and can be caused by normative and informational influences (Bray & Noble,
1978; Sunstein, 2007). For example, Isozaki (1984) concluded that polarization occurred only
when jurors shared their initial judgments of the cases and that polarized groups had increased
confidence in their initial opinions. Sunstein (2008) corroborated this finding and concluded that
increased confidence in initial judgments followed corroboration by others. Therefore, while
some jurors’ opinions may shift toward the majority during deliberation, it is likely that jurors
whose opinions already fall with the majority are likely to become more solidified in their
opinions. Accordingly, there are many factors, including social and cognitive variables that can
help explain the influence of deliberation on juror verdicts, including normative and
informational influence, group polarization and, as will be explained next, order effects.
Evidence presentation order
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The presentation order of evidence is determined by the legal team (i.e., each side’s
attorneys determine whether to discuss evidence of intellectual deficits or evidence of adaptive
behavior deficits first when presenting their case). Research in social psychology has shown that
the order in which data is presented affects the influence of that data and does so in relation to
ultimate opinions and accuracy of memory (see for example, Anderson, 1966; Barron &
Yechiam, 2009; Farr, 1973; Holbert, Lambe, Dudo, Carlton, 2007; Howard, Kahan, Wingfield,
2006; Korner & Gilchrist, 2007; Mayo & Crockett, 1964; Peake & Cervone, 1989; Rowland,
Skinner, Davis-Richards, Saudargas, 2008; Steiner & Rain, 1989; Tan & Ward, 2000; Weigelt,
Rosenbaum, Huelshortst, & Schack, 2009). Specifically, two order effects have been
demonstrated: 1) the primacy effect; and 2) the recency effect.
The primacy effect occurs when individuals are more likely to attend to and remember
information offered at the beginning of a presentation. Research indicates that the primacy effect
can play a significant role in decision-making (Anderson, 1965; Farr, 1973; Holbert, Lambe,
Dudo, Carlton, 2007; Howard, Kahan, Wingfield, 2006; Peake & Cervone, 1989; Rowland,
Skinner, Davis-Richards, Saudargas, 2008; Tan & Ward, 2000). For example, individuals are
more likely to judge a product with more positive reviews if they read a positively-framed
message about the product before a negative-framed review (Buda & Zhang, 2000). They are
also more likely to choose a product brand over another one if it is presented first (Carlson,
Meloy, & Russo, 2006).
Although the primacy effect has been shown to be a strong effect, the recency effect has
also been established in the literature (Barron & Yechiam, 2009; Korner & Gilchrist, 2007;
Weigelt, Rosenbaum, Huelshortst, & Schack, 2009). The recency effect is the increased
likelihood that individuals are more likely to remember or prefer information offered at the end
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of a presentation. The recency effect has also been shown to influence decision-making (Barron
& Yechiam, 2009; Korner & Gilchrist, 2007; Mayo & Crockett, 1964; Steiner & Rain, 1989;
Weigelt, Rosenbaum, Huelshortst, & Schack, 2009). For example, experienced stock traders are
more likely to trade stocks in a company presented most recently to them over companies
presented earlier to them (Arnold, Collier, Leech, Sutton, 2000). In addition, in a study of stateof-the-art ship defensive systems, experienced, active-duty U.S. Navy officers demonstrated their
decisions were influenced by more recently-introduced information (Perrin, Barnett, Walwrath,
& Grossman, 2001). These studies suggest that recency effects influenced even experienced
decision-makers.
Most relevant to the current project are studies that have examined the influence of
presentation order of legal evidence. Wilson and Miller (1968) presented seven-minute parts of
opening and closing statements from a civil trial to undergraduate mock jurors. These researchers
alternated presentation order and measured the mock jurors’ opinions on which party was liable.
The data showed a significant recency effect such that the mock jurors were more likely to side
with the party who presented their closing statement last.
Walker, Thibaut, and Andreoli (1972) found a recency effect when they presented blocks
of pro-prosecution and pro-defense statements to mock jurors (either the pro-prosecution or prodefense first) and asked the jurors to determine if the defendant acted unlawfully. The jurors
were more likely to find in favor of the party whose closing statement was presented second. In
addition, Furnham (1986) conducted three studies that examined whether there was a
relationship between presentation order and verdicts. From these studies, the author concluded
there was a significant recency effect such that mock jurors were more likely to find in favor of
the party that presented last. A more recent series of studies supported the finding that mock
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jurors are more likely to find in favor the party that presented last and indicated that verdicts may
vary as a function of order of presentation. Costabile and Klein (2005) conducted a series of four
studies that evaluated the effect of presentation order on mock juror verdicts. They presented the
defendant’s confession as either the first piece of evidence or the last piece in the state’s
presentation and asked the mock jurors to provide a guilty/non-guilty verdict. The findings
indicated that incriminating evidence was most influential (i.e. associated with a guilty verdict)
when it was presented later in the trial, than when it was presented earlier. They also discovered
that mock jurors’ memories of the trial details were more accurate for evidence presented later in
the trial.
In addition to discussing group processes in juror decision-making, such as social
influences, and cognitive processes, such as order effects, it is necessary to examine intrapersonal variables that can influence legal decision-making in Atkins cases. Although there are a
plethora of subject variables that can be studied in mock jury research, the three variables that
were examined in the present study have consistently been demonstrated to be particularly
influential to decision-making processes (see, for example, Bray and Noble, 1978; Butler, 2007;
Cacioppo & Petty, 1982; Evans, Kirby, & Fabrigar, 2003; Kim & Kramer, 2006; Narby, Cutler,
and Moran, 1993). Specifically, need for cognition, legal authoritarianism, and endorsement of
stereotypes have been shown to be noteworthy moderating factors in the mock juror literature.
Possible Moderating Factors
Need for cognition (NFC). Cacioppo and Petty (1982) originally conceptualized need
for cognition as “the tendency for an individual to engage in and enjoy thinking” (p. 116). Using
a sample of 97 mock jurors, Cacioppo and Petty (1982) studied the mock jurors’ NFC and
enjoyment of simple versus complex tasks. The results of this study demonstrated that students
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with higher NFC expressed greater enjoyment for the complex task than did the students with
lower NFC. Individuals with higher NFC are considered to be more intrinsically motivated to
engage in cognitively demanding tasks than are those with lower NFC Cacioppo and Petty
(1982). In addition, NFC has been found to be associated with a desire to complete difficult tasks
rather than an ability or effort to do so (Cacioppo & Petty, 1982; Evans, Kirby, & Fabrigar, 2003;
Kim & Kramer, 2006). Recent studies that have examined NFC have continued to use this
original conceptualization (Fleischhauer, et al., 2010; McAuliff & Kovera, 2008; Petrocelli &
Dowd, 2009; Petty, DeMarree, Briñol, Horcajo & Strathman, 2008).
Need for cognition is a construct which has been extensively studied in decision-making
research (for a meta-analysis, see Cacioppo, Petty, Feinstein, & Jarvis, 1996). It has been shown
that an individual’s NFC can affect his/her decision-making in a variety of situations. For
example, it has been found that students with high-NFC rated a strong argument as significantly
more persuasive than a weak argument, whereas students with low-NFC rated the two types of
arguments as equally persuasive (Cacioppo, Petty, & Morris, 1983). High-NFC individuals also
process persuasive message more thoroughly (Evans & Petty, 2003; Haugtvedt, 1992; Roehm &
Sternthal, 2001). Individuals with low-NFC tend to base their perceptions of persuasiveness on
the quantity of features in the message rather than its quality and those with higher-NFC
demonstrated the opposite pattern (Haugtvedt & Petty, 1992; Tormala, Petty, & Brinol, 2002).
There is evidence that an individual’s NFC can affect decision-making in legal
determinations (McAuliff & Kovera, 2008; Petrocelli & Dowd, 2009; Salerno and McCauley,
2009; Shestowsky and Horowtiz, 2004). For example, it has been shown that mock jurors with
high-NFC were more sensitive to the admissibility of evidence than their low-NFC counterparts
such that only high-NFC individuals ignored the inadmissible evidence (Sommers & Kassin,
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2001). Leippe, Eisenstadt, Rauch, and Seib (2004) demonstrated that mock jurors with high-NFC
provided more findings of guilt than did jurors with low-NFC, but only when the case against the
defendant was strong. In addition, Bornstein (2004) demonstrated that high-NFC mock jurors
were not influenced by the defense expert’s use of anecdotal information (e.g., personal stories,
non-research-related information), whereas the low-NFC mock jurors were influenced by this
type of information.
Levels of a mock juror’s NFC have been shown to moderate the effect of deliberation on
his/her verdicts. Shestowsky and Horowtiz (2004) asked 112 mock jurors to read two civil legal
analyses (one in favor of the defendant and the other in favor of the plaintiff) and to complete a
measure of NFC. Mock jurors then deliberated with a confederate who was trained to take the
opposite position of the mock juror as to the defendant’s liability in the case. The investigators
then identified the mock jurors who were in the highest- and lowest-third on the NFC-scale and
analyzed changes in their opinions following deliberation. Results indicated that low-NFC
individuals were more likely to switch their positions and it appeared that this was due to the
relative strength of the confederate’s arguments. Individuals with high-NFC changed their
positions less often, which suggested that they had a higher threshold for what they considered to
be a stronger argument.
In addition, NFC has been shown to influence individuals’ susceptibility to primacy and
recency effects. In a study with 378 undergraduate mock jurors, investigators presented mock
jurors with a set of arguments for and against requiring comprehensive examinations for
graduation (Petty, Tormala, Hawkins, & Wegener, 2001). Each type of argument was presented
on the same page with a heading indicating that the statements were for or against the
requirement. Mock jurors were provided with both sets of arguments, but the order of
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presentation was different. Results revealed that individuals with high-NFC were more
supportive of the comprehensive examinations when the pro-set of arguments were presented
first (i.e., a primacy effect) and that individuals with low-NFC were more likely to agree with the
set of arguments presented last.
Authoritarianism. Authoritarianism is the tendency to submit to authority and includes
“a general acceptance of [authority’s] statements and actions” (Altemeyer, 1988, p. 3).
Authoritarian individuals are likely to follow societal norms and are more likely to be punitive
toward individuals who do not follow those norms (Lieberman & Sales, 2007). Altemeyer (1996)
described authoritarianism as consisting of the constructs: (1) authoritarian submission
(deference to established and legitimate sources of authority without argument or doubt), (2)
authoritarian aggression (antagonism toward social outgroups (e.g., criminals)), and (3)
conventionalism (acceptance and support for mainstream social norms). In general, authoritarian
individuals trust authoritarian powers and are willing to provide authorities with obedience and
respect.
Legal authoritarianism is one of two types of authoritarianism (the other being right-wing
or traditional authoritarianism) and it includes an acceptance of authoritative bodies’ norms and
rules. It is associated with an increased punitiveness toward social and legal non-conformists
(e.g., criminals) (Narby, Cutler, & Moran, 1993). Legal authoritarianism differs from right-wing
authoritarianism in that it focuses on beliefs about the legal system. Specifically, measures of
legal authoritarianism include items that “assess the respondent’s tendency to disregard the civil
liberties and rights of the accused person (e.g., the presumption of innocence, the exclusive
burden of proof borne by the prosecution, and various constitutional procedural safeguards) in
order to convict a defendant” (Narby, Cutler, & Moran, 1993, p. 35).
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Research has demonstrated that legal authoritarianism can affect legal decision making
(Bray and Noble, 1978; Butler, 2007; Narby, Cutler, and Moran, 1993). In their review of 20
studies that compared traditional authoritarianism to legal authoritarianism, Narby, Cutler, and
Moran (1993) determined that legal authoritarianism was more strongly correlated with verdict
than was traditional authoritarianism. Two additional studies have demonstrated that individuals
who are high in legal authoritarianism may be more likely to be more punitive toward
defendants. Butler (2007) studied death qualification in juvenile capital cases and found that
death qualified mock jurors were more likely to endorse legal authoritarianism beliefs. Cutler,
Moran, and Narby (1992) conducted a series of studies that examined jury selection variables
and discovered that mock jurors who chose to convict the defendant were more likely to be high
in legal authoritarianism. In addition, there is some evidence that legal authoritarianism can
moderate the effect of deliberation on verdicts. Bray and Noble (1978) studied the relationship
between deliberation and legal authoritarianism with 280 undergraduate students and found that
individuals high in legal authoritarianism were more likely to shift their verdicts from guilty to
non-guilty following deliberation than were low-legal authoritarians.
Stereotypes regarding individuals with ID. Proving that an individual has ID is
hampered by the presence of strong and inaccurate stereotypes regarding the condition. For
example, in a multinational study of attitudes toward individuals with ID, it was discovered that
approximately 83-93% of the American respondents believed that individuals with ID can wash
and dress, tell time, and maintain friendships (Siperstein, Norins, Corbin, & Shriver, 2003).
However, less than 50% of those respondents believed that individuals with ID can understand a
news event or handle an emergency. In general, the surveyed respondents believed that
individuals with ID are not capable of making their own decisions regarding their living and
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working situations and are not able to take care of themselves. These beliefs are inaccurate,
however, particularly when one considers the abilities of individuals with mild ID. Individuals
with mild ID demonstrate many AB strengths, including the ability to maintain employment
(Mank, 2007), maintain their health (Stancliffe & Lakin, 2007), and maintain friendships and
family relationships (Tymchuk, 2006), especially when provided appropriate support. Therefore,
beliefs that certain adaptive abilities are not consistent with a diagnosis of ID are stereotypical in
nature and may be biasing.
Recent decisions in Atkins hearings indicate that legal decision makers’ decisions
regarding ID status are affected by the defendant’s history of strengths in the area of independent
functioning (Commonwealth v. Vandiover, 962 A.2d 1170 2009; Hall v. Quaterman, 534 F.3d 365
2008). Case law indicates that the courts, at times, rule out the diagnosis of ID on the basis of
abilities rather than on the presence of disabilities (e.g., Neal v. State, 256 S.W.3d 264 2008;
Hooks v. Workman, 689 F.3d 1148 2012).
Court opinions have demonstrated that inaccurate stereotypes about the abilities of
individuals with ID can influence legal decisions. Using a Mississippi case as an example, the
SCOTUS denied an evidentiary hearing to determine if the defendant has ID because he
demonstrated abilities such as the ability to operate heavy machinery, to hold a job for more than
one year, to obtain a driver’s license, to purchase a car, and see to the care of others (Wiley v.
State, 2004). In addition, a Texas Court decided that the defendant did not have ID because he
demonstrated the following abilities/criminal behaviors: “finding and keeping a job” (p. 7),
getting married, giving rational responses to external stimuli, clearly expressing himself in
everyday interpersonal communication such as giving “testimony which was clear, coherent, and
responsive” (p. 7), and “reading magazines and filling out commissary forms appropriately” (p.
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7) (Ex parte Briseno, 2004). In this case, these skills were considered to be examples of AB
strengths and were used in the decision to rule out a diagnosis of ID. In fact, the Court compared
how the defense’s expert’s position was to “look for the person’s adaptive deficits and
limitations, putting aside his positive adaptive skills” whereas the state’s expert’s position was to
“look to the person’s positive adaptive abilities and coping skills,” instead of the AB deficits (Ex
parte Briseno, 2004, p. 5). The state expert’s position is inappropriate such that it focused on AB
strengths. The diagnostic criteria for ID as outlined by the APA (2013) and the AAIDD (2010)
both cite only the presence of deficits in AB functioning as necessary for a diagnosis of ID. One
cannot rule-out a diagnosis of ID on the basis of strengths.
In another case, the Court of Criminal Appeals of Texas found the defendant to not have
ID because, among other reasons, he was able to: “cooperate with people” (p. 274), “give
reasonable responses to questions” (p. 274), “understand the consequences of his actions” (p.
274), hold a job, and “navigate systems” (p. 274) (Neal v. State, 256 S.W. 3d 264 2008). In
addition, the court cited other evidence that the defendant did not have ID, including that he was
“organized,” had “executive functioning skills,” and was able to plan criminal activities (p. 274)
(Neal v. State, 256 S.W. 3d 264 2008). In this case, as well the others discussed above, the triers
of fact focused on AB abilities and strengths, which may indicate stereotype-reliant decisionmaking instead of diagnostically-informed decision-making.
One possible explanation for the use of stereotype-reliant decision-making may be found
in the prototype theory of cognitive psychology. A prototype is the “most representative of items
inside and least representative of items outside a category” (Rosch, 1978, p. 30). For example,
everyone has a prototype of what a typical dog is (e.g., a furry, four-legged creature that barks).
If they were asked whether an animal was a dog, they would compare the novel animal to their
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dog prototype and determine if the animal belonged in the dog category. If, however, one of
those individuals had an inaccurate dog prototype, such as a prototype of a furry, four-legged
animal that meowed, then their categorization of other animals belonging to this group would be
inaccurate. It is possible that judges have a prototype of individuals with ID as people with no
AB strengths and substantial and obvious deficits. When an individual demonstrates adaptive
abilities, the judges may consider these individuals to be significantly different from their
prototype and rule that they do not have ID.
Since individuals use prototypes in their everyday decision-making (Rosch, 1978), it has
been proposed that jurors use prototypes of criminals in their decision-making process (Costanzo
& Costanzo, 1992; Turner, 1997). Specifically, Costanzo and Costanzo (1992) suggested that
jurors use a “prototype-matching strategy” such that they have a prototype of a criminal who
“deserves to be sentenced to death” and make their sentencing determinations on how well a
defendant matches their prototype (p. 198). They further postulated that these prototypes were
most likely based upon mass media representations of murderers. If a juror were to have
stereotype-based prototype of an individual with ID, then their categorization of an offender as
having ID or not may be similarly inaccurate.
Another explanation for the influence of stereotypes on legal decision-making may be
the anchoring bias as defined in cognitive psychology. The anchoring bias is the tendency to rely
too heavily, or “anchor,” on one trait or a few pieces of information instead of examining all of
the available evidence when making decisions (Bodenhausen, Gabriel, & Linebeger, 2002;
Chapman & Bornstein, 1996, Furnham & Boo, 2011; Kopelman & Davis, 2004). In other words,
individuals tend to make their decisions based on small pieces of information instead of the
totality of the circumstances. A few studies have shown that legal decision-makers demonstrate
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this bias in their determinations (Chapman & Bornstein, 1996; Enough & Mussweiler, 2001). In
Atkins cases, it is possible that some triers of fact are focusing too heavily on AB strengths
instead of considering strengths together with AB weaknesses.
In legal cases, deliberation may affect jurors’ stereotypes about the defendant. Some
research suggests that deliberation may be associated with reduced reliance on biasing,
stereotype-based features of a defendant or case (see, for example, Miller, Maskaly, Green, &
Peoples, 2011; Patry, 2008). For example, Haegerich, Salerno, and Bottoms (2013) measured
486 mock jurors’ endorsement of juvenile offender stereotypes (e.g., that juvenile offenders are
superpredators) and then presented a trial transcript with a male juvenile offender who was
charged with aggravated robbery and felony murder. Half of the jurors deliberated and came to a
consensus as to the defendant’s guilt. The other half did not deliberate or complete a filler task
and individually decided the defendant’s guilt. Data indicated that the jurors’ endorsement of
preexisting stereotypes was minimized during deliberation. In addition, Tait (2011) demonstrated
that there was a relationship between deliberation and a reduction in the impact of fear of
terrorism, punitiveness, and scores on the Juror Bias Scale (Kassin & Wrightsman, 1983) on
verdicts. Therefore, individual difference variables (e.g., stereotype-derived bias) may interact
with situational variables (e.g., deliberation) to affect legal decision-making.
Purpose
Jury decision-making in Atkins cases has not been examined. It is possible that
researchers overlook jury studies of Atkins issues because a vast majority of Atkins cases are
determined by judges, but it is equally possible that researchers are not interested in starting this
new line of research. Jury research with Atkins cases is important because it can inform judges
and practitioners about miscomprehensions jurors may have regarding the characteristics
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associated with ID, about how procedural issues (e.g., evidence presentation order) can affect ID
determinations, and about whether there are juror subject variables that may influence decisionmaking in these cases. This research is important for two additional reasons. The first is that
there are 12 states that allow this method of review in Atkins cases and the second is that it is
possible that there will be a shift toward jury review because it is in-line with the 6th Amendment
that protects an individual’s right to be judged by their peers. It is possible that Atkins cases
presented to juries may increase as claimants demand their 6th Amendment right.
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CHAPTER 2: HYPOTHESES
Hypothesis 1: Mock juries that deliberated would be significantly more convinced that
the claimant has ID (continuous dependent variable) than would mock juries that did not
deliberate. This hypothesis was supported by studies that have shown that mock juries that
deliberated tend to be more lenient and sympathetic toward defendants than are mock juries that
did not deliberate (MacCoun & Kerr, 1988; Miller, Maskaly, Green, & Peoples, 2011; McCoy,
Nunez, & Fammeyer, 1999).
Hypothesis 2: Mock juries given a transcript with a high prior IQ (i.e., an IQ score of 76
during the developmental history) would be significantly less convinced the claimant has ID than
would mock juries given a transcript without a high prior IQ score. This hypothesis was
supported by research that has shown that the majority of successful Atkins claims do not include
an IQ score above 70 in the defendant’s history (Blume, Johnson, & Seeds, 2009).
Hypothesis 3: Mock juries would be more convinced by the data that was presented last
in the hearing than by the data presented first. This hypothesis is based on the literature that
relates to the primacy/recency effects, which states that jurors are more likely to be influenced by
information provided at the end of a hearing than information provided at the beginning.
(Costabile and Klein, 2005). The state will always present after the claimant during an Atkins
hearing, and the evidence that the claimant did not have ID would always be most recent. The
recency effect would favor the state’s position. Therefore, it was expected that the mock juries
that received the state’s IQ evidence last would be less convinced that the claimant had
intellectual deficits that were sufficient to meet the first criteria of the diagnosis than the mock
juries that received the claimant’s IQ evidence first. In comparison, it was also expected that the
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mock juries that received the state’s AB evidence last would be less convinced that the claimant
had deficits in AB functioning than the mock juries that received the claimant’s AB evidence
first.
Hypothesis 4: Evidence presentation order would interact with a high prior IQ score.
Specifically, an IQ above the cut-score for ID (i.e. 76) would decrease the likelihood that mock
juries would find the claimant to have ID in juries that received the IQ evidence last. Of the
mock juries that had the high prior IQ, the conditions that received the state’s IQ evidence at the
end of the evidence would be less convinced that the claimant had intellectual deficits that met
the first prong of the diagnostic criteria than the conditions that received the claimant’s IQ
evidence first. Of the mock juries that did not have the high prior IQ, the conditions that received
the state’s IQ evidence at the end of the evidence would be equally convinced that the claimant
had intellectual functioning deficits than the conditions that received the claimant’s IQ evidence
first. The recency affect would moderate the influence of high prior IQ score on the degree to
which the mock juror was convinced the claimant has ID.
Hypothesis 5: NFC would moderate the effect of deliberation on the mock juries’ ID
determinations. The mock juries that deliberated would be more convinced the claimant has ID
than would mock juries that did not deliberate because the high-NFC individuals would convince
the low-NFC jurors that the claimant has ID during deliberation. There is evidence that need for
cognition can influence the effect of deliberation on juror verdicts such that low-NFC individuals
are more likely to side with their high-NFC counterparts following deliberation (Shestowsky and
Horowtiz, 2004).
Hypothesis 6: Legal authoritarianism would moderate the effect of deliberation on juror
confidence. It was predicted that jurors high in authoritarianism who did not engage in
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deliberation would be less convinced that the claimant has ID than would those low in
authoritarianism. This finding is predicated on the notion that people higher in authoritarianism
tend to be more punitive toward defendants (Butler, 2007; Cutler, Moran, and Narby; 1992). By
contrast, jurors who engaged in deliberation, regardless of level of authoritarianism, would be
equally convinced the claimant has or does not have ID. This hypothesis was supported by the
evidence that high authoritarians are likely to change their verdicts during deliberation whereas
low authoritarians are not likely to do so (Bray and Noble, 1978).
Hypothesis 7: Deliberation would moderate the effect of endorsement of stereotypes on
the degree to which the mock juries were convinced the claimant has ID. In mock juries that did
not deliberate, the jurors who endorsed more stereotypes would be less convinced the claimant
has ID than would jurors who endorsed fewer stereotypes. In mock juries that deliberated, jurors
who endorsed more and fewer stereotypes would be equally convinced the claimant has or does
not have ID.
Hypothesis 8: For the categorical dependent variable, whether the mock juries find the
claimant to have ID (yes/no determination), there are several variables that would be a
significant predictor variables. It was expected that IQ evidence presented first, a high prior IQ,
deliberation, high NFC, low legal authoritarianism, and low endorsement of negative attitudes
toward and stereotypes about individuals with ID would all be significant positive predictor
variables of a “yes” ID determination.
Hypothesis 9: The categorical and continuous versions of the dependent variable
(whether the claimant has ID and confidence the claimant has ID) would be significantly
positively related to each other.
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Hypothesis 10: Deliberation would reduce the endorsement of stereotypical thinking
regarding individuals with ID. The post-deliberation stereotype scale scores of mock juries that
deliberated would be lower than their pre-deliberation scores. The stereotype scale scores of the
mock juries that did not deliberate would not be significantly different from each other pre- and
post- discussion.
Exploratory Research Questions
Question 1: Would mock jurors who deliberated be more likely to comment on strengths
in adaptive behavior than they would weaknesses; if they did, would this occur more often in
groups that found the defendant to not have ID? This question was generated from judicial
opinions that have cited AB strengths rather than AB deficits to rule out an ID diagnosis.
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CHAPTER 3: METHOD
PILOT STUDY
Purpose
A transcript (that contained evidence from a real Atkins hearing) was created for this
study. The purpose of the pilot study was to determine if the evidence presented in this transcript
provided excessive support in favor of the claimant or the state. This was important to determine
because if the case was biased toward one side or the other, then mock jurors’ initial opinions
regarding the claimant’s ID status would be biased toward one side. A bias created by any
information besides the variables of interest could overshadow the effects of the variables of
interest in this study.
Design
The pilot study was a within-subjects single-group design. It involved reading a pilot
transcript and completing a questionnaire that measured the dependent variables of the present
study (e.g., whether the claimant has ID, the degree to which the mock juror was confident the
claimant has ID) and other possible variables of interest (e.g., the degree to which the mock juror
was confident the claimant had deficits in intellectual functioning, or deficits in AB functioning).
Mock jurors
Mock jurors were 46 students recruited from the undergraduate psychology research
subject pool at The University of Alabama. The mock jurors’ average age was 18.6 years
(SD=2.89) and a majority of them were in their first year of college (67%), Caucasian (74%), and
female (73%). The remaining demographic information of the mock jurors are presented in Table
1.
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Table 1. Frequencies of Categorical Demographic Variables of the Pilot Sample
Variable
Gender
Male –
Female – 73.4%
26.6%
Race
AfricanAsian-American Caucasian –
Hispanic – 4.2%
American – – 2.9%
75.5%
16.5%
Year
Freshman – Sophomore –
Junior – 1%
Senior – 1.7%
73%
24.3%
Political Affiliation Republican
Democrat –
Independent – Other – 5.0%
– 59.1%
25.3%
10.6%
Jury Experience
Yes - .04%
No- 99.96%
Family
Yes - .1%
No- 99.9%
Member/Judge
Family
Yes – 1.4% No – 98.6%
Member/Defense
Attorney
Family
Yes – 2.3% No – 97.7%
Member/Prosecutor
Experience in the
Yes - 3.6%
No – 96.4%
Mental Health
Field
Contact with
Yes – 65.6% No – 34.4%
Individual with
Developmental
Disabilities
Type of Contact
VolunteerClassroom –
Friend/Family Employment –
32.2%
18.7%
– 42.1%
7.0

Other –
1.8%

Materials
Pilot transcript (Appendix A). Mock jurors were directed to read a transcript based on a
real case. This case was unique in that the claimant’s status in relation to ID was determined by
two judges in two separate hearings (only the information from the first hearing was used in this
study). Specifically, the claimant was deemed “not-ID” in the first hearing and then found to
have ID in the second hearing. This latter decision was upheld on appeal and the claimant was
moved off of death row and placed in general population. According to the court clerk, the
transcript of this case is within the public domain and can be purchased via the court’s electronic
30

document system (PACER). The split decision regarding ID status suggests that the legal
decision-makers who examined this case viewed the same evidence in a different manner and
following from this, mock-jurors may as well.
The transcript of the magistrate judge hearing was 571 pages in length. The hearing’s
transcript included testimony from family, friends, acquaintances, and law officials who had
interactions with the claimant. To create the pilot transcript, all testimony from non-expert
witnesses was removed and then the testimony of the two expert witnesses was screened for
relevancy (i.e., all data that was not relevant to the diagnosis of ID was removed). This screening
process was conducted by the primary investigator and graduate students familiar with the
diagnostic criteria of ID and the assessment of ID within a legal context. Then the primary
investigator took the remaining information and condensed it so that the information presented
was consistent with that of the transcript, but was presented in a more concise manner. All
identifying information, including the names and relationships of the people involved in the case,
was changed and the remaining product was the 29-page pilot transcript.
The shortened transcript cannot be considered an equivalent of the full transcript (e.g.,
102,300 words versus 8,000 words). However, it did capture most of the important components
of the original transcript. The only information that was removed from the transcript was the fact
that the claimant had sexual relations with animals, which was demonstrated in the primary
investigator’s master’s thesis project to be excessively supportive of an affirmative ID
determination (Chen, 2011). The only information that was added to the transcript was that the
state’s expert completed identical testing to the claimant’s expert and the IQ scores were adjusted
to fall in the mild-ID range. In the original transcript, the state’s expert did not conduct any
testing, which was demonstrated in the primary investigator’s master’s thesis project to be
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excessively supportive of the state’s claim that the claimant did not have ID (Chen, 2011). The
state’s expert testing was created to be identical to the claimant’s expert so that differences in
scores between the two sides did not affect the mock jurors’ ID determinations and/or did not
cloud the effect of the variables of interest in this study.
The claimant’s and state’s expert witnesses were the only individuals to testify. There was
direct examination and cross-examination of both witnesses. The transcript included evidence of
the claimant’s intellectual functioning and AB functioning both before the age of 18 years and
later as an adult. In the transcript the claimant had a history of nine IQ test scores. Three
abbreviated IQ tests were administered before the age of 9 years and yielded full scale IQ scores
of 59, 66, and 64. Then, from the ages of 19 to 41, the claimant was administered six more IQ
tests, and those IQ scores were 66, 69, 70, 72, 71, and 65.
In terms of current testing, both the state’s and the claimant’s experts tested him for this
case (both with the Wechsler Adult Intelligence Scale- Fourth Edition) and both tests produced a
full scale IQ score of 70. Brief definitions of the main index scores produced by the WAIS-IV
(i.e., verbal comprehension, processing speed, perceptual reasoning, and working memory) were
included. Both experts also tested him with a Woodcock Johnson Achievement Test with his
performance falling between the first- and second-grade levels, and the Scale of Independent
Behaviors – Revised, with his overall total performance falling in the Limited range. The
claimant’s expert asserted the scores indicated significant deficits in intellectual and AB
functioning before the age of 18, and opined that a diagnosis of ID was appropriate. Conversely,
the state’s expert opined the test scores were reflective of a lack of effort on the part of the
claimant and also reflected a great deal of missed school time. The state’s expert concluded that a
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diagnosis of ID was not appropriate and diagnosed the claimant with antisocial personality
disorder and borderline intellectual functioning.
With regard to AB functioning, both experts testified that the claimant missed a great deal
of school, that he could not read, and that he engaged in dangerous behaviors, such as hopping
on and off moving trains. Experts also identified that the claimant used landmarks to orient
himself while driving, was able to hold jobs that required physical labor, was able to escape from
jail (though was later apprehended), and used an alias while running from the police following
his escape. In jail, the claimant copied visitor logs, used the canteen system by memorizing the
symbols for items that he wanted, worked as a “runner” by completing short errands on death
row (though he was eventually fired for poor performance). The claimant’s expert explained that
the AB strengths exhibited by the claimant could coexist with weaknesses and did not rule out a
diagnosis of ID. The state’s expert opined the claimant’s AB strengths were incompatible with a
diagnosis of ID.
This transcript was designed to serve as a base, or default, transcript from which the
manipulation transcripts were created. It did not include the independent variables from the
present study. A pilot study was conducted and the goal was to obtain a transcript that yielded
approximately equal yes/no determinations of ID status. This would allow for interpretation of
the independent variables unaffected by bias inherent in the transcript. The pilot transcript was
edited from the actual case with the purpose of being, essentially, a neutral case such that mock
jurors would be equally likely to find the claimant to have and not have ID.
In the transcript, the current IQ testing provided by the claimant and the state indicated
that the claimant met the first prong of the diagnostic criteria for ID (i.e., significant deficits in
intellectual functioning). Both the claimant and state presented evidence that any deficits that
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existed were present during the claimant’s developmental age. Regarding AB functioning, the
evidence provided by the claimant focused on deficits in AB and reported relative strengths; the
final determination for prong 2 was in support of the diagnosis of ID. In contrast, the AB
evidence provided by the state focused on adaptive behavior strengths and explained away the
deficits that were present by linking them to etiology. This practice is inappropriate for
diagnosing ID, yet it was the platform upon which the state’s expert testified. Despite the state’s
inappropriate focus on these strengths in diagnosing ID, research has suggested that the
mentioning strengths has resulted in triers-of-fact to incorrectly rule-out ID. Therefore, the
primary investigator considered an affirmative ID determination to be the more accurate
determination (or the “right answer”), but expected only half of the mock jurors to find the
claimant to not have ID due to the state’s focus on AB strengths.
Pilot questionnaire (Appendix B). The pilot questionnaire consisted of 35 questions.
Two of the questions were continuous and categorical versions of the juror opinion of ID status:
“Do you think that the claimant has ID?” (yes/no) and “How confident are you the claimant has
ID (1 = Not confident at all to 7 = Very confident)?” A third question was an open-ended
question that required them to cite reasons behind their determinations. This information was
collected to provide anecdotal insight into their decision-making process. The next 16 questions
had two parts. Part (a) asked the mock jurors to indicate to what extent that factor influenced
their opinion. Part (b) asked the mock jurors to indicate whether that factor was indicative of
mental retardation. These questions referenced different types of skill areas identified in ID
diagnostic criteria. These skills areas were included in the questionnaire to aid in post-hoc
analyses if needed (e.g., this information would have identified which AB skills were relevant if
there were significant differences between the yes/no determinations of ID status). Lastly, items

34

regarding the claimant’s specific strengths and deficits in AB functioning were used. These were
also included to aid in post-hoc analysis if needed.
The pilot questionnaire was similar to a questionnaire used in the primary investigator’s
master’s thesis (Chen, 2011). For the thesis study, the questionnaire (Appendix C) included the
following manipulation checks for comprehensibility: 1) the transcript; 2) the diagnostic criteria
provided on the ID information sheet (to be discussed in the following paragraph); and 3) the
outcome variable items (i.e., the yes/no determination of ID status and Likert ratings of how
confident the mock juror was that the claimant has ID). These three materials were validated in
the thesis study with an undergraduate population similar to the sample for the current study, and
they were considered to be appropriately validated for the current study.
ID information sheet (Appendix D). Mock jurors were provided an ID information sheet
that included two definitions of ID. These definitions were those delineated by the APA (2000)
and the AAIDD (2010). These definitions were used because they were the standards applied to
the case from which the pilot transcript was derived. In addition, these exact definitions were
used in the primary investigator’s thesis study and had already been evaluated for clarity.
Demographic form (Appendix E). Mock jurors were asked to provide their age, gender,
race, highest level of education, high school GPA, experience with jury participation, and
exposure to individuals with a developmental disability. This information was used to determine
the characteristics of the mock juror pool.
Site
Data was collected in two classrooms at the University of Alabama between the hours of
9am and 3 pm. Mock jurors were recruited in groups of 2-25 individuals.
Procedure
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Mock jurors were given a packet which included the pilot transcript, the ID information
sheet, and the pilot questionnaire. Mock jurors were directed to read the transcript, then read the
ID information sheet, and then to complete the pilot questionnaire. The mock jurors were asked
if they had any problems understanding any of the materials presented to them. The mock jurors
were then released from the study and given three research credits for their participation. The
average time to completion was one hour.
Results
Approximately 52% of the mock jurors found the claimant to have ID and approximately
48% of them found the claimant not to have ID. This suggested that the evidence presented in the
transcript did not heavily favor either the claimant or the state’s position. None of the mock
jurors had any questions about the questionnaire, which suggested that they understood the
meaning of the questions and were able to answer them appropriately. The reading level of the
questionnaire was found to be 12th grade.
Following the conclusion of the pilot study, the wording of the questionnaire was
reexamined. Specifically, the issue of measuring mock jurors’ confidence in their opinion was
raised. The primary investigator concluded that confidence in one’s opinion was not
representative of the strength of one’s opinion. In other words, one could feel strongly that the
claimant has ID, but be uncertain or not confident that their belief is reflective of the truth.
Questionnaire items for the main study required that an alternative word for “confident” be used.
The primary investigator chose the word “convinced” because group processes, especially jury
processes, as they have been conceptualized for this study, are primarily social processes; the
word “convinced” captures the role of persuasion in jury decision-making. Questionnaire items
were revised so that the word “confident” was changed to the word “convinced.” For example,
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the question “How confident are you the claimant has intellectual functioning deficits?” from the
Pilot questionnaire became “How convinced are you the claimant has intellectual functioning
deficits” for the Main Study. Following the pilot study, the primary investigator also concluded
that the transcript should have vocal mistakes (e.g., mispronounciations of words, the use of the
word “umm”) to replicate actual speech, so those were added into the transcript every few pages.
Lastly, because the mock jurors finished reading the transcript at different times, it was
concluded that the main study should include an audio recording of the transcript to help ensure
that the mock jurors finished reading the transcript at the same time.
MAIN STUDY
Design
This study was a randomized 2x2x2 between-subjects design (see Table 2) that included
the examination of three independent variables (i.e., jury deliberation, an IQ score of 76 in the
claimant’s history, and evidence presentation order). Jury deliberation was manipulated on two
levels (deliberation and no deliberation); a prior IQ score of 76 (high prior IQ) was manipulated
on two levels (presence and absence); and evidence presentation order was manipulated on two
levels (IQ scores presented first with AB information presented second and AB information
presented first with IQ scores presented second).
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Table 2. Conditions
Deliberating/Non-deliberating
1 Deliberating
2 Non-deliberating
3 Deliberating
4 Non-deliberating
5 Deliberating
6 Non-deliberating
7 Deliberating
8 Non-deliberating

76 IQ score
Present
Present
Absent
Absent
Present
Present
Absent
Absent

Presentation Order
IQ evidence first
IQ evidence first
IQ evidence first
IQ evidence first
AB evidence first
AB evidence first
AB evidence first
AB evidence first

The IQ value of 76 was chosen as an appropriate score above 70 because it falls outside of the
plus/minus 5-point SEM for two SDs below the mean (i.e., an IQ score of 70), as outlined by the
diagnostic criteria provided by the APA (2000) and the AAIDD (2010). Moreover, incorporating
an IQ score outside of the SEM range is considered to be important because many claimants in
Atkins cases can have at least one score outside of this range (Franqui v. State, 59 So.3d 82 2011;
Hearn v. Texas, 310 S.W.3d 424 2010; Hooks v. Workman, 689 F.3d 1148 2012; Thomas v. State,
766 So.2d 860 1998; Wiley v. Epps, 625 F.3d 199 2000).
This study used six- to eight- person juries. Some states provide the option of using sixperson juries in serious felony cases (i.e., Florida, Connecticut). In 1970, the SCOTUS
determined that the goals of providing a 12-person jury (e.g., group deliberation, representation
of the community) were maintained with a six-person jury and that providing the defendant with
a six-person jury did not violate any constitutional rights (Williams v. Florida, 1970). Since that
decision, researchers have challenged the appropriateness of using 6-person juries (Zeisel, 1974)
and research has shown some differences between 12-person and 6-person juries. For example,
research has demonstrated that 6-person juries deliberate for longer periods of time (Horowitz &
Bordens, 2002; Saks & Marti, 1997), are less representative of the general population (Saks &
Marti, 1997), are more likely to convict defendants in cases where the apparent guilt level is high
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(Valenti & Downing, 1975), and provide smaller monetary awards in a civil case (Davis, Au,
Holbert, Chen, & Zarnoth, 1997). However, it has also been demonstrated that jury size (i.e.,
juries of 12-people versus 6-people) has no significant effect on verdict (Davis, Kerr, Atkin, Holt,
& Meek, 1975; Hastie, Penrod, & Pennington, 1984; Kerr & MacCoun, 1985; Mills, 1973;
Roper, 1980). It has been suggested that the evidence is inconclusive, but that theoretically,
members of larger juries may be less attentive to evidence due to the fact that there are more
individuals to cover their weaknesses in knowledge (Mukhopadhaya, 2003).
Some focus group research suggests that groups of four to eight individuals are
representative of a 6-person group (Kitzinger, 1995) and that groups of four individuals process
discussion differently from groups of nine individuals (Fern, 1982). Because the small groups
research suggested that five- to eight-person groups were not significantly different from sixperson groups, and due to the small likelihood that only six individuals would appear for every
data collection session, all groups of five to eight individuals were considered representative of a
six-person jury for this study. A maximum of eight individuals were recruited for any data
collection session. If fewer than five mock jurors appeared for a data collection session, then the
session was not held and the mock jurors were released with full credit for their participation.
Due to the legal acceptance of 6-person juries and the research that supports the similarity
between 12-person and 6-person juries on verdicts, 6-person juries were the model jury size for
this study. Due to the small groups research, juries of five- to eight- individuals were considered
to be representative of a six-person jury.
Mock jurors
Mock jurors were recruited from the undergraduate psychology research subject pool at
The University of Alabama. All mock jurors were above the age of 18 years, making them
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eligible for jury duty in 48 of the 50 states and the District of Columbia. Although a few recent
studies have demonstrated that student mock juror samples are more lenient than their
community counterparts (Fox, Wingrove, & Pfeifer, 2011 Keller & Weiner, 2011; McCabe,
Krauss, & Lieberman, 2009), Bornstein’s (1999) review of studies that have compared student
juror samples to actual juror/community samples revealed that more than 80% of the studies did
not find a significant difference in verdict. In addition, other studies have demonstrated no
sample effects on guilty verdicts (Hosch, Culthane, Tubb, & Granillo, 2011; Nunez, Dahl, Tang,
& Jensen, 2007; Nunez, McCrea, & Culthane, 2011; Nunez McCoy, Clark, & Shaw, 1999).
Based on the findings of current and past research, a student sample was considered to be
appropriate for this study.
Linear mixed models with nested groups require a minimum of 30 groups or a minimum
of five groups per cell, whichever number is higher (Maas & Hox, 2005). This study has eight
groups and 40 juries would have been an appropriate sample. Power analyses software for LMM
is available (see, for example, http://stat.gamma.rug.nl/multilevel.htm). However, there is great
debate regarding the appropriateness of using power analysis software for LMM. This is because
there are numerous study-specific factors required for LMM that affect a power analysis that
cannot be determined before the study is conducted, including the intra-class correlation and the
degree of homogeneity in variance (Field, 2009; Heck, Thomas, Tabata, 2010). Accordingly,
statisticians have suggested that a power analysis would not be helpful to accurately provide a
suggested sample size (Field, 2009; Heck, Thomas, Tabata, 2010) and a power analysis was not
conducted for this study.
Fifty-two juries were recruited. However, of the 52 juries that were recruited for the
study, 12 sessions were not run because fewer than five mock jurors appeared for those data
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sessions. Accordingly, 40 juries completed the study. The final sample size for this study was 209
with 109 mock jurors in 20 deliberating groups and 100 mock jurors in 20 non-deliberating
groups. Thirty-five of the juries consisted of five members, two juries consisted of six members,
two juries consisted of seven members, and one jury consisted of eight members. The average
age of mock jurors was 18.6 years (SD=1.63) and a majority of them were in their first year of
college (75.2%) and female (67.5%). The remaining demographic variables of the sample are
presented in Table 3. ANOVA analyses revealed that none of the groups were significantly
different on any of these variables.
Table 3. Frequencies of Categorical Demographic Variables of the Main Study Sample
Variable
Race
AfricanAsianCaucasian –
Hispanic –
American
American –
84.2%
1.9%
– 9.6%
0.5%

O
t
h
e
r
–
3
.
8
%

Year
Political
Affiliation

Freshman
– 75.2%
Republica
n – 59.1%

Sophomore –
19.6%
Democrat –
16.3%

Junior –
3.2%
Independent
– 5.8%

Senior – 2.0%
Other – 2.9%

N
o
n
e
–
1
2
%

Jury Experience
Family
Member/Judge

Yes .04%
Yes - .1%

No- 99.96%
No- 99.9%

41

Family
Member/Defense
Attorney
Family
Member/Prosecut
or
Experience in the
Mental Health
Field
Contact with
Individual with
Developmental
Disabilities
Type of Contact

Yes –
4.3%

No – 95.7%

Yes –
4.8%

No – 95.2%

Yes - 0%

No – 100%

Yes –
54.5%

No – 45.5%

Volunteer16.3%

Classroom –
7.2%

Friend/Fami
ly – 24.9%

Employment –
6.7

Site
This study was conducted in two classrooms in Gordon Palmer Hall at the University of
Alabama. In both classrooms, there was a large table in the center of the room with chairs
surrounding the table.
Materials
Demographic form (Appendix D). Mock jurors were asked to provide their age, gender,
race, education level, high school GPA, experience with jury participation, and if they have any
experience with individuals with a developmental disability. This information was used to
determine the characteristics of the mock juror pool.
Jury instructions 1 (Appendix F). The primary investigator read a list of instructions
modeled after jury instructions used at the beginning of cases (as provided by state court
websites; see, for example, http://www.nycourts.gov/judges/cji/index.html;
http://www.utcourts.gov/committees/muji/guideline%20summary.pdf;
http://www.juryinstructions.ca8.uscourts.gov/civil_instructions.htm). These instructions were
used to orient mock jurors to the role of a juror and to the hearing process. These instructions
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were provided before evidence was presented because the purpose of the instructions is to
introduce hearing procedures to the mock jurors.
Jury instructions 2 (Appendix G). The primary investigator read a list of instructions
that were modeled after jury instructions used at the end of criminal cases right before
deliberation (as provided by a Circuit Court judge in Tuscaloosa County, Alabama). Mock jurors
were informed that they would be asked to decide if the claimant has ID. The investigator read
these instructions to the mock jury after the presentation of the evidence. Mock jurors were
provided access to these instructions following the initial reading if requested because judges
can, at their discretion, give jurors copies of the jury instructions
(http://www.americanbar.org/groups/public_education/resources/law_related_education_network
/how_courts_work/juryinstruct.html;
http://www.akd.uscourts.gov/docs/general/model_jury_civil.pdf;
http://www.mass.gov/courts/jury/Trialhbk.pdf).
Transcripts (Appendices H-K). There were a total of four transcripts used in the current
study. These transcripts were the mechanisms through which two of the three independent
variables were manipulated (i.e., presence of an IQ score of above 70 in the claimant’s history
and the order that evidence was presented). The content of the transcript is described in detail
above (see section titled Pilot Study). The pilot transcript was manipulated for the main study so
that juries were given one of four transcripts: (1) transcript with a prior IQ score of 76 and the IQ
evidence presentation first; (2) transcript with a prior IQ score of 76 and the AB evidence
presentation first; (3) transcript without a prior IQ score of 76 and the IQ evidence presentation
first; and (4) transcript without a prior IQ score of 76 and the AB evidence presentation first. All
of the material from the pilot transcript was retained but was reorganized so that evidence
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presentation order could be manipulated. The only information that was added to the pilot
transcript was the IQ score of 76 in the claimant’s history (four groups).
Transcript audio recording (compact disk). During the pilot study, all of the
participants finished reading the Pilot Transcript at different times, presumably because they had
different reading speeds. To control for this possible confounding factor, an audio recording of
each transcript was included in the main study. Specifically, mock jurors were provided a written
copy of the transcript and were asked to read along as an audiotaped recording of the same
transcript was played. The use of an audio recording was deemed necessary in order to maintain
ecological validity with regard to case presentation (i.e., the voice on the recording was the same
in all four recordings) and may have aided in the comprehension and/or transmission of
information. The use of an audio-recording also aided in controlling for the time jurors spent
reading the transcript, which in turn controlled the level of exposure that each juror had to the
information. A female faculty member from the Department of Theatre and Dance at the
University of Alabama, who is a professional voice-over actor, audio-recorded the transcripts.
ID information sheet (Appendix D). An information sheet that included the two
definitions of ID was provided to the mock jurors. This ID information sheet was identical to that
presented during the Pilot Study.
Questionnaire (Appendix L). The questionnaire consisted of 20 questions. The construct
being measured by each of the 20 items was similar to the pilot questionnaire. As discussed
earlier, the only change to the pilot questionnaire that was made for this questionnaire was the
replacement of the word “confident” with “convinced.”
Desert Survival Task (Appendix M). The Desert Survival Task (DST; Lafferty & Pond,
1974) is a task that allows mock jurors to first independently solve a ranking problem and then
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solve the same problem in a group format. The group is provided with a situation in which they
have just crashed in a desert in the southwest United States and have salvaged 15 items (e.g.,
flashlight, knife, compass, bottles of vodka). They are directed to rank the 15 items in order of
importance for survival and they do this first by themselves and then there are asked to come to a
consensus as a group. This is a widely-used problem-solving simulation task (see, for example,
Cooke & Kernaghan, 1987; Fennell, Barchas, Cohen, McMahon, & Hildebrand, 1978; Littlepage
& Mueller, 1997; Littlepage, Schmidt, Whisler, & Frost, 1995; Nass, Fogg, & Moon, 1997;
Setlock, Fussell, & Neuworth, 2004; Staples & Zhao, 2006) and has been used in a series of four
studies with undergraduate students to provide an analysis of opinion change due to group
consultation (Walker, Ilardi, McMahon & Fennell, 1996). It has also been used to examine input
models in small-group processing (Littlepage, Schmidt, Whisler, & Frost, 1995) and the
influence of experience on performance in problem-solving groups (Littlepage & Mueller, 1997;
Littlepage, Rovison, & Reddington, 1997). In the current study, this task was used as a control
task for non-deliberating groups as a means of encouraging group collaboration without affecting
opinions regarding ID status. This task was administered after the presentation of the transcript
which was the same point at which the deliberating four groups deliberated.
Measures
Need for Cognition Scale (NFC; Appendix N). The Need for Cognition Scale – Short
Form (NCS; Cacioppo & Petty, 1982) is an 18-item Likert-style scale designed to measure an
individual’s need for cognition. The NCS measures three components of NFC, including
cognitive persistence (i.e., the tendency to maximize the utility of limited amounts of information
provided in a given situation), cognitive complexity (i.e., the acceptance of cognitively
challenging tasks), and cognitive confidence (i.e., confidence to partake in cognitively
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challenging activities) (Graziano, Panter, & Tanaka, 1990). Answers range from 1 (not at all like
me) to 5 (very much like me).
This scale has demonstrated strong internal consistency, content validity, concurrent and
discriminant validity, and test-retest reliability (r=.90) (Cacioppo & Petty, 1982; Cacioppo, Petty,
& Kao, 1984; Osberg, 1987; Sadowsky & Gulgoz, 1992). In addition, factor analysis of the scale
has indicated that the items loaded onto the three components of NFC and a single factor
(Cacioppo, Petty, & Kao, 1984). This scale was standardized in a series of studies with
undergraduate students (Cacioppo & Petty, 1982) and has since been used with this population in
a number of studies (see for example, Barnett, Brodsky, & Davis, 2004; Cramer, Adams, &
Brodsky, 2009; Leippe, Eisenstadt, Rauch, and Seib, 2004; Sommers & Kassin, 2001).
Community Living Attitudes Scale, Mental Retardation Form (Appendix O). The
Community Living Attitudes Scale, Mental Retardation Form (CLAS-MR; Henry, Keys, Jopp, &
Balcazar, 1996) is a 39-item Likert-style measure designed to assess attitudes toward individuals
with ID. The CLAS-MR provides four scales: (1) Empowerment (i.e., the lack of empowerment
of individuals with ID); (2) Exclusion (i.e., whether individuals with ID should be excluded from
society); (3) Sheltering scale (i.e., the degree to which individuals with ID need to be cared for
by others); and (4) Similarity (i.e., the differences between individuals with and without ID). The
higher the total score, the more negative the individual feels toward individuals with ID, and the
more stereotypes they are likely to endorse (Henry, Keys, Jopp, & Balcazar, 1996). Answers
range from 1 (disagree strongly) to 6 (agree strongly). Henry and colleagues (1996) found that
the CLAS-MR demonstrated adequate internal consistency and subscale reliability (r=.57). This
scale was standardized with 80 college students and 203 community members (Henry, Keys,
Jopp, & Balcazar, 1996) and has been studied with these populations (see for example, Curran,
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1998; Hampton & Xiao, 2008; Yazbeck, McVilly, & Parmenter, 2004). Because general
stereotypes of individuals with ID was the interest of this study, only the total score was
examined.
Revised Legal Attitudes Questionnaire-23 (Appendix P). The Revised Legal Attitudes
Questionnaire-23 (RLAQ-23; Kravtiz, Cutler, & Brock, 1993) is a 23-item Likert-style measure
designed to measure legal authoritarianism. The RLAQ-23 provides a total score and three
subscale scores (i.e., authoritarianism, anti-authoritarianism, and equalitarianism). Individuals
with higher total scores are considered to favor the conviction of defendants (Kravtiz, Cutler, &
Brock, 1993). Answers range from 1 (strongly disagree) to 6 (strongly agree). The RLAQ-23 has
demonstrated adequate reliability (r=.83) and construct validity (r=.57, .51) with external
measures (Kravtiz, Cutler, & Brock, 1993). It was standardized with a sample of 102 juryeligible adults (Kravtiz, Cutler, & Brock, 1993) and has been used in studies with mock jurors
(Butler & Moran, 2007; Lecci & Meyers, 2008; Skeem, Louden, & Evans, 2004). Of interest to
the current study is the total score on the RLAQ-23. The focus is on the total score because the
reliability of the whole scale is stronger than the subscales and because the current study
examined the construct of legal authoritarianism, not the constructs measured by the subscales.
Recruitment
In order to be eligible to participate, students self-selected for the study using the online
subject pool website (http://researchpool.psych.ua.edu/). The study was presented to eligible
mock jurors via a short paragraph that explained the requirements of the study. Inclusion criteria
were as follows: (1) age 18 years or older; and (2) the ability to fluently read and write in
English. Exclusion criteria were the opposite of the above. The duration of the study ranged from
1.75 - 2.0 hours for the non-deliberating groups and 2.25-2.50 hours for the deliberating groups.
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Based on subject pool guidelines, 4.5 research credits were offered for their participation. A
maximum of eight mock jurors were eligible to sign up for a timeslot.
Procedure
Mock juries were randomly assigned to one of eight conditions (see Table 2).
Randomization occurred prior to conducting the study and used an online research randomizing
tool (www.randomizer.org). At the start of the session, each juror was assigned a juror number.
For all groups, the researcher administered the CLAS-MR first. Then the investigator handed out
the first packet that consisted of the ID Information Sheet and the Main Transcript (in that order).
The investigator read Jury Instructions 1 aloud and then the investigator played the audio
recording of the transcript as the mock jurors read along. When the audio recording was finished
the transcripts were collected, and the investigator read Jury Instructions 2 aloud. The
investigator then explained the role of the foreperson and asked each jury for a volunteer to be
foreperson. This increased the ecological validity of the study since jury deliberation includes the
identification of a foreperson. The audio recorder was placed in the center of the table.
Deliberating Juries. The investigator then asked juries that deliberated to discuss the
case for 45 minutes and to come to a consensus as to whether the claimant does or does not have
ID. In their review of jury simulation studies, Devine et. al, 2000 concluded that most studies
included a deliberation period of 30 minutes. However, a total deliberation period of 60 minutes
was used in this study in order to increase ecological validity. In order to allow the jurors the
opportunity to come to a consensus within the 60-minute period, juries would have been asked at
the end of 45 minutes if they reached a unanimous verdict. If they had not, then they would have
been allowed an addition 15 minutes to deliberate. However, all of the juries in this study came
to a consensus within 45 minutes. Then the foreperson was asked to tell the primary investigator
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what the jury’s consensus was and all mock jurors were told to complete Packet 2. Packet 2
contained the Questionnaire, the NCS, the CLAS-MR, the RLAQ, and the Demographic Form.
After each mock juror completed the questionnaires, they were individually debriefed and then
exited the study. During the deliberation, the order in which each juror spoke was recorded (e.g.,
Juror 5, Juror 3, Juror 5, Juror 6) so that the transcription of the deliberation would be accurate
and all discussions were audiotaped.
Non-deliberating juries. As previously mentioned, juries that did not deliberate were
directed to engage in the 45-minute Desert Survival Task. Following the 45-minute discussion
(during which all juries came to a consensus), the non-deliberating juries were given Packet 2,
and upon completion of these measures, they were individually debriefed and they exited the
study. During the deliberation, the order in which each juror spoke was recorded (e.g., Juror 5,
Juror 3, Juror 5, Juror 6) so that the transcription of the deliberation would be accurate. All
discussions were audiotaped.
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CHAPTER 4: RESULTS
Planned Analyses
Statistical software. The statistical software, SPSS version 21, was used for all statistical
analyses.
Statistical design. Linear mixed modeling (LMM) is considered to be the most
appropriate statistic to examine group process research because it controls for the effect that
group membership may have on the analysis (Field, 2009). In a mock jury study, jury
membership (i.e., the specific jury that the mock juror was in) may affect the mock juror’s
decision. This causes the strength of the relation between the independent variable and the
dependent variable (e.g., regression slopes) to vary across groups instead of remain constant.
Linear mixed models control for group membership by incorporating hetereogeneous regression
slopes across groups. Other statistics, such as analyses of variance, assume homogeneity of
variance and may therefore be inappropriate for testing the hypotheses of a jury study.
Linear mixed models require the assignment of fixed effects, which are the treatment
conditions (i.e., the independent variables, which in this study are presence of an IQ score of 76
in the claimant’s history, deliberation, and evidence presentation order). LMM also requires the
assignment of random effects, which are the variables for which the parameters (e.g., slopes or
intercepts) are allowed to vary across groups (i.e., jury group membership, which in this study
was delineated by the jury on which each mock juror served). The fixed effects are the first-level
effects of the analysis and the random effects are considered to be the second-level effects.
Although LMM is considered to be most appropriate for jury research because it controls
for differing relationships between the independent and dependent variables across juries, these
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models are not always necessary. If the relationship between the independent and dependent
variables across groups (i.e., juries) do not vary then the assumption of homogeneity of variance
is not violated and other analyses may be equally, if not more, appropriate. To determine if LMM
was appropriate for the current study, the intra-class correlation coefficient (ICC) was calculated.
The ICC represents the degree to which the variability in the outcome variable lies between the
level two groups (i.e., the random effects). In this study, the ICC represents the degree to which
jury group membership accounted for the variance in how convinced the mock juror was the
claimant has ID. The ICC was calculated to be 74.88%, suggesting that approximately 75% of
the covariance of the dependent variable was accounted between groups, and that LMM was the
most appropriate method for analyzing differences between groups in the current study.
The three subject variables (i.e., NFC, authoritarianism, and stereotype endorsement)
were centered around the grand mean. Centering is the process of setting a variable into
deviations around a fixed point. If the grand mean is the fixed point, all values on the variable are
subtracted from the grand mean, which sets the grand mean at zero. The other values are given
deviation scores from that zero point. The subject variables were centered because centering aids
with model interpretation when a zero value is meaningless on a scale and it increases the
stability of a model (Kreft & de Leeuw, 1995). Before the variables were centered, the mean,
standard deviations, range, reliability, skewness and kurtosis of the three subject variables were
calculated and these are presented in Table 4. As demonstrated, all of the variables were evenly
distributed with no notable distortion in the distribution.
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Table 4. Subject Variables
__M__ __SD__ Minimum Maximum __a__ Skewness Kurtosis
Subject Variable
NCS
59.54
13.79
22.00
95.00
.912
-.173
.391
RWAS
109.33 6.67
94.00
135.00
.929
.303
.608
a
CLAS-MR 1
114.00 20.00
59.00
170.00
.866
.115
.305
CLAS-MR 2b
113.03 19.00
67.00
169.00
.872
.196
.362
c
d
CLAS-MR Change -1.30
13.89
-46.00
49.00
N/A
N/A
N/A
a
b
c
First administration of the CLAS-MR; Second administration of the CLAS-MR; Difference
between first and second administrations of the CLAS-MR; dNot Applicable
For use in LMM, the three continuous subject variables (i.e., NFC, authoritarianism, and
stereotype endorsement) were also dichotomized around the median into categorical variables.
There are statistical costs to dichotomizing continuous variables, including the loss of statistical
power (Maxwell & Delaney, 1993; MacCallum, Zhang, Precher & Rucker, 2002).
Dichotomization also leads to the inaccurate interpretation of individuals close to, but on
opposite sides of, the cut score to be statistically different from each other (Altman, 2006). The
benefit of dichotomizing the subject variables is that categorical moderator variables work with
linear mixed models, whereas continuous moderator variables do not.
The researchers who recommend against using dichotomized variables argue that linear
regression permits the use of continuous moderator variables and that regression analyses should
be used instead of analyses of variance or LMM when subject variables are continuous (Altman,
2006). However, regression analyses and/or analyses of variance do not allow hetereogeniety of
variance across groups and, as the ICC of this data demonstrated, there was a large amount of
variance in the outcome variable explained between conditions (or at the second-level effect).
Therefore, although there was a cost to dichotomizing the subject variables, there would have
been a greater cost to using regression analyses and/or analyses of variance with the subject
variables in their continuous form than using LMM with their dichotomous forms.
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The subject variables were dichotomized around their median value instead of a different
point because the median value best separates the top half of a sample from the bottom half
(Irwin & McClelland, 2003). The variables were dichotomized instead of separated into three or
more groups because the low numbers of individuals at the low or high ends of the variables
would have weakened the strength of the analysis and the research reviewed in the current study
has primarily examined individuals high or low in a construct (e.g., high or low NFC individuals)
and only a few studies examined a mid-way group on a subject variable. In addition, separating
mock jurors into low-, mid-, and high- groups on subject variables would have resulted in groups
of significantly varying size (the mid-group would be much larger than the low- and highgroups) which would have skewed the analyses and the results. Lastly, the median values were
within 5 points of the mean values on these scales and were not considered to be statistically
significantly different from the mean values.
The same LMM model was created to simultaneously examine the independent variables
of a study because the variables occurred simultaneously in the study. It would have been
inappropriate to examine each independent variable separately from the others in different
models. This would have suggested that the independent variables were not nestled into each
other, which is not accurate for this study. Accordingly, the first three hypotheses were examined
using the same LMM model.
Hypotheses
Hypothesis 1: Juries that deliberated would be significantly more convinced the claimant
has ID (the continuous dependent variable) than juries that did not deliberate. To examine this
hypothesis, a linear mixed model was created, with deliberation, order of presentation, and
presence of a prior IQ score of 76, as the first-level and fixed effects, jury group as the second-
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level and random effect, and the degree to which the mock jurors were convinced the claimant
has ID as the dependent variable. Jury group was the jury to which each mock juror belonged
(there were 40 jury groups). Analysis revealed that there was a significant main effect of
deliberation. Mock jurors who deliberated were more convinced that the claimant has ID
(M=4.46, SD=.23) than mock jurors who did not deliberate (M=3.58, SD=.23), F(1, 32)=7.25,
p=.011. Therefore, hypothesis 1 was supported.
Hypothesis 2: Juries given a transcript that included a prior IQ score of 76 would be
significantly less convinced the claimant has ID than would juries given a transcript without a
prior IQ score of 76. To examine this hypothesis, a linear mixed model was created, with
deliberation, order of presentation, and presence of a prior IQ score of 76, as the first-level and
fixed effects, jury group as the second-level and random effect, and the degree to which the
mock jurors were convinced the claimant has ID as the dependent variable. Results indicated that
this main effect was not significant, F(1, 32) = 3.99, p = .054. Although the difference was not
significant, the mock jurors who read a transcript with an IQ score of 76 in the claimant’s history
were less convinced the defendant has ID (M = 3.70, SD = .32) than mock jurors who did not
read a transcript with an IQ score of 76 in the claimant’s history (M = 4.35, SD = .32). Therefore,
hypothesis 2 was not supported.
Hypothesis 3: There would be a main effect of the order of presentation of the evidence,
specifically, a recency effect. It was predicted that mock juries that received the IQ evidence
second would be less convinced the claimant had intellectual deficits than would the juries that
received the IQ evidence first. To examine this hypothesis, first a linear mixed model was
created, with deliberation, order of presentation, and presence of a prior IQ score of 76, as the
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first-level and fixed effects, jury group as the second-level and random effect, and the degree to
which they were convinced the claimant has ID as the dependent variable.
Results indicated that there was an order effect. The groups who received the IQ evidence
first and AB evidence second were more convinced the defendant has ID (M = 4.60, SD = .23)
than were mock jurors who received the AB evidence first and IQ evidence second (M = 3.45,
SD = .23), F(1, 35) = 12.75, p = .001. However, this finding did not indicate whether the effect
was a recency or primacy effect. In other words, the analysis did not indicate whether the mock
jurors were more influenced by receiving the IQ evidence first or the AB evidence last.
In order to determine the type of order effect that existed, the two additional linear mixed
models were created. The first model included deliberation, presence of a prior IQ score of 76,
and presentation order as the first-level and fixed effects, jury group as the second-level and
random effect, and the degree to which the mock jurors were convinced the claimant had
intellectual deficits (not that the claimant has ID) as the dependent variable. The second model
included deliberation, presence of a prior IQ score of 76, and presentation order as the first-level
and fixed effects, jury group as the second-level and random effect, and the degree to which they
were convinced the claimant had deficits in AB as the dependent variable.
The first model indicated that the mock jurors who received the IQ evidence first were
more convinced that the claimant had deficits in intellectual functioning (M = 6.41, SD = 1.42)
than the mock jurors who received the AB evidence first (M = 5.18, SD = 1.48), F(1,39) = 4.69,
p = .023. The second model indicated that the mock jurors who received the IQ evidence first
were equally convinced that the claimant had deficits in AB functioning (M = 5.03, SD = 1.43)
then were mock jurors who received the AB evidence first (M = 4.98, SD = 1.45), F(1,39) = 0.15,
p = .71. The results of the two models suggest that there was an order effect, but only on the
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opinion of intellectual deficits, not AB deficits. Because the original model indicated there was
an order effect for either the IQ evidence being presented first or the AB evidence being
presented second (and the two most recent models indicated the groups differed only on their
opinion of intellectual deficits), the results taken together indicate that there was a primacy effect
for the evidence of intellectual functioning deficits. Simply put, a recency effect was expected,
but instead a primacy effect for the IQ evidence presented by the claimant was found. This is
demonstrated in Figure 1.
Figure 1. Order Effect

Therefore, hypothesis 3 was not supported (because it predicted a recency effect) but an
order effect (i.e., primacy effect) was found.
Hypothesis 4: Evidence presentation order would interact with a prior score of 76. Of the
conditions that received the score of 76 in their transcript, the conditions that received the IQ
evidence second would be less convinced that the claimant has intellectual functioning deficits
than would mock jurors in the conditions that received the IQ evidence first.
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To address this hypothesis, a linear mixed model was created, with deliberation, order of
presentation, presence of a prior IQ score of 76, and all possible two-way and three-way
interactions between those three factors as the first-level and fixed effects, jury group as the
second-level and random effect, and the degree to which the mock jurors were convinced the
claimant has ID as the dependent variable. Results indicated that the interaction between order of
presentation and presence of a prior IQ score of 76 was not significant, F(1,35) = 2.62, p = .11.
The presence of a high prior IQ did not affect the mock jurors differently if they received the IQ
or AB evidence first. The mock jurors that received the high prior IQ and the IQ evidence first
were equally as convinced that the claimant has ID (M = 4.66, SD = .20), as were the jurors that
received the high prior IQ and the AB evidence first (M = 4.49, SD = .20). The jurors that did not
receive the high prior IQ, but did receive the IQ evidence first (M = 4.42, SD = .20) were equally
convinced the claimant has ID as the jurors that did not receive a high prior IQ and received the
AB evidence first (M = 4.54, SD = .20). Therefore, hypothesis 4 was not supported.
Hypothesis 5: Need for cognition would moderate the effect of deliberation on the degree
to which mock jurors would be convinced that the claimant has ID. In juries that deliberated,
high-NFC individuals would be more likely to find the claimant to have ID and to convince the
low-NFC jurors of the same. This finding was expected because if mock jurors focused on the
deficits in functioning instead of strengths, the claimant was expected to have met the diagnostic
criteria for ID (as was the final legal determination in the actual case). To test this hypothesis, a
linear mixed model was created, with deliberation, order of presentation, presence of a prior IQ
score of 76, need for cognition scale score, and all possible two-way, three-way, and four-way
interactions between those four factors as the first-level and fixed effects, jury group as the
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second-level and random effect, and the degree to which the mock jurors were convinced the
claimant has ID as the dependent variable.
Analyses indicated that mock jurors’ level of NFC did not moderate the effect of
deliberation, F(1,168) = .45, p = .503. NFC did not influence deliberating or non-deliberating
groups differently. However, NFC did moderate the effect of high prior IQ on the degree to
which the mock juror was convinced the claimant has ID, F(1,168) = 4.94, p = .028. The mock
jurors’ NFC affected the groups that read a high prior IQ in the transcript differently from the
groups that did not read a high prior IQ in the transcript. To determine the nature of the
interaction, a couple of steps needed to be taken. As mentioned earlier, the NFC scale scores
needed to be transformed into a categorical variable. This was performed by splitting the number
of mock jurors in half; those with NFC scale scores equal to and below the median score of 61
were placed in a low-NFC group and those with scores above that median score were placed in a
high-NFC group.
Following dichotomization, the two mock juror groups (the high-NFC and low-NFC
groups) were split into a total of four groups: 1) high-NFC mock jurors who received the high
prior IQ; 2) high-NFC mock jurors who did not receive the high prior IQ; 3) low-NFC mock
jurors who received the high prior IQ; and 4) low-NFC mock jurors who did not receive the high
prior IQ. Then the average degree to which the mock jurors were convinced that the claimant has
ID was calculated for each group. Post-hoc analysis indicated that in the absence of an IQ score
of 76 in the claimant’s history, individuals with higher NFC levels were equally convinced the
claimant has ID (M = 3.80, SD = 1.74) as the individuals with lower NFC levels (M = 3.62, SD =
1.52). However, when an IQ score of 76 existed in the claimant’s history, the individuals with
higher NFC levels were less convinced the claimant has ID (M = 2.82, SD = 1.71), than were
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individuals with lower NFC levels (M = 3.98, SD = 1.62). These results are demonstrated in
Figure 2.
Figure 2. NFC Interaction

Therefore, hypothesis 5 was supported.
Hypothesis 6: Legal authoritarianism would moderate the effect of deliberation on the
degree to which the mock juror was convinced the claimant has ID. In juries that did not
deliberate, jurors high in authoritarianism would be less convinced the claimant has ID than
would those low in authoritarianism. In order to test this hypothesis, a linear mixed model was
created, with deliberation, order of presentation, presence of a prior IQ score of 76,
authoritarianism scale score, and all possible two-way, three-way, and four-way interactions
between those four factors as the first-level and fixed effects, jury group as the second-level and
random effect, and the degree to which the mock jurors were convinced the claimant has ID as
the dependent variable.
The results of the LLM revealed that authoritarianism did moderate the effect of
deliberation on the degree to which the mock jurors were convinced that the claimant has ID,
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F(1,168) = 4.64, p = .033. The mock jurors’ legal authoritarianism affected the deliberating and
non-deliberating groups differently. In addition, authoritarianism moderated the effect of
evidence presentation order on the degree to which the mock jurors were convinced the claimant
has ID, F(1,168) = 8.94, p = .003. The mock jurors’ legal authoritarianism affected the mock
juries’ response to the presence or absence of a high prior IQ. Review of the analyses indicated
that these two-way interactions were better explained by a three-way interaction effect between
authoritarianism, deliberation, and evidence presentation order on the degree to which the mock
jurors were convinced the claimant has ID, F(1,168) = 5.47, p = .020. Specifically, the two-way
interaction between authoritarianism and evidence presentation order affected the deliberating
jurors and non-deliberating jurors’ decision-making differently.
In order to explore the three-way interaction, authoritarianism was changed from a
continuous variable to a categorical variable (as discussed earlier), such that individuals with a
RLAQ score equal to and below 109 (the median value) were placed into a low-authoritarianism
group and individuals with a RLAQ score above 109 were placed into a high-authoritarianism
group. These groups were further delineated into individuals who received the intelligence
functioning evidence first and those who received the evidence of AB deficits first. Following
assignment to group, each jury was further delineated into groups that did and did not deliberate.
The average degree to which each group was convinced the claimant has ID was calculated and
the results are presented in Figure 3.
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Figure 3. RLAQ Interaction

As demonstrated in Figure 3, mock jurors who did not deliberate and were low in
authoritarianism were more likely to be convinced the claimant has ID (M = 4.85, SD = .36) than
their high authoritarian counterparts (M = 3.50, SD = .44), but only if they were given the IQ
evidence first. In contrast, the two groups were equally confident the claimant has ID (M = 2.66,
SD = .37 vs. M = 2.65, SD = .41, respectively) when they were given the AB functioning
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evidence first. The results were different for mock jurors that deliberated. In deliberating juries,
mock jurors who were low in authoritarianism were equally convinced that the claimant has ID
(M = 4.68, SD = .39), as were the indivdiuals who were highly authoritarian (M = 4.75, SD =
.37), if they were given the IQ evidence first. Both groups were also equally convinced (M =
4.14, SD = .40 vs. M = 4.28, SD = .36, respectively) if they were given the AB functioning
evidence first.
The results of the two-way interaction between evidence presentation order and
authoritarianism on the non-deliberating juries’ decision-making did not indicate whether this
effect was a recency or primacy effect. In other words, the analysis did not reveal if it was a
primacy effect of the IQ evidence being presented first or a recency effect created by the AB
evidence being presented last. In order to determine the type of order effect that existed, two
additional linear mixed models were created. The first included order of presentation,
deliberation, high prior IQ, authoritarianism, and all two-way, three-way, and four-way
interactions between the four factors as the first-level and fixed effects, jury group as the secondlevel and random effect, and the degree to which the mock jurors were convinced the claimant
has intellectual deficits as the dependent variable. The second model included order of
presentation, deliberation, high prior IQ, authoritarianism, and all two-way, three-way, and fourway interactions between the four factors as the first-level and fixed effects, jury group as the
second-level and random effect, and the degree to which they were convinced the claimant has
deficits in AB as the dependent variable.
The first model indicated that the three-way interaction held true for the degree to which
the mock jurors were convinced the claimant has intellectual functioning deficits, (F(1,84) =
4.23, p = .041), but not how convinced they were that the claimant has deficits in AB
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functioning, (F(1,70) = 3.06, p = .082). Therefore, the order effect found in the original threeway interaction model was a result of differences in the groups’ opinion of deficits in intellectual
functioning and not deficits in AB functioning. Because the groups were given the IQ evidence
first, the results taken together suggest that there was a primacy effect for the evidence of
intellectual functioning deficits and hypothesis 6 was not supported.
Hypothesis 7: Deliberation would moderate the effect of endorsement of stereotypes
regarding the abilities of individuals with ID on the degree to which the mock juror was
convinced that the claimant has ID. In juries that did not deliberate, the mock jurors who
endorsed more stereotypes would be less convinced the claimant has ID, than would mock jurors
who endorsed fewer stereotypes. In juries that deliberated, mock jurors would be equally
convinced the claimant has ID.
To examine this hypothesis, a linear mixed model was created, with deliberation, order of
presentation, presence of a prior IQ score of 76, post-group-discussion CLAS-MR score, and all
possible two-way, three-way, and four-way interactions between those four factors as the firstlevel and fixed effects, jury group as the second-level and random effect, and the degree to which
the mock jurors were convinced the claimant has ID as the dependent variable. As mentioned
earlier, the mock jurors were separated into high- and low-CLAS-MR groups around the median
value on the CLAS-MR (i.e., a score of 115). Analysis revealed that deliberation did not
moderate the effect of endorsement of stereotypes on the degree to which mock jurors were
convinced the claimant has ID, F(1,166) = .18, p = .678. The mock jurors’ endorsement of
stereotypes did not influence juries that deliberated and did not deliberate differently. The highand low- CLAS-MR groups were equally convinced the claimant had ID if they deliberated (M =
4.35, SD = .26, M = 4.62, SD = .27, respectively). The high- and low- CLAS-MR groups were
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also equally convinced the claimant had ID if they did not deliberate (M = 3.53, SD = .28, M =
3.53, SD = .28, respectively). Further, none of the findings from this analysis regarding the
stereotype endorsement moderator variable were significant. Therefore, hypothesis 7 was not
supported.
Hypothesis 8: For the categorical dependent variable, whether the mock jurors find the
claimant to have ID (yes/no determination), IQ evidence presented first, a high prior IQ,
deliberation, high NFC, low legal authoritarianism, and low endorsement of negative attitudes
toward and stereotypes about individuals with ID would all be significant positive predictor
variables of that verdict. Essentially, it was expected that all three independent variables and all
three juror variables would be significant predictor variables of the mock jurors’ yes/no
determinations of ID status.
To examine this hypothesis, a logistic regression was conducted, with order of
presentation, presence of a prior IQ score of 76, deliberation, NFC, legal authoritarianism, and
endorsement of negative attitudes toward and stereotypes about individuals with ID all entered at
the first step. The model was statistically significant, χ2 (6, N = 209) = 18.68, p = .005. The
model explained between 8.8% (Cox & Snell R square) and 11.7% (Nagelkerke R square) of the
variance in findings of ID, and correctly classified 58.6% of cases. The three independent
variables of the study were the only significant predictor variables: IQ evidence presented first (B
= .59, p = .048), presence of a prior IQ score of 76 (B = .75, p = 011), and deliberation (B = .65,
p = .039). None of the juror variables were significant predictors of the ID determinations.
Therefore, hypothesis 8 was partially supported. Specifically, the three independent variables,
but not the three moderating variables, were significant predictors of the mock juror
determinations of ID status.
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Hypothesis 9: It was expected that the categorical and continuous versions of the
dependant variable (i.e., whether the claimant has ID and the degree to which the mock juror was
convinced the claimant has ID) would be significantly and positively related to each other. A
point-biserial correlation was conducted to test this hypothesis. The analysis revealed a
significant correlation (r = .53, p <.001). The categorical and continuous versions of the
dependent variable were significantly related to each other. Mock jurors were more convinced
the claimant has ID if they voted that he has ID. However, a correlation of .53 indicates that the
two share only 53% of the variance. Despite the low correlation, because the correlation was
significant, Hypothesis 9 was supported.
Hypothesis 10: Deliberation would reduce the endorsement of stereotypes regarding
individuals with ID such that post-deliberation CLAS-MR scores of juries that deliberated would
be lower than their pre-deliberation scores whereas the post-discussion CLAS-MR scores of
juries that did not deliberate would be the same as their pre-discussion scores. To test this
hypothesis, a linear mixed model was created with deliberation, presentation order, and presence
of a prior IQ score of 76, as the first-level and fixed effect, jury group as the second-level and
random effect, and CLAS-MR change scores as the dependent variable. Analysis revealed that
deliberation did have an effect on individual endorsement of stereotypes, F(1,203) = 8.77, p =
.003. The change scores of the juries that deliberated were significantly different from the change
scores of the juries that did not deliberate. Specifically, mock jurors who deliberated had lower
scores on the CLAS-MR after deliberating (average difference score of -4.03, SD = 1.33)
whereas the mock jurors who did not deliberate had higher scores on the CLAS-MR after group
discussion (average difference score of 1.62, SD = 1.37). Therefore, hypothesis 10 was
supported.
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Exploratory Analyses
Research Question 1: Would mock jurors who deliberated be more likely to comment on
strengths in adaptive behavior than they would weaknesses; if they did, would this occur more
often in groups that found the defendant to not have ID? In order to gain insight into this research
question, four deliberations (20% of the 20 deliberations) were transcribed (Appendix Q). One
deliberation was randomly selected from each of the four deliberating groups so that the sample
could include the broadest representation of the deliberations. Two of the deliberations resulted
in a determination that the claimant has ID (Conditions 1 and 7) and two resulted in a
determination that the claimant does not have ID (Conditions 3 and 5). Statements were counted
based upon AB strengths versus deficits in the ten skills areas outlined by the APA (2000) and on
the ID Information Sheet. A ratio of the number of statements that focused on AB strengths
versus AB deficits was created for all four deliberations together. A second ratio was created for
the juries that determined the claimant has ID and a third ratio was created for the juries that
determined the claimant does not have ID.
For all three ratios, the ratio of comments regarding strengths in AB versus weaknesses
was 4:3. In other words, for every three comments made about a weakness in AB, four comments
were made about strengths in AB. There did not appear to be a relationship between the
determination of ID status and the ratio of comments regarding strengths in AB versus
weaknesses because the ratio was the same regardless of whether the jury found the claimant to
have ID. The following AB skills areas were mentioned: academic, communication, community,
health, safety, self-care, self-direction, social-interpersonal, and work. Of those areas of
functioning, the following were mentioned at least five times across all transcripts:
communication, self-care, self-direction, social-interpersonal, and work.
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In addition to the planned ratio comparisons of the deliberation transcripts, several other
variables were also counted in the transcripts and the number of times these variables appeared
during deliberations was recorded. These variables varied across subject matter. This data is
presented in Table 5 with the variables listed from most-often mentioned to least-mentioned. The
mock jurors most frequently mentioned the appearance of symptoms before the age of 18
(suggesting they attended to the diagnostic criteria to some degree). They appeared to be next
most preoccupied with the claimant’s criminal history and the possibility of him having a
personality disorder.
Table 5. Frequency of Variables Mentioned During Deliberations (20% Sample)
Variable
Group 1
Group 3
Group 5
Group 7
a
Symptoms before age of 18 5
6
1
1
Criminal Behaviorb
1
3
4
0
c
Personality Disorder
0
2
1
3
Escape from Jaild
0
2
2
0
e
Poor effort on tests
0
1
0
3
Alcoholic father/motherf
0
2
1
1
g
Birth complications
0
1
1
1
Others believed he has IDh
0
1
2
0
i
Witnessed abuse
0
0
1
2
Victim of Neglectj
0
0
1
2
Fell off the housek
0
1
1
1
l
Learning Disorder
0
2
1
0
Memory-Strengthm
0
0
1
1
n
Self-Administered Enema
0
1
1
0
Street smartso
0
0
1
0
p
Married
0
0
1
0
Memory-Weaknessq
0
0
0
0
a
b
appearance of symptoms before the age of 18 years; history of and current criminal behavior; c
presence of a personality disorder; d successfully escapes from jail; e demonstrated poor effort on
past IQ tests; f having alcoholic parents; g complications during his birth; h other adults in
claimant’s life believed he has ID; i witnessed abuse as a child; j victim of neglect as a child; k
fell off the house as a child; l presence of a learning disorder; m memory was seen as a strength; n
claimant self-administered an enema; o claimant had street smarts; p claimant was married; q
claimant’s memory was seen as a weakness
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Total
13
8
6
4
4
4
3
3
3
3
3
3
2
2
1
1
0

Anecdotal Information from the Transcripts
The mock jurors appeared to share their personal experiences with individuals with
developmental disabilities with other jurors. One example of this was during Deliberation
Sample #1, when Juror #3 spoke about his stepfather who has Mild ID and is able to drive, work,
and raise a family. Following his comments, Juror #4, who initially stated that the claimant was
“too functional to be mentally retarded,” noted that she was not aware that individuals with ID
were capable of accomplishing such tasks. She then capitulated that “the guy could have mild ID
then.” Other jurors then agreed with Juror #4 and the jury ultimately decided that the claimant
does have ID. In addition, during Deliberation Sample #2, the jurors were initially split as to
whether the defendant has ID and spoke of their confusion about the role the claimant’s history
(e.g., his missing class, engaging in risky behavior, having an alcoholic mother) would play in a
determination of ID status. Jurors #5 and #6 then spoke of their volunteer experience with
children of low socio-economic status and that “all of those kids were poor, with absent parents,
and they scored low on IQ tests too…that doesn’t mean that they have mental retardation … it
means that they were lazy probably like this guy was.” That jury determined that the claimant
does not have ID.
The transcribed deliberations not only revealed that mock jurors shared past experiences
with individuals with developmental disabilities with each other, but also revealed that they were
sensitive to study’s manipulations of an independent variable. Specifically, examination of
Deliberation Sample #2 revealed that two jurors noted the inclusion of an IQ score of 76 in the
claimant’s background. Jurors #3 and #5 of that jury both noted that there was an IQ score of 76
in the claimant’s background during their deliberation. Examination of the deliberations also
indicated that the jurors sometimes believed the presence of higher IQ scores suggested poor
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effort on the tests with lower IQ scores. They essentially believed the claimants’ lower scores
were less valid because he was capable of attaining higher scores. This lessened their confidence
that the claimant has deficits in intellectual functioning. This finding is consistent with some
psychologists’ opinions that the higher scores should be interpreted as reflective of actual
functioning and lower scores should be considered reflective of poor effort (McClelland, 1973;
Rest, 1994).
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CHAPTER 5: DISCUSSION
Deliberation
One of the goals of this study was to obtain a better understanding of the impact of
deliberation on juror determinations of ID status. It was hypothesized that mock jurors would be
more likely to agree with the claimant’s position if they deliberated than if they did not. The
results of this study indicated this was the case. The mock jurors who deliberated were more
convinced the claimant has ID than were mock jurors who did not deliberate. The results of the
study are consistent with previous research in that deliberating mock jurors were more likely to
side with the claimant following deliberation than before deliberation. Studies have suggested
there can be a leniency effect that occurs during juror deliberations, such that jurors are more
likely to find in favor of a defendant after deliberation than they were before deliberation
(MacCoun & Kerr, 1988; McCoy, Nunez, & Dammeyer, 1999; Miller, Maskaly, Green &
Peoples, 2011; Ruva, McEvoy, & Bruant, 2007).
Unlike previous research that has examined the mechanisms through which deliberation
has that effect (e.g., methods of persuasion), this study was not designed to specifically address
why deliberation caused an increased likelihood of finding in favor of the claimant. That said,
the statistical analysis and anecdotal information provided in the deliberation samples gave an
indication of what could be the mechanism of change; specifically, stereotype reduction. In the
current study, deliberation resulted in a decrease in stereotypical attitudes toward individuals
with ID. This finding indicates that attitudes are modifiable, at least temporarily, and that
deliberation can result in movement toward a more realistic view of the disability.
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The theory of stereotype reduction is supported by the anecdotal information provided in
Deliberation Sample #1. Juror #3 in Sample #1 educated the other mock jurors about his
stepfather who has mild ID and is able to drive, work, and raise a family. He effectively helped
the other mock jurors accept a broader and more realistic view of the higher levels of functioning
that an individual with ID can have. Deliberation Sample #1 found the claimant to have ID.
These findings are consistent with previous research that has demonstrated that there is an
association between deliberation and stereotype reduction such that deliberation is associated
with reduced reliance on biases (Miller, Maskaly, Green & Peoples, 2011), reduced stereotype
endorsement (Haegerich, Salerno, & Bottoms, 2013), and that these reductions in bias affect
legal decision-making. These findings may also help explain why the leniency effect has been
inconsistently demonstrated in previous research (Devine et al., 2004; Devine et al. 2007).
Specifically, if the leniency effect is a result of reduction in stereotype bias, studies that are not
successful in reducing this bias will not show this effect.
In addition to identifying two possible change mechanisms, the data demonstrated that
deliberation may be associated with a more accurate determination of ID status. As a reminder,
the transcript mimicked the characteristics of an individual who was diagnosed with ID and the
fact that mock jurors who deliberated were more likely to find the claimant to have ID, it is
possible that group processes (e.g., informational influence) may have corrected jurors’
inaccurate beliefs about how individuals with ID function. This supposition is supported by the
finding that deliberating mock jurors demonstrated a significantly larger reduction in stereotypic
beliefs as compared to their non-deliberating counterparts. Linked with this finding is the
possibility that educating jurors about the characteristics associated with ID, even if limited in
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breadth, may assist them in coming to an accurate conclusion. At this point in time, this
hypothesis remains untested and requires further evaluation.
IQ Score of 76
As previously mentioned, preliminary research suggests that one IQ score, amongst
many, that is outside of the acceptable range decreases the likelihood that a claimant will be
found to have ID (Blume, Johnson, & Seeds, 2009). This data was obtained from a review of 234
Atkins cases and these authors interpreted the data to indicate that the court viewed the high prior
IQ score reflected the claimant’s true IQ and somewhat dismissed the lower scores. Accordingly,
it was hypothesized that the IQ score of 76 in the transcript would decrease the mock jurors’
likelihood of being convinced the claimant has ID.
The results of the current study did not support that of Blume and colleagues or the
hypothesis. The presence of a prior IQ score of 76 was not significantly associated with the mock
jurors being less convinced the claimant has ID. This was true in both deliberating and nondeliberating groups. However, the data are not completely clear on this issue. A trend arose such
that the difference on the dependent variable between the groups whose transcripts included and
did not include a prior IQ score of 76 approached significance in the direction of findings of notID. Had the study been one that mimicked a real hearing with regard to the amount of data
presented, lengthy expert witness testimony, and all of the intricacies that come with the
adversarial process, it is likely that a significant finding would have been present. It is typically
very easy for the prosecuting attorney to highlight the presence of an outlier and in doing so, puts
the validity of all of the other scores into question. In addition, courts have ruled out an ID
diagnosis based on IQ scores above 70 (Franqui v. State, 59 So. 3d 82 2011; Thomas v. State, 766
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So 2d 860 1998) and above 75 (Hearn v. Texas, 310 S.W. 3d 424 2010). Though not supported
by the current data, it is very likely that this red-herring is a powerful predictor of outcome.
Despite the lack of a significant effect of a high prior IQ score, the deliberations revealed
that the mock jurors often spoke about the claimant’s possible poor effort on the IQ tests. Poor
effort on IQ tests was the fourth most frequently mentioned variable (tied with the claimant’s
escape from jail and his alcoholic parents) in the sampled deliberations. Therefore, even though
the high prior IQ score did not have the expected degree of influence on the outcome variable,
the mechanism by which the high prior IQ was expected to be influential was present during
deliberation.
The lack of a significant finding is not likely due to a manipulation error. The transcript
outlines the score of 76 as an exception to the range of the other historical scores. Instead, data
from the deliberation samples suggest that any possible effect that a high prior IQ score had on
their opinions was lessened by the claimant’s other scores that were suggestive of ID. In
Deliberation Sample #2, the jurors spoke about the 76 score being the only score (out of nine
scores) that fell out of the ID range. In addition, another juror in the same sample indicated that
he/she considered the 76 to be a “low score.” Therefore, although they noticed the IQ score of
76, they did not necessarily perceive it to be categorically different from the other scores and/or
they were not convinced of adequate intellectual functioning by only one high prior IQ score.
The most likely reason that the high prior IQ did not result in a significant finding is that
the claimant had eight other prior scores that were indicative of an affirmative ID determination.
Triers of fact are less likely to sway their opinion on a single piece of evidence if there are eight
other pieces of evidence suggesting another determination is more accurate. It is very uncommon
for claimants in Atkins cases to have: 1) an extensive test history; and 2) several prior scores that
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fall in the ID range. Therefore, this study probably would have resulted in a significant finding if
there were fewer historical scores in the ID range and if the case was more similar to the cases
reviewed by Blume and colleagues (2009). There is good reason to suspect that the conclusion
by Blume and colleagues (2009) that a high IQ score significantly reduces the chance of an
affirmative ID determination is the more accurate portrayal of most Atkins cases.
Blume and colleagues (2009) did not identify if a score should be a certain number of
points above the SEM to impact legal decision-making in Atkins cases, but it is possible that the
IQ score needs to be a certain number of points outside of the SEM to have a significant effect.
For example, because the analysis with a prior IQ score of 76 in this study approached
significance, it is possible that the presence of a prior IQ score of 78 or 80 would have resulted in
a significant finding. In this study there was also only one IQ score above 75 in the claimant’s
history and it is also possible that if there were two IQ scores of 76 in the claimant’s record that
the mock jurors would have been more convinced the claimant has ID.
The case used in this study was not a typical Atkins case, but there are helpful
implications of the current findings in Atkins cases. One such implication is that for jurors, a
single high prior IQ score that falls outside of the SEM by one point is not high enough for them
to rule out a diagnosis of ID if there is other evidence of intellectual deficits. This suggests that,
like clinicians, mock jurors are capable of examining different pieces of evidence and then
making a determination of ID. It also suggests that claimants’ claims of ID status may be more
likely to succeed with an Atkins claim if they have multiple IQ scores below 70 or perhaps 75 for
Courts and jurists who apply the standard error of measurement.
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Order of the Presentation of Evidence
Although there is a large body of research that supports the presence of either a primacy
or recency effect on decision-making, only four studies have been conducted in relation to legal
decision-making. These studies have demonstrated a strong recency effect such that mock jurors
are more likely to be convinced by the party who presented their evidence last (Costabile and
Klein, 2005; Furnham, 1986; Walker, Thibaut, and Andreoli, 1972; Wilson and Miller, 1968).
Unlike prior research, the findings of this study suggested the presence of a primacy effect such
that the mock jurors were more convinced by the IQ evidence presented by the claimant when it
was presented before the AB evidence.
The order effect findings were surprising for a couple of reasons. First, it was expected
that there would be a recency effect, not a primacy effect. Studies that have examined order
effects in presentation of evidence in legal decision-making have found that the information
provided at the end of a presentation was more influential than information provided at the
beginning. Specifically, previous research has shown that jurors are more likely to find in favor
of the party that presented second during the proceedings (see for example, Costabile & Klein,
2005; Furnham, 1986; Walker, Thibaut, & Andreoli, 1972).
The primacy effect was found only for the presentation of evidence related to intellectual
functioning. This was surprising because order effects typically occur regardless of the type of
information being presented (Barron & Yechiam, 2009; Korner & Gilchrist, 2007). However, this
effect probably occurred because of the order of the diagnostic criteria presented to the mock
jurors. On the ID information sheet, deficits in intelligence functioning is the first prong of the
criteria. It is likely that the mock jurors heard the IQ evidence presented by the claimant first and
determined the first diagnostic criteria had been met. This caused them to then focus on the next
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prong, which is deficits in AB functioning. This is supported by the exploratory analysis of the
deliberation transcripts. IQ scores were not mentioned as often as the last diagnostic criteria
prong (i.e., appearance of symptoms before the age of 18) and criminal behavior (which, as
previously mentioned, is often seen as an adaptive behavior strength). The exploratory analysis
indicated that the mock jurors were more concerned with discussing the second and third prongs
of the diagnostic criteria.
In trying to explain the order effect findings, it is important to note that the intellectual
functioning evidence presented by both sides was identical – experts from both sides reported the
same prior IQ scores and they reported the same scores from their current administrations of the
IQ tests. The testimony on AB functioning, however, from the claimant and the state was
dramatically different from each other. It is possible that because both experts presented the same
evidence regarding intellectual functioning, the mock jurors were more convinced by the
claimant’s expert’s interpretation of that evidence because the claimant presented first. In other
words, the order effect phenomena found in this study may be a product of which party presented
the same evidence first instead of whether a certain type of evidence was presented first. This, of
course, appears to apply only in situations in which both sides are presenting similar information,
which is highly unlikely in a real Atkins case.
Though one might suggest that the intellectual functioning evidence presented by both
sides naturally favored the claimant because all of the scores (with the exception of the addition
of the IQ score of 76) fell within the SEM of a cutscore of 70, the results does not support this
theory. If this were the case, then the mock jurors would have been equally convinced that the
claimant had intellectual deficits regardless of when the evidence of intellectual functioning was
presented and this was not observed. Therefore, it may be appropriate to suggest that when the
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evidence presented by both sides during a hearing is similar, and when the content of the
evidence can be interpreted to be in favor of either side, the party that presents first during the
trial/hearing (in an ID status hearing, that will always be the claimant but in other types of
hearing, that may be state) may benefit if that information is presented first.
Juror Subject Variables
Need for Cognition (NFC). Need for cognition represents the individual’s tendency to
willingly engage in cognitively challenging tasks. Research has shown that, post-deliberation,
individuals low in NFC are more likely to affiliate with individuals who are high in NFC
(Shestwosky & Horowitz, 2004). Previous research has also shown that high-NFC individuals
make more active and convincing comments than low-NFC jurors during deliberations and this
is likely the mechanism through which need for cognition and deliberation interact in juror
decision making (Shestowsky & Horowitz, 2004). Accordingly, it was expected that mock jurors’
levels of NFC would moderate the effect of deliberation on the degree to which they were
convinced the claimant has ID. Specifically, it was hypothesized that mock juries that deliberated
would be more convinced the claimant has ID than would mock juries that did not deliberate
because the high-NFC individuals would convince the low-NFC jurors that the claimant has ID
during deliberation. The results of this study did not demonstrate this pattern.
The results indicated that the jurors’ need for cognition did not interact with deliberation
to affect their opinions regarding ID status. The mock jurors who were low in need for cognition
were not swayed by their high-NFC counterparts’ comments during deliberation. These results
suggest that there may other subject variables that explain the opinion shift of low-NFC
individuals that occurred in previous studies, but did not occur in this one. Although the lack of a
significant finding could have been attributed to a lack of low- or high-NFC individuals in the
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current population, examination of the range of NFC scores revealed that the mock jurors of this
study represented the full range of possible NCS scores and that the average NCS score fell in
the middle of the range. Furthermore, skewness and kurtosis statistics were also not significant
for the NCS scale. This suggests that a lack of low- or high-NFC individuals is not an
appropriate explanation for the lack of a significant NFC-deliberation interaction.
Interestingly, NFC moderated the effect of a high prior IQ on the degree to which the
mock juror was convinced the claimant has ID. Specifically, the low-NFC mock jurors were
equally convinced the claimant has ID and this was true regardless of the presence of the prior
IQ score of 76. In contrast, mock jurors who were high-NFC were less convinced the claimant
has ID when the 76 IQ score was present. Although not anticipated, this relationship is
understandable given that the presence of even one IQ score outside of the acceptable range
complicates the decision as to whether the claimant has ID. In these cases triers-of-fact must
evaluate the score and come to a decision about its validity. The difficulty created by the
presence of a high IQ score situation is demonstrated by the various methods with which courts
have dealt with multiple IQ scores with at least one being above 70 or 75 (e.g., averaging the
scores; evaluating all of the possible reasons for the score). However, it is possible that
individuals who were high in NFC were sensitive to this complication, as examining this
conundrum is complicated and confusing, and requires an investment of deeper level thinking.
This supposition is consistent with previous research that has defined NFC as a willingness to
engage in cognitively-difficult tasks (Cacioppo, Petty, Feinstein, & Jarvis, 1996).
In comparison to high-NFC mock jurors, mock jurors who were low on the NFC scale
may have grouped the IQ score of 76 with the other scores and brushed it off as an acceptable
anomaly with having little consequence. This pattern is consistent with previous research that has
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demonstrated that low-NFC individuals are more likely to use lesser cognitively-demanding
methods of managing large bodies of information (Pety, Brinol, Loersh, & McCaslin, 2009). The
NFC-high prior IQ interaction may also help explain why the main effect of the high prior IQ
reached statistical significance, but did not accomplish it. Individuals with low-NFC scores
probably did not register the higher IQ score as meaning something different from the other
scores.
The findings regarding NFC in this study suggest that judges may be more suited for
deciding Atkins cases because they are more likely to be high-NFC individuals. They embrace
cognitively-difficult tasks such as legal cases. It is possible that high-NFC jurors would also be
suited to handle the difficult task of determining ID status. However, it may be difficult to screen
all potential jurors for NFC during voir dire. Therefore, this finding conflicts with other findings
of this study that suggest that jurors are appropriate triers of fact for Atkins cases. Given that the
comparison of judges versus jurors as decision-makers in Atkins cases is outside of the purview
of this study, firm conclusions cannot be drawn. Regardless, the findings of this study do suggest
that there are benefits and drawbacks to jurors being triers of fact in Atkins cases.
Legal authoritarianism. Legal authoritarianism has been associated with characteristics
such as relating well to authority and being punitive toward offenders. Individuals high in legal
authoritarianism are likely to side with the state during criminal trials (Altemeyer, 1996).
However, deliberation has been shown to moderate the effect of legal authoritarianism on juror
decisions such that individuals who are highly authoritarian tend to become less punitive during
deliberation due to discussion with their less-authoritarian counterparts (Bray & Noble, 1978). A
similar phenomenon was expected to occur during the present study and the data suggested that
it did.
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The finding in this study was more complex than anticipated. Specifically, the
relationship between legal authoritarianism and deliberation was qualified by a three-way
interaction effect between legal authoritarianism, evidence presentation order, and deliberation
on the degree to which the mock jurors were convinced the claimant has ID. Within the juries
that did not deliberate, mock jurors who were low in authoritarianism were sensitive to the
primacy effect such that they were more likely to be convinced the claimant has ID if they
received the intellectual functioning evidence first. In contrast, non-deliberating mock jurors who
were high in authoritarianism were equally convinced the claimant has ID and this was true
regardless of which type of evidence they received first. This difference disappeared in juries that
deliberated.
The legal authoritarianism findings suggest that deliberation eliminated the effect of
authoritarianism on how convinced the mock jurors were that the claimant has ID. Essentially, in
the juries that deliberated, the mock jurors’ level of authoritarianism did not make a significant
difference on whether they were convinced the claimant has ID. This finding likely also explains
why authoritarianism did not have an overall main effect on the degree to which the mock jurors
were convinced the claimant has ID; a main effect is statistically insignificant if it only affects
half of the mock jurors. The findings of this study are consistent with previous research that has
suggested that deliberation is associated with a reduction in juror bias (Kassin & Wrightsman,
1983).
This study’s results imply that deliberation will remove the bias created by a juror’s
authoritarian beliefs. This finding concurs with this study’s finding that deliberation also
decreased stereotype bias. Another implication from the results are that if claimants’ attorneys
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are unable to strike legal authoritarians from a jury in an Atkins case, the jurors’ authoritarianism
may not necessarily affect their final determinations after deliberation.
Endorsement of stereotypes about individuals with ID. There is a body of literature
that suggests that the general public endorses incorrect beliefs about individuals with ID,
including that they are completely incapable of performing the majority of day-to-day tasks (e.g.,
working; cooking; maintaining appropriate hygiene) and that all individuals diagnosed with ID
present in the same way. In short, the predominating view of an individual diagnosed with ID is
akin to an individual that falls in the moderate to severe level of dysfunction (Doane & Salekin,
2009). Research has also shown that these attitudes have not changed much during the past 50
years and that they are still present today (Siperstein, Norins, Corbin, & Shriver, 2003). In fact,
there are judicial opinions within the past 5 years that endorse such beliefs (Neal v. State, 256
S.W.3d 264 2008; Hooks v. Workman, 689 F.3d 1148 2012). Therefore, it was expected that the
degree to which mock jurors supported stereotyped thinking about individuals with ID would
affect the degree to which they were convinced the claimant has ID.
Despite the strong research base, the results of the present study did not support this
theory. Instead, the findings indicated that the mock jurors’ stereotypes about individuals with ID
did not affect their opinions regarding an ID diagnosis. Examination of the post-group-discussion
in CLAS-MR scores and the range of the change scores suggested that skew or kurtosis is not a
reasonable explanation for the lack of findings. In addition, although deliberation minimized the
effect of stereotype bias, the anecdotal information from the deliberations samples indicate a few
of the mock jurors endorsed some stereotypes (e.g., that individuals with ID cannot have
strengths in adaptive behavior functioning). Accordingly, the lack of a significant finding does
not appear to be because the mock jurors did not have any stereotypes about individuals with ID.
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A more reasonable explanation for the lack of a significant finding is that the CLAS-MR
measure did not fully capture the stereotypes that were activated by the case used in this study.
For example, most of the CLAS-MR items address activities that an individual with ID should
and should not be doing or specific activities that they can or cannot do. It does not measure the
individual’s belief that individuals with ID have strengths in adaptive behaviors as well as
weaknesses, which was the main stereotype that was addressed in the transcript. Therefore, the
CLAS-MR may not have comprehensively addresssed the stereotypes that could have affected
the mock jurors’ decision-making processes in the case used in this study. This could explain
why the mock jurors still had stereotyped beliefs that would affect their decision making, but that
the CLAS-MR scores did not reflect these beliefs.
Relationship Between the Two Dependent Variables
As hypothesized, there was a positive correlation between the degree to which the mock
jurors were convinced the claimant has ID and their yes/no determinations of his ID status. It is
surprising, however, that the correlation was only .53. This correlation suggests that there are
various factors that come into play in juror decision-making in ID determinations and that the
degree to which they are convinced the claimant has ID is just one of them. Previous research
suggests that that are social processes that occur during deliberation (e.g., group polarization,
normative influence) that may explain why there is not a stronger correlation between how
convinced jurors were that the claimant has ID and their ultimate ID determination (Devine,
Buddenbaum, Houp, Stolle, & Studebaker, 2007; Stasser, Stella, Hanna, and Colella, 1984;
Sunstein, 2008). For example, a mock juror may have been only somewhat convinced that the
claimant has ID, but felt pressure from the group to vote that he does have ID if the other jurors
felt that way (i.e., normative influence).

82

Limitations
There are several limitations to this study that should be discussed. First, the sample in
this study was solely an undergraduate population. The mock jurors were young, early in their
education, and predominantly female and Caucasian. Because the undergraduate sample was not
an exact demographic representation of potential jury pools in Atkins cases, the sample of this
study can be considered a limitation to ecological validity. Some researchers have argued that
undergraduate samples are not representative of true juror pools (Fox, Wingrove, & Pfeifer,
2011; Keller & Weiner, 2011). However, “while these criticisms have some face validity, there is
often no theoretical reason to suspect such a difference, and only inconsistent empirical support
for such claim” (Nunez, McCrea, & Culthane, 2011, p. 440). In addition, several studies have
demonstrated no sample effects on juror verdicts (Bornstein, 1999; Hosch, Culthane, Tubb, &
Granillo, 2011; Nunez, Dahl, Tang, & Jensen, 2007; Nunez, McCrea, & Culthane, 2011; Nunez
McCoy, Clark, & Shaw, 1999). Therefore, despite the limitation, there is little cause to suspect
that the results of this study will not generalize to actual jury decision-making processes in
Atkins cases.
In addition to limitations related to the sample, the instructions used in this study were
based on instructions used in criminal proceedings in Tuscaloosa, Alabama. While these
instructions are not representative of those used across the nation, given that judges are given
discretion on how to charge the jury, it stands to reason that jury directions are similar across the
country, but do not completely mimic the one used in the study.
A third limitation to the study was the need to reduce the amount of information provided
for consideration in the Atkins hearing. The original transcript of the expert witness testimony
was approximately 550 pages (one page of this transcript had approximately 154 spoken words)
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and the final transcript was approximately 30 pages (one page of this transcript had
approximately 344 words). The transcript in this study contained approximately 12% of the
spoken words of the original transcript. Because the final transcript retained the important expert
testimony made in the actual case, it is unlikely, but possible, that the deliberation content and
determinations of ID status would have been different if the mock jurors experienced the full
content of the testimony.
Lastly, because this study included mostly five- to eight- person juries, the results of this
study are not generalizable to all jury-tried Atkins hearings. It is possible that the group processes
that occurred in this study’s juries will not be present in 12-person juries. However, “research
has not shown that juries of different sizes reach different verdicts—which is consistent with the
Williams court's interpretation of the available literature” (Pearce & Wingrove, 2009, p. 32).
Therefore, although the six-person juries used in this study is a limitation to ecological validity,
it is likely that the results of this study are still representative of some jury-tried Atkins cases.
Conclusions and more recommendations for future research
This study was the first to examine legal, historical, social, and individual subject factors
that may interact to influence a jury’s decision regarding ID status. The results of this study
provided insight into extra-personal factors (e.g., order of presentation of evidence, deliberation,
high prior IQ score) and intra-personal factors (e.g., stereotypical thinking regarding the
characteristics associated with ID, need for cognition, legal authoritarianism) that may influence
jury decision-making. This study also examined a few possible interactions between those factors
(e.g., that deliberation can lessen the effect of present inaccurate stereotypes or that introducing a
high IQ score in the testimony is more biasing for high-NFC jurors than low-NFC jurors) that
will affect juror decision-making in Atkins cases.
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There are practical implications for the results of this study. Attorneys can use the results
of the study to inform their choices for evidence presentation order to best serve their clients
(either the state or the claimant). When attorneys are considering the evidence presentation order
for their case, they may benefit from determining whether their strongest points are unique to
their side or if their adversary will be presenting similar information. Attorneys can also use this
study to educate their clients in jury-tried Atkins hearings that deliberation may lessen the impact
of jurors’ bias on their final decisions.
This study may spur interest in the field so that research examining jury group processes
in Atkins cases will gain momentum, and investigators who are unaware that these issues exist
will be exposed to the possible research questions available to them. This study supports the
supposition that not only will all three variables of interest in this study affect triers of fact’s
decision-making process in Atkins hearing, but that individual subject variables will interact with
those situational variables as they come to a decision.
The findings of this study suggest that future research examining NFC in Atkins cases
may benefit from using less complicated case material. This will allow differences in decision
making between high-NFC and low-NFC individuals to be more apparent. Other studies should
more fully explore the types of stereotype biases that can play a role in Atkins cases and help
create a contemporary measure of stereotype endorsement that maps more directly onto the AB
strengths and weaknesses that may apply in Atkins cases, including criminal behavior. As
discussed earlier, the lack of a significant finding due to a high prior IQ score was likely a result
of the atypical plethora of scores in the ID range in the claimant’s history. Future studies will
benefit from using case information that is more representative of most Atkins cases. In addition,
future research should use qualitative designs to more closely examine the evolution of mock
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juror opinion from pre- to post- deliberation states to determine the exact social processes (e.g.,
group polarization, normative or information influence) that mediate the leniency effect found in
this study.
This study indicated that even an hour of group discussion can eliminate the effect of
juror bias on their decision-making. It is recommended that jurors serving at an Atkins hearing
receive more intensive education regarding diagnosing ID and common myths regarding the
diagnosis. This information may be included in their juror instructions or may be part of a short
tutorial as part of the hearing process.
In conclusion, this study was the first to examine how subject variables interact with
different case variables (e.g., high prior IQ score, evidence presentation order) and deliberation
in jury-tried Atkins cases. The findings from this study can help attorneys working on Atkins
cases make decisions about their case presentation to the jury. In addition, this study opened the
door for many future research possibilities, including examining the social processes that occur
during deliberation that cause a leniency effect. This study is undoubtedly a valuable
contribution to the field of Atkins-related research.

86

REFERENCES
Abrams, D., Wetherell, M., Cochrane, S., Hogg, M.A., & Tuner, J. C. (1990). Knowing what to
think by knowing who you are: Self-categorization and the nature of norm formation,
conformity, and group polarization. British Journal of Social Psychology, 29, 97-119.
doi: 10.1111/j.2044-8309.1990.tb00892.x
Adams, L. T., Bryden, M. W., & Griffith, J. D. (2011). Middle Eastern racial bias and the impact
of jury deliberation. American Journal of Forensic Psychology, 29, 41-44. Retrieved
from http://www.forensicpsychology.org/journal.htm
Altemeyer, B. (1988). Enemies of freedom: Understanding right-wing authoritarianism. San
Francisco: Jossey-Bass.
Altemeyer, B. (1996). The authoritarian specter. Cambridge, MA: Harvard University Press.
Altemeyer, B. (2002). Dogmatic behavior among students: Testing a new measure of dogmatism.
The Journal of Social Psychology, 142, 713-721. doi: 10.1080/00224540209603931
American Association on Intellectual and Developmental Disorders. (2010). Intellectual
Disability: Definition, classification, and systems of supports, Eleventh Edition.
Washington, DC: American Association on Intellectual and Developmental Disorders
American Psychiatric Association. (2000) Diagnostic and Statistical Manual of Mental
Disorders, Fourth Edition, Text Revision. Washington, DC, American Psychiatric
Association.
American Psychiatric Association. (2013) Diagnostic and Statistical Manual of Mental
Disorders, Fifth Edition. Washington, DC, American Psychiatric Association.
Anderson, N. H. (1965). Primacy effects in personality impression information using a
generalized order effect paradigm. Journal of Personality and Social Psychology, 2(1), 19. doi: 10.1037/h0021966
Apodaca et al. v. Oregon. 406 U.S. 404 (1972).
Atkins v. Virginia. 536 U.S. 304, 122 S. Ct. (2002).

87

Barron, G. & Yechiam, E. (2009). The coexistence of overestimation and underweighting of rare
events and the contingent recency effect. Judgment and Decision Making, 4, 447-460.
Retrieved from http://journal.sjdm.org/
Blume, J. H., Johnson, S., & Seeds, C. W. (2009). An empirical look at Atkins v. Virginia and its
application in capital cases. Cornell Law School Legal Studies Research Paper Series,
Paper # 7.
Blume, J. H., Johnson, S., & Seeds, C. W. (2009). Of Atkins and men: Deviations from clinical
definitions of mental retardation in death penalty cases. Cornell Law School Legal
Studies Research Paper Series, Paper # 122.
Bodenhausen, G. V., Gabriel, S., & Lineberger, M. (2000). Sadness and susceptibility to
judgmental bias: The case of anchoring. Psychological Science, 11, 320-323. doi: 10.
1111/1467-9280.00263.
Bornstein, B. H. (1999). The ecological validity of jury simulations: Is the jury still out?. Law
and Human Behavior, 23, 75-91. doi: 10.1023/A:1022326807441
Bornstein, B. H. (2004). The impact of different types of expert scientific testimony on mock
jurors’ liability verdicts. Psychology, Crime, & Law, 10, 429-446. doi:
10.1080/1068316030001629292
Bothwell, R. K., Pigott, M. A., Foley, L. A., & McFatter, R. M. (2006). Racial bias in juridic
judgment at private and public levels. Journal of Applied Social Psychology, 36, 21342149. doi: 10.1111/j.0021-9029.2006.00098.x
Bray, R. M., & Noble, A. M. (1978). Authoritarianism and decisions of mock juries: Evidence of
jury bias and group polarization. Journal of Personality and Social Psychology, 36, 14241430. doi: 10.1037/0022-3514.36.12.1424
Brown, R. (1985). Social Psychology. The Free Press: New York.
Burnett, A. & Badzinski, D. M. (2000). An exploratory study of argument in the jury decisionmaking process. Communication Quarterly, 48, 380-396. doi:
10.1080/01463370009385605
Burns, D. A., Wosje, R. E., & Brunson, W. J. (2010). Presiding over a capital case: A benchbook
for judges. NJC.
Butler, B. (2007). The role of death qualification in capital trials involving juvenile defendants.
Journal of Applied Social Psychology, 37, 549-560. doi: 10.1111/j.15591816.2007.00174.x
Butler, B. & Moran, G. (2007). The impact of death qualification, belief in a just world, legal
authoritarianism, and locus of control on vernirepersons’ evaluations of aggravating and
88

mitigating circumstances in capital trials. Behavior Sciences & the Law, 25, 57-68. doi:
10.1002/bsl.734
Cacioppo, J. T., & Petty, R. E. (1982). The need for cognition. Journal of Personality and Social
Psychology, 42, 116-131. doi: 10.1037/0022-3514.42.1.116
Cacioppo, J. T., Petty, R. E., Feinstein, J. A., & Jarvis, W. B. (1996). Dispositional differences in
cognitive motivation: the life and times of individuals varying in need for cognition.
Psychological Bulletin, 119, 197-253. doi: 10.1037/0033-2909.119.2.197
Cacioppo, J. T., Petty, R. E., & Morris, K. J. (1983). Effects of need for cognition on message
evaluation, recall, and persuasion. Journal of personality and social psychology, 45, 805818. doi: 10.1037/0022-3514.45.4.805
Caplan, P. (2004). Bias and subjectivity in diagnosing mental retardation in death penalty cases.
In P. Caplan and L. Cosgrove (Eds). (pp. 55-60). Bias in psychiatric diagnosis. Maryland:
Rowman & Littlefield Publishers, Inc.
Ceci, S. J., Scullin, M., & Kanaya, T. (2010). The difficulty of basing death penalty eligibility on
IQ cutoff scores for mental retardation. Ethics & Behavior, 13, 11-17. doi:
10.1207/S15327019EB1301_03
Chapman, G. B. & Bornstein, B. H. (1996) The more you ask for, the more you get: Anchoring in
personal injury verdicts. Applied Cognitive Psychology, 10, 519-540. doi:
10.1002/(SICI)1099—0720(199612)10:6<519
Chen, Debra R. (2011). Determinations of mental retardation: The influence of standard of proof.
(Unpublished masters thesis). University of Alabama, Tuscaloosa, Alabama.
Cheng, P., & Chiou, W. (2008). Framing effect in group investment decision making: Role of
group polarization. Psychological Reports, 102, 283-292. doi: 10.2466/pr0.102.1.283-292
Cherry, J. (2006). The Impact of Normative Influence and Locus of Control on Ethical
Judgments and Intentions: a Cross-Cultural Comparison. Journal of Business Ethics, 68,
113-132. Retrieved from http://link.springer.com/article/10.1007/s10551-006-9043-3#
Collins, P. A. (2009). The effects of cognitive disability evidence on death penalty dispositions:
An analysis post Atkins v. Virginia. Criminal Justice Studies: A Critical Journal of
Crime, Law and Society, 22, 17-38. doi: 10.1080/14786010902796465
Commonwealth v. Vandiover, 962 A.2d 1170 (2009).
Costabile, K.A. & Klein, S. B. (2005). Finishing strong: Recency effects in juror judgments.
Basic and Applied Social Psychology, 27, 47-58. doi: 10.1207/s15324834basp2701_5

89

Costanzo, M. & Costanzo, S. (1992). Jury decision making in the capital penalty phase: Legal
assumptions, empirical findings, and a research agenda. Law and Human Behavior, 16,
185-201. doi: 10.1007/BF01044797
Cutler, B. L., Moran, G., & Narby, D. L. (1992). Jury selection in insanity defense cases. Journal
of Research in Personality, 26, 165-182. doi: 10.1016/0092-6566(92)90052-6
Daley, T. C., Whaley, S. E., Sigman, M. D., Espinosa, M. P., Neumann, C. (2003). IQ on the rise:
The Flynn Effect in rural Kenyan children. Psychological Science, 14, 215- 219. doi:
10.1111/1467-9280.02434
Davis, J. H., Kerr, N. L., Atkin, R. S., Holt, R., & Meek, D. (1975). The decision processes of 6and 12-person mock juries assigned unanimous and two-third majority rules. Journal of
Personality and Social Psychology, 32(1), 1-14. doi: 10.1037/h0076849
Dean, A. C., Victor, T. L., Boone, K. L., & Arnold, G. (2008). The relationship of I Q to effort test
performance. The Clinical Neuropsychologist, 22, 705-722. doi:
10.1080/13854040701440493
Demakis, G. J., Sweet, J. J., Sawyer, T. P., Moulthrop, M., Nies, K., & Clingerman, S. (2001).
Discrepancy between predicted and obtained WAIS-R IQ scores discriminates between
traumatic brain injury and insufficient effort. Psychological Assessment, 13, 240-248. doi:
10.1037/1040-3590.13.2.240
DeMatteo, D., Marczyk, G., & Pich, M. (2007). A national survey of state legislation defining
mental retardation: Implications for policy and practice after Atkins. Behavioral Sciences
and the Law, 25, 781-802. doi: 10.1002/bsl.777
Devine, D. J., Clayton, L., D., Dunford, B. B., Seying, R., & Pryce, J. (2000). Jury decision
making: 45 years of empirical research on deliberating groups. Psychology, Public Policy,
and Law, 7, 622-727. doi: 10.1037/1076-8971.7.3.622
Devine, D. J., Buddenbaum, J., Houp, S., Stolle, D. P., & Studebaker, N. (2007). Deliberation
quality: A preliminary examination in criminal juries. Journal of Empirical Legal Studies,
4, 273-303. doi: 10.1111/j.1740-1461.2007.00089.x
Devine, D. J.., Olafson, K. M., Jarvis, L. L., Bott, J. P., Clayton, L. D., & Wolfe, J. M. (2004).
Explaining jury verdicts: Is leniency bias for real? Journal of Applied Social Psychology,
34, 2069- 2098. doi: 10.1111/j.1559-1816
Diamond, S. S. (1997). Illuminations and shadows from jury simulations. Law and Human
Behavior, 21, 561-571. doi: 10 1023/A:1024831908377
Doane, B. M., & Salekin, K. L. (200). Susceptibility of current adaptive behavior measures to
feigned deficits. Law and Human Behavior, 33, 329-343. doi: 10.1007/s10979-008-91575
90

Duvall, J. C., & Morris, R. J. (2006). Assessing mental retardation in death penalty cases:
Critical issues for psychology and psychology practice. Professional Psychology:
Research and practice, 37, 658-665. doi: 10.1037/0735-7028.37.6.658
Enough, B. & Mussweiler, T. (2001). Sentencing under uncertainty: Anchoring effects in the
courtroom. Journal of Applied Social Psychology, 31, 1535-1551. doi: 10.1111/j.15591816.2001.tb02687.x
Ex parte Briseno, 135 SW 3d 1 (2004).
Evans, C. J., Kirby, J. R., & Fabrigar, L. R. (2003). Approaches to learning, need for cognition,
and strategic flexibility among university students. British Journal of Educational
Psychology, 73, 507-528. doi: 10.1348/000709903322591217
Evans, L. M., & Petty, R. E. (2003). Self-guide framing and persuasion: Responsibly increasing
message processing to ideal levels. Personality and Social Psychology Bulletin, 29, 313324. doi: 10. 1177/0146167202250090.
Farr, J. L. (1973). Response requirements and primacy-recency effects in a simulated selection
interview. Journal of Applied Psychology, 57, 228-232. doi: 10.1037/h0034708
Fennell, M., Barchas, P. R., Cohen, E. G., McMahon, A. M., & Hildebrand, P. (1978). An
alternative perspective on sex diff erences in organizational settings: The process of
legitimation. Sex Roles, 4, 589-604. doi: 10.1007/BF00287203
Fletcher, J. M., Stuebing, K. K., & Hughes, L. C. (2010). IQ scores should be corrected for the
Flynn Effect in high-stakes decisions. Journal of Psychoeducational Assessment, 28, 469472. doi: 10.1177/0734282910373341
Fleischhauer, M. & Enge, S. (2010). Same or different? Clarifying the relationship of need for
cognition to personality and intelligence. Personality and Social Psychology Bulletin, 36,
82-96. doi: 10.1177/0146167209351886
Flynn, James R. (1987). Massive IQ gains in 14 nations: What IQ tests really measure.
Psychological Bulletin, 101, 171-191. doi: 10.1037/0033-2909.101.2.171
Flynn, J. R. (1998). IQ gains over time: Toward finding the causes. In U. Neisser (Ed.), The
rising curve: Long-term gains in IQ and related measures (25-66). Washington, DC:
American Psychological Association.
Flynn, James R. (1999). Searching for justice: The discovery of IQ gains over time. American
Psychologist, 54, 5-20. doi: 10.1037/0003-066X.54.1.5

91

Flynn, James R. (2000). The hidden history of IQ and special education: Can the problems be
solved? Psychology, Public Policy, and Law, 6, 191-198. doi: 10.1037/10768971.6.1.191
Flynn, J. R. (2006a). Tethering the elephant: Capital cases, IQ, and the Flynn Effect. Psychology,
Public Policy, and Law, 2, 170-189. doi: 10.1037/1076-8971.12.2.170
Flynn, J. R. (2006b). What is intelligence? Cambridge, UK: Cambridge University Press
Flynn, J. R., Shaughnessy, M. F., & Fulgham, S. W. (2012). An interview with Jim Flynn about
the Flynn Effect. North American Journal of Psychology, 14, 25-38. Retrieved from
http://ehis.ebscohost.com.libdata.lib.ua.edu/ehost/pdfviewer/pdfviewer?sid=0ce8227a5cf8-42c5-bd79-92b37498c7b8%40sessionmgr114&vid=4&hid=115
Franqui v. State. 59 So.3d 82 (2011).
Friedkin, N. E. (1999). Choice shift and group polarization. American Sociological Review, 64,
856-875. doi: 10.2307/2657407.
Furnham, A. (1986). The robustness of the recency effect: Studies using legal evidence. The
Journal of General Psychology, 113, 351-357. Retrieved from
http://www.tandf.co.uk/journals/titles/00221309.asp.
Furnham, A., & Boo, H. C. (2011). A literature review of the anchoring effect. The Journal of
Socio-Economics, 40, pp. 35-42. doi: 10. 1016/j.socec.2010.10.008.
Gastil, J., Burkhalter, s, & Black, L. W. (2007). Do juries deliberate: A study of deliberation,
individual difference, and group member satisfaction at a municipal courthouse. Small
Group Research, 38, 337-359. doi: 10.1177/104649407301967
Graziano, S. J., Panter, A. T., & Tanaka, J. S. (1990). Individual differences in information
processing strategies and their role in juror decision making and selection. Forensic
Reports, 3, 279-301. Retrieved from http://psycnet.apa.org/psycinfo/1991-01082-001
Green v. Johnson. 515 F.3d 290 (2008).
Gresham, F. M. (2009). Interpretation of intelligence test scores in Atkins cases: Conceptual and
psychometric issues. Applied Neurpsychology, 16, 91-97. doi:
10.1080/09084280902864329
Hall v. Quaterman, 534 F.3d 365 (2008).
Haegerich, T. M.; Salerno, J. M.; Bottoms, B. L. (2013) Are the effects of juvenile offender
stereotypes maximized or minimized by jury deliberation? Psychology, Public Policy,
and Law, 19, 81-97. doi: 10.1037/a0027808

92

Haugtvedt, C. P., & Petty, R. E. (1992). Personality and persuasion: Need for cognition
moderates the persistence and resistance of attitude changes. Journal of Personality and
Social Psychology, 63, 308-319. doi: 10.1037/0022-3514.63.2.308
Helland, E. & Raviv, Y. (2008). The optimal jury size when jury deliberation follows a random
walk. Public Choice, 134, 255-262. doi: 10.1007/s11127-007-9222-5
Henry, D., Keys, C., Balcazar, F., & Jopp, D. (1996). Attitudes of community-living staff
members toward persons with mental retardation, mental illness, and dual diagnosis.
Mental Retardation, 34, 367-379. Retrieved from aaiddjournals.org
Henry, D., Keys, C., Jopp, D., & Balcazar, F., (1996). The Community Living Attitudes Scale,
Mental Retardation Form: Development and psychometric properties. Mental
Retardation, 34, 149-158. Retrieved from aaiddjournals.org
Hearn v. Texas. 310 S.W.3d 424 (2010).
Holbert, R. L., Lambe, J. L., Dudo, A. D., & Carlton, K. A. (2007). Primacy effects of The Daily
Show and national TV news viewing: Young viewers, political gratifications, and internal
political self-efficacy. Journal of Broadcasting & Electronic Media, 51, 20-38. doi:
10.1080/08838150701308002
Holladay v. Allen. 555 F.3d 1346 (2009).
Hooks v. Workman. 689 F.3d 1148 (2012).
Howard, M. W., Kahan, M. J., & Wingfield, A. (2006). Aging and contextual binding: Modeling
recency and lag recency effects with the temporal context model. Psychonomic Bulletin
& Review, 13, 439-445. doi: 10.3758/BF03193867
In re Holladay. 331 F.3d 1169 (2003).
Isenberg, D. J. (1986). Group polarization: A critical review and meta-analysis. Journal of
Personality and Social Psychology, 50, 1141-1151. doi: 10.1037/0022-3514.50.6.1141
Isozaki, M. (1984). The effect of discussion on polarization of judgments. Japanese
Psychological Research, 26, 187-193. Retrieved from
http://ehis.ebscohost.com.libdata.lib.ua.edu/ehost/detail?sid=8874fc3a-73a8-4bf8-b2f406db4026dbc0%40sessionmgr14&vid=1&hid=3&bdata=JnNpdGU9ZWhvc3QtbGl2ZQ
%3d%3d#db=psyh&AN=1986-01127-001
Johnson v. Louisiana. 406 U.S. 356 (1972).
Kan, L., Boccaccini, M. T., McGorty, A., Noland, R. M., & Lawson, K. (2009). Presenting
information about mental retardation in the courtroom: A content analysis of pre-Atkins

93

capital trial transcripts from Texas. Law & Psychology Review, 33, 1-28. Retrieved from
http://www.iapsych.com/iqmr/kan2009.pdf
Kaplan, M. F. (1984). How do people influence in jury deliberation? A social psychological view.
Behavioral Sciences and the Law, 2, 407-412. doi: 10.1002/bsl.2370020407
Kanaya, T., Scullin, M. H., & Ceci, S. J. (2003). The Flynn Effect and U.S. policies. American
Psychologists, 58, 778-790. doi: 10.1037/0003-066x.58.10.778
Kassin, S. M. & Wrightsmann, L. S. (1983). The construction and validation of a juror bias scale.
Journal of Research in Personality, 17, 423-442. doi: 10.1016/0092-6566(83)90070-3
Keller, S. R. & Wiener, R. L. (2011). What are we studying? Student jurors, community jurors,
and construct validity. Behavioral Sciences & the Law, 29, 376-394. doi: 10.1002/bsl.971
Kerr, N. L. & MacCoun, R. J. (1985). The effects of jury size and polling method on the process
and product of jury deliberation. Journal of Personality and Social Psychology, 48, 349363. doi: 10.1037/0022-3514.48.2.349
Kerr, N. L. & MacCoun, R. J. (2012). Is the leniency asymmetry really dead? Misinterpreting
asymmetry effects in criminal jury deliberation. Group Processes Intergroup Relations,
15, 585-602. doi: 10.1177/1368430212441639
Kim, H. M., & Kramer, T. (2006). The moderating effects of need for cognition and cognitive
effort on responses to multi-dimensional prices. Marketing Letters, 17, 193-203. doi:
10.1007/s11002-006-5928-2
Klevorick, A. K., & Rothschil, M. (1979). A model of the jury decision process. The Journal of
Legal Studies, 8, 141-164. Retrieved from
http://www.jstor.org/page/journal/jlegalstudies/about.html
Kopelman, R. E., Davis, A. L. (2004). A demonstration of the anchoring effect. Decision
Sciences Journal of Innovative Education, 2, 203-206. doi: 10.1111/j.15404609.2004.00045.x
Korner, C. & Gilchrist, I.D. (2007). Evidence for a new memory recency effect in visual search.
Psychonomic Bulletin & Review, 14, 846-851. doi: 10.3758/BF03193867
Kravitz, D. A., Cutler, B. L., & Brock, P. (1993). Reliability and validity of the Original and
Revised Legal Attitudes Questionnaire. Law and Human Behavior, 17, 661-677. doi:
10.1007/BF01044688
Lecci, L. & Myers, B. (2008). Individual differences in attitudes relevant to juror decision
making: Development and validation of the Pretrial Juror Attitude Questionnaire (PJAQ).
Journal of Applied Social Psychology, 38, 2010-2038. doi: 10.1111/j15591816.2008.00378.x
94

Leippe, M. R., Eisenstadt, D., Rauch, S. M., Seib, H. M. (2004). Timing of eyewitness expert
testimony, jurors’ need for cognition, and case strength as determinants of trial verdicts.
Journal of Applied Psychology, 89, 524-541. doi: 10.1037/0021-9010.89.3.524
Lieberman, J. D., & Sales, B. D. (2007). Scientific jury selection. Washington, DC: American
Psychological Association.
Littlepage, G. E., & Mueller, A. L. (1997). Recognition and utilization of expertise in problemsolving groups: Expert characteristics and behavior. Group Dynamics: Theory, Research,
and Practice, 1, 324-348. doi: 10.1037/1089-2699.1.4.324
Littlepage, G. E., Schmidt, G. W., Whisler, E. W., & Frost, A. G. (1995). An input-process-output
analysis of influence and performance in problem-solving groups. Journal of Personality
and Social Psychology, 69, 877-889. doi: 10.1037/0022-3514.69.5.877
Lopez, S. R. (1989). Patient variable biases in clinical judgment: Conceptual overview and
methodological considerations. Psychological Bulletin, 106, 184-203. doi: 10.1037/00332909.106.2.184
Lord, K. R., & Lee, M., & Choong, P. (2001). Differences in normative and information social
influence. Advances in Consumer Research, 28, 280-285. Retrieved from
http://www.acrwebsite.org/search/view-conference-proceedings.aspx?Id=8490
Lynch, M. & Haney, C. (2009). Capital jury deliberations: Effects on death sentencing,
comprehension, and discrimination. Law and Human Behavior, 33, 481-496. doi:
10.1007/s10979-008-9168-2
MacCoun, R. J., & Kerr, N. L. (1988). Asymmetric influence in mock jury deliberation: Jurors’
bias for leniency. Journal of Personality and Social Psychology, 54, 21-33. doi: 10.
1037/0022-3514.54.1.21
Mank, D. (2007). Employment. In S. L. Odom, R. H. Horner, M. E. Snell, & J. Blacher (Eds.).
Handbook of developmental disabilities (pp. 390-409). New York: Guilford Press.
Martin, A. M., Kaplan, F., & Alamo, J. M. (2003) Discussion content and perception of
deliberation in Western European versus American juries." Psychology, Crime and Law,
9, 247-263. doi: 10.1080/1068316021000038786
Mayo, C. W., & Crockett, W. H. (1964). Cognitive complexity and primacy-recency effects in
impression formation. The Journal of Abnormal and Social Psychology, 68, 335-338. doi:
10.1037/h0041716
McAuliff, B. D., & Kovera, M. B. (2008). Juror need for cognition and sensitivity to
methodological flaws in expert evidence. Journal of Applied Social Psychology, 38, 385408. doi: 10.1111/j.1559-1816.2007.00310.x
95

McCabe, J. G., Krauss, D. A., & Lieberman, J. D. (2010). Reality check: A comparison of college
students and a community sample of mock jurors in a simulated sexual violent predator
civil commitment. Behavioral Sciences & the Law, 28, 730-750. doi: 10.1002/bsl.902
McClellan, D. C. (1973). Testing competence rather than for “intelligence.” American
Psychologist, 28, 1-14. doi: 10.1037/h0034092
McCoy, M. L., Nunez, N., & Dammeyer, M. M. (1999). The effect of jury deliberations on
jurors’ reasoning skills. Law and Human Behavior, 23, 557-575. doi:
10.1023/A:1022348229558
McGrew, K. (2009). Why IQ test scores can differ: Applied psychometrics. Retrieved from
http://www.atkinsmrdeathpenalty.com/2009/09/why-can-iq-scores-differ-applied.html
Miller, M. K., Maskaly, J., Green, M., & Peoples, C. D. (2011). The effects of deliberations and
religious identity on mock jurors’ verdicts. Group Processes & Intergroup Relations, 14,
517-532. doi: 10.1177/1368430210377458
Montgomery, K. (2006). How doctors think: Clinical judgment and the practice of medicine.
Oxford: Oxford University Press.
Narby, D. J., Cutler, B. L., & Moran, G. (1993). A meta-analysis of the association between
authoritarianism and jurors’ perceptions of defendant culpability. Journal of Applied
Psychology, 78, 34-42. doi: 10.1037/0021-9010.78.1.34
Nass, C., Fogg, B. J., & Moon, Y. (1996). Can computers be teammates? International Journal of
Human-Computer Studies, 45, 669-678. doi: 10.1006/ijhc.1996.0073.
Neal v. State. 256 S.W. 3d 264 (2008)
Neer, W. L., Foster, D. A., Jones, J. G., Reynolds, D. A. (1973). Socioeconomic bias in the
diagnosis of mental retardation. Exceptional Children, 40, 38-39. Retrieved from
http://ehis.ebscohost.com.libdata.lib.ua.edu/ehost/detail?vid=9&sid=79023acb-00e44b7c-bfa0c1fe1dbf6fe4%40sessionmgr13&hid=105&bdata=JnNpdGU9ZWhvc3QtbGl2ZQ%3d%3
d#db=psyh&AN=1974-05559-001
Neilson, W. S. & Winter, H. (2005). The elimination of hung juries: Retrials and nonunanimous
verdicts. International Review of Law and Economics, 25, 1-19. doi:
10.1016/j.irle.2005.05.004
Neilson, W. S. & Winter, H. (2008). Votes based on protracted deliberation. Journal of Economic
Behavior and Organization, 67, 308-321. doi: 10.1016/j.jebo.2006.10.007

96

Nettlebeck, T., & Wilson, C. (2004). The Flynn Effect: Smarter not faster. Intelligence, 32, 8593. Doi:10.1016/S0160-2896(03)00060-6
Nolan, J. M., Schultz, W., Cialdini, R.B., Goldstein, N. J., Griskevicious, V. (2008). Normative
social influence is underdetected. Personality and Social Psychology Bulletin, 34, 913923. doi: 10.1177/0146167208316691
Patry, M. W. (2008). Attractive but guilty: Deliberation and the physical attractiveness bias.
Psychological Reports, 102, 727-733. doi: 10.2466/PR0.102.3.727-733
Peake, P.K. & Cervone, D. (1989). Sequence anchoring and self-efficacy: Primacy effects in the
consideration of possibilities. Social Cognition, 7, 31-50. doi: 10.1521/soco.1989.7.1.31
Ex parte Perkins. 851 So.2d 453 (2002).
Petrocelli, J. V. & Dowd, K. (2009). Ease of counterfactual thought generation moderates the
relationship between need for cognition and punitive responses to crime. Personality and
Social Psychology Bulletin, 35, 1179-1192. doi: 10.1177/0146167209337164
Petty, R. E., DeMaree, K. G., Brinol, P., Horcajo, J., & Strathman, A. J. (2008). Need for
cognition can magnify or attenuate priming effects in social judgment. Personality and
Social Psychology Bulletin, 34, 900-912. doi: 10.1177/0146167208316692
Petty, R. E., Tormala, Z. L., Hawkins, C., & Wegener, D. T. (2001). Motivation to think and order
effects in persuasion: The moderating role of chunking. Personality and Social
Psychology Bulletin, 27, 332-344. doi: 10.1177/0146167201273007
Pearce, M. W., & Wingrove, T. (2009). Is a jury of six as good as one of 12? APA Monitor, 40,
32. Retrieved from http://www.apa.org/monitor/2009/07-08/jn.aspx
Pizzuto v. Idaho. 202 P.3d 642 (2008).
Prakken, H. (2006). Formal systems for persuasion dialogue. The Knowledge Engineering
Review, 1, 1-26. doi: 10.1017/S000000000000000
Price, W., Nir, L., & Cappella, J. N. (2006). Normative and informational influences in online
political discussions. Annenberg School for Communication Department Paper. Retrieved
from http://repository.upenn.edu.asc_papers/99
Rest, J. R. (1994). Background: Theory and Research. In J. R. Rest & D. Narvaez. (Eds.), Moral
Development in the Professions: Psychology and Applied Ethics. Hillsdale, N.J.:
Lawrence Erlbaum Associates, Inc.
Roehm, M. L., & Sternthal, B. (2001). The moderating effect of knowledge and resources on the
persuasive impact of analogies. Journal of Consumer Research, 28, 257-272. Retrieved
from
97

http://www.jstor.org/discover/10.1086/322901?uid=3739704&uid=2&uid=4&uid=37392
56&sid=21102841817347
Roper v. Simmons 543 U.S. 551 (2005).
Rosch, E. (1978). Principles of categorization. In E. Rosch & B. B. Lloyd (Eds). Cognition and
categorization. Hillsdale, N.J.: Lawrence Erlbaum Associates, Inc.
Rowland, E., Skinner, C. H., Davis-Richards, K., Saudargas, R., & Robinson, D. H. (2008). An
investigation of placement and type of seductive details: The primacy effect of seductive
details on text recall. Research in the Schools, 15, 80-90. Retrieved from
http://dtm10.cep.msstate.edu/rits.htm.
Ruva, C., McEvoy, C., & Bryant, J. B. (2007). Effects of pre-trail publicity and jury deliberation
on jury bias and source memory errors. Applied cognitive psychology, 21, 45-67. doi:
10.1002/acp.1254
Salerno, J. M., & McCauley, M. R. (2009). Mock jurors’ judgments about opposing scientific
experts: Do cross-examination, deliberation and need for cognition matter? American
Journal of Forensic Psychology, 27, 36-60. Retrieved from
http://www.forensicpsychology.org/journal.htm
Schkade, D., Sunstein, C. R., & Hastie, R. (2007). What happened on deliberation day.
California Law Review, 95, 915-923. Retrieved from
http://scholarship.law.berkeley.edu/californialawreview/vol95/iss3/6
Schkade, D., Sunstein, C. R., & Kahneman, D. (2000). Deliberating about dollars: The severity
shift. John M. Oline Law & Economics Working Paper No. 95. Retrieved from
http://www.law.uchicago.edu/Publications/Working/index.html
Setlock, L. D., Fussell, S. R., & Neuworth, C. (2004). Taking it out of context: Collaborating
within and across cultures in face-to-face settings and via instant messaging. HumanComputer Interaction Institute, Paper 58. Retrieved from
http://repository.cmu.edu/hcii/58
Shestowsky, D., & Horowitz, L. M. (2004). How the need for cognition scale predicts behavior
in mock jury deliberations. Law and Human Behavior, 28, 305-337. doi:
10.1023/B:LAHU.0000029141.46850.fb
Siperstein, G. N., Norins, J., Corbin, S., & Shriver, T. (2003). Multinational study of attitudes
towards individuals with intellectual disabilities. Washington, D.C.: Special Olympics.
Skeem, J. L., Louden, J. E., & Evans, J. (2004). Venirepersons’s attitudes toward the insanity
defense: Developing, refining, and validating a scale. Law and Human Behavior, 28, 623648. doi: 10.1007/s10979-004-0487-7

98

Sommers, S. R., & Kassin, S. M. (2001). On the many impacts of inadmissible testimony:
Selective compliance, need for cognition, and the overcorrection bias. Personality and
Social Psychology Bulletin, 27, 1368-1377. doi: 10.1177/01461672012710012
Stancliffe, R. J., & Lakin, K. C. (2007). Independent living. In S. L. Odom, R. H. Horner, M. E.
Snell, & J. Blacher (Eds.). Handbook of developmental disabilities (pp. 429-448). New
York: Guilford Press.
Stasser, G., Stella, N., Hanna, C., & Colella, A. (1984). The majority effect in jury deliberations:
Number of supporters versus number of supporting arguments. Law & Psychology
Review, 8, 115-128. Retrieved from
http://heinonline.org/HOL/Page?handle=hein.journals/lpsyr8&div=8&g_sent=1&collecti
on=journals#117
Steiner, D. D., & Raine, J. S. (1989). Immediate and delayed primary and recency effects in
performance evaluation. Journal of Applied Psychology, 74(1), 136-142. doi:
10.1037/0021-9010.74.1.136
Sunstein, C. R. (1996) Social norms and social rules. John M. Olin Law & Economics Working
Paper No. 36. Retrieved from
http://www.law.uchicago.edu/files/files/36.Sunstein.Social_0.pdf
Sunstein, C. R. (2002) The law of group polarization. Journal of Political Philosophy, 10, 175–
195. doi: 10.1111/1467-9760.00148
Sunstein, C. R. (2007) On the divergent American reactions to terrorism and climate change.
John M. Olin Law & Economics Working Paper No. 295. Retrieved from
http://ssrn.com/abstract_id=906889
Sunstein, C. R. (2008) Due process traditionalism. Public Law and Legal Theory Working Paper
No. 158. Retrieved from http://www.law.uchicago.edu/files/files/158.pdf
Sunstein, C. R. (2009) Some effects of moral indignation of law. Vermont Law Review, 33, 405408. Retrieved from
http://heinonline.org/HOL/LandingPage?handle=hein.journals/vlr33&div=22&id=&page
=
Tait, D. (2011). Deliberating about terrorism: Prejudice and jury verdicts in a mock terrorism
trial. Australian & New Zealand Journal of Criminology, 44, 387-403. doi:
10.1177/0004865811419067
Tam, K. Y., & Ho, S. Y. (2005). Web personalization as a persuasion strategy: An elaboration
likelihood model perspective. Information Systems Research, 16, 271-291. doi: 10.
1287/isre.1050.0058.

99

Tan, L. & Ward, G. (2000). A recency-based account of the primacy effect in free recall. Journal
of Experimental Psychology, 26(6), 1589-1625. doi: 10.1037/0278-7393.26.6.1589
Tanford, S., & Penrod, S. (1986). Jury Deliberations: Discussion Content and Influence
Processes in Jury Decision Making. Journal of Applied Social Psychology, 16, 322-347.
doi: 10.1111/j.1559-1816.1986.tb01144.x
Thomas v. Allen. 607 F.3d 749 (2010).
Thomas v. State. 766 So.2d 860 (1998).
Tormala, Z. L., Petty, R. E., & Brinol, P. (2002). Ease of retrieval effects in persuasion: A selfvalidation analysis. Personality and Social Psychology Bulletin, 28, 1700-1712. doi:
10.1177/014616702237651.
Turner, C. (1997). What’s the story – An analysis of juror discrimination and a plea for
affirmative jury. American Criminal Law Review, 34, 289-311. Retrieved from
www.americancriminallawreview.com
Truscott, S. D., & Frank, A. J. (2001). Does the Flynn Effect affect IQ scores of students
classified as LD? Journal of School Psychology, 39, 319-334. doi: 10.1016/S00224405(01)00071-1
Tymchuk, A. J. (2006). The health & wellness program: A parenting curriculum for families at
risk. Baltimore: Brookes.
Walker v. True. 399 F. 3d 315 (2005).
Walker, L., Thibaut, J., & Andreoli, V. (1972). Order of presentation at trial. The Yale Law
Journal, 82(2), 216-226. Retrieved from
http://www.jstor.org/discover/10.2307/795112?uid=3739704&uid=2&uid=4&uid=37392
56&sid=21102841817347
Weigelt, M., Rosenbaum, D.A., Huelshorst, S., & Schack, T. (2009). Moving and memorizing:
Motor planning modulates the recency. Acta Psychologica, 132, 68-79. doi:
10.1016/j.actpsy.2009.06.005
Werner, C. M., Sansone, C., & Brown, B. B. (2008). Guided group discussion and attitude
change: The roles of normative and informational influence. Journal of Environmental
Psychology, 28, 27-41. doi: 10.1016/j.jenvp.2007.10.002.
Wiley v. State. 890 So.2d 892 (2004).
Wiley v. Epps. 625 F.3d 199 (2010).

100

Wilson, W., & Miller, H. (1968). Repetition, order of presentation, and timing of arguments and
measures as determinants of opinion change. Journal of Personality and Social
Psychology, 9, 184-188. doi: 10.1037/h0021251
Wooten, D. B., & Reed, A. (2004). Playing it safe: Susceptibility to normative influence and
protective self-presentation. Journal of Consumer Research, 31, 551-556. doi:
10.1086/425089
Young, B., Boccaccini, M. T., Conroy, M. A., & Lawson, K. (2007). Four practical and
conceptual assessment issues that evaluators should address in capital case mental
retardation evaluations. Professional Psychology, 38, 169-178. doi: 10.1037/07357028.38.2.169

101

Appendix A
Pilot Transcript

102

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NORTH CAROLINA
MIDDLE DIVISION
JUSTIN STEVENS,

Petitioner,
VS
MARK THOMAS, Commissioner
North Carolina Department Corrections,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV05-Pr-5782-M
Raleigh, North Carolina
December 5, 2007
10:00 a.m.

*************************************************************
TRANSCRIPT OF HEARING
HELD BEFORE THE HONORABLE CHRISTOPHER MARSHALL
UNITED STATES MAGISTRATE JUDGE
APPEARANCES:
FOR THE PETITIONER:

ATTORNEY SMITH
SMITH & SONS Law Firm
805 48th Street
Raleigh, NC 27602

FOR THE RESPONDENT: ATTORNEY EVANS
Office of the Attorney General
North Carolina State House
11 South Union Street
Raleigh, NC 27602
Christina Johnson, RPR, RMR Federal Official Reporter

JUDGE: Good morning, folks. For the record, I'm Christopher Marshall. I'm a U. S. Magistrate
Judge here in the Northern District of North Carolina. And the matter here today is Justin
Stevens versus Mark Thomas, and the issue regards whether or not the Petitioner has mental
retardation.
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First off, I want to have each of the attorneys identify themselves for the record. We'll start over
here.
ATTY SMITH: I'm Attorney Smith. I'm with the Smith & Sons law firm. I will be representing
Justin Stevens and arguing the side that he does in fact have mental retardation.
ATTY EVANS: My name is Attorney Evans. I work in the North Carolina Attorney General's
Office.
JUDGE: The issue of mental retardation has been raised by the petitioner in this matter. And so I
would presume that the petitioner will bear the burden since they've raised the issue alleging that
he is mentally retarded. As a result I am going to require that the petitioner goes first in terms of
presenting a case.
ATTY SMITH: Yes, sir. Petitioner calls Dr. Carson, a clinical psychologist.
PETITIONER'S WITNESS, DR. CARSON, SWORN
THE CLERK: State your name for the record.
THE WITNESS: Dr. Carson.

DIRECT EXAMINATION BY ATTY SMITH:
Q

Dr. Carson, in preparing for your testimony here today, would you please tell the Court

what activities you engaged in?
A

I reviewed records. I contacted family members, correctional officers, and I attempted to

contact Mr. Stevens’s ex-wives. I was not able to successfully contact his ex-wives. I also met
with Mr. Stevens for interviewing and assessment.
Q

What tests did you administer to Mr. Stevens?
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A

I administered the WAIS-IV, which is a well-established and commonly used IQ test in

the field of psychology. I also gave the Woodcock-Johnson, which is a measure of broad
cognitive abilities.
Q

And you administered a Mini-Mental Status Exam?

A

Yes. I was using it as a general orientation instrument. I would ask him if he knew the

day of the week, what time it was, where he was. He couldn't do some of the attention questions
because it required spelling. He didn't know the seasons of the year.
In general, he showed good concentration and attention.
Q

Did you administer any other formal tests?

A

I administered the Scales of Independent Behavior Revised to Mr. Stevens’s brothers. It

is a measure of adaptive behavior. The reason that I did not give it to Mr. Stevens was that the
point of measuring adaptive functioning is to get somebody else’s perspective of the person and
their ability to function independently and adapt to changes in the environment. Typically, you
want to get a broad-based home, school, community, and employment settings evaluation. They
are all covered in that instrument. You ask questions about how well somebody did something.
And the reason you give it to assess mental retardation is that, for one, it gives good information.
But for another, the American Association For Mental Retardation has stipulated in its 2002
book that you have to in order to give a diagnosis of mental retardation.
However, the way I administered it is quite unorthodox. The problem is that Mr. Stevens
is being evaluated for mental retardation prior to 18 and he's 55 now. And the only way to do
that is to do a retrospective evaluation. I had to ask his brothers to remember him from almost 40
years ago.
Q.

If you would, kind of quickly go over Mr. Stevens’s childhood and tell us what possible
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meaning this could have in your opinion that he has mental retardation?
A

First I considered risk factors. Risk factors mean they put somebody at risk for

something. His mother had a longstanding alcohol problem therefore putting him at risk for not
having the proper home support. He was also reportedly born breech which can actually cause
anoxia and impede getting oxygen to the brain during delivery.
Another risk factor is limited resources, meaning that the family itself may have not had
enough food, clothing, or supervision. The Department of Pensions and Securities (DPS) record
is full of information about corporal punishment and those kinds of things in the home. There
could have been injuries.
Spousal abuse is yet another risk factor. He witnessed spousal abuse. Also, he wasn’t
learning appropriate coping behaviors, frustration tolerance, any of those things that other people
would, in different situations, like knowing how to handle their anger appropriately.
Also, Mr. Stevens was left unsupervised. The lack of supervision in his home apparently
resulted in him doing some very dangerous things. Mr. Stevens and his brother stated that they
did play on the railroad tracks, and he was actually arrested for putting things on the railroad
tracks. And from his brother’s report, Mr. Stevens used to crawl underneath the trains when they
were slow moving and kind of scoot to the other side doing fairly dangerous behaviors. So he
was at risk for hurting himself severely.
Q

Does that have anything to say about his judgment?

A

Sure. It shows poor judgment on his part. In his case, it suggests that he's had poor

judgment and impulse problems.
Q

And you read the DPS records?

A.

Yes, and they indicated that the defendant moved to an aunt and uncle’s home because of
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the alcoholism, neglect, and spousal abuse in the home. It was a police officer who identified the
children being at risk and then came in and removed them.
Q

Let me ask you: is it possible that head injuries would have anything to do with a person

being mentally retarded? I understand that Mr. Stevens fell off the house at age 5 and was
knocked unconscious?
A

Yes. Possible causes include biological, behavioral, social, and the interaction among

those things.
Q

Dr. Carson, Mr. Stevens has had a number of jobs, including pumping gas, loading boxes

onto trucks, stacking lumber and tires, and picking up cans and other junk. Are those the types of
jobs that somebody with mild mental retardation could engage in?
A

Absolutely. Mr. Stevens did not hold these jobs for very long. These positions did not

require a great deal of training or skill, the kinds of positions someone with mild mental
retardation could do.
Q

Dr. Carson, does Mr. Stevens have the ability to make purchases?

A

His brothers told me that it was no problem for him to purchase small things at retail

stores. His concept of money is pretty limited. He knows what dollars are. He can go to the store
and say how much is this and they'll say three or four dollars, and he'll hand them three or four
dollars. He's got that basic level of knowledge. He's less capable with change, but can handle the
very basics. He can go buy a hamburger or whatever it might be. Someone with mild mental
retardation can do these things. The common view of people with mental retardation is that they
can’t do anything and that they need constant supports and protections. That’s not the case. Mr.
Stevens, as well as other people with mild mental retardation can do these things. They can have
families, they can parent, hold full-time jobs; they just need a little help.
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Q

That brings up the issue of the trips that he made to Nashville, Chicago, Kansas, and

Tennessee. Did you receive any information about how that occurred?
A.

From what I understand, he drives, picks up hitchhikers, and asks them things he wants to

know like where to get a burger or a hotel and gets the information from them. He's able to
negotiate well. In speaking with him, he understands landmarks, which makes sense because he's
illiterate. People who can't read begin to compensate and learn different skills. And if you're
talking about interstate driving and picking up hitchhikers, it makes good sense for him to be
able to function in that capacity.
Q

How about financially? How is he able to move across the country like that financially?

A

Well, when I spoke with Mr. Stevens he said he had some money that was given to him.

I'm not really clear where that came from. But through our discussions, he said that he was
getting money from various individuals. I don’t know about his engaging in stealing. Throughout
his life, he will readily admit that that’s how he got his money. So I am not entirely sure except
for being provided with assistance by others.
Q.

If you would, kind of quickly go over Mr. Stevens’s interpersonal relationships and tell

us what possible meaning this could have that he has mental retardation?
A

According to multiple sources, Mr. Stevens has been married three times with all

marriages ending in divorce. Available information suggests that his wives did the cooking (he
could make simple things like scrambled eggs) and that his wives basically took care of his
financial needs (such as paying bills and going to the bank). Mr. Stevens’ jobs were all obtained
for him (he never got a job on his own). All of this information suggests that Mr. Stevens never
lived independently.
Q

Did you determine with any accuracy how far he went in school?
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A

Between the Sixth and Seventh Grade, at the age of 15 or 16; that was when he stopped.

He did two years of First Grade, two years of Second Grade, and in the Fifth Grade, he got put
into some sort of special education class. But, essentially, all of the records suggest that, with the
exception of the C-minus in math, he earned F’s in all academic subjects.
There is a statement from the principal of his elementary school, which stated that the
defendant was definitely mentally retarded, and requested that he be moved to a special school
for students with mental retardation
Q

What did his teachers’ comments say?

A

One of the teachers said that he did not have the ability to learn on the level of an average

child. The next teacher, (a special ed teacher), said that his limitations were environmentally
based, not due to intellectual limitations. Her basis for this were some successes in math and the
ability to verbally repeat phrases said to him. I have a concern about this is that these abilities
provide no indication of being mentally retarded or not
Q

You also spoke to Sergeant Martin in the prison. What did he have to say?

A

He said that Mr. Stevens is a simpleminded fellow that has some street smarts. Because

of his lack of mental skills, he would be “easy prey”. And those street smarts refer to the fact that
Justin has been in the criminal system for a really long time.
Q

And then we have the comments by Officers Peters and Russell?

A

Right. They didn't know him as well. Both had referred to him as being slow and simple,

functions fine, no problems. That was across the board. Mr. Stevens is noted to function very
well within the system. Officer Peters said one thing that he noticed about Justin (Mr. Stevens) is
that he saves his food, and brings it out to feed the animals outside.
Q

How would you evaluate his adaptive behaviors in a prison setting?
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A

Someone like Mr. Stevens, with mild mental retardation, should function extremely well

in this kind of environment. He's got no need to do anything. He doesn't have to go and buy
anything, he doesn't have to make his bed. He doesn't have to do any of the typical things that we
would have to do. So, for him, he's functioning very well there, with small deficits in adaptive
functioning, such as not being able to use the phone and perhaps getting taken advantage of.
Q

Did you talk to Mr. Stevens about his reliance on others?

A

Yes, I did. Mr. Stevens talks freely about needing other people for assistance, for writing

letters, reading letters, requesting medical assistance. Also Sergeant Martin indicated that Mr.
Stevens once self-administered an enema. He stated that when the nurses found Mr. Stevens,
there was stool all over the room and the stench was unbearable. This is indicative of someone
who was trying to help himself but used poor decision making in his attempts.
Q

What is your impression of his functioning during his criminal trial?

A

By reading the transcripts, I don't think he functioned well at all during his trial. In terms

of poor judgment in answering questions, there was one point when his attorney instructed Mr.
Stevens not to answer the question. But then he went ahead and answered it anyway. So he's
showing a lot of poor judgments and confusion.
Q

Did his attorney recommend that he not testify?

A

Yes, twice.

Q

Did the judge intercede and tell him that he did not have to testify?

A

Yes.

Q

And how about the district attorney?

A

Yes, they all told him not to and discussed it with him, and still he wanted to go on.

Q

Dr. Carson, let’s talk about all of the tests that he's been given through the years.There
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were multiple tests, correct?
A

Yes.

Q

Can you please briefly mention all of the tests he has received and also the IQ scores of

the average population?
A

Generally speaking, the average IQ score of the general population is 100. Specifically

speaking about Mr. Stevens, between the ages of 9 and 14, he was administered 3 abbreviated IQ
tests, which gave IQ scores of 49, 56, and 54. These scores all fell in the range known as “mental
defective,” which would now be called mental retardation. Then, from the ages of 19 and 41, Mr.
Stevens was administered 6 more IQ tests, and those IQ scores were 66, 69, 72, 71, and 65. The
66, 69, and 65 all fell in the Mild Mental Retardation range, and the 71, and 72, all fell in the
Borderline Mental Retardation range. In other words, out of the 9 times Mr. Stevens was
evaluated, each score indicated mental retardation ranging from borderline to “mental defective.”
Q

One of those scores, the 71, fell in the Borderline Mental Retardation range and was

obtained at the Rivers Facility. But they said he was not mentally retarded in their conclusions.
Did they state why?
A

Yes, they cited a number of reasons. First, they said his adaptive functioning skills were

too high. Basically, he was able to communicate well with other people, clean his room, and
maintain hygiene and those kinds of things. Dr. Rogers, also used the term called "street-wise"
and said that Mr. Stevens was street-wise, therefore, he was not mildly mentally retarded even
though the classification was appropriate.
Q

Is the term "street-wise" a term in psychology?

A

No, not at all. It is an everyday phrase that people use. Essentially what it relates to,

when you can find a definition, is someone who's crafty and conniving and successfully
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negotiates themselves.
Q

So there wouldn't be a test for street-wiseness?

A

No. And there's no way to know if what a clinician would mean when they use that kind

of a phrase.
Q

Can you please tell us about your direct observations from your time with Mr. Stevens?

A

He has trouble staying on topic. It’s very difficult to get him to stay on track. It’s not all

the time, sometimes he can answer questions just fine and he will stop.
Sometimes during our conversations, he would get confused. At one point, he actually
said, “I'm really sorry, I'm confused now and sometimes I lose track of where I am or what I'm
talking about.”
Q

Your second impression is he's able to talk about his life’s history?

A

Yes. What Mr. Stevens told me is very consistent with his brothers’ statements to me.

And I never shared any information between the parties. I also found him to be polite and
courteous. But, he couldn’t see other’s people’s views.
Q

All right. You administered an IQ test? How did he do?

A

He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 71, his processing speed score (or how quickly
he can process information) was 68, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. He understood math best and in
terms of his weaknesses, he had problems with solving problems, and the ability to manipulate
information quickly.
Q

You administered the Woodcock-Johnson as a test of academic subject matter. How did

he do on that?
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A

He did poorly on everything. Because he can’t read, I couldn't give all of the tests. His

oral language and math scores fell around those of 1st and 2nd-graders. And his academic skills
and academic knowledge scores fall around kindergarten levels. He was doing quite poorly
actually.
Q

All right. A couple of things. Does this make sense given his IQ?

A

Yes. They make sense together.

Q

Then we get into the adaptive behavior scales. What did you find? Tell me what these

scores represent.
A

What they represent is Justin's level of adaptive functioning, or his ability to live

independently and adapt to changes in his environment. In this case, according to Mr. Stevens’s
brother’s answers to this test, what you've got there is a broad independent score of 58, which
falls into the Limited range. All of his cluster scores, including his motor skills score,
social/communication score, personal living score, and community living score, fell within the
Limited or Limited to Very Limited range. In terms of specific subtest scores, he's doing just fine
in terms of personal living and this is meal prep, eating and meal preparation, toileting, dressing,
self-care. This test also indicates he is able to sweep his floor, clean his house, take out the trash,
those kinds of things.
Q

According to the DSM-IV, and based upon the results of your formal testing that you

conducted with Justin, and your interviews and your view of the records, do you have an opinion
as to whether or not Justin Stevens has a diagnosis of mental retardation?
A

Yes, I do. I believe he falls in the mild mentally retarded range and shows deficits in two

or more areas of adaptive behavior. First, functional academic skills is obviously one. Work is
another. He was never able to maintain a job for an extended period of time. He held only

113

menial labor jobs, which is consistent with someone with mild mental retardation. Some health
and safety issues come up with his risk-taking behavior as a third. I mean, part of it even comes
up in his criminal history with being shot a number of times. He puts himself in risky situations
such as crawling under a train.
Self direction is a fourth. He has never shown any kind of self-direction, never planned
to get a job, sort of fell into jobs. Social and interpersonal skills is a fifth and are also important
for Mr. Stevens in terms of the findings. With communication and self-care, he's fine.
Q

Do you believe that the onset of his problems were before the age of 18?

A

Yes. You know, having the principal and the teacher going to great lengths at trying to

get him into a school for individuals with mental retardation. The fact that he was held back for
two years, First Grade and Second Grade. He was functioning very poorly and never learned to
read or write. So from what I can gather, from all of the information taken together, I'm confident
in my diagnosis of mild mental retardation.
Q

Based on the AAMR definition of mental retardation, do you have an opinion as to

whether or not a diagnosis of mental retardation is appropriate for Justin Stevens?
A

Yes, I do.

Q

Thank you, Dr. Carson, that’s all.

CROSS-EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Dr. Carson, my name is Attorney Evans and I represent the State of North Carolina. I

have some questions for you. Is there any way to assess whether someone is faking mental
retardation?
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A

There’s no instrument for it. Somebody would have to fake mental retardation from the

time that they were a child. I’m not finding any kind of information that supports the idea that he
faked mental retardation since he was little.
Q

Thank you, Dr. Carson, that’s all.

JUDGE: I have a question. Mr. Steven was able to get out and work as a runner in the prison,
right? And there are other tasks that he was allowed to do during the course of the time he's been
in prison. Did you inquire as to what that involved?
THE WITNESS: Yes, I actually spoke with Sergeant Martin about that and he did tell me that
what a runner does is walk up and down and attend to people’s needs. But in the same
conversation, he told me that Justin did not do that very well, and that he was not, in his opinion,
capable of doing much.
JUDGE: O.K. That’s all. You can leave the stand now. You can call that State’s witness now.
RESPONDENT 'S WITNESS, DR. KASDEN, SWORN

JUDGE: State your name for the record.
THE WITNESS: Dr. Kasden. I am a clinical psychologist.

DIRECT EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Dr. Kasden, what kind of evaluation were you asked to perform on Mr. Stevens?

A

I was asked to determine whether Mr. Stevens meets the diagnosis of mental retardation.

Q

In conducting your evaluation of him, did you go to the prison and interview him?
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A

I did.

Q

Did you explain to Mr. Stevens the purpose of your interview?

A

I did and he understood what I said to him.

Q

Can you describe Mr. Stevens's behavior during the interview?

A

He was pleasant, very talkative, very cooperative, attentive, focused. In the course of the

interview, he would occasionally make comments that were funny. He answered all of my
questions, and even at times, provided additional information all of which was relevant and
appropriate. He engaged in social behaviors and they were appropriate. He shook my hand
appropriately. He maintained appropriate distance in our seating. There was one incident when
we were going up to use the coke machine, and he stepped aside and let me use it first.
Q

You had no problems communicating with him, did you?

A

I did not. He always stayed on topic.

Q

How was his vocabulary?

A

His vocabulary was good and it was appropriate and relevant to the discussion. He

answered the questions, for the most part, thoroughly enough.
Q

Did you look at his vocabulary and consider his vocabulary in the depositions?

A

I did look at that later, yes.

Q

And what did you think about his vocabulary skills as far as his deposition testimony?

A

There are words that Mr. Stevens uses in his answers in that deposition that are not

consistent with somebody who is mentally retarded. They are much more advanced than
somebody who is mentally retarded, and certainly much more advanced than some of the test
results that Dr. Carson presented.
Q

Did he ever appear confused to you?
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A

No.

Q

What about his memory?

A

His recall of information was very good, especially for remote events. What struck me as

especially prominent here was that, not only was he able to recall events, but he was able to
recall specifics, such as names, dates, and these were consistent with the collateral data.
Q

Did you review all of the records that were submitted to you?

A

Yes.

Q

What did you learn from your interview of Sheriff Hall about Mr. Stevens?

A

During his discussion to me, Sheriff Hall, as did all of the officers, indicated that they

never encountered difficulty communicating with Mr. Stevens during the course of their
interviews.
Q

What about Captain Jeff Luce, what did he say?

A

He noted to me that he had had at least five opportunities to speak with Mr. Stevens. He

felt that Mr. Stevens was very deliberate and purposeful in the conversation. And, in particular,
he indicated that Mr. Stevens always avoided discussing any of the specific criminal matters that
he was being brought in on, meaning he was avoiding talking about his crimes. That shows
deliberation on his part, directiveness, purposefulness, that I do not believe is consistent with
mild mental retardation.
Q

Who else did you talk to?

A

Joseph Harris, who was Mr. Stevens’s stepson. Joseph indicated that Mr. Stevens was

able to drive a car. That sometimes he did, recklessly, knowing, laughing about it while he did it.
He described him as having been abusive to his mother. Also having been abusive to other
people, as well. What I gathered is that when Mr. Stevens wanted to do something, he could do
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it. For example, he always knew what he wanted to eat at a restaurant and could order it. He
could take the initiative and do things.
Q

Would you define mental retardation for the Court?

A

Mental retardation is the significant limitations in intellectual functioning, intelligence,

and adaptive functioning. And those deficits, these limitations, have to start before age 18.
Q

Let's talk first about his intellectual functioning. Did you perform an IQ test on Mr.

Stevens?
A

He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 70, his processing speed score (or how quickly
he can process information) was 69, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. I also administered a WoodcockJohnson and he scored in the low range.
After I met with Mr. Stevens, I came back to my office and reviewed the records. Mr.
Stevens, at that point, had been evaluated several times with intellectual assessments and I agree
with the scores reported by Dr. Carson. I determined that those scores were not appropriate or
consistent with a diagnosis of mental retardation. I further discerned that there were other
explanations for the low scores that we were seeing. To address the reason for the scores being
low, would be the fact that he came from a very chaotic home life which didn’t encourage good
educational academics or school attendance. There was no encouragement to do homework.
There were records that the other brothers also had failed grades and also were skipping school.
It appears that he did have behavior problems in school. He told me, specifically, that one
teacher would let him go wash her car because of problem behavior. She didn't want him in the
classroom. Well, if he's not in the classroom, he's not being given the opportunity to learn. When
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he's in the classroom, he’s acting up. The record shows that he had some behavior problems.
These factors certainly will provide information, alternative reasons, for low IQ scores.
Q

What did you see significant about the first IQ score he received?

A

The initial test was given in 1958. My concern on that is looking at one section where he

got a 43. That’s the lowest score you can obtain on that section. The first thing you have to
consider is poor motivation. The record includes a notation about Justin not putting forth a best
effort. That, again, would be consistent with a 43, which notably he gets on the second
administration, too.
Q

And the second test, you had some concerns about it, also?

A

Right. It's inappropriate to administer the same test with only 20 days between it and the

previous one. And the reason that I included it in was again to note that he obtained the exact
same score which is a 43, which lends some support to the notation that he did not appear to be
putting forth a good effort, at least on that part. So what that says, in my mind, is that you have to
be extremely cautious in interpreting the full scale IQ score.
Q

And what is your assessment of his adult IQ scores?

A

The assessment is, overall, that the full scale IQ scores are ranging within the mild

mentally retarded range to borderline range. However, in my opinion, what is not consistent with
mental retardation is the fact that the scores flip-flop, so these scores increase at certain times
and then decrease at other times.
Q

So one of the explanations for Mr. Stevens's low IQ scores is his ineffective academic

experience, is that correct?
A

Yes. It has been shown that the IQ scores can depend heavily on school experience. He

wasn’t in school much, so he wouldn’t score high on IQ tests.
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Q

What about his mental capabilities? How did that factor in on your assessment of his

intellectual functioning?
A

Mental retardation requires global deficits. That's deficits in all areas of intellectual

functioning. One area, in particular, you were going to look at is memory. People with mental
retardation often have difficulty with memory. It may not be in all areas of memory, but you're
going to see poor memory overall. What Mr. Stevens does, in my opinion, during the trial,
during interaction with me, during interaction with at least five staff members at Rivers Secure
Medical Facility, shows that he has a much stronger memory capacity, overall, than you would
expect with mental retardation. People with mental retardation do not remember names and
addresses of places where they work. They do not recall dates from 20 or 30 years ago with such
accuracy as Mr. Stevens did, not only once, but on a consistent basis. And that's what I want to
point out is that this has been consistent. This wasn't just with me that he did this. He did this
across different situations and across different time periods.
Q

In your opinion, is it possible that he suffers from a learning disability that affected his IQ

scores?
A

Yes. And again, with his illiteracy, there are strong indications here for a reading

disorder, where Mr. Stevens has a specific deficit with the area of reading. And with such deficit,
this is the type of individual who is going to show difficulty in a lot of different areas because so
much of what we do involves reading.
Q

Was there any support for the fact that he had a learning disability in any of the records

that you reviewed?
A

Well, there was at least one mental health professional indicated that his results could be

reflective of a learning disability.
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Q

And what is your assessment of his intellectual functioning?

A

In my opinion, given all of the information I've looked at, including the IQ results, his

functioning overall, I believe a diagnosis of borderline intellectual functioning is more
appropriate here.
Q

Would you define adaptive functioning, please?

A

In a general sense, adaptive functioning is the ability to adapt to one particular

environment. I believe that Mr. Stevens has adaptive skills. He's able to survive and I believe he
has adaptive skills that extend beyond that of mentally retarded people.
Q

And how did you go about assessing Mr. Stevens’s adaptive functioning?

A

I looked at the collateral data that provided information about Mr. Stevens functioning at

various different times.
Q

And did you perform any adaptive assessments concerning his adaptive functioning?

A

I did not.

Q

Why not?

A

For a number of reasons. First off, psychologists have not really developed a good

adaptive functioning measure yet. Each one of them has their strengths and weaknesses, but
Q

Did you review the results of the Woodcock-Johnson test of achievement performed by

Dr. Carson?
A

Yes. I would not have expected really good scores and some of the scores I feel are much

higher than they should have been.
Q

So you were surprised by the test scores from the Woodcock-Johnson?

A

On some of them, yes.

Q

Why?
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A

Well, for somebody who is illiterate and has not had good schooling, somewhere along

the line, Mr. Stevens has gained some skills, gained some knowledge, and has developed
particular areas in which he is able to succeed. What strikes me as important about that is that he
just didn't learn some, he learned enough. And to me, that shows an ability to learn. It shows an
ability to gain, take information, use it, process it, recall it, remember it, what have you, apply it;
and he's able to obtain a good score. In my opinion, that is not consistent with mental retardation.
Q

Okay. From your review of the records in this case, would you say that Mr. Stevens

suffers from substantial deficits in adaptive functioning as a child?
A

No, I would not.

Q

What indicated to you that he did not suffer substantial deficits in his adaptive behavior

as a child?
A

I recall the DPS records. In those particular records, there was no discussion, description

of impaired to care for self. At times he did fine, at times he had difficulty. Within kind of the
specific discussion of his home life, his home life was clearly chaotic, disorganizedAnd yet, he is
able to cope, to some degree. No one has recognized him as needing particular assistance in any
particular area. So again, there was nothing to support that he was having problems with his
adaptive functioning during childhood.
Q

Has Mr. Stevens demonstrated some limitations in his adaptive behavior as an adult?

A

Yes, he has.

Q

What are those limitations?

A

A lot of the limitations will focus on particular areas that would have a connection to

academics, such as perhaps learning to use money appropriately, being able to compute time, not
just read time, but able to compute time and so forth. It would also have to do with issues of

122

reading.
Q

Was his lack of employment history indicative to you of the limitations of his adaptive

functioning?
A

No, I don’t believe that poor adaptive functioning explains his employment history.

Because there were obviously times when Mr. Stevens was able to work. He also, on at least one
occasion, left a job to get a better job. Now, you are not going to succeed in employment if
you're in and out of jail. You are not going to be able to get higher type jobs through experience,
if that experience keeps getting cut off and you're going to jail. You're not going to get
experience if he wanted to go and peep. You have the issue of him engaging in deliberate
behaviors which interfered in his ability or any possibility for him to proceed in developing
employment skills?
Q

What about the fact that he was supported by other people?

A

If somebody was supporting him, he may have chosen not to work because of that. That

he didn't need to get the money because he knew the money would come from other sources.
Q

What is significant to you about his peeping behavior?

A

He admitted that his peeping behavior interfered with his employment, that he would

often be late for work because he would be peeping. From both his report and the records, that he
was selecting people to peep. That he was actually selecting individuals that he wanted to engage
this behavior with. There is, to some degree, planning here and purposefulness here. He's
following a plan to succeed and fulfill a need and desire that he has. He's not doing this once.
He's doing it consistently over time. And I think that that again shows an ability to follow
through on plans, follow through on desires, follow through on needs that he had, and does it in a
way that's successful. It may not be appropriate, but it's successful for him.
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Q

In your opinion, is it true that he chose not to work?

A

Yes.

Q

Is that indicative of somebody that's mentally retarded?

A

Well, somebody who is mentally retarded could choose not to work, too.

Q

Did you receive any information about whether Mr. Stevens could take care of his

personal needs as an adult?
A

Yes. The records indicate that he could care for himself. There are some medical records

that reflect that he has had an interest in his personal health. And the interest and the information
in those records indicate what I would guess to be a more sophisticated level of functioning.
What I mean by this is he, in one instance, asked about a chest X-ray that had been performed. In
at least two or three instances, he notes or requests specific medication for particular ailments.
Pain medication for pain. All of these things were appropriate and he's naming specific
medication, requesting them appropriately. What that suggests to me is a pretty good insight
about his health and his functioning. And he's able to communicate successfully when he has a
problem with these particular areas. And even going above and beyond that, and offer some
suggestion of what might work to help him feel better.
Q

What about the visitor sheets? His ability to use a visitor sheet, to fill them out, or to give

somebody the information to have visitors, what is your assessment of his ability to do that?
A

Well, the first thing I noted with the visitation log is that those are quite extensive. You

have to put the names, the addresses, the relationships, and these have to be filled out on the
form appropriately. Mr. Stevens did that on numerous occasions. He indeed may have copied the
information, but that is a lot of information to copy. He persisted in this task, completed it
successfully. And, in my opinion, this shows a much higher level of functioning again than
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mentally retarded people show.
Q

What about the canteen/food stand use? Did you see anything about him, his ability to get

things out of the food stand?
A

Justin was using a system, some type of symbol system, so that even though he couldn't

actually read the item, he could figure out what he wanted and how to express it to someone. The
importance to me, is that Justin can go above and beyond any limitations that he has. He is able
to adapt. Mr. Stevens has been able to adapt in what I would view as stressful, hostile
environment, despite his intellectual limitations. And he has not only been able to adapt, but been
able to succeed in meeting particular desires and goals he wants.
Q

Let's just start with his escape from the Cherokee County jail. What from that indicates

his adaptive behavior does not fall in the mental retardation category?
A

Mr. Stevens had to engage in a number of behaviors, a number of steps, to escape. He

actually got the correctional officer, the jailer’s gun, and locked the jailer up. He then proceeds to
obtain a vehicle and he drives this vehicle around numerous different states. He's able to drive to
all of these different places successfully. He doesn't run out of gas on the side of the road. He
finds places to stay. He finds places where he can get something to eat. I believe that he used an
alias at one point
Q

What about the crime itself? Do you see significance about the crime as far as his

adaptive functioning?
A

In that course of time, he has to drive from Tennessee to this residence. He does so

without being seen, or found, or captured, what have you. For example, he parked the car away
from the site. As he was approaching the trailer there was a dog that was barking. He quieted the
dog obviously to avoid detection. He then went up to the trailer, did not barge in, but took his
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time and looked through a window. He then continues to remain on escape status for a number of
weeks.
Q

What about the fact that he was able to buy and sell cars during this time? What does that

show you?
A

He’s able to engage in a series of stepwise behavior for a particular purpose. He got cars

that were able to continue running and he was able to continue driving.
Q

Did you review the transcript from his criminal hearing where he invoked his Fifth

Amendment rights in there?
A

At least one time he did, yes.

Q

Did you see any evidence concerning anti-social behavior on Mr. Stevens's part?

A

Yes, I did.

Q

And what's the significance of his anti-social tendencies or his behavior as far as his

mental retardation?
A

In the anti-social personality disorder, people with anti-social tendencies, there's a higher

incident of lying amongst these people. He lied, he peeped. He then engages in other sexual
offenses such as rape. He engages in break-ins. He's stealing and what have you. In my opinion,
you have to consider anti-social behaviors, anti-social tendencies, and consider that that may be
one explanation for why somebody may not have succeeded in school or holding a job for a long
time. I think a diagnosis of antisocial personality disorder is more appropriate for Mr. Stevens
than mental retardation.
Q

You don't see any problems with his motor skills?

A

Not that I saw, no.

Q

Did you see in the DPS records that he had been active in the Boy Scouts?
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A

There was some notation that he was in the Boy Scouts. And I believe it was just a brief

statement on that.
Q

After considering all of the circumstances concerning his adaptive functioning, what is

your assessment of his adaptive functioning?
A

My assessment of the adaptive functioning is that he functioned adaptively at a level

higher than mental retardation. He is able to engage in sophisticated behaviors that require steps.
And yet, he is able to not only engage in behaviors during non stressful times, he's also able to
successfully perform behaviors under stressful instances, like when he’s running from the police.
Q

And in your opinion, under the DSM-IV definition, or under the AAMR definition, is Mr.

Stevens mentally retarded?
A

I don't believe he meets the criteria for mental retardation, no.

Q

Can you explain the reasons for your conclusion?

A

In my opinion, after reviewing behavioral examples of Mr. Stevens, it was clear that his

adaptive functioning was higher than would be expected with somebody with mental retardation.
Additionally, throughout the records, there are numerous factors that provide alternative
explanation for the IQ results that were obtained. The IQ results that have been obtained are not
consistent with what you would expect from somebody with mental retardation.
CROSS-EXAMINATION BY ATTY SMITH
Q

People with mild mental retardation drive all the time, don't they?

A

Some do, yes.

Q

Being able to drive doesn’t mean that he’s not mentally retarded, right?

A

Right.

Q

And there was a lot of conversation about his trips around the southeast. If he had the
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help of somebody who was hitchhiking, in terms of direction, that would not be unreasonable or
exclude him from a diagnosis of mental retardation, either, would it?
A

That in and of itself, no.

Q

A lot of people with mental retardation know how to use the phone, don't they?

A

Certainly.

Q

And, as a matter of fact, we've talked about mental retardation as if there's only one type

of mental retardation. There's grades of mental retardation, are there not?
A

Correct.

Q

We know that the wide range is mild, moderate, severe; correct?

A

Correct.

Q

But within the mild range, everyone has their own strengths and weaknesses, as well,

correct?
A

Correct.

Q

So there are gradients and there are a lot of things that a mentally retarded person, who's

functioning in the mild range, can do?
A

Sure. There's a lot of things they can do, yes.

Q

And one of those things would be that you have an expectation that they could go out and

get a job and hold a job; correct?
A

They could. Some of them possibly could, yes.

Q

And the types of jobs that they would hold are the types of jobs that have been listed in

Dr. Carson's report, packing chickens, or moving boxes at the chicken house, or pumping gas, or
those types of lower level skills; correct?
A

Menial labor jobs, yes. Absolutely.
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Q

None of those skills or none of the jobs that he has would be considered a skilled type of

job; correct?
A

Correct.

Q

Now, there was also some conversation related to his filling out a visitor log. And you

said there were three things that he had to put down there. He had to put the name down, he had
to put the address of the person and he had to put the relationship?
A

At least that much information, yes.

Q

So, if somebody wrote that out for him, he could copy it down letter by letter, correct?

A

Yes.

Q

So, if he's sitting in his cell for 23 hours a day, he would have plenty of time to complete

visitor logs, would he not?
A

Of course.

Q

Well, you've been in here and you've heard people talk about them sending him letters,

engaging in correspondence back and forth, that they had to have somebody read the letter to
him, correct?
A

Correct.

Q

So is it unreasonable to assume that a person could look at the return address on the

envelope and say, I would like this person to come and visit me, I want to put them on my
visitor's log, would you tell me what I need to write. Is it unreasonable that someone with mental
retardation could do that, right?
A

No, that's not unreasonable.

Q

What is the definition of a learning disability?

A

It’s deficits in a particular academic area of functioning such as reading, arithmetic,
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writing. A reading disorder is one of the most common.
Q

All right. And you said that's a reasonable explanation for his problems?

A

It's a possible explanation. Reasonable in the sense he's been functionally illiterate all

along.
Q

So in order to diagnose a learning disability, by definition, and by requirement, you

would have to administer an individualized intelligence and achievement tests, would you not?
A

Yes.

Q

And you're offering that as an alternative to the mental retardation?

A

Correct.

JUDGE: All right. The final question then is, there was some testing done by Dr. Carson. Does a
score of 70, standing alone, indicate that someone is mentally retarded?
THE WITNESS: The score, standing alone, does not. You have to have the co-existing impaired
adaptive functioning. I stress that the adaptive functioning level is what excludes him from a
mental retardation diagnosis.
JUDGE: Why didn't you attempt to interview family members, like the brothers or anybody else?
THE WITNESS: I had, of course, some information from the trial transcript of the father, who is
now deceased. Then there was also some testimony from the brother. Again, you have the issue
of reliability in the sense of can these people remember reliably and so forth. The information
about his childhood was in the records. I didn't feel that there was much more that the family
could offer.
Q

Thank you, Dr. Kasden. I have no more questions.

PETITIONER'S WITNESS, DR. CARSON, PREVIOUSLY SWORN DIRECT
EXAMINATION BY ATTY SMITH:
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Q

Dr. Carson, just a few questions on rebuttal. Do you have confidence that the results of

the intelligence test that you administered were accurate?
A

Yes.

Q

And how would you explain the low score?

A

By his 17 years of incarceration, just that in and of itself is going to make Mr. Stevens

have less information in terms of knowledge and other things. But also, he's aging. So the 17
years, plus the fact that he's aging is, in my opinion, resulting in a lower score. Had he been
tested even five or six years ago, I think his scores would have been higher. My results are
actually consistent with prior results. They're not that far apart.
Q

Just one other area I need to touch on. If a person has mental retardation, will his

limitations coexist with his strengths?
A

Yes, absolutely. Individuals with mental retardation at all levels will have strengths and

weaknesses that help them to survive. That's the whole idea behind the support system that they
have in place, is to recognize where people have pretty good skills.
Q

That’s all. Thank you.
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Appendix B
Pilot Questionnaire
1. Does Mr. Stevens have mental retardation? (Circle One)

Yes

No

2. How confident are you Mr. Stevens has mental retardation (please circle one number)?:
1
7
Not at all
Confident
Confident

2

3

4

5

6
Strongly

3. What specific parts of the testimony were most important to you in deciding whether or
not Mr. Stevens has mental retardation?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
4a. How confident are you Mr. Stevens has significant intellectual deficits (please circle one
number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

4b. How much did intellectual deficits affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

5a. How confident are you Mr. Stevens has significant deficits in adaptive behavior (please
circle one number)?
1
7
Not at all
Strongly

2

3

4
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5

6

Confident
Confident
5b. How much did deficits in adaptive behavior affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4

5

6

6a. How confident are you Mr. Stevens demonstrated deficits before the age of 18 years
(please circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

6b. How much did onset of symptoms before the age of 18 year influence your opinion
(please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

7a. How confident are you Mr. Stevens has significant deficits in communication (please
circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

7b. How much did deficits in communication affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

8a. How confident are you Mr. Stevens has significant deficits in self-care (please circle one
number)?
1
7

2

3

4
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5

6

Not at all
Strongly
Confident
Confident
8b. How much did deficits in self-care affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

9a. How confident are you Mr. Stevens has significant deficits in home living (please circle
one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

9b. How much did deficits in home living affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

10a. How confident are you Mr. Stevens has significant deficits in social/interpersonal skills
(please circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

10b. How much did deficits in social/interpersonal skills affect your opinion (please circle
one number)?
1
7
Not at all
Strongly

2

3

4

5

6

11a. How confident are you Mr. Stevens has significant deficits in use of community
resources (please circle one number)?
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1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

11b. How much did deficits in use of community resources affect your opinion (please circle
one number)?
1
7
Not at all
Strongly

2

3

4

5

6

12a. How confident are you Mr. Stevens has significant deficits in self-direction (please
circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

12b. How much did deficits in self-direction affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

13a. How confident are you Mr. Stevens has significant deficits in functional academic
skills (please circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

13b. How much did deficits in functional academic skills affect your opinion (please circle
one number)?
1
7
Not at all
Strongly

2

3

4

5

6

14a. How confident are you Mr. Stevens has significant deficits in work (please circle one
number)?
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1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

14b. How much did deficits in work affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

15a. How confident are you Mr. Stevens has significant deficits in leisure (please circle one
number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

15b. How much did deficits in leisure affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

16a. How confident are you Mr. Stevens has significant deficits in health and safety (please
circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

16b. How much did deficits in health and safety affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4

5

6

17a. How confident are you Mr. Stevens has significant deficits in processing speed (please
circle one number)?
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1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

17b. How much did deficits in processing speed affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4

5

6

18a. How confident are you Mr. Stevens has significant deficits in working memory (please
circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

18b. How much did deficits in working memory affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4

5

6

19a. How confident are you Mr. Stevens has significant deficits in perceptual reasoning
(please circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

19b. How much did deficits in perceptual reasoning affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4
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5

6

20a. How confident are you Mr. Stevens has significant deficits in verbal comprehension
(please circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

20b. How much did deficits in verbal comprehension affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4

5

6

21. Mr. Stevens’s criminal behavior is heinous/atrocious (please circle one number):
1
7
Strongly
Strongly
Disagree

2

3

4

5

6

Agree

22. Mr. Stevens’s criminal behavior is planful (please circle one number):
1
2
3
4
5
6
7
Strongly
Strongly
Disagree
Agree
23. Mr. Stevens has engaged in various criminal behaviors (please circle one number):
1
7
Strongly
Strongly
Disagree

2

3

4

5

6

Agree

24. Mr. Stevens can be an effective leader in criminal behavior (please circle one number):
1
7
Strongly
Strongly
Disagree

2

3

4

5

6

Agree

25. Mr. Stevens can be socially appropriate (please circle one number):
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1
7
Strongly
Strongly
Disagree

2

3

4

5

6

Agree

26. Mr. Stevens has intellectual deficits (please circle one number):
1
7
Strongly
Strongly
Disagree

2

3

4

5

6

Agree

27. Mr. Stevens has adaptive behavior deficits (please circle one number):
1
7
Strongly
Strongly
Disagree

2

3

4

5

6

Agree

28. If Mr. Stevens has deficits, they appeared before the age of 18 (please circle one number):
1
7
Strongly
Strongly
Disagree

2

3

4

5

6

Agree

29. Mr. Stevens can lie effectively (please circle one number):
1
7
Strongly
Strongly
Disagree

2

3

4

5

6

Agree

PLEASE INDICATE TO WHAT DEGREE EACH FACTOR INFLUENCED YOUR
DECISION
30. Mr. Stevens can communicate effectively (please circle one number):
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1
7
Not at all
Strongly

2

3

4

5

6

5

6

5

6

31. Mr. Stevens can drive (please circle one number):
1
7
Not at all
Strongly

2

3

4

32. Mr. Stevens cannot read (please circle one number):
1
7
Not at all
Strongly

2

3

4

33. Mr. Stevens can use a symbol system (please circle one number):
1
7
Not at all
Strongly

2

3

4

5

6

5

6

5

6

34. Mr. Stevens had a work history (please circle one number):
1
7
Not at all
Strongly

2

3

4

35. Mr. Stevens has children (please circle one number):
1
7
Not at all
Strongly

2

3

4

18. What specific parts of the testimony were most important to you in deciding whether or
not Mr. Stevens had mental retardation or not?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
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Appendix C
Thesis Questionnaire
1. Which of the following are part of the criteria for diagnosing mental retardation (please
check as many as apply):
IQ
Can Express Him/Herself Verbally to Others
Symptoms of Depression
Dresses Him/Herself
Feeds Him/Herself
Cleans Him/Herself
Reads Simple Materials
Solves Math Problems
Can Write Coherently
Manages Money and Monthly Budget
Has Friends
Needs Constant Supervision at Work
Speaks Slowly
Makes Friends
Ability to Keep Secrets
Cleans His/Her Room
Gullible/Easily Taken Advantage of
Uses Sign Language Instead of English
Can Be President/Leader of a Group of People
Breaks the Law
Uses Public Transportation and Other Community Activities
Plans Activities
Solves Problems
Understands Social Cues
Controls Impulses
Requires Medication for Mental Illness
Shops for Groceries and Daily Necessities
Organization Skills
Exercises Caution
Special Education Classes
Has Manners
Keeps a Job for More than a Few Months
Accepts Supervision
Leisure
Listens to Directions
Likes Animals
Responding to One’s Health Problems
Safety Skills
Got Bad Grades in School
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Symptoms Before the Age of 18 years
2a. Did you read the transcript carefully? (Circle One)

Yes

2b. Did the defendant’s expert administer an IQ test? (Circle One)
Did the state’s expert administer an IQ test? (Circle One)

No
Yes
Yes

No
No

2c. Did the defendant’s attorney ask that the state’s expert’s testimony be stricken from the
record? (Circle One)
Yes
No
3a. What IQ score range is appropriate for a diagnosis of mental retardation? (Circle One)
a. Below 75

b. Between 80-100

c. Between 101-120 d. Above 121

3b. True or False: Adaptive behavior deficits should be measured for a diagnosis of mental
retardation? (Circle One)
True
False
3c. During what age range should we see symptoms of mental retardation in order to
diagnose it? (Circle One)
a. Before 18 yrs

b. Between 19-30 yrs

c. Between 31-50 yrs

4. Does Mr. Stevens have mental retardation? (Circle One)

d. After 51 yrs
Yes

No

5. How confident are you Mr. Stevens has mental retardation (please circle one number)?:
1
7
Not at all
Confident
Confident

2

3

4

5

6
Strongly

5b. Rephrase question 5 in your own words:
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
6. What specific parts of the testimony were most important to you in deciding whether or
not Mr. Stevens has mental retardation?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
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7a. How confident are you Mr. Stevens has significant intellectual deficits (please circle one
number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

7b. Rephrase question 7a in your own words:
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
8a. How confident are you Mr. Stevens has significant deficits in adaptive behavior (please
circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4

5

6

9a. How confident are you Mr. Stevens demonstrated deficits before the age of 18 years
(please circle one number)?
1
7
Not at all
Strongly
Confident
Confident

2

3

4
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5

6

10. Please indicate below if the following factors if they affected your opinion regarding
whether the defendant had mental retardation, didn’t have mental retardation, or if the
factor had no effect on your belief either way and the degree to which it affected your
opinion:

Factor

On a scale from 1 (not at all)
to 10 (very much), how much
did this factor affect your
opinion if this defendant had
mental retardation?
(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

Drives

(Circle One)
Yes Mental Retardation
No Mental Retardation
No Effect

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

Can't read

Used a payphone
Held jobs requiring little skill or

Did this factor support
mental retardation (Yes) or
not support a diagnosis of
mental retardation (No) or
did it have no effect?

(Write down effect
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Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect
(Circle One)

training

on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

Was married

Follows simple directions

Has sexual relations with
animals

Never paid bills

Has friends

Yes Mental Retardation
No Mental Retardation
No Effect

(Write down effect
on your opinion
1(not at all) – 5
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Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect
(Circle One)
Yes Mental Retardation

(neutral)– 10 (very
much)

No Mental Retardation
No Effect

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

Remembers things from his past

Was referred to a school for
mentally retarded children

IQ test results
Effect on opinion
1(not at all) – 5
(neutral)– 10 (very
much)
Has manners
Effect on opinion
1(not at all) – 5
(neutral)– 10 (very
much)
Communicates effectively
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Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

Has an interest in his personal
health

Knows how to take his
medicine

Used an alias when running
from the police

Bought and traded cars

Played around moving trains
Use of retrospective adaptive
behavior measure

(Write down effect
on your opinion
1(not at all) – 5
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Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect
(Circle One)
Yes Mental Retardation

(neutral)– 10 (very
much)

No Mental Retardation
No Effect

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

Escaped from jail

Gets travel information from
hitchhikers

Arrested several times

Peeps on women
Missed a lot of school

(Write down effect
on your opinion
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Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect
(Circle One)

1(not at all) – 5
(neutral)– 10 (very
much)

Yes Mental Retardation
No Mental Retardation
No Effect

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

Alcoholic Mother

Could cook eggs

Never had a bank account

Considered to be slow by the
officers at the prison

Skilled at keeping himself clean

(Write down effect
on your opinion
1(not at all) – 5
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Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect
(Circle One)
Yes Mental Retardation

(neutral)– 10 (very
much)

No Mental Retardation
No Effect

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

Knows what he wants to eat

His family thought he was
mentally retarded

He was impulsive

He was a leader in his crimes

He hides facts or lies poorly

(Write down effect
on your opinion
1(not at all) – 5
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Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect
(Circle One)
Yes Mental Retardation

(neutral)– 10 (very
much)

No Mental Retardation
No Effect

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

His crimes were especially
gruesome

He understands the concept of
money

He witnessed his parents
abusing each other

He was dependant on his exwives for support
He quit school was he was in
the 7th Grade

(Write down effect
on your opinion
1(not at all) – 5
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Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect
(Circle One)
Yes Mental Retardation

(neutral)– 10 (very
much)

No Mental Retardation
No Effect

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)

(Circle One)

He was 15 or 16 and still in the
7th Grade

He uses a symbol system to get
food from the food stand in
prison

He has a good memory for
things in his past, especially
from a long time ago

He got money from other
people and did have to work to
support himself

He chose in advance who we
would peep on

(Write down effect
on your opinion
1(not at all) – 5
(neutral)– 10 (very
much)
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Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect

Yes Mental Retardation
No Mental Retardation
No Effect
(Circle One)
Yes Mental Retardation
No Mental Retardation
No Effect

8. What specific parts of the testimony were most important to you in deciding whether or
not Mr. Stevens had mental retardation or not? Please feel free to refer to your notes.
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
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Appendix D
Information Sheet

DEFINING MENTAL RETARDATION
The Diagnostic and Statistical Manual of Mental Disorders Fourth Edition – Text Revision
(2000)
The Diagnostic and Statistical Manual of Mental Disorders Fourth Edition – Text Revision
(DSM-IV-TR, 2000) defines mental retardation as
1. Significantly sub average general intellectual functioning (IQ scores for people with
mental retardation must be below 70 (plus or minus five)
AND
2. Significant limitations in adaptive functioning in at least two of the following skill areas:
 Communication
 Self-care
 Home living
 Social/interpersonal skills
 Use of community resources
 Self-direction
 Functional academic skills
 Work
 Leisure
 Health and safety
AND
3. Onset must occur before age 18 years.
According to the DSM-IV-TR (2000), individuals diagnosed with mental retardation are
subdivided into different levels ranging from mild to severe mental retardation based on the
level of impairment.
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American Association on Intellectual and Developmental Disabilities
The American Association on Intellectual and Developmental Disabilities (AAIDD, 2010),
has a slightly differing definition of mental retardation.
1. Significantly sub average general intellectual functioning (score of at least two standard
deviations below average)
AND
2. Significant limitations in adaptive functioning (two standard deviations below average) in
just one of or in a measure of all three of the following skill areas:
 Conceptual skills
 Social skills
 Practical skills
AND
3. Onset must occur before age 18 years
Additionally, levels of mental retardation are defined by the amount of support needed for
adequate daily functioning rather than levels of impairment.
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APPENDIX E
Demographic Information Form

1.

Please write down your age: _____

2.

Please indicate your gender (please circle response): Male Female

3.

Please indicate your race (please circle response or write on the space provided):
African-American
Islander

Asian

Caucasian

Hispanic Native American

Other:

4.

Please indicate the number of years of post-high school education:

5.

Please indicate your political affiliation: Republican
Other:

6.

Pacific

Democrat

Independent

None

Have you ever served on a jury before (please circle response): Yes

No

a. If yes to Question 6, what type of case (please circle response):
Civil Criminal
7.

Do any members of your immediate family work as judges (please circle response): Yes
No

8.

Do any members of your immediate family work as defense attorneys (please circle
response): Yes No

9.

Do any members of your immediate family work as prosecuting attorneys (please circle
response): Yes No
a. Do any members of your immediate family work as other professionals in the
legal field (please circle response): Yes No If yes, what is this persons/these
peoples job title or what do they do in the legal field?
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__________________________________________________________________
__________________________________________________________________
10.

Please identify what state you identify as home:

11.

Have you ever been employed in a mental health setting?

___ YES ___ NO

If yes, please describe the place of employment, what you did as an employee, and how long
you worked there.

13.

Do you have knowledge or experience with people with developmental disabilities such
as mental retardation, autism, Down Syndrome, and the like? ___ YES ___ NO
If yes, check all that apply and describe your experience:
Classes in school/college:
_________________________________________________________
Classroom training outside of school/college:
_________________________________________
Employment:
___________________________________________________________________
Volunteer experience:
____________________________________________________________
 I have a family member who lives or has lived with me who has a developmental
disability:
___________________________________________________________________________
 I have a family member who has never lived with me who has a developmental disability
__________________________________________________________________________
 I have a friend/acquaintance with a developmental disability:
___________________________________________________________________________

157

APPENDIX F
Juror Instructions 1
Ladies and gentlemen of the jury:
You have been selected and sworn as the jury to hear the case of Justin Stevens v. Mark
Thomas.
In this hearing, Justin Stevens is claiming that he has mental retardation. The meaning of this
diagnosis will be explained to you later.
It is your solemn responsibility to determine if the claimant has proved his claim. Your
verdict must be based solely on the evidence, or lack of evidence, and the law.
Before proceeding further, it will be helpful for you to understand how a hearing is
conducted.
At the beginning of the hearing, the attorneys will have an opportunity, if they wish, to make
an opening statement. The opening statement gives the attorneys a chance to tell you what
evidence they believe will be presented during the trial. What the lawyers say is not evidence,
and you are not to consider it as such.
Following the opening statements, witnesses will be called to testify under oath. They will be
examined and cross-examined by the attorneys. Documents and other exhibits also may be
produced as evidence.
After the evidence has been presented, the attorneys will have the opportunity to make their
final argument.
Following the arguments by the attorneys, the court will instruct you on the law applicable to
the case.
You should not form any definite or fixed opinion on the merits of the case until you have
heard all the evidence, the argument of the lawyers, and the instructions on the law by the judge.
Until that time, you should not discuss the case among yourselves.
If you would like to take notes during the hearing, you may do so. On the other hand, of
course, you are not required to take notes if you do not want to. That will be left up to you
individually.
The attorneys are trained in the rules of evidence and trial procedure, and it is their duty to
make all objections they feel are proper. When an objection is made you should not speculate on
the reason why it is made; likewise, when an objection is sustained, or upheld, you must not
speculate on what might have occurred had the objection not been sustained, nor what a witness
might have said had [he] [she] been permitted to answer.
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APPENDIX G
Juror Instructions 2
The claimant has claimed that he has mental retardation. Mental retardation is a
developmental disorder that is characterized by three diagnostic criteria. These criteria are
detailed in the following Information Sheet. Briefly, to find the claimant to have mental
retardation, he must prove each of the following elements:
1. he has significant intellectual deficits;
2. he has significant deficits in adaptive behavior; and
3. he demonstrated these symptoms before the age of 18 years.
If you find from the evidence that the claimant has proved that each of these elements was
present, then you shall find the claimant to have mental retardation. If you find from the evidence
that the claimant has not proved that each of these elements was present, then you shall find the
claimant to not have mental retardation. The claimant has to convince you by preponderance of
the evidence that he has mental retardation. Preponderance of evidence has been described as
just enough evidence to make it more likely than not that what the defendant seeks to prove is
true.
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Appendix H
Transcript of Groups 1 & 2

160

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NORTH CAROLINA
MIDDLE DIVISION
JUSTIN STEVENS,

Petitioner,
VS
MARK THOMAS, Commissioner
North Carolina Department Corrections,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV05-Pr-5782-M
Raleigh, North Carolina
December 5, 2007
10:00 a.m.

*************************************************************
TRANSCRIPT OF HEARING
HELD BEFORE THE HONORABLE CHRISTOPHER MARSHALL
UNITED STATES MAGISTRATE JUDGE
APPEARANCES:
FOR THE PETITIONER:

ATTORNEY SMITH
SMITH & SONS Law Firm
805 48th Street
Raleigh, NC 27602

FOR THE RESPONDENT: ATTORNEY EVANS
Office of the Attorney General
North Carolina State House
11 South Union Street
Raleigh, NC 27602
Christina Johnson, RPR, RMR Federal Official Reporter

JUDGE: Good morning, folks. For the record, I'm Christopher Marshall. I'm a U. S. Magistrate
Judge here in the Northern District of North Carolina. And the matter here today is Justin
Stevens versus Mark Thomas, and the issue regards whether or not the Petitioner has mental
retardation.
161

First off, I want to have each of the attorneys identify themselves for the record. We'll start over
here.
ATTY SMITH: I'm Attorney Smith. I'm with the Smith & Sons law firm. I will be representing
Justin Stevens and arguing the side that he does in fact have mental retardation.
ATTY EVANS: My name is Attorney Evans. I work in the North Carolina Attorney General's
Office.
JUDGE: The issue of mental retardation has been raised by the petitioner in this matter. And so I
would presume that the petitioner will bear the burden since they've raised the issue alleging that
he is mentally retarded. As a result I am going to require that the petitioner goes first in terms of
presenting a case.
ATTY SMITH: Yes, sir. Petitioner calls Dr. Carson, a clinical psychologist.
PETITIONER'S WITNESS, DR. CARSON, SWORN
THE CLERK: State your name for the record.
THE WITNESS: Dr. Carson.

DIRECT EXAMINATION BY ATTY SMITH:
Q

Dr. Carson, let’s talk about all of the IQ tests that he's been given through the years.

There were multiple tests, correct?
A

Yes.

Q

Can you please briefly mention all of the tests he has received and also the IQ scores of

the average population?
A

Generally speaking, the average IQ score of the general population is 100. Specifically

speaking about Mr. Stevens, between the ages of 9 and 14, he was administered 3 abbreviated IQ
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tests, which gave IQ scores of 59, 66, and 64. These scores all fell in the range known as “mental
defective,” which would now be called mental retardation. Then, from the ages of 19 and 41, Mr.
Stevens was administered 6 more IQ tests, and those IQ scores were 66, 69, 70, 72, 71, 76, and
65. The 66, 69, and 65 all fell in the Mild Mental Retardation range, and the 71, and 72, all fell in
the Borderline Mental Retardation range. The 76 appears to be an exception. In other words, out
of the 9 times Mr. Stevens was evaluated, 8 scores indicated mental retardation ranging from
borderline to “mental defective.”
Q

You administered an IQ test? How did he do?

A

He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 71, his processing speed score (or how quickly
he can process information) was 68, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. He understood math best and in
terms of his weaknesses, he had problems with solving problems, and the ability to manipulate
information quickly.
Q

Dr. Carson, in preparing for your testimony here today, would you please tell the Court

what activities you engaged in?
A

I reviewed records. I contacted family members, correctional officers, and I attempted to

contact Mr. Stevens’s ex-wives. I was not able to successfully contact his ex-wives. I also met
with Mr. Stevens for interviewing and assessment.
Q

What tests did you administer to Mr. Stevens?

A

I administered the WAIS-IV, which is a well-established and commonly used IQ test in

the field of psychology. I also gave the Woodcock-Johnson, which is a measure of broad
cognitive abilities.
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Q

And you administered a Mini-Mental Status Exam?

A

Yes. I was using it as a general orientation instrument. I would ask him if he knew the

day of the week, what time it was, where he was. He couldn't do some of the attention questions
because it required spelling. He didn't know the seasons of the year. In general, he showed good
concentration and attention.
Q

Did you administer any other formal tests?

A

I administered the Scales of Independent Behavior Revised to Mr. Stevens’s brothers. It’s

a measure of adaptive behavior. The reason that I did not give it to Mr. Stevens was that the
point of measuring adaptive functioning is to get somebody else’s perspective of the person and
their ability to function independently and adapt to changes in the environment. Typically, you
want to get a broad-based home, school, community, and employment settings evaluation. They
are all covered in that instrument. You ask questions about how well somebody did something.
And the reason you give it to assess mental retardation is that, for one, it gives good information.
But for another, the American Association For Mental Retardation has stipulated in its 2002
book that you have to in order to give a diagnosis of mental retardation.
However, the way I administered it is quite unorthodox. The problem is that Mr. Stevens
is being evaluated for mental retardation prior to 18 and he's 55 now. And the only way to do
that is to do a retrospective evaluation. I had to ask his brothers to remember him from almost 40
years ago.
Q.

If you would, kind of quickly go over Mr. Stevens’s childhood and tell us what possible

meaning this could have in your opinion that he has mental retardation?
A

First I considered risk factors. Risk factors mean they put somebody at risk for

something. His mother had a longstanding alcohol problem therefore putting him at risk for not
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having the proper home support. He was also reportedly born breech which can actually cause
anoxia and impede getting oxygen to the brain during delivery.
Another risk factor is limited resources, meaning that the family itself may have not had
enough food, clothing, or supervision. The Department of Pensions and Securities (DPS) record
is full of information about corporal punishment and those kinds of things in the home. There
could have been injuries.
Spousal abuse is another risk factor. He witnessed spousal abuse. Also, he wasn’t
learning appropriate coping, coping behaviors, frustration tolerance, any of those things that
other people would, in different situations, like knowing how to handle their anger appropriately.
Also, Mr. Stevens was left unsupervised. The lack of supervision in his home apparently
resulted in him doing some very dangerous things. Mr. Stevens and his brother stated that they
did play on the railroad tracks, and he was actually arrested for putting things on the railroad
tracks. And from his brother’s report, Mr. Stevens used to crawl underneath the trains when they
were slow moving and kind of scoot to the other side doing fairly dangerous behaviors. So he
was at risk for hurting himself severely.
Q

Does that have anything to say about his judgment?

A

Sure. It shows poor judgment on his part. In his case, it suggests that he's had poor

judgment and impulse problems.
Q

And you read the DPS records?

A.

Yes, and they indicated that the defendant moved to an aunt and uncle’s home because of

the alcoholism, neglect, and spousal abuse in the home. It was a police officer who identified the
children being at risk and then came in and removed them.
Q

Let me ask you: is it possible that head injuries would have anything to do with a person
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being mentally retarded? I understand that Mr. Stevens fell off the house at age 5 and was
knocked unconscious?
A

Yes. Possible causes include biological, behavioral, social, and…and the interaction

among those things.
Q

Dr. Carson, Mr. Stevens has had a number of jobs, including pumping gas, loading boxes

onto trucks, stacking lumber and tires, and picking up cans and other junk. Are those the types of
jobs that somebody with mild mental retardation could engage in?
A

Absolutely. Mr. Stevens did not hold these jobs for very long. These positions did not

require a great deal of training or skill, the kinds of positions someone with mild mental
retardation could do.
Q

Dr. Carson, does Mr. Stevens have the ability to make purchases?

A

His brothers told me that it was no problem for him to purchase small things at retail

stores. His concept of money is pretty limited. He knows what dollars are. He can go to the store
and say how much is this and they'll say three or four dollars, and he'll hand them three or four
dollars. He's got that basic level of knowledge. He's less capable with change, but can handle the
very basics. He can go buy a hamburger or whatever it might be. Someone with mild mental
retardation can do these things. The common view of people with mental retardation is that they
can’t do anything and that they need constant supports and protections. That’s not the case. Mr.
Stevens, as well as other people with mild mental retardation can do these things. They can have
families, they can parent, hold full-time jobs; they just need a little help.
Q

That brings up the issue of the trips that he made to Nashville, Chicago, Kansas, and

Tennessee. Did you receive any information about how that occurred?
A.

From what I understand, um, he drives, picks up hitchhikers, and asks them things he
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wants to know like where to get a burger or a hotel and gets the information from them. He's able
to negotiate well. In speaking with him, he understands landmarks, which makes sense because
he's illiterate. People who can't read begin to compensate and learn different skills. And if you're
talking about interstate driving and picking up hitchhikers, it makes good sense for him to be
able to function in that capacity.
Q

How about financially? How is he able to move across the country like that financially?

A

Well, when I spoke with Mr. Stevens he said he had some money that was given to him.

I'm not really clear where that came from. But through our discussions, he said that he was
getting money from various individuals. I don’t know about his engaging in stealing. Throughout
his life, he will readily admit that that’s how he got his money. So I am not entirely sure except
for being provided with assistance by others.
Q.

If you would, kind of quickly go over Mr. Stevens’s interpersonal relationships and tell

us what possible meaning this could have that he has mental retardation?
A

According to multiple sources, Mr. Stevens has been married three times with all

marriages ending in divorce. Available information suggests that his wives did the cooking (he
could make simple things like scrambled eggs) and that his wives basically took care of his
financial needs (such as paying bills and going to the bank). Mr. Stevens’ jobs were all obtained
for him (he never got a job on his own). All of this information suggests that Mr. Stevens never
lived independently.
Q

Did you determine with any accuracy how far he went in school?

A

Between the Sixth and Seventh Grade, at the age of 15 or 16; that was when he stopped.

He did two years of First Grade, two years of Second Grade, and in the Fifth Grade, he got put
into some sort of special education class. But, essentially, all of the records suggest that, with the
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exception of the C-minus in math, he earned F’s in all academic subjects.
There is a statement from the principal of his elementary school, which stated that the
defendant was definitely mentally retarded, and requested that he be moved to a special school
for students with mental retardation
Q

What did his teachers’ comments say?

A

One of the teachers said that he did not have the ability to learn on the level of an average

child. The next teacher, (I think…a Special Ed teacher), said that his limitations were
environmentally based, not due to intellectual limitations. Her basis for this was some successes
in math and the ability to verbally repeat phrases said to him. I have a concern about this is that
these abilities provide no indication of being mentally retarded or not
Q

You also spoke to Sergeant Martin in the prison. What did he have to say?

A

He said that Mr. Stevens is a simpleminded fellow that has some street smarts. Because

of his lack of mental skills, he would be “easy prey”. And those street smarts refer to the fact that
Justin has been in the criminal system for a really long time.
Q

And then we have the comments by Officers Peters and Russell?

A

Yeah. They didn't know him as well. Both had referred to him as being slow and simple,

functions fine, no problems. That was across the board. Mr. Stevens is noted to function very
well within the system. Officer Peters said one thing that he noticed about Justin (Mr. Stevens) is
that he saves his food, and brings it out to feed the animals outside.
Q

How would you evaluate his adaptive behaviors in a prison setting?

A

Someone like Mr. Stevens, with mild mental retardation, should function extremely well

in this kind of environment. He's got no need to do anything. He doesn't have to go and buy
anything, he doesn't have to make his bed. He doesn't have to do any of the typical things that we
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would have to do. So, for him, he's functioning very well there, with small deficits in adaptive
functioning, such as not being able to use the phone and perhaps getting taken advantage of.
Q

Did you talk to Mr. Stevens about his reliance on others?

A

Yes, I did. Mr. Stevens talks freely about needing other people for assistance, for writing

letters, reading letters, requesting medical assistance. Also Sergeant Martin indicated that Mr.
Stevens once self-administered an enema. He stated that when the nurses found Mr. Stevens,
there was stool all over the room and the stench was unbearable. This is indicative of someone
who was trying to help himself but used poor decision making in his attempts.
Q

What is your impression of his functioning during his criminal trial?

A

By reading the transcripts, I don't think he functioned well at all during, during his trial.

In terms of poor judgment in answering questions, there was one point when his attorney
instructed Mr. Stevens not to answer the question. But then he went ahead and answered it
anyway. So he's showing a lot of poor judgments and confusion.
Q

Did his attorney recommend that he not testify?

A

Yes, twice.

Q

Did the judge intercede and tell him that he did not have to testify?

A

Yes.

Q

And how about the district attorney?

A

Yes, they all told him not to and discussed it with him, and still he wanted to go on.

Q

Can you please tell us about your direct observations from your time with Mr. Stevens?

A

He has trouble staying on topic. It’s very difficult to get him to stay on track. It’s not all

the time, sometimes he can answer questions just fine and he will stop.
Sometimes during our conversations, he would get confused. At one point, he actually
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said, “I'm really sorry, I'm confused now and sometimes I lose track of where I am or what I'm
talking about.”
Q

Your second impression is he's able to talk about his life’s history?

A

Yes. What Mr. Stevens told me is very consistent with his brothers’ statements to me.

And I never shared any information between the parties. I also found him to be polite and
courteous. But, he couldn’t see other’s people’s views.
Q

All right. You administered the Woodcock-Johnson as a test of academic subject matter.

How did he do on that?
A

He did poorly on everything. Because he can’t read, I couldn't give all of the tests. His

oral language and math scores fell around those of 1st and 2nd-graders. And his academic skills
and academic knowledge scores fall around kindergarten levels. He was doing quite poorly
actually.
Q

All right. A couple of things. Does this make sense given his IQ?

A

Yeah, they make sense together.

Q

Then we get into the adaptive behavior scales. What did you find? Tell me what these

scores represent.
A

What they represent is Justin's level of adaptive functioning, or his ability to live

independently and adapt to changes in his environment. In this case, according to Mr. Stevens’s
brother’s answers to this test, what you've got there is a broad independent score of 58, which
falls into the Limited range. All of his cluster scores, including his motor skills score,
social/communication score, personal living score, and community living score, fell within the
Limited or Limited to Very Limited range. In terms of specific subtest scores, he's doing just fine
in terms of personal living and this is meal prep, eating and meal preparation, toileting, dressing,
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self-care. This test also indicates he is able to sweep his floor, clean his house, take out the trash,
those kinds of things.
Q

According to the DSM-IV, and based upon the results of your formal testing that you

conducted with Justin, and your interviews and your view of the records, do you have an opinion
as to whether or not Justin Stevens has a diagnosis of mental retardation?
A

Yes, I do. I believe he falls in the mild mentally retarded range and shows deficits in two

or more areas of adaptive behavior. First, functional academic skills is obviously one. Work is
another. He was never able to maintain a job for an extended period of time. He held only
menial labor jobs, which is consistent with someone with mild mental retardation. Some health
and safety issues come up with his risk-taking behavior as a third. I mean, part of it even comes
up in his criminal history with being shot a number of times. He puts himself in risky situations
such as crawling under a train.
Self direction is a fourth. He has never shown any kind of self-direction, never planned
to get a job, sort of fell into jobs. Social and interpersonal skills is a fifth and are also important
for Mr. Stevens in terms of the findings. With communication and self-care, he's fine.
Q

Do you believe that the onset of his problems were before the age of 18?

A

Yes. You know, having the principal and the teacher going to great lengths at trying to

get him into a school for individuals with mental retardation. The fact that he was held back for
two years, First Grade and Second Grade. He was functioning very poorly and never learned to
read or write. So from what I can gather, from all of the information, you know, taken together,
I'm confident in my diagnosis of mild mental retardation.
Q

Based on the AAMR definition of mental retardation, do you have an opinion as to

whether or not a diagnosis of mental retardation is appropriate for Justin Stevens?
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A

Yes, I do.

Q

Thank you, Dr. Carson, that’s all.

CROSS-EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Dr. Carson, my name is Attorney Evans and I represent the State of North Carolina. I

have some questions for you. Is there any way to assess whether someone is faking mental
retardation?
A

There’s no instrument for it. Somebody would have to fake mental retardation from the

time that they were a child. I’m not finding any kind of information that supports the idea that he
faked mental retardation since he was little.
Q

Thank you, Dr. Carson, that’s all.

JUDGE: I have a question. And you believe that the IQ scores are all indicative of a diagnosis of
mental retardation?
THE WITNESS: Yes.
JUDGE: And Mr. Steven was able to get out and work as a runner in the prison, right? And there
are other tasks that he was allowed to do during the course of the time he's been in prison. Did
you inquire as to what that involved?
THE WITNESS: Yes, I actually spoke with Sergeant Martin about that and he did tell me that
what a runner does is walk up and down and…um…see to people’s needs. But in the same
conversation, he told me that Justin did not do that very well, and that he was not, in his opinion,
capable of doing much.
JUDGE: O.K. That’s all. You can leave the stand now. You can call that State’s witness now.
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RESPONDENT 'S WITNESS, DR. KASDEN, SWORN

JUDGE: State your name for the record.
THE WITNESS: Dr. Kasden. I am a clinical psychologist.

DIRECT EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Let's talk first about his intellectual functioning. Did you perform an IQ test on Mr.

Stevens?
A

Yes. He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 70, his processing speed score (or how quickly
he can process information) was 69, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. I also administered a WoodcockJohnson and he scored in the low range. I completed the SIB-R with an ex-wife and he scored in
the Limited, the Limited range.
After I met with Mr. Stevens, I came back to my office and reviewed the records. Mr.
Stevens, at that point, had been evaluated several times with intellectual assessments and I agree
with the scores reported by Dr. Carson. I determined that those scores were not appropriate or
consistent with a diagnosis of mental retardation. I further discerned that there were other
explanations for the low scores that we were seeing. To address the reason for the scores being
low, would be the fact that he came from a very chaotic home life which didn’t encourage good
educational academics or school attendance. There was no encouragement to do homework.
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There were records that the other brothers also had failed grades and also were skipping school.
It appears that he did have behavior problems in school. He told me, specifically, that one
teacher would let him go wash her car because of problem behavior. She didn't want him in the
classroom. Well, if he's not in the classroom, he's not being given the opportunity to learn. When
he's in the classroom, he’s acting up. The record shows that he had some behavior problems.
These factors certainly will provide information, alternative reasons, for low IQ scores.
Q

What did you see significant about the first IQ score he received?

A

The initial test was given in 1958. My concern on that is looking at one section where he

got a 43. That’s the lowest score you can obtain on that section. The first thing you have to
consider is poor motivation. The record includes a notation about Justin not putting forth a best
effort. That, again, would be consistent with a 43, which notably he gets on the second
administration, too.
Q

And the second test, you had some concerns about it, also?

A

Yeah. It's inappropriate to administer the same test with only 20 days between it and the

previous one. And the reason that I included it in was again to note that he obtained the exact
same score which is a 43, which lends some support to the notation that he did not appear to be
putting forth a good effort, at least on that part. So what that says, in my mind, is that you have to
be extremely cautious in interpreting the full scale IQ score.
Q

And what is your assessment of his adult IQ scores?

A

The assessment is, overall, that the full scale IQ scores are ranging within the mild

mentally retarded range to borderline range. However, in my opinion, what is not consistent with
mental retardation is the fact that the scores flip-flop, so these scores increase at certain times
and then decrease at other times.
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Q

So one of the explanations for Mr. Stevens's low IQ scores is his ineffective academic

experience, is that correct?
A

Yes. It has been shown that the IQ scores can depend heavily on school experience. He

wasn’t in school much, so he wouldn’t score high on IQ tests.
Q

What about his mental capabilities? How did that factor in on your assessment of his

intellectual functioning?
A

Mental retardation requires global….uhhh… global deficits. That's deficits in all areas of

intellectual functioning. One area, in particular, you were going to look at is memory. People
with mental retardation often have difficulty with memory. It may not be in all areas of memory,
but you're going to see poor memory overall. What Mr. Stevens does, in my opinion, during the
trial, during interaction with me, during interaction with at least five staff members at Rivers
Secure Medical Facility, shows that he has a much stronger memory capacity, overall, than you
would expect with mental retardation. People with mental retardation do not remember names
and addresses of places where they work. They do not recall dates from 20 or 30 years ago with
such accuracy as Mr. Stevens did, not only once, but on a consistent basis. And that's what I
want to point out is that this has been consistent. This wasn't just with me that he did this. He did
this across different situations and across different time periods.
Q

In your opinion, is it possible that he suffers from a learning disability that affected his IQ

scores?
A

Yes. And again, with his illiteracy, there are strong indications here for a reading

disorder, where Mr. Stevens has a specific deficit with the area of reading. And with such deficit,
this is the type of individual who is going to show difficulty in a lot of different areas because so
much of what we do involves reading.
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Q

Was there any support for the fact that he had a learning disability in any of the records

that you reviewed?
A

Well, there was at least one mental health professional indicated that his results could be

reflective of a learning disability.
Q

And what is your assessment of his intellectual functioning?

A

In my opinion, given all of the information I've looked at, including the IQ results, his

functioning overall, I believe a diagnosis of borderline intellectual functioning is more
appropriate here.
Q

Dr. Kasden, what kind of evaluation were you asked to perform on Mr. Stevens?

A

I was asked to determine whether Mr. Stevens meets the diagnosis of mental retardation.

Q

In conducting your evaluation of him, did you go to the prison and interview him?

A

I did.

Q

Did you explain to Mr. Stevens the purpose of your interview?

A

I did and he understood what I said to, to him.

Q

Can you describe Mr. Stevens's behavior during the interview?

A

He was pleasant, very talkative, very cooperative, attentive, focused. In the course of the

interview, he would occasionally make comments that were funny. He answered all of my
questions, and even at times, provided additional information all of which was relevant and
appropriate. He engaged in social behaviors and they were appropriate. He shook my hand
appropriately. He maintained appropriate distance in our seating. There was one incident when
we were going up to use the coke machine, and he stepped aside and let me use it first.
Q

You had no problems communicating with him, did you?

A

I did not. He always stayed on topic.
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Q

How was his vocabulary?

A

His vocabulary was good and it was appropriate and relevant to the discussion. He

answered the questions, for the most part, thoroughly enough.
Q

Did you look at his vocabulary and consider his vocabulary in the depositions?

A

I did look at that later, yes.

Q

And what did you think about his vocabulary skills as far as his deposition testimony?

A

There are words that Mr. Stevens uses in his answers in that deposition that are not

consistent with somebody who is mentally retarded. They are much more advanced than
somebody who is mentally retarded, and certainly much more advanced than some of the test
results that Dr. Carson presented.
Q

Did he ever appear confused to you?

A

No.

Q

What about his memory?

A

His recall of information was very good, especially for…ummm…remote events. What

struck me as especially prominent here was that, not only was he able to recall events, but he was
able to recall specifics, such as names, dates, and these were consistent with the collateral data.
Q

Did you review all of the records that were submitted to you?

A

Yes.

Q

What did you learn from your interview of Sheriff Hall about Mr. Stevens?

A

During his discussion to me, Sheriff Hall, as did all of the officers, indicated that they

never encountered difficulty communicating with Mr. Stevens during the course of their
interviews.
Q

What about Captain Jeff Luce, what did he say?
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A

He noted to me that he had had at least five opportunities to speak with Mr. Stevens. He

felt that Mr. Stevens was very deliberate and purposeful in the conversation. And, in particular,
he indicated that Mr. Stevens always avoided discussing any of the specific criminal matters that
he was being brought in on, meaning he was avoiding talking about his crimes. That shows
deliberation on his part, directiveness, purposefulness, that I do not believe is consistent with
mild mental retardation.
Q

Who else did you talk to?

A

Joseph Harris, who was Mr. Stevens’s stepson. Joseph indicated that Mr. Stevens was

able to drive a car. That sometimes he did, recklessly, knowing, laughing about it while he did it.
He described him as having been abusive to his mother. Also having been abusive to other
people, as well. What I gathered is that when Mr. Stevens wanted to do something, he could do
it. For example, he always knew what he wanted to eat at a restaurant and could order it. He
could take the initiative and do things.
Q

Would you define mental retardation for the Court?

A

Mental retardation is the significant limitations in intellectual functioning, intelligence,

and adaptive functioning. And those deficits, these limitations, have to start before age 18.
Q

Would you define adaptive functioning, please?

A

In a general sense, adaptive functioning is the ability to like adapt to one particular

environment. I believe that Mr. Stevens has adaptive skills. He's able to survive and I believe he
has adaptive skills that extend beyond that of mentally retarded people.
Q

And how did you go about assessing Mr. Stevens’s adaptive functioning?

A

I looked at the collateral data that provided information about Mr. Stevens functioning at

various different times.
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Q

Did you review the results of the Woodcock-Johnson test of achievement performed by

Dr. Carson?
A

Yes. I would not have expected really good scores and some of the scores I feel are much

higher than they should have been.
Q

So you were surprised by the test scores from the Woodcock-Johnson?

A

On some of them, yes.

Q

Why?

A

Well, for somebody who is illiterate and has not had good schooling, somewhere along

the line, Mr. Stevens has gained some skills, gained some knowledge, and has developed
particular areas in which he is able to succeed. What strikes me as important about that is that he
just didn't learn some, he learned enough. And to me, that shows an ability to learn. It shows an
ability to gain, take information, use it, process it, recall it, remember it, what have you, apply it;
and he's able to obtain a good score. In my opinion, that is not consistent with mental retardation.
Q

Okay. From your review of the records in this case, would you say that Mr. Stevens

suffers from substantial deficits in adaptive functioning as a child?
A

No, I wouldn’t.

Q

What indicated to you that he did not suffer substantial deficits in his adaptive behavior

as a child?
A

I recall the DPS records. In those particular records, there was no discussion, description

of impaired to care for self. At times he did fine, at times he had difficulty. Within kind of the
specific discussion of his home life, his home life was clearly chaotic, disorganized. And yet, he
is able to cope, to some degree. No one has recognized him as needing particular assistance in
any particular area. So again, there was nothing to support that he was having problems with his
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adaptive functioning during childhood.
Q

Has Mr. Stevens demonstrated some limitations in his adaptive behavior as an adult?

A

Yes, he has.

Q

What are those limitations?

A

A lot of the limitations will focus on particular areas that would have a connection to

academics, such as perhaps learning to use money appropriately, being able to compute time, not
just read time, but able to compute time and so forth. It would also have to do with issues of
reading.
Q

Was his lack of employment history indicative to you of the limitations of his adaptive

functioning?
A

No, I don’t believe that poor adaptive functioning explains that….his employment

history. Because there were obviously times when Mr. Stevens was able to work. He also, on at
least one occasion, left a job to get a better job. Now, you are not going to succeed in
employment if you're in and out of jail. You are not going to be able to get higher type jobs
through experience, if that experience keeps getting cut off and you're going to jail. You're not
going to get experience if he wanted to go and peep. You have the issue of him engaging in
deliberate behaviors which interfered in his ability or any possibility for him to proceed in
developing employment skills?
Q

What about the fact that he was supported by other people?

A

If somebody was supporting him, he may have chosen not to work because of that. That

he didn't need to get the money because he knew the money would come from other sources.
Q

What is significant to you about his peeping behavior?

A

He admitted that his peeping behavior interfered with his employment, that he would
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often be late for work because he would be peeping. From both his report and the records, that he
was selecting people to peep. That he was actually selecting individuals that he wanted to engage
this behavior with. There is, to some degree, planning here and purposefulness here. He's
following a plan to succeed and fulfill a need and desire that he has. He's not doing this once.
He's doing it consistently over time. And I think that that again shows an ability to follow
through on plans, follow through on desires, follow through on needs that he had, and does it in a
way that's successful. It may not be appropriate, but it's successful for him.
Q

In your opinion, is it true that he chose not to work?

A

Yeah, exactly.

Q

Is that indicative of somebody that's mentally retarded?

A

Well, somebody who is mentally retarded could choose not to work, too.

Q

Did you receive any information about whether Mr. Stevens could take care of his

personal needs as an adult?
A

Yes. The records indicate that he could care for himself. There are some medical records

that reflect that he has had an interest in his personal health. And the interest and the information
in those records indicate what I would guess to be a more sophisticated level of functioning.
What I mean by this is he, in one instance, asked about a chest X-ray that had been performed. In
at least two or three instances, he notes or requests specific medication for particular ailments.
Pain medication for pain. All of these things were appropriate and he's naming specific
medication, requesting them appropriately. What that suggests to me is a pretty good insight
about his health and his functioning. And he's able to communicate successfully when he has a
problem with these particular areas. And even going above and beyond that, and offer some
suggestion of what might work to help him feel better.
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Q

What about the visitor sheets? His ability to use a visitor sheet, to fill them out, or to give

somebody the information to have visitors, what is your assessment of his ability to do that?
A

Well, the first thing I noted with the visitation log is that those are

quite….uhhh…extensive. You have to put the names, the addresses, the relationships, and these
have to be filled out on the form appropriately. Mr. Stevens did that on numerous occasions. He
indeed may have copied the information, but that is a lot of information to copy. He persisted in
this task, completed it successfully. And, in my opinion, this shows a much higher level of
functioning again than mentally retarded people show.
Q

What about the canteen/food stand use? Did you see anything about him, his ability to get

things out of the food stand?
A

Justin was using a system, some type of symbol system, so that even though he couldn't

actually read the item, he could figure out what he wanted and how to express it to someone. The
importance to me, is that Justin can go above and beyond any limitations that he has. He is able
to adapt. Mr. Stevens has been able to adapt in what I would view as stressful, hostile
environment, despite his intellectual limitations. And he has not only been able to adapt, but been
able to succeed in meeting particular desires and goals he wants.
Q

Let's just start with his escape from the Cherokee County jail. What from that indicates

his adaptive behavior does not fall in the mental retardation category?
A

Mr. Stevens had to engage in a number of behaviors, a number of steps, you see, to

escape. He actually got the correctional officer, the jailer’s gun, and locked the jailer up. He then
proceeds to obtain a vehicle and he drives this vehicle around numerous different states. He's
able to drive to all of these different places successfully. He doesn't run out of gas on the side of
the road. He finds places to stay. He finds places where he can get something to eat. I believe
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that he used an alias at one point
Q

What about the crime itself? Do you see significance about the crime as far as his

adaptive functioning?
A

In that course of time, he has to drive from Tennessee to this residence. He does so

without being seen, or found, or captured, what have you. For example, he parked the car away
from the site. As he was approaching the trailer there was a dog that was barking. He quieted the
dog obviously to avoid detection. He then went up to the trailer, did not barge in, but took his
time and looked through a window. He then continues to remain on escape status for a number of
weeks.
Q

What about the fact that he was able to buy and sell cars during this time? What does that

show you?
A

He’s able to…um…engage in a series of stepwise behavior for a particular purpose. He

got cars that were able to continue running and he was able to continue driving.
Q

Did you review the transcript from his criminal hearing where he invoked his Fifth

Amendment rights in there?
A

At least one time he did, yes.

Q

Did you see any evidence concerning anti-social behavior on Mr. Stevens's part?

A

Yes, I did.

Q

And what's the significance of his anti-social tendencies or his behavior as far as his

mental retardation?
A

In the anti-social personality disorder, people with anti-social tendencies, there's a higher

incident of lying amongst these people. He lied, he peeped. He then engages in other sexual
offenses such as rape. He engages in break-ins. He's stealing and what have you. In my opinion,
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you have to consider anti-social behaviors, anti-social tendencies, and consider that that may be
one explanation for why somebody may not have succeeded in school or holding a job for a long
time. I think a diagnosis of antisocial personality disorder is more appropriate for Mr. Stevens
than mental retardation.
Q

You don't see any problems with his motor skills?

A

Not that I saw, no.

Q

Did you see in the DPS records that he had been active in the Boy Scouts?

A

There was some notation that he was in the Boy Scouts. And I believe it was just a brief

statement on that.
Q

After considering all of the circumstances concerning his adaptive functioning, what is

your assessment of his adaptive functioning?
A

My assessment of the adaptive functioning is that he functioned adaptively at a level

higher than mental retardation. He is able to…uh…engage in sophisticated behaviors that require
steps. And yet, he is able to not only engage in behaviors during non stressful times, he's also
able to successfully perform behaviors under stressful instances, like when he’s running from the
police.
Q

And in your opinion, under the DSM-IV definition, or under the AAMR definition, is Mr.

Stevens mentally retarded?
A

I don't believe he meets the criteria for mental retardation, no.

Q

Can you explain the reasons for your conclusion?

A

In my opinion, after reviewing behavioral examples of Mr. Stevens, it was clear that his

adaptive functioning was higher than would be expected with somebody with mental retardation.
Additionally, throughout the records, there are numerous factors that provide alternative
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explanation for the results that were obtained. The results that have been obtained are not
consistent with what you would expect from somebody with mental retardation.
JUDGE: All right. There was some testing done by Dr. Carson. Does a low IQ score, standing
alone, indicate that someone is mentally retarded?
THE WITNESS: The score, standing alone, does not. You have to have the co-existing impaired
adaptive functioning. I stress that the adaptive functioning level is what excludes him from a
mental retardation diagnosis.
CROSS-EXAMINATION BY ATTY SMITH
Q

People with mild mental retardation drive all the time, don't they?

A

Some do, yes.

Q

Being able to drive doesn’t mean that he’s not mentally retarded, right?

A

Right.

Q

And there was a lot of conversation about his trips around the southeast. If he had the

help of somebody who was hitchhiking, in terms of direction, that would not be unreasonable or
exclude him from a diagnosis of mental retardation, either, would it?
A

That in and of itself, no.

Q

A lot of people with mental retardation know how to use the phone, don't they?

A

Yeah.

Q

And, as a matter of fact, we've talked about mental retardation as if there's only one type

of mental retardation. There's grades of mental retardation, are there not?
A

Correct.

Q

We know that the wide range is mild, moderate, severe; correct?

A

Correct.
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Q

But within the mild range, everyone has their own strengths and weaknesses, as well,

correct?
A

Correct.

Q

So there are gradients and there are a lot of things that a mentally retarded person, who's

functioning in the mild range, can do?
A

Sure. There's a lot of things they can do, yes.

Q

And one of those things would be that you have an expectation that they could go out and

get a job and hold a job; correct?
A

They could. Some of them possibly could, yes.

Q

And the types of jobs that they would hold are the types of jobs that have been listed in

Dr. Carson's report, packing chickens, or moving boxes at the chicken house, or pumping gas, or
those types of lower level skills; correct?
A

Menial labor jobs, yes. Absolutely.

Q

None of those skills or none of the jobs that he has would be considered a skilled type of

job; correct?
A

Yeah.

Q

Now, there was also some conversation related to his filling out a visitor log. And you

said there were three things that he had to put down there. He had to put the name down, he had
to put the address of the person and he had to put the relationship?
A

At least that much information, yes.

Q

So, if somebody wrote that out for him, he could copy it down letter by letter, correct?

A

Yes.

Q

So, if he's sitting in his cell for 23 hours a day, he would have plenty of time to complete
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visitor logs, would he not?
A

Of course.

Q

Well, you've been in here and you've heard people talk about them sending him letters,

engaging in correspondence back and forth, that they had to have somebody read the letter to
him, correct?
A

Correct.

Q

So is it unreasonable to assume that a person could look at the return address on the

envelope and say, I would like this person to come and visit me, I want to put them on my
visitor's log, would you tell me what I need to write. Is it unreasonable that someone with mental
retardation could do that, right?
A

No, that's not unreasonable.

Q

What is the definition of a learning disability?

A

It’s deficits in a particular academic area of functioning such as reading, arithmetic,

writing. A reading disorder is one of the most common.
Q

All right. And you said that's a reasonable explanation for his problems?

A

It's a possible explanation…like….reasonable in the sense he's been functionally

illiterate all along.
Q

So in order to diagnose a learning disability, by definition, and by requirement, you

would have to administer an individualized intelligence and achievement tests, would you not?
A

Yes.

Q

And you're offering that as an alternative to the mental retardation?

A

Correct.

JUDGE: Why didn't you attempt to interview family members, like the brothers or anybody else?

187

THE WITNESS: I had, of course, some information from the trial transcript of the father, who is
now deceased. Then there was also some testimony from the brother. Again, you have the issue
of reliability in the sense of can these people remember reliably and so forth. The information
about his childhood was in the records. I didn't feel that there was much more that the family
could offer.
Q

Thank you, Dr. Kasden. I have no more questions.

PETITIONER'S WITNESS, DR. CARSON, PREVIOUSLY SWORN DIRECT
EXAMINATION BY ATTY SMITH:
Q

Dr. Carson, just one other area I need to touch on. If a person has mental retardation, will

his limitations coexist with his strengths?
A

Yes, absolutely. Individuals with mental retardation at all levels will have strengths and

weaknesses that help them to survive. That's the whole idea behind the support system that they
have in place, is to recognize where people have pretty good skills.
Q

That’s all. Thank you.
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Appendix I
Transcript of Groups 3 & 4
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ATTORNEY SMITH
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JUDGE: Good morning, folks. For the record, I'm Christopher Marshall. I'm a U. S. Magistrate
Judge here in the Northern District of North Carolina. And the matter here today is Justin
Stevens versus Mark Thomas, and the issue regards whether or not the Petitioner has mental
retardation.
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First off, I want to have each of the attorneys identify themselves for the record. We'll start over
here.
ATTY SMITH: I'm Attorney Smith. I'm with the Smith & Sons law firm. I will be representing
Justin Stevens and arguing the side that he does in fact have mental retardation.
ATTY EVANS: My name is Attorney Evans. I work in the North Carolina Attorney General's
Office.
JUDGE: The issue of mental retardation has been raised by the petitioner in this matter. And so I
would presume that the petitioner will bear the burden since they've raised the issue alleging that
he is mentally retarded. As a result I am going to require that the petitioner goes first in terms of
presenting a case.
ATTY SMITH: Yes, sir. Petitioner calls Dr. Carson, a clinical psychologist.
PETITIONER'S WITNESS, DR. CARSON, SWORN
THE CLERK: State your name for the record.
THE WITNESS: Dr. Carson.

DIRECT EXAMINATION BY ATTY SMITH:
Q

Dr. Carson, let’s talk about all of the IQ tests that he's been given through the years.

There were multiple tests, correct?
A

Yes.

Q

Can you please briefly mention all of the tests he has received and also the IQ scores of

the average population?
A

Generally speaking, the average IQ score of the general population is 100. Specifically

speaking about Mr. Stevens, between the ages of 9 and 14, he was administered 3 abbreviated IQ
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tests, which gave IQ scores of 59, 66, and 64. These scores all fell in the range known as “mental
defective,” which would now be called mental retardation. Then, from the ages of 19 and 41, Mr.
Stevens was administered 6 more IQ tests, and those IQ scores were 66, 69, 70, 72, 71, and 65.
The 66, 69, and 65 all fell in the Mild Mental Retardation range, and the 71, and 72, all fell in the
Borderline Mental Retardation range. In other words, out of the 9 times Mr. Stevens was
evaluated, each score indicated mental retardation ranging from borderline to “mental defective.”
Q

You administered an IQ test? How did he do?

A

He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 71, his processing speed score (or how quickly
he can process information) was 68, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. He understood math best and in
terms of his weaknesses, he had problems with solving problems, and the ability to manipulate
information quickly.
Q

Dr. Carson, in preparing for your testimony here today, would you please tell the Court

what activities you engaged in?
A

I reviewed records. I contacted family members, correctional officers, and I attempted to

contact Mr. Stevens’s ex-wives. I was not able to successfully contact his ex-wives. I also met
with Mr. Stevens for interviewing and assessment.
Q

What tests did you administer to Mr. Stevens?

A

I administered the WAIS-IV, which is a well-established and commonly used IQ test in

the field of psychology. I also gave the Woodcock-Johnson, which is a measure of broad
cognitive abilities.
Q

And you administered a Mini-Mental Status Exam?
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A

Yes. I was using it as a general orientation instrument. I would ask him if he knew the

day of the week, what time it was, where he was. He couldn't do some of the attention questions
because it required spelling. He didn't know the seasons of the year. In general, he showed good
concentration and attention.
Q

Did you administer any other formal tests?

A

I administered the Scales of Independent Behavior Revised to Mr. Stevens’s brothers. It’s

a measure of adaptive behavior. The reason that I did not give it to Mr. Stevens was that the
point of measuring adaptive functioning is to get somebody else’s perspective of the person and
their ability to function independently and adapt to changes in the environment. Typically, you
want to get a broad-based home, school, community, and employment settings evaluation. They
are all covered in that instrument. You ask questions about how well somebody did something.
And the reason you give it to assess mental retardation is that, for one, it gives good information.
But for another, the American Association For Mental Retardation has stipulated in its 2002
book that you have to in order to give a diagnosis of mental retardation.
However, the way I administered it is quite unorthodox. The problem is that Mr. Stevens
is being evaluated for mental retardation prior to 18 and he's 55 now. And the only way to do
that is to do a retrospective evaluation. I had to ask his brothers to remember him from almost 40
years ago.
Q.

If you would, kind of quickly go over Mr. Stevens’s childhood and tell us what possible

meaning this could have in your opinion that he has mental retardation?
A

First I considered risk factors. Risk factors mean they put somebody at risk for

something. His mother had a longstanding alcohol problem therefore putting him at risk for not
having the proper home support. He was also reportedly born breech which can actually cause
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anoxia and impede getting oxygen to the brain during delivery.
Another risk factor is limited resources, meaning that the family itself may have not had
enough food, clothing, or supervision. The Department of Pensions and Securities (DPS) record
is full of information about corporal punishment and those kinds of things in the home. There
could have been injuries.
Spousal abuse is another risk factor. He witnessed spousal abuse. Also, he wasn’t
learning appropriate coping, coping behaviors, frustration tolerance, any of those things that
other people would, in different situations, like knowing how to handle their anger appropriately.
Also, Mr. Stevens was left unsupervised. The lack of supervision in his home apparently
resulted in him doing some very dangerous things. Mr. Stevens and his brother stated that they
did play on the railroad tracks, and he was actually arrested for putting things on the railroad
tracks. And from his brother’s report, Mr. Stevens used to crawl underneath the trains when they
were slow moving and kind of scoot to the other side doing fairly dangerous behaviors. So he
was at risk for hurting himself severely.
Q

Does that have anything to say about his judgment?

A

Sure. It shows poor judgment on his part. In his case, it suggests that he's had poor

judgment and impulse problems.
Q

And you read the DPS records?

A.

Yes, and they indicated that the defendant moved to an aunt and uncle’s home because of

the alcoholism, neglect, and spousal abuse in the home. It was a police officer who identified the
children being at risk and then came in and removed them.
Q

Let me ask you: is it possible that head injuries would have anything to do with a person

being mentally retarded? I understand that Mr. Stevens fell off the house at age 5 and was
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knocked unconscious?
A

Yes. Possible causes include biological, behavioral, social, and…and the interaction

among those things.
Q

Dr. Carson, Mr. Stevens has had a number of jobs, including pumping gas, loading boxes

onto trucks, stacking lumber and tires, and picking up cans and other junk. Are those the types of
jobs that somebody with mild mental retardation could engage in?
A

Absolutely. Mr. Stevens did not hold these jobs for very long. These positions did not

require a great deal of training or skill, the kinds of positions someone with mild mental
retardation could do.
Q

Dr. Carson, does Mr. Stevens have the ability to make purchases?

A

His brothers told me that it was no problem for him to purchase small things at retail

stores. His concept of money is pretty limited. He knows what dollars are. He can go to the store
and say how much is this and they'll say three or four dollars, and he'll hand them three or four
dollars. He's got that basic level of knowledge. He's less capable with change, but can handle the
very basics. He can go buy a hamburger or whatever it might be. Someone with mild mental
retardation can do these things. The common view of people with mental retardation is that they
can’t do anything and that they need constant supports and protections. That’s not the case. Mr.
Stevens, as well as other people with mild mental retardation can do these things. They can have
families, they can parent, hold full-time jobs; they just need a little help.
Q

That brings up the issue of the trips that he made to Nashville, Chicago, Kansas, and

Tennessee. Did you receive any information about how that occurred?
A.

From what I understand, um, he drives, picks up hitchhikers, and asks them things he

wants to know like where to get a burger or a hotel and gets the information from them. He's able
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to negotiate well. In speaking with him, he understands landmarks, which makes sense because
he's illiterate. People who can't read begin to compensate and learn different skills. And if you're
talking about interstate driving and picking up hitchhikers, it makes good sense for him to be
able to function in that capacity.
Q

How about financially? How is he able to move across the country like that financially?

A

Well, when I spoke with Mr. Stevens he said he had some money that was given to him.

I'm not really clear where that came from. But through our discussions, he said that he was
getting money from various individuals. I don’t know about his engaging in stealing. Throughout
his life, he will readily admit that that’s how he got his money. So I am not entirely sure except
for being provided with assistance by others.
Q.

If you would, kind of quickly go over Mr. Stevens’s interpersonal relationships and tell

us what possible meaning this could have that he has mental retardation?
A

According to multiple sources, Mr. Stevens has been married three times with all

marriages ending in divorce. Available information suggests that his wives did the cooking (he
could make simple things like scrambled eggs) and that his wives basically took care of his
financial needs (such as paying bills and going to the bank). Mr. Stevens’ jobs were all obtained
for him (he never got a job on his own). All of this information suggests that Mr. Stevens never
lived independently.
Q

Did you determine with any accuracy how far he went in school?

A

Between the Sixth and Seventh Grade, at the age of 15 or 16; that was when he stopped.

He did two years of First Grade, two years of Second Grade, and in the Fifth Grade, he got put
into some sort of special education class. But, essentially, all of the records suggest that, with the
exception of the C-minus in math, he earned F’s in all academic subjects.
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There is a statement from the principal of his elementary school, which stated that the
defendant was definitely mentally retarded, and requested that he be moved to a special school
for students with mental retardation
Q

What did his teachers’ comments say?

A

One of the teachers said that he did not have the ability to learn on the level of an average

child. The next teacher, (I think…a Special Ed teacher), said that his limitations were
environmentally based, not due to intellectual limitations. Her basis for this was some successes
in math and the ability to verbally repeat phrases said to him. I have a concern about this is that
these abilities provide no indication of being mentally retarded or not
Q

You also spoke to Sergeant Martin in the prison. What did he have to say?

A

He said that Mr. Stevens is a simpleminded fellow that has some street smarts. Because

of his lack of mental skills, he would be “easy prey”. And those street smarts refer to the fact that
Justin has been in the criminal system for a really long time.
Q

And then we have the comments by Officers Peters and Russell?

A

Yeah. They didn't know him as well. Both had referred to him as being slow and simple,

functions fine, no problems. That was across the board. Mr. Stevens is noted to function very
well within the system. Officer Peters said one thing that he noticed about Justin (Mr. Stevens) is
that he saves his food, and brings it out to feed the animals outside.
Q

How would you evaluate his adaptive behaviors in a prison setting?

A

Someone like Mr. Stevens, with mild mental retardation, should function extremely well

in this kind of environment. He's got no need to do anything. He doesn't have to go and buy
anything, he doesn't have to make his bed. He doesn't have to do any of the typical things that we
would have to do. So, for him, he's functioning very well there, with small deficits in adaptive
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functioning, such as not being able to use the phone and perhaps getting taken advantage of.
Q

Did you talk to Mr. Stevens about his reliance on others?

A

Yes, I did. Mr. Stevens talks freely about needing other people for assistance, for writing

letters, reading letters, requesting medical assistance. Also Sergeant Martin indicated that Mr.
Stevens once self-administered an enema. He stated that when the nurses found Mr. Stevens,
there was stool all over the room and the stench was unbearable. This is indicative of someone
who was trying to help himself but used poor decision making in his attempts.
Q

What is your impression of his functioning during his criminal trial?

A

By reading the transcripts, I don't think he functioned well at all during, during his trial.

In terms of poor judgment in answering questions, there was one point when his attorney
instructed Mr. Stevens not to answer the question. But then he went ahead and answered it
anyway. So he's showing a lot of poor judgments and confusion.
Q

Did his attorney recommend that he not testify?

A

Yes, twice.

Q

Did the judge intercede and tell him that he did not have to testify?

A

Yes.

Q

And how about the district attorney?

A

Yes, they all told him not to and discussed it with him, and still he wanted to go on.

Q

Can you please tell us about your direct observations from your time with Mr. Stevens?

A

He has trouble staying on topic. It’s very difficult to get him to stay on track. It’s not all

the time, sometimes he can answer questions just fine and he will stop.
Sometimes during our conversations, he would get confused. At one point, he actually
said, “I'm really sorry, I'm confused now and sometimes I lose track of where I am or what I'm
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talking about.”
Q

Your second impression is he's able to talk about his life’s history?

A

Yes. What Mr. Stevens told me is very consistent with his brothers’ statements to me.

And I never shared any information between the parties. I also found him to be polite and
courteous. But, he couldn’t see other’s people’s views.
Q

All right. You administered the Woodcock-Johnson as a test of academic subject matter.

How did he do on that?
A

He did poorly on everything. Because he can’t read, I couldn't give all of the tests. His

oral language and math scores fell around those of 1st and 2nd-graders. And his academic skills
and academic knowledge scores fall around kindergarten levels. He was doing quite poorly
actually.
Q

All right. A couple of things. Does this make sense given his IQ?

A

Yeah, they make sense together.

Q

Then we get into the adaptive behavior scales. What did you find? Tell me what these

scores represent.
A

What they represent is Justin's level of adaptive functioning, or his ability to live

independently and adapt to changes in his environment. In this case, according to Mr. Stevens’s
brother’s answers to this test, what you've got there is a broad independent score of 58, which
falls into the Limited range. All of his cluster scores, including his motor skills score,
social/communication score, personal living score, and community living score, fell within the
Limited or Limited to Very Limited range. In terms of specific subtest scores, he's doing just fine
in terms of personal living and this is meal prep, eating and meal preparation, toileting, dressing,
self-care. This test also indicates he is able to sweep his floor, clean his house, take out the trash,
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those kinds of things.
Q

According to the DSM-IV, and based upon the results of your formal testing that you

conducted with Justin, and your interviews and your view of the records, do you have an opinion
as to whether or not Justin Stevens has a diagnosis of mental retardation?
A

Yes, I do. I believe he falls in the mild mentally retarded range and shows deficits in two

or more areas of adaptive behavior. First, functional academic skills is obviously one. Work is
another. He was never able to maintain a job for an extended period of time. He held only
menial labor jobs, which is consistent with someone with mild mental retardation. Some health
and safety issues come up with his risk-taking behavior as a third. I mean, part of it even comes
up in his criminal history with being shot a number of times. He puts himself in risky situations
such as crawling under a train.
Self direction is a fourth. He has never shown any kind of self-direction, never planned
to get a job, sort of fell into jobs. Social and interpersonal skills is a fifth and are also important
for Mr. Stevens in terms of the findings. With communication and self-care, he's fine.
Q

Do you believe that the onset of his problems were before the age of 18?

A

Yes. You know, having the principal and the teacher going to great lengths at trying to

get him into a school for individuals with mental retardation. The fact that he was held back for
two years, First Grade and Second Grade. He was functioning very poorly and never learned to
read or write. So from what I can gather, from all of the information, you know, taken together,
I'm confident in my diagnosis of mild mental retardation.
Q

Based on the AAMR definition of mental retardation, do you have an opinion as to

whether or not a diagnosis of mental retardation is appropriate for Justin Stevens?
A

Yes, I do.
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Q

Thank you, Dr. Carson, that’s all.

CROSS-EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Dr. Carson, my name is Attorney Evans and I represent the State of North Carolina. I

have some questions for you. Is there any way to assess whether someone is faking mental
retardation?
A

There’s no instrument for it. Somebody would have to fake mental retardation from the

time that they were a child. I’m not finding any kind of information that supports the idea that he
faked mental retardation since he was little.
Q

Thank you, Dr. Carson, that’s all.

JUDGE: I have a question. And you believe that the IQ scores are all indicative of a diagnosis of
mental retardation?
THE WITNESS: Yes.
JUDGE: And Mr. Steven was able to get out and work as a runner in the prison, right? And there
are other tasks that he was allowed to do during the course of the time he's been in prison. Did
you inquire as to what that involved?
THE WITNESS: Yes, I actually spoke with Sergeant Martin about that and he did tell me that
what a runner does is walk up and down and…um…see to people’s needs. But in the same
conversation, he told me that Justin did not do that very well, and that he was not, in his opinion,
capable of doing much.
JUDGE: O.K. That’s all. You can leave the stand now. You can call that State’s witness now.
RESPONDENT 'S WITNESS, DR. KASDEN, SWORN
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JUDGE: State your name for the record.
THE WITNESS: Dr. Kasden. I am a clinical psychologist.

DIRECT EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Let's talk first about his intellectual functioning. Did you perform an IQ test on Mr.

Stevens?
A

Yes. He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 70, his processing speed score (or how quickly
he can process information) was 69, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. I also administered a WoodcockJohnson and he scored in the low range. I completed the SIB-R with an ex-wife and he scored in
the Limited, the Limited range.
After I met with Mr. Stevens, I came back to my office and reviewed the records. Mr.
Stevens, at that point, had been evaluated several times with intellectual assessments and I agree
with the scores reported by Dr. Carson. I determined that those scores were not appropriate or
consistent with a diagnosis of mental retardation. I further discerned that there were other
explanations for the low scores that we were seeing. To address the reason for the scores being
low, would be the fact that he came from a very chaotic home life which didn’t encourage good
educational academics or school attendance. There was no encouragement to do homework.
There were records that the other brothers also had failed grades and also were skipping school.

202

It appears that he did have behavior problems in school. He told me, specifically, that one
teacher would let him go wash her car because of problem behavior. She didn't want him in the
classroom. Well, if he's not in the classroom, he's not being given the opportunity to learn. When
he's in the classroom, he’s acting up. The record shows that he had some behavior problems.
These factors certainly will provide information, alternative reasons, for low IQ scores.
Q

What did you see significant about the first IQ score he received?

A

The initial test was given in 1958. My concern on that is looking at one section where he

got a 43. That’s the lowest score you can obtain on that section. The first thing you have to
consider is poor motivation. The record includes a notation about Justin not putting forth a best
effort. That, again, would be consistent with a 43, which notably he gets on the second
administration, too.
Q

And the second test, you had some concerns about it, also?

A

Yeah. It's inappropriate to administer the same test with only 20 days between it and the

previous one. And the reason that I included it in was again to note that he obtained the exact
same score which is a 43, which lends some support to the notation that he did not appear to be
putting forth a good effort, at least on that part. So what that says, in my mind, is that you have to
be extremely cautious in interpreting the full scale IQ score.
Q

And what is your assessment of his adult IQ scores?

A

The assessment is, overall, that the full scale IQ scores are ranging within the mild

mentally retarded range to borderline range. However, in my opinion, what is not consistent with
mental retardation is the fact that the scores flip-flop, so these scores increase at certain times
and then decrease at other times.
Q

So one of the explanations for Mr. Stevens's low IQ scores is his ineffective academic
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experience, is that correct?
A

Yes. It has been shown that the IQ scores can depend heavily on school experience. He

wasn’t in school much, so he wouldn’t score high on IQ tests.
Q

What about his mental capabilities? How did that factor in on your assessment of his

intellectual functioning?
A

Mental retardation requires global….uhhh… global deficits. That's deficits in all areas of

intellectual functioning. One area, in particular, you were going to look at is memory. People
with mental retardation often have difficulty with memory. It may not be in all areas of memory,
but you're going to see poor memory overall. What Mr. Stevens does, in my opinion, during the
trial, during interaction with me, during interaction with at least five staff members at Rivers
Secure Medical Facility, shows that he has a much stronger memory capacity, overall, than you
would expect with mental retardation. People with mental retardation do not remember names
and addresses of places where they work. They do not recall dates from 20 or 30 years ago with
such accuracy as Mr. Stevens did, not only once, but on a consistent basis. And that's what I
want to point out is that this has been consistent. This wasn't just with me that he did this. He did
this across different situations and across different time periods.
Q

In your opinion, is it possible that he suffers from a learning disability that affected his IQ

scores?
A

Yes. And again, with his illiteracy, there are strong indications here for a reading

disorder, where Mr. Stevens has a specific deficit with the area of reading. And with such deficit,
this is the type of individual who is going to show difficulty in a lot of different areas because so
much of what we do involves reading.
Q

Was there any support for the fact that he had a learning disability in any of the records
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that you reviewed?
A

Well, there was at least one mental health professional indicated that his results could be

reflective of a learning disability.
Q

And what is your assessment of his intellectual functioning?

A

In my opinion, given all of the information I've looked at, including the IQ results, his

functioning overall, I believe a diagnosis of borderline intellectual functioning is more
appropriate here.
Q

Dr. Kasden, what kind of evaluation were you asked to perform on Mr. Stevens?

A

I was asked to determine whether Mr. Stevens meets the diagnosis of mental retardation.

Q

In conducting your evaluation of him, did you go to the prison and interview him?

A

I did.

Q

Did you explain to Mr. Stevens the purpose of your interview?

A

I did and he understood what I said to, to him.

Q

Can you describe Mr. Stevens's behavior during the interview?

A

He was pleasant, very talkative, very cooperative, attentive, focused. In the course of the

interview, he would occasionally make comments that were funny. He answered all of my
questions, and even at times, provided additional information all of which was relevant and
appropriate. He engaged in social behaviors and they were appropriate. He shook my hand
appropriately. He maintained appropriate distance in our seating. There was one incident when
we were going up to use the coke machine, and he stepped aside and let me use it first.
Q

You had no problems communicating with him, did you?

A

I did not. He always stayed on topic.

Q

How was his vocabulary?

205

A

His vocabulary was good and it was appropriate and relevant to the discussion. He

answered the questions, for the most part, thoroughly enough.
Q

Did you look at his vocabulary and consider his vocabulary in the depositions?

A

I did look at that later, yes.

Q

And what did you think about his vocabulary skills as far as his deposition testimony?

A

There are words that Mr. Stevens uses in his answers in that deposition that are not

consistent with somebody who is mentally retarded. They are much more advanced than
somebody who is mentally retarded, and certainly much more advanced than some of the test
results that Dr. Carson presented.
Q

Did he ever appear confused to you?

A

No.

Q

What about his memory?

A

His recall of information was very good, especially for…ummm…remote events. What

struck me as especially prominent here was that, not only was he able to recall events, but he was
able to recall specifics, such as names, dates, and these were consistent with the collateral data.
Q

Did you review all of the records that were submitted to you?

A

Yes.

Q

What did you learn from your interview of Sheriff Hall about Mr. Stevens?

A

During his discussion to me, Sheriff Hall, as did all of the officers, indicated that they

never encountered difficulty communicating with Mr. Stevens during the course of their
interviews.
Q

What about Captain Jeff Luce, what did he say?

A

He noted to me that he had had at least five opportunities to speak with Mr. Stevens. He
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felt that Mr. Stevens was very deliberate and purposeful in the conversation. And, in particular,
he indicated that Mr. Stevens always avoided discussing any of the specific criminal matters that
he was being brought in on, meaning he was avoiding talking about his crimes. That shows
deliberation on his part, directiveness, purposefulness, that I do not believe is consistent with
mild mental retardation.
Q

Who else did you talk to?

A

Joseph Harris, who was Mr. Stevens’s stepson. Joseph indicated that Mr. Stevens was

able to drive a car. That sometimes he did, recklessly, knowing, laughing about it while he did it.
He described him as having been abusive to his mother. Also having been abusive to other
people, as well. What I gathered is that when Mr. Stevens wanted to do something, he could do
it. For example, he always knew what he wanted to eat at a restaurant and could order it. He
could take the initiative and do things.
Q

Would you define mental retardation for the Court?

A

Mental retardation is the significant limitations in intellectual functioning, intelligence,

and adaptive functioning. And those deficits, these limitations, have to start before age 18.
Q

Would you define adaptive functioning, please?

A

In a general sense, adaptive functioning is the ability to like adapt to one particular

environment. I believe that Mr. Stevens has adaptive skills. He's able to survive and I believe he
has adaptive skills that extend beyond that of mentally retarded people.
Q

And how did you go about assessing Mr. Stevens’s adaptive functioning?

A

I looked at the collateral data that provided information about Mr. Stevens functioning at

various different times.
Q

Did you review the results of the Woodcock-Johnson test of achievement performed by
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Dr. Carson?
A

Yes. I would not have expected really good scores and some of the scores I feel are much

higher than they should have been.
Q

So you were surprised by the test scores from the Woodcock-Johnson?

A

On some of them, yes.

Q

Why?

A

Well, for somebody who is illiterate and has not had good schooling, somewhere along

the line, Mr. Stevens has gained some skills, gained some knowledge, and has developed
particular areas in which he is able to succeed. What strikes me as important about that is that he
just didn't learn some, he learned enough. And to me, that shows an ability to learn. It shows an
ability to gain, take information, use it, process it, recall it, remember it, what have you, apply it;
and he's able to obtain a good score. In my opinion, that is not consistent with mental retardation.
Q

Okay. From your review of the records in this case, would you say that Mr. Stevens

suffers from substantial deficits in adaptive functioning as a child?
A

No, I wouldn’t.

Q

What indicated to you that he did not suffer substantial deficits in his adaptive behavior

as a child?
A

I recall the DPS records. In those particular records, there was no discussion, description

of impaired to care for self. At times he did fine, at times he had difficulty. Within kind of the
specific discussion of his home life, his home life was clearly chaotic, disorganized. And yet, he
is able to cope, to some degree. No one has recognized him as needing particular assistance in
any particular area. So again, there was nothing to support that he was having problems with his
adaptive functioning during childhood.
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Q

Has Mr. Stevens demonstrated some limitations in his adaptive behavior as an adult?

A

Yes, he has.

Q

What are those limitations?

A

A lot of the limitations will focus on particular areas that would have a connection to

academics, such as perhaps learning to use money appropriately, being able to compute time, not
just read time, but able to compute time and so forth. It would also have to do with issues of
reading.
Q

Was his lack of employment history indicative to you of the limitations of his adaptive

functioning?
A

No, I don’t believe that poor adaptive functioning explains that….his employment

history. Because there were obviously times when Mr. Stevens was able to work. He also, on at
least one occasion, left a job to get a better job. Now, you are not going to succeed in
employment if you're in and out of jail. You are not going to be able to get higher type jobs
through experience, if that experience keeps getting cut off and you're going to jail. You're not
going to get experience if he wanted to go and peep. You have the issue of him engaging in
deliberate behaviors which interfered in his ability or any possibility for him to proceed in
developing employment skills?
Q

What about the fact that he was supported by other people?

A

If somebody was supporting him, he may have chosen not to work because of that. That

he didn't need to get the money because he knew the money would come from other sources.
Q

What is significant to you about his peeping behavior?

A

He admitted that his peeping behavior interfered with his employment, that he would

often be late for work because he would be peeping. From both his report and the records, that he
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was selecting people to peep. That he was actually selecting individuals that he wanted to engage
this behavior with. There is, to some degree, planning here and purposefulness here. He's
following a plan to succeed and fulfill a need and desire that he has. He's not doing this once.
He's doing it consistently over time. And I think that that again shows an ability to follow
through on plans, follow through on desires, follow through on needs that he had, and does it in a
way that's successful. It may not be appropriate, but it's successful for him.
Q

In your opinion, is it true that he chose not to work?

A

Yeah, exactly.

Q

Is that indicative of somebody that's mentally retarded?

A

Well, somebody who is mentally retarded could choose not to work, too.

Q

Did you receive any information about whether Mr. Stevens could take care of his

personal needs as an adult?
A

Yes. The records indicate that he could care for himself. There are some medical records

that reflect that he has had an interest in his personal health. And the interest and the information
in those records indicate what I would guess to be a more sophisticated level of functioning.
What I mean by this is he, in one instance, asked about a chest X-ray that had been performed. In
at least two or three instances, he notes or requests specific medication for particular ailments.
Pain medication for pain. All of these things were appropriate and he's naming specific
medication, requesting them appropriately. What that suggests to me is a pretty good insight
about his health and his functioning. And he's able to communicate successfully when he has a
problem with these particular areas. And even going above and beyond that, and offer some
suggestion of what might work to help him feel better.
Q

What about the visitor sheets? His ability to use a visitor sheet, to fill them out, or to give
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somebody the information to have visitors, what is your assessment of his ability to do that?
A

Well, the first thing I noted with the visitation log is that those are

quite….uhhh…extensive. You have to put the names, the addresses, the relationships, and these
have to be filled out on the form appropriately. Mr. Stevens did that on numerous occasions. He
indeed may have copied the information, but that is a lot of information to copy. He persisted in
this task, completed it successfully. And, in my opinion, this shows a much higher level of
functioning again than mentally retarded people show.
Q

What about the canteen/food stand use? Did you see anything about him, his ability to get

things out of the food stand?
A

Justin was using a system, some type of symbol system, so that even though he couldn't

actually read the item, he could figure out what he wanted and how to express it to someone. The
importance to me, is that Justin can go above and beyond any limitations that he has. He is able
to adapt. Mr. Stevens has been able to adapt in what I would view as stressful, hostile
environment, despite his intellectual limitations. And he has not only been able to adapt, but been
able to succeed in meeting particular desires and goals he wants.
Q

Let's just start with his escape from the Cherokee County jail. What from that indicates

his adaptive behavior does not fall in the mental retardation category?
A

Mr. Stevens had to engage in a number of behaviors, a number of steps, you see, to

escape. He actually got the correctional officer, the jailer’s gun, and locked the jailer up. He then
proceeds to obtain a vehicle and he drives this vehicle around numerous different states. He's
able to drive to all of these different places successfully. He doesn't run out of gas on the side of
the road. He finds places to stay. He finds places where he can get something to eat. I believe
that he used an alias at one point
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Q

What about the crime itself? Do you see significance about the crime as far as his

adaptive functioning?
A

In that course of time, he has to drive from Tennessee to this residence. He does so

without being seen, or found, or captured, what have you. For example, he parked the car away
from the site. As he was approaching the trailer there was a dog that was barking. He quieted the
dog obviously to avoid detection. He then went up to the trailer, did not barge in, but took his
time and looked through a window. He then continues to remain on escape status for a number of
weeks.
Q

What about the fact that he was able to buy and sell cars during this time? What does that

show you?
A

He’s able to…um…engage in a series of stepwise behavior for a particular purpose. He

got cars that were able to continue running and he was able to continue driving.
Q

Did you review the transcript from his criminal hearing where he invoked his Fifth

Amendment rights in there?
A

At least one time he did, yes.

Q

Did you see any evidence concerning anti-social behavior on Mr. Stevens's part?

A

Yes, I did.

Q

And what's the significance of his anti-social tendencies or his behavior as far as his

mental retardation?
A

In the anti-social personality disorder, people with anti-social tendencies, there's a higher

incident of lying amongst these people. He lied, he peeped. He then engages in other sexual
offenses such as rape. He engages in break-ins. He's stealing and what have you. In my opinion,
you have to consider anti-social behaviors, anti-social tendencies, and consider that that may be
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one explanation for why somebody may not have succeeded in school or holding a job for a long
time. I think a diagnosis of antisocial personality disorder is more appropriate for Mr. Stevens
than mental retardation.
Q

You don't see any problems with his motor skills?

A

Not that I saw, no.

Q

Did you see in the DPS records that he had been active in the Boy Scouts?

A

There was some notation that he was in the Boy Scouts. And I believe it was just a brief

statement on that.
Q

After considering all of the circumstances concerning his adaptive functioning, what is

your assessment of his adaptive functioning?
A

My assessment of the adaptive functioning is that he functioned adaptively at a level

higher than mental retardation. He is able to…uh…engage in sophisticated behaviors that require
steps. And yet, he is able to not only engage in behaviors during non stressful times, he's also
able to successfully perform behaviors under stressful instances, like when he’s running from the
police.
Q

And in your opinion, under the DSM-IV definition, or under the AAMR definition, is Mr.

Stevens mentally retarded?
A

I don't believe he meets the criteria for mental retardation, no.

Q

Can you explain the reasons for your conclusion?

A

In my opinion, after reviewing behavioral examples of Mr. Stevens, it was clear that his

adaptive functioning was higher than would be expected with somebody with mental retardation.
Additionally, throughout the records, there are numerous factors that provide alternative
explanation for the results that were obtained. The results that have been obtained are not

213

consistent with what you would expect from somebody with mental retardation.
JUDGE: All right. There was some testing done by Dr. Carson. Does a low IQ score, standing
alone, indicate that someone is mentally retarded?
THE WITNESS: The score, standing alone, does not. You have to have the co-existing impaired
adaptive functioning. I stress that the adaptive functioning level is what excludes him from a
mental retardation diagnosis.
CROSS-EXAMINATION BY ATTY SMITH
Q

People with mild mental retardation drive all the time, don't they?

A

Some do, yes.

Q

Being able to drive doesn’t mean that he’s not mentally retarded, right?

A

Right.

Q

And there was a lot of conversation about his trips around the southeast. If he had the

help of somebody who was hitchhiking, in terms of direction, that would not be unreasonable or
exclude him from a diagnosis of mental retardation, either, would it?
A

That in and of itself, no.

Q

A lot of people with mental retardation know how to use the phone, don't they?

A

Yeah.

Q

And, as a matter of fact, we've talked about mental retardation as if there's only one type

of mental retardation. There's grades of mental retardation, are there not?
A

Correct.

Q

We know that the wide range is mild, moderate, severe; correct?

A

Correct.

Q

But within the mild range, everyone has their own strengths and weaknesses, as well,
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correct?
A

Correct.

Q

So there are gradients and there are a lot of things that a mentally retarded person, who's

functioning in the mild range, can do?
A

Sure. There's a lot of things they can do, yes.

Q

And one of those things would be that you have an expectation that they could go out and

get a job and hold a job; correct?
A

They could. Some of them possibly could, yes.

Q

And the types of jobs that they would hold are the types of jobs that have been listed in

Dr. Carson's report, packing chickens, or moving boxes at the chicken house, or pumping gas, or
those types of lower level skills; correct?
A

Menial labor jobs, yes. Absolutely.

Q

None of those skills or none of the jobs that he has would be considered a skilled type of

job; correct?
A

Yeah.

Q

Now, there was also some conversation related to his filling out a visitor log. And you

said there were three things that he had to put down there. He had to put the name down, he had
to put the address of the person and he had to put the relationship?
A

At least that much information, yes.

Q

So, if somebody wrote that out for him, he could copy it down letter by letter, correct?

A

Yes.

Q

So, if he's sitting in his cell for 23 hours a day, he would have plenty of time to complete

visitor logs, would he not?
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A

Of course.

Q

Well, you've been in here and you've heard people talk about them sending him letters,

engaging in correspondence back and forth, that they had to have somebody read the letter to
him, correct?
A

Correct.

Q

So is it unreasonable to assume that a person could look at the return address on the

envelope and say, I would like this person to come and visit me, I want to put them on my
visitor's log, would you tell me what I need to write. Is it unreasonable that someone with mental
retardation could do that, right?
A

No, that's not unreasonable.

Q

What is the definition of a learning disability?

A

It’s deficits in a particular academic area of functioning such as reading, arithmetic,

writing. A reading disorder is one of the most common.
Q

All right. And you said that's a reasonable explanation for his problems?

A

It's a possible explanation…like….reasonable in the sense he's been functionally

illiterate all along.
Q

So in order to diagnose a learning disability, by definition, and by requirement, you

would have to administer an individualized intelligence and achievement tests, would you not?
A

Yes.

Q

And you're offering that as an alternative to the mental retardation?

A

Correct.

JUDGE: Why didn't you attempt to interview family members, like the brothers or anybody else?
THE WITNESS: I had, of course, some information from the trial transcript of the father, who is
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now deceased. Then there was also some testimony from the brother. Again, you have the issue
of reliability in the sense of can these people remember reliably and so forth. The information
about his childhood was in the records. I didn't feel that there was much more that the family
could offer.
Q

Thank you, Dr. Kasden. I have no more questions.

PETITIONER'S WITNESS, DR. CARSON, PREVIOUSLY SWORN DIRECT
EXAMINATION BY ATTY SMITH:
Q

Dr. Carson, just one other area I need to touch on. If a person has mental retardation, will

his limitations coexist with his strengths?
A

Yes, absolutely. Individuals with mental retardation at all levels will have strengths and

weaknesses that help them to survive. That's the whole idea behind the support system that they
have in place, is to recognize where people have pretty good skills.
Q

That’s all. Thank you.
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Transcript of Groups 5 & 6
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JUDGE: Good morning, folks. For the record, I'm Christopher Marshall. I'm a U. S. Magistrate
Judge here in the Northern District of North Carolina. And the matter here today is Justin
Stevens versus Mark Thomas, and the issue regards whether or not the Petitioner has mental
retardation.
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First off, I want to have each of the attorneys identify themselves for the record. We'll start over
here.
ATTY SMITH: I'm Attorney Smith. I'm with the Smith & Sons law firm. I will be representing
Justin Stevens and arguing the side that he does in fact have mental retardation.
ATTY EVANS: My name is Attorney Evans. I work in the North Carolina Attorney General's
Office.
JUDGE: The issue of mental retardation has been raised by the petitioner in this matter. And so I
would presume that the petitioner will bear the burden since they've raised the issue alleging that
he is mentally retarded. As a result I am going to require that the petitioner goes first in terms of
presenting a case.
ATTY SMITH: Yes, sir. Petitioner calls Dr. Carson, a clinical psychologist.
PETITIONER'S WITNESS, DR. CARSON, SWORN
THE CLERK: State your name for the record.
THE WITNESS: Dr. Carson.

DIRECT EXAMINATION BY ATTY SMITH:
Q

Dr. Carson, in preparing for your testimony here today, would you please tell the Court

what activities you engaged in?
A

I reviewed records. I contacted family members, correctional officers, and I attempted to

contact Mr. Stevens’s ex-wives. I was not able to successfully contact his ex-wives. I also met
with Mr. Stevens for interviewing and assessment.
Q

What tests did you administer to Mr. Stevens?
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A

I administered the WAIS-IV, which is a well-established and commonly used IQ test in

the field of psychology. I also gave the Woodcock-Johnson, which is a measure of broad
cognitive abilities.
Q

And you administered a Mini-Mental Status Exam?

A

Yes. I was using it as a general orientation instrument. I would ask him if he knew the

day of the week, what time it was, where he was. He couldn't do some of the attention questions
because it required spelling. He didn't know the seasons of the year. In general, he showed good
concentration and attention.
Q

Did you administer any other formal tests?

A

I administered the Scales of Independent Behavior Revised to Mr. Stevens’s brothers. It’s

a measure of adaptive behavior. The reason that I did not give it to Mr. Stevens was that the
point of measuring adaptive functioning is to get somebody else’s perspective of the person and
their ability to function independently and adapt to changes in the environment. Typically, you
want to get a broad-based home, school, community, and employment settings evaluation. They
are all covered in that instrument. You ask questions about how well somebody did something.
And the reason you give it to assess mental retardation is that, for one, it gives good information.
But for another, the American Association For Mental Retardation has stipulated in its 2002
book that you have to in order to give a diagnosis of mental retardation.
However, the way I administered it is quite unorthodox. The problem is that Mr. Stevens
is being evaluated for mental retardation prior to 18 and he's 55 now. And the only way to do
that is to do a retrospective evaluation. I had to ask his brothers to remember him from almost 40
years ago.
Q.

If you would, kind of quickly go over Mr. Stevens’s childhood and tell us what possible
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meaning this could have in your opinion that he has mental retardation?
A

First I considered risk factors. Risk factors mean they put somebody at risk for

something. His mother had a longstanding alcohol problem therefore putting him at risk for not
having the proper home support. He was also reportedly born breech which can actually cause
anoxia and impede getting oxygen to the brain during delivery.
Another risk factor is limited resources, meaning that the family itself may have not had
enough food, clothing, or supervision. The Department of Pensions and Securities (DPS) record
is full of information about corporal punishment and those kinds of things in the home. There
could have been injuries.
Spousal abuse is another risk factor. He witnessed spousal abuse. Also, he wasn’t
learning appropriate coping, coping behaviors, frustration tolerance, any of those things that
other people would, in different situations, like knowing how to handle their anger appropriately.
Also, Mr. Stevens was left unsupervised. The lack of supervision in his home apparently
resulted in him doing some very dangerous things. Mr. Stevens and his brother stated that they
did play on the railroad tracks, and he was actually arrested for putting things on the railroad
tracks. And from his brother’s report, Mr. Stevens used to crawl underneath the trains when they
were slow moving and kind of scoot to the other side doing fairly dangerous behaviors. So he
was at risk for hurting himself severely.
Q

Does that have anything to say about his judgment?

A

Sure. It shows poor judgment on his part. In his case, it suggests that he's had poor

judgment and impulse problems.
Q

And you read the DPS records?

A.

Yes, and they indicated that the defendant moved to an aunt and uncle’s home because of
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the alcoholism, neglect, and spousal abuse in the home. It was a police officer who identified the
children being at risk and then came in and removed them.
Q

Let me ask you: is it possible that head injuries would have anything to do with a person

being mentally retarded? I understand that Mr. Stevens fell off the house at age 5 and was
knocked unconscious?
A

Yes. Possible causes include biological, behavioral, social, and…and the interaction

among those things.
Q

Dr. Carson, Mr. Stevens has had a number of jobs, including pumping gas, loading boxes

onto trucks, stacking lumber and tires, and picking up cans and other junk. Are those the types of
jobs that somebody with mild mental retardation could engage in?
A

Absolutely. Mr. Stevens did not hold these jobs for very long. These positions did not

require a great deal of training or skill, the kinds of positions someone with mild mental
retardation could do.
Q

Dr. Carson, does Mr. Stevens have the ability to make purchases?

A

His brothers told me that it was no problem for him to purchase small things at retail

stores. His concept of money is pretty limited. He knows what dollars are. He can go to the store
and say how much is this and they'll say three or four dollars, and he'll hand them three or four
dollars. He's got that basic level of knowledge. He's less capable with change, but can handle the
very basics. He can go buy a hamburger or whatever it might be. Someone with mild mental
retardation can do these things. The common view of people with mental retardation is that they
can’t do anything and that they need constant supports and protections. That’s not the case. Mr.
Stevens, as well as other people with mild mental retardation can do these things. They can have
families, they can parent, hold full-time jobs; they just need a little help.
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Q

That brings up the issue of the trips that he made to Nashville, Chicago, Kansas, and

Tennessee. Did you receive any information about how that occurred?
A.

From what I understand, um, he drives, picks up hitchhikers, and asks them things he

wants to know like where to get a burger or a hotel and gets the information from them. He's able
to negotiate well. In speaking with him, he understands landmarks, which makes sense because
he's illiterate. People who can't read begin to compensate and learn different skills. And if you're
talking about interstate driving and picking up hitchhikers, it makes good sense for him to be
able to function in that capacity.
Q

How about financially? How is he able to move across the country like that financially?

A

Well, when I spoke with Mr. Stevens he said he had some money that was given to him.

I'm not really clear where that came from. But through our discussions, he said that he was
getting money from various individuals. I don’t know about his engaging in stealing. Throughout
his life, he will readily admit that that’s how he got his money. So I am not entirely sure except
for being provided with assistance by others.
Q.

If you would, kind of quickly go over Mr. Stevens’s interpersonal relationships and tell

us what possible meaning this could have that he has mental retardation?
A

According to multiple sources, Mr. Stevens has been married three times with all

marriages ending in divorce. Available information suggests that his wives did the cooking (he
could make simple things like scrambled eggs) and that his wives basically took care of his
financial needs (such as paying bills and going to the bank). Mr. Stevens’ jobs were all obtained
for him (he never got a job on his own). All of this information suggests that Mr. Stevens never
lived independently.
Q

Did you determine with any accuracy how far he went in school?
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A

Between the Sixth and Seventh Grade, at the age of 15 or 16; that was when he stopped.

He did two years of First Grade, two years of Second Grade, and in the Fifth Grade, he got put
into some sort of special education class. But, essentially, all of the records suggest that, with the
exception of the C-minus in math, he earned F’s in all academic subjects.
There is a statement from the principal of his elementary school, which stated that the
defendant was definitely mentally retarded, and requested that he be moved to a special school
for students with mental retardation
Q

What did his teachers’ comments say?

A

One of the teachers said that he did not have the ability to learn on the level of an average

child. The next teacher, (I think…a Special Ed teacher), said that his limitations were
environmentally based, not due to intellectual limitations. Her basis for this was some successes
in math and the ability to verbally repeat phrases said to him. I have a concern about this is that
these abilities provide no indication of being mentally retarded or not
Q

You also spoke to Sergeant Martin in the prison. What did he have to say?

A

He said that Mr. Stevens is a simpleminded fellow that has some street smarts. Because

of his lack of mental skills, he would be “easy prey”. And those street smarts refer to the fact that
Justin has been in the criminal system for a really long time.
Q

And then we have the comments by Officers Peters and Russell?

A

Yeah. They didn't know him as well. Both had referred to him as being slow and simple,

functions fine, no problems. That was across the board. Mr. Stevens is noted to function very
well within the system. Officer Peters said one thing that he noticed about Justin (Mr. Stevens) is
that he saves his food, and brings it out to feed the animals outside.
Q

How would you evaluate his adaptive behaviors in a prison setting?
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A

Someone like Mr. Stevens, with mild mental retardation, should function extremely well

in this kind of environment. He's got no need to do anything. He doesn't have to go and buy
anything, he doesn't have to make his bed. He doesn't have to do any of the typical things that we
would have to do. So, for him, he's functioning very well there, with small deficits in adaptive
functioning, such as not being able to use the phone and perhaps getting taken advantage of.
Q

Did you talk to Mr. Stevens about his reliance on others?

A

Yes, I did. Mr. Stevens talks freely about needing other people for assistance, for writing

letters, reading letters, requesting medical assistance. Also Sergeant Martin indicated that Mr.
Stevens once self-administered an enema. He stated that when the nurses found Mr. Stevens,
there was stool all over the room and the stench was unbearable. This is indicative of someone
who was trying to help himself but used poor decision making in his attempts.
Q

What is your impression of his functioning during his criminal trial?

A

By reading the transcripts, I don't think he functioned well at all during, during his trial.

In terms of poor judgment in answering questions, there was one point when his attorney
instructed Mr. Stevens not to answer the question. But then he went ahead and answered it
anyway. So he's showing a lot of poor judgments and confusion.
Q

Did his attorney recommend that he not testify?

A

Yes, twice.

Q

Did the judge intercede and tell him that he did not have to testify?

A

Yes.

Q

And how about the district attorney?

A

Yes, they all told him not to and discussed it with him, and still he wanted to go on.

Q

Can you please tell us about your direct observations from your time with Mr. Stevens?
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A

He has trouble staying on topic. It’s very difficult to get him to stay on track. It’s not all

the time, sometimes he can answer questions just fine and he will stop.
Sometimes during our conversations, he would get confused. At one point, he actually
said, “I'm really sorry, I'm confused now and sometimes I lose track of where I am or what I'm
talking about.”
Q

Your second impression is he's able to talk about his life’s history?

A

Yes. What Mr. Stevens told me is very consistent with his brothers’ statements to me.

And I never shared any information between the parties. I also found him to be polite and
courteous. But, he couldn’t see other’s people’s views.
Q

All right. You administered the Woodcock-Johnson as a test of academic subject matter.

How did he do on that?
A

He did poorly on everything. Because he can’t read, I couldn't give all of the tests. His

oral language and math scores fell around those of 1st and 2nd-graders. And his academic skills
and academic knowledge scores fall around kindergarten levels. He was doing quite poorly
actually.
Q

All right. A couple of things. Does this make sense given his IQ?

A

Yeah, they make sense together.

Q

Then we get into the adaptive behavior scales. What did you find? Tell me what these

scores represent.
A

What they represent is Justin's level of adaptive functioning, or his ability to live

independently and adapt to changes in his environment. In this case, according to Mr. Stevens’s
brother’s answers to this test, what you've got there is a broad independent score of 58, which
falls into the Limited range. All of his cluster scores, including his motor skills score,
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social/communication score, personal living score, and community living score, fell within the
Limited or Limited to Very Limited range. In terms of specific subtest scores, he's doing just fine
in terms of personal living and this is meal prep, eating and meal preparation, toileting, dressing,
self-care. This test also indicates he is able to sweep his floor, clean his house, take out the trash,
those kinds of things.
Q

According to the DSM-IV, and based upon the results of your formal testing that you

conducted with Justin, and your interviews and your view of the records, do you have an opinion
as to whether or not Justin Stevens has a diagnosis of mental retardation?
A

Yes, I do. I believe he falls in the mild mentally retarded range and shows deficits in two

or more areas of adaptive behavior. First, functional academic skills is obviously one. Work is
another. He was never able to maintain a job for an extended period of time. He held only
menial labor jobs, which is consistent with someone with mild mental retardation. Some health
and safety issues come up with his risk-taking behavior as a third. I mean, part of it even comes
up in his criminal history with being shot a number of times. He puts himself in risky situations
such as crawling under a train.
Self direction is a fourth. He has never shown any kind of self-direction, never planned
to get a job, sort of fell into jobs. Social and interpersonal skills is a fifth and are also important
for Mr. Stevens in terms of the findings. With communication and self-care, he's fine.
Q

Dr. Carson, let’s talk about all of the IQ tests that he's been given through the years.

There were multiple tests, correct?
A

Yes.

Q

Can you please briefly mention all of the tests he has received and also the IQ scores of

the average population?

228

A

Generally speaking, the average IQ score of the general population is 100. Specifically

speaking about Mr. Stevens, between the ages of 9 and 14, he was administered 3 abbreviated IQ
tests, which gave IQ scores of 59, 66, and 64. These scores all fell in the range known as “mental
defective,” which would now be called mental retardation. Then, from the ages of 19 and 41, Mr.
Stevens was administered 6 more IQ tests, and those IQ scores were 66, 69, 70, 72, 71, 76, and
65. The 66, 69, and 65 all fell in the Mild Mental Retardation range, and the 71, and 72, all fell in
the Borderline Mental Retardation range. The 76 appears to be an exception. In other words, out
of the 9 times Mr. Stevens was evaluated, 8 scores indicated mental retardation ranging from
borderline to “mental defective.”
Q

You administered an IQ test? How did he do?

A

He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 71, his processing speed score (or how quickly
he can process information) was 68, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. He understood math best and in
terms of his weaknesses, he had problems with solving problems, and the ability to manipulate
information quickly.
Q

Do you believe that the onset of his problems were before the age of 18?

A

Yes. You know, having the principal and the teacher going to great lengths at trying to

get him into a school for individuals with mental retardation. The fact that he was held back for
two years, First Grade and Second Grade. He was functioning very poorly and never learned to
read or write. So from what I can gather, from all of the information, you know, taken together,
I'm confident in my diagnosis of mild mental retardation.
Q

Based on the AAMR definition of mental retardation, do you have an opinion as to
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whether or not a diagnosis of mental retardation is appropriate for Justin Stevens?
A

Yes, I do.

Q

Thank you, Dr. Carson, that’s all.

CROSS-EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Dr. Carson, my name is Attorney Evans and I represent the State of North Carolina. I

have some questions for you. Is there any way to assess whether someone is faking mental
retardation?
A

There’s no instrument for it. Somebody would have to fake mental retardation from the

time that they were a child. I’m not finding any kind of information that supports the idea that he
faked mental retardation since he was little.
Q

Thank you, Dr. Carson, that’s all.

JUDGE: I have a question. Mr. Steven was able to get out and work as a runner in the prison,
right? And there are other tasks that he was allowed to do during the course of the time he's been
in prison. Did you inquire as to what that involved?
THE WITNESS: Yes, I actually spoke with Sergeant Martin about that and he did tell me that
what a runner does is walk up and down and…um…see to people’s needs. But in the same
conversation, he told me that Justin did not do that very well, and that he was not, in his opinion,
capable of doing much.
JUDGE: And you believe that the IQ scores are all indicative of a diagnosis of mental
retardation?
THE WITNESS: Yes.
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JUDGE: O.K. That’s all. You can leave the stand now. You can call that State’s witness now.
RESPONDENT 'S WITNESS, DR. KASDEN, SWORN

JUDGE: State your name for the record.
THE WITNESS: Dr. Kasden. I am a clinical psychologist.

DIRECT EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Dr. Kasden, what kind of evaluation were you asked to perform on Mr. Stevens?

A

I was asked to determine whether Mr. Stevens meets the diagnosis of mental retardation.

Q

In conducting your evaluation of him, did you go to the prison and interview him?

A

I did.

Q

Did you explain to Mr. Stevens the purpose of your interview?

A

I did and he understood what I said to, to him.

Q

Can you describe Mr. Stevens's behavior during the interview?

A

He was pleasant, very talkative, very cooperative, attentive, focused. In the course of the

interview, he would occasionally make comments that were funny. He answered all of my
questions, and even at times, provided additional information all of which was relevant and
appropriate. He engaged in social behaviors and they were appropriate. He shook my hand
appropriately. He maintained appropriate distance in our seating. There was one incident when
we were going up to use the coke machine, and he stepped aside and let me use it first.
Q

You had no problems communicating with him, did you?
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A

I did not. He always stayed on topic.

Q

How was his vocabulary?

A

His vocabulary was good and it was appropriate and relevant to the discussion. He

answered the questions, for the most part, thoroughly enough.
Q

Did you look at his vocabulary and consider his vocabulary in the depositions?

A

I did look at that later, yes.

Q

And what did you think about his vocabulary skills as far as his deposition testimony?

A

There are words that Mr. Stevens uses in his answers in that deposition that are not

consistent with somebody who is mentally retarded. They are much more advanced than
somebody who is mentally retarded, and certainly much more advanced than some of the test
results that Dr. Carson presented.
Q

Did he ever appear confused to you?

A

No.

Q

What about his memory?

A

His recall of information was very good, especially for…ummm…remote events. What

struck me as especially prominent here was that, not only was he able to recall events, but he was
able to recall specifics, such as names, dates, and these were consistent with the collateral data.
Q

Did you review all of the records that were submitted to you?

A

Yes.

Q

What did you learn from your interview of Sheriff Hall about Mr. Stevens?

A

During his discussion to me, Sheriff Hall, as did all of the officers, indicated that they

never encountered difficulty communicating with Mr. Stevens during the course of their
interviews.
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Q

What about Captain Jeff Luce, what did he say?

A

He noted to me that he had had at least five opportunities to speak with Mr. Stevens. He

felt that Mr. Stevens was very deliberate and purposeful in the conversation. And, in particular,
he indicated that Mr. Stevens always avoided discussing any of the specific criminal matters that
he was being brought in on, meaning he was avoiding talking about his crimes. That shows
deliberation on his part, directiveness, purposefulness, that I do not believe is consistent with
mild mental retardation.
Q

Who else did you talk to?

A

Joseph Harris, who was Mr. Stevens’s stepson. Joseph indicated that Mr. Stevens was

able to drive a car. That sometimes he did, recklessly, knowing, laughing about it while he did it.
He described him as having been abusive to his mother. Also having been abusive to other
people, as well. What I gathered is that when Mr. Stevens wanted to do something, he could do
it. For example, he always knew what he wanted to eat at a restaurant and could order it. He
could take the initiative and do things.
Q

Would you define mental retardation for the Court?

A

Mental retardation is the significant limitations in intellectual functioning, intelligence,

and adaptive functioning. And those deficits, these limitations, have to start before age 18.
Q

Would you define adaptive functioning, please?

A

In a general sense, adaptive functioning is the ability to like adapt to one particular

environment. I believe that Mr. Stevens has adaptive skills. He's able to survive and I believe he
has adaptive skills that extend beyond that of mentally retarded people.
Q

And how did you go about assessing Mr. Stevens’s adaptive functioning?

A

I looked at the collateral data that provided information about Mr. Stevens functioning at
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various different times.
Q

Did you review the results of the Woodcock-Johnson test of achievement performed by

Dr. Carson?
A

Yes. I would not have expected really good scores and some of the scores I feel are much

higher than they should have been.
Q

So you were surprised by the test scores from the Woodcock-Johnson?

A

On some of them, yes.

Q

Why?

A

Well, for somebody who is illiterate and has not had good schooling, somewhere along

the line, Mr. Stevens has gained some skills, gained some knowledge, and has developed
particular areas in which he is able to succeed. What strikes me as important about that is that he
just didn't learn some, he learned enough. And to me, that shows an ability to learn. It shows an
ability to gain, take information, use it, process it, recall it, remember it, what have you, apply it;
and he's able to obtain a good score. In my opinion, that is not consistent with mental retardation.
Q

Okay. From your review of the records in this case, would you say that Mr. Stevens

suffers from substantial deficits in adaptive functioning as a child?
A

No, I wouldn’t.

Q

What indicated to you that he did not suffer substantial deficits in his adaptive behavior

as a child?
A

I recall the DPS records. In those particular records, there was no discussion, description

of impaired to care for self. At times he did fine, at times he had difficulty. Within kind of the
specific discussion of his home life, his home life was clearly chaotic, disorganized. And yet, he
is able to cope, to some degree. No one has recognized him as needing particular assistance in
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any particular area. So again, there was nothing to support that he was having problems with his
adaptive functioning during childhood.
Q

Has Mr. Stevens demonstrated some limitations in his adaptive behavior as an adult?

A

Yes, he has.

Q

What are those limitations?

A

A lot of the limitations will focus on particular areas that would have a connection to

academics, such as perhaps learning to use money appropriately, being able to compute time, not
just read time, but able to compute time and so forth. It would also have to do with issues of
reading.
Q

Was his lack of employment history indicative to you of the limitations of his adaptive

functioning?
A

No, I don’t believe that poor adaptive functioning explains that….his employment

history. Because there were obviously times when Mr. Stevens was able to work. He also, on at
least one occasion, left a job to get a better job. Now, you are not going to succeed in
employment if you're in and out of jail. You are not going to be able to get higher type jobs
through experience, if that experience keeps getting cut off and you're going to jail. You're not
going to get experience if he wanted to go and peep. You have the issue of him engaging in
deliberate behaviors which interfered in his ability or any possibility for him to proceed in
developing employment skills?
Q

What about the fact that he was supported by other people?

A

If somebody was supporting him, he may have chosen not to work because of that. That

he didn't need to get the money because he knew the money would come from other sources.
Q

What is significant to you about his peeping behavior?
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A

He admitted that his peeping behavior interfered with his employment, that he would

often be late for work because he would be peeping. From both his report and the records, that he
was selecting people to peep. That he was actually selecting individuals that he wanted to engage
this behavior with. There is, to some degree, planning here and purposefulness here. He's
following a plan to succeed and fulfill a need and desire that he has. He's not doing this once.
He's doing it consistently over time. And I think that that again shows an ability to follow
through on plans, follow through on desires, follow through on needs that he had, and does it in a
way that's successful. It may not be appropriate, but it's successful for him.
Q

In your opinion, is it true that he chose not to work?

A

Yeah, exactly.

Q

Is that indicative of somebody that's mentally retarded?

A

Well, somebody who is mentally retarded could choose not to work, too.

Q

Did you receive any information about whether Mr. Stevens could take care of his

personal needs as an adult?
A

Yes. The records indicate that he could care for himself. There are some medical records

that reflect that he has had an interest in his personal health. And the interest and the information
in those records indicate what I would guess to be a more sophisticated level of functioning.
What I mean by this is he, in one instance, asked about a chest X-ray that had been performed. In
at least two or three instances, he notes or requests specific medication for particular ailments.
Pain medication for pain. All of these things were appropriate and he's naming specific
medication, requesting them appropriately. What that suggests to me is a pretty good insight
about his health and his functioning. And he's able to communicate successfully when he has a
problem with these particular areas. And even going above and beyond that, and offer some
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suggestion of what might work to help him feel better.
Q

What about the visitor sheets? His ability to use a visitor sheet, to fill them out, or to give

somebody the information to have visitors, what is your assessment of his ability to do that?
A

Well, the first thing I noted with the visitation log is that those are

quite….uhhh…extensive. You have to put the names, the addresses, the relationships, and these
have to be filled out on the form appropriately. Mr. Stevens did that on numerous occasions. He
indeed may have copied the information, but that is a lot of information to copy. He persisted in
this task, completed it successfully. And, in my opinion, this shows a much higher level of
functioning again than mentally retarded people show.
Q

What about the canteen/food stand use? Did you see anything about him, his ability to get

things out of the food stand?
A

Justin was using a system, some type of symbol system, so that even though he couldn't

actually read the item, he could figure out what he wanted and how to express it to someone. The
importance to me, is that Justin can go above and beyond any limitations that he has. He is able
to adapt. Mr. Stevens has been able to adapt in what I would view as stressful, hostile
environment, despite his intellectual limitations. And he has not only been able to adapt, but been
able to succeed in meeting particular desires and goals he wants.
Q

Let's just start with his escape from the Cherokee County jail. What from that indicates

his adaptive behavior does not fall in the mental retardation category?
A

Mr. Stevens had to engage in a number of behaviors, a number of steps, you see, to

escape. He actually got the correctional officer, the jailer’s gun, and locked the jailer up. He then
proceeds to obtain a vehicle and he drives this vehicle around numerous different states. He's
able to drive to all of these different places successfully. He doesn't run out of gas on the side of
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the road. He finds places to stay. He finds places where he can get something to eat. I believe
that he used an alias at one point
Q

What about the crime itself? Do you see significance about the crime as far as his

adaptive functioning?
A

In that course of time, he has to drive from Tennessee to this residence. He does so

without being seen, or found, or captured, what have you. For example, he parked the car away
from the site. As he was approaching the trailer there was a dog that was barking. He quieted the
dog obviously to avoid detection. He then went up to the trailer, did not barge in, but took his
time and looked through a window. He then continues to remain on escape status for a number of
weeks.
Q

What about the fact that he was able to buy and sell cars during this time? What does that

show you?
A

He’s able to…um…engage in a series of stepwise behavior for a particular purpose. He

got cars that were able to continue running and he was able to continue driving.
Q

Did you review the transcript from his criminal hearing where he invoked his Fifth

Amendment rights in there?
A

At least one time he did, yes.

Q

Did you see any evidence concerning anti-social behavior on Mr. Stevens's part?

A

Yes, I did.

Q

And what's the significance of his anti-social tendencies or his behavior as far as his

mental retardation?
A

In the anti-social personality disorder, people with anti-social tendencies, there's a higher

incident of lying amongst these people. He lied, he peeped. He then engages in other sexual
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offenses such as rape. He engages in break-ins. He's stealing and what have you. In my opinion,
you have to consider anti-social behaviors, anti-social tendencies, and consider that that may be
one explanation for why somebody may not have succeeded in school or holding a job for a long
time. I think a diagnosis of antisocial personality disorder is more appropriate for Mr. Stevens
than mental retardation.
Q

You don't see any problems with his motor skills?

A

Not that I saw, no.

Q

Did you see in the DPS records that he had been active in the Boy Scouts?

A

There was some notation that he was in the Boy Scouts. And I believe it was just a brief

statement on that.
Q

After considering all of the circumstances concerning his adaptive functioning, what is

your assessment of his adaptive functioning?
A

My assessment of the adaptive functioning is that he functioned adaptively at a level

higher than mental retardation. He is able to…uh…engage in sophisticated behaviors that require
steps. And yet, he is able to not only engage in behaviors during non stressful times, he's also
able to successfully perform behaviors under stressful instances, like when he’s running from the
police.
Q

Let's talk about his intellectual functioning. Did you perform an IQ test on Mr. Stevens?

A

Yes. He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 70, his processing speed score (or how quickly
he can process information) was 69, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. I also administered a WoodcockJohnson and he scored in the low range. I completed the SIB-R with an ex-wife and he scored in
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the Limited, the Limited range.
After I met with Mr. Stevens, I came back to my office and reviewed the records. Mr.
Stevens, at that point, had been evaluated several times with intellectual assessments and I agree
with the scores reported by Dr. Carson. I determined that those scores were not appropriate or
consistent with a diagnosis of mental retardation. I further discerned that there were other
explanations for the low scores that we were seeing. To address the reason for the scores being
low, would be the fact that he came from a very chaotic home life which didn’t encourage good
educational academics or school attendance. There was no encouragement to do homework.
There were records that the other brothers also had failed grades and also were skipping school.
It appears that he did have behavior problems in school. He told me, specifically, that one
teacher would let him go wash her car because of problem behavior. She didn't want him in the
classroom. Well, if he's not in the classroom, he's not being given the opportunity to learn. When
he's in the classroom, he’s acting up. The record shows that he had some behavior problems.
These factors certainly will provide information, alternative reasons, for low IQ scores.
Q

What did you see significant about the first IQ score he received?

A

The initial test was given in 1958. My concern on that is looking at one section where he

got a 43. That’s the lowest score you can obtain on that section. The first thing you have to
consider is poor motivation. The record includes a notation about Justin not putting forth a best
effort. That, again, would be consistent with a 43, which notably he gets on the second
administration, too.
Q

And the second test, you had some concerns about it, also?

A

Yeah. It's inappropriate to administer the same test with only 20 days between it and the

previous one. And the reason that I included it in was again to note that he obtained the exact
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same score which is a 43, which lends some support to the notation that he did not appear to be
putting forth a good effort, at least on that part. So what that says, in my mind, is that you have to
be extremely cautious in interpreting the full scale IQ score.
Q

And what is your assessment of his adult IQ scores?

A

The assessment is, overall, that the full scale IQ scores are ranging within the mild

mentally retarded range to borderline range. However, in my opinion, what is not consistent with
mental retardation is the fact that the scores flip-flop, so these scores increase at certain times
and then decrease at other times.
Q

So one of the explanations for Mr. Stevens's low IQ scores is his ineffective academic

experience, is that correct?
A

Yes. It has been shown that the IQ scores can depend heavily on school experience. He

wasn’t in school much, so he wouldn’t score high on IQ tests.
Q

What about his mental capabilities? How did that factor in on your assessment of his

intellectual functioning?
A

Mental retardation requires global….uhhh… global deficits. That's deficits in all areas of

intellectual functioning. One area, in particular, you were going to look at is memory. People
with mental retardation often have difficulty with memory. It may not be in all areas of memory,
but you're going to see poor memory overall. What Mr. Stevens does, in my opinion, during the
trial, during interaction with me, during interaction with at least five staff members at Rivers
Secure Medical Facility, shows that he has a much stronger memory capacity, overall, than you
would expect with mental retardation. People with mental retardation do not remember names
and addresses of places where they work. They do not recall dates from 20 or 30 years ago with
such accuracy as Mr. Stevens did, not only once, but on a consistent basis. And that's what I
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want to point out is that this has been consistent. This wasn't just with me that he did this. He did
this across different situations and across different time periods.
Q

In your opinion, is it possible that he suffers from a learning disability that affected his IQ

scores?
A

Yes. And again, with his illiteracy, there are strong indications here for a reading

disorder, where Mr. Stevens has a specific deficit with the area of reading. And with such deficit,
this is the type of individual who is going to show difficulty in a lot of different areas because so
much of what we do involves reading.
Q

Was there any support for the fact that he had a learning disability in any of the records

that you reviewed?
A

Well, there was at least one mental health professional indicated that his results could be

reflective of a learning disability.
Q

And what is your assessment of his intellectual functioning?

A

In my opinion, given all of the information I've looked at, including the IQ results, his

functioning overall, I believe a diagnosis of borderline intellectual functioning is more
appropriate here.
Q

And in your opinion, under the DSM-IV definition, or under the AAMR definition, is Mr.

Stevens mentally retarded?
A

I don't believe he meets the criteria for mental retardation, no.

Q

Can you explain the reasons for your conclusion?

A

In my opinion, after reviewing behavioral examples of Mr. Stevens, it was clear that his

adaptive functioning was higher than would be expected with somebody with mental retardation.
Additionally, throughout the records, there are numerous factors that provide alternative
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explanation for the results that were obtained. The results that have been obtained are not
consistent with what you would expect from somebody with mental retardation.
CROSS-EXAMINATION BY ATTY SMITH
Q

People with mild mental retardation drive all the time, don't they?

A

Some do, yes.

Q

Being able to drive doesn’t mean that he’s not mentally retarded, right?

A

Right.

Q

And there was a lot of conversation about his trips around the southeast. If he had the

help of somebody who was hitchhiking, in terms of direction, that would not be unreasonable or
exclude him from a diagnosis of mental retardation, either, would it?
A

That in and of itself, no.

Q

A lot of people with mental retardation know how to use the phone, don't they?

A

Yeah.

Q

And, as a matter of fact, we've talked about mental retardation as if there's only one type

of mental retardation. There's grades of mental retardation, are there not?
A

Correct.

Q

We know that the wide range is mild, moderate, severe; correct?

A

Correct.

Q

But within the mild range, everyone has their own strengths and weaknesses, as well,

correct?
A

Correct.

Q

So there are gradients and there are a lot of things that a mentally retarded person, who's

functioning in the mild range, can do?

243

A

Sure. There's a lot of things they can do, yes.

Q

And one of those things would be that you have an expectation that they could go out and

get a job and hold a job; correct?
A

They could. Some of them possibly could, yes.

Q

And the types of jobs that they would hold are the types of jobs that have been listed in

Dr. Carson's report, packing chickens, or moving boxes at the chicken house, or pumping gas, or
those types of lower level skills; correct?
A

Menial labor jobs, yes. Absolutely.

Q

None of those skills or none of the jobs that he has would be considered a skilled type of

job; correct?
A

Yeah.

Q

Now, there was also some conversation related to his filling out a visitor log. And you

said there were three things that he had to put down there. He had to put the name down, he had
to put the address of the person and he had to put the relationship?
A

At least that much information, yes.

Q

So, if somebody wrote that out for him, he could copy it down letter by letter, correct?

A

Yes.

Q

So, if he's sitting in his cell for 23 hours a day, he would have plenty of time to complete

visitor logs, would he not?
A

Of course.

Q

Well, you've been in here and you've heard people talk about them sending him letters,

engaging in correspondence back and forth, that they had to have somebody read the letter to
him, correct?
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A

Correct.

Q

So is it unreasonable to assume that a person could look at the return address on the

envelope and say, I would like this person to come and visit me, I want to put them on my
visitor's log, would you tell me what I need to write. Is it unreasonable that someone with mental
retardation could do that, right?
A

No, that's not unreasonable.

Q

What is the definition of a learning disability?

A

It’s deficits in a particular academic area of functioning such as reading, arithmetic,

writing. A reading disorder is one of the most common.
Q

All right. And you said that's a reasonable explanation for his problems?

A

It's a possible explanation…like….reasonable in the sense he's been functionally

illiterate all along.
Q

So in order to diagnose a learning disability, by definition, and by requirement, you

would have to administer an individualized intelligence and achievement tests, would you not?
A

Yes.

Q

And you're offering that as an alternative to the mental retardation?

A

Correct.

JUDGE: Why didn't you attempt to interview family members, like the brothers or anybody else?
THE WITNESS: I had, of course, some information from the trial transcript of the father, who is
now deceased. Then there was also some testimony from the brother. Again, you have the issue
of reliability in the sense of can these people remember reliably and so forth. The information
about his childhood was in the records. I didn't feel that there was much more that the family
could offer.
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JUDGE: All right. There was some testing done by Dr. Carson. Does a low IQ score, standing
alone, indicate that someone is mentally retarded?
THE WITNESS: The score, standing alone, does not. You have to have the co-existing impaired
adaptive functioning. I stress that the adaptive functioning level is what excludes him from a
mental retardation diagnosis.
Q

Thank you, Dr. Kasden. I have no more questions.

PETITIONER'S WITNESS, DR. CARSON, PREVIOUSLY SWORN DIRECT
EXAMINATION BY ATTY SMITH:
Q

Dr. Carson, just one other area I need to touch on. If a person has mental retardation, will

his limitations coexist with his strengths?
A

Yes, absolutely. Individuals with mental retardation at all levels will have strengths and

weaknesses that help them to survive. That's the whole idea behind the support system that they
have in place, is to recognize where people have pretty good skills.
Q

That’s all. Thank you.
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Appendix K
Transcript of Groups 7 & 8
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IN THE UNITED STATES DISTRICT COURT
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MIDDLE DIVISION
JUSTIN STEVENS,
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)

Case No. CV05-Pr-5782-M
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*************************************************************
TRANSCRIPT OF HEARING
HELD BEFORE THE HONORABLE CHRISTOPHER MARSHALL
UNITED STATES MAGISTRATE JUDGE
APPEARANCES:
FOR THE PETITIONER:

ATTORNEY SMITH
SMITH & SONS Law Firm
805 48th Street
Raleigh, NC 27602

FOR THE RESPONDENT: ATTORNEY EVANS
Office of the Attorney General
North Carolina State House
11 South Union Street
Raleigh, NC 27602
Christina Johnson, RPR, RMR Federal Official Reporter

JUDGE: Good morning, folks. For the record, I'm Christopher Marshall. I'm a U. S. Magistrate
Judge here in the Northern District of North Carolina. And the matter here today is Justin
Stevens versus Mark Thomas, and the issue regards whether or not the Petitioner has mental
retardation.
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First off, I want to have each of the attorneys identify themselves for the record. We'll start over
here.
ATTY SMITH: I'm Attorney Smith. I'm with the Smith & Sons law firm. I will be representing
Justin Stevens and arguing the side that he does in fact have mental retardation.
ATTY EVANS: My name is Attorney Evans. I work in the North Carolina Attorney General's
Office.
JUDGE: The issue of mental retardation has been raised by the petitioner in this matter. And so I
would presume that the petitioner will bear the burden since they've raised the issue alleging that
he is mentally retarded. As a result I am going to require that the petitioner goes first in terms of
presenting a case.
ATTY SMITH: Yes, sir. Petitioner calls Dr. Carson, a clinical psychologist.
PETITIONER'S WITNESS, DR. CARSON, SWORN
THE CLERK: State your name for the record.
THE WITNESS: Dr. Carson.

DIRECT EXAMINATION BY ATTY SMITH:
Q

Dr. Carson, in preparing for your testimony here today, would you please tell the Court

what activities you engaged in?
A

I reviewed records. I contacted family members, correctional officers, and I attempted to

contact Mr. Stevens’s ex-wives. I was not able to successfully contact his ex-wives. I also met
with Mr. Stevens for interviewing and assessment.
Q

What tests did you administer to Mr. Stevens?
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A

I administered the WAIS-IV, which is a well-established and commonly used IQ test in

the field of psychology. I also gave the Woodcock-Johnson, which is a measure of broad
cognitive abilities.
Q

And you administered a Mini-Mental Status Exam?

A

Yes. I was using it as a general orientation instrument. I would ask him if he knew the

day of the week, what time it was, where he was. He couldn't do some of the attention questions
because it required spelling. He didn't know the seasons of the year. In general, he showed good
concentration and attention.
Q

Did you administer any other formal tests?

A

I administered the Scales of Independent Behavior Revised to Mr. Stevens’s brothers. It’s

a measure of adaptive behavior. The reason that I did not give it to Mr. Stevens was that the
point of measuring adaptive functioning is to get somebody else’s perspective of the person and
their ability to function independently and adapt to changes in the environment. Typically, you
want to get a broad-based home, school, community, and employment settings evaluation. They
are all covered in that instrument. You ask questions about how well somebody did something.
And the reason you give it to assess mental retardation is that, for one, it gives good information.
But for another, the American Association For Mental Retardation has stipulated in its 2002
book that you have to in order to give a diagnosis of mental retardation.
However, the way I administered it is quite unorthodox. The problem is that Mr. Stevens
is being evaluated for mental retardation prior to 18 and he's 55 now. And the only way to do
that is to do a retrospective evaluation. I had to ask his brothers to remember him from almost 40
years ago.
Q.

If you would, kind of quickly go over Mr. Stevens’s childhood and tell us what possible
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meaning this could have in your opinion that he has mental retardation?
A

First I considered risk factors. Risk factors mean they put somebody at risk for

something. His mother had a longstanding alcohol problem therefore putting him at risk for not
having the proper home support. He was also reportedly born breech which can actually cause
anoxia and impede getting oxygen to the brain during delivery.
Another risk factor is limited resources, meaning that the family itself may have not had
enough food, clothing, or supervision. The Department of Pensions and Securities (DPS) record
is full of information about corporal punishment and those kinds of things in the home. There
could have been injuries.
Spousal abuse is another risk factor. He witnessed spousal abuse. Also, he wasn’t
learning appropriate coping, coping behaviors, frustration tolerance, any of those things that
other people would, in different situations, like knowing how to handle their anger appropriately.
Also, Mr. Stevens was left unsupervised. The lack of supervision in his home apparently
resulted in him doing some very dangerous things. Mr. Stevens and his brother stated that they
did play on the railroad tracks, and he was actually arrested for putting things on the railroad
tracks. And from his brother’s report, Mr. Stevens used to crawl underneath the trains when they
were slow moving and kind of scoot to the other side doing fairly dangerous behaviors. So he
was at risk for hurting himself severely.
Q

Does that have anything to say about his judgment?

A

Sure. It shows poor judgment on his part. In his case, it suggests that he's had poor

judgment and impulse problems.
Q

And you read the DPS records?

A.

Yes, and they indicated that the defendant moved to an aunt and uncle’s home because of
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the alcoholism, neglect, and spousal abuse in the home. It was a police officer who identified the
children being at risk and then came in and removed them.
Q

Let me ask you: is it possible that head injuries would have anything to do with a person

being mentally retarded? I understand that Mr. Stevens fell off the house at age 5 and was
knocked unconscious?
A

Yes. Possible causes include biological, behavioral, social, and…and the interaction

among those things.
Q

Dr. Carson, Mr. Stevens has had a number of jobs, including pumping gas, loading boxes

onto trucks, stacking lumber and tires, and picking up cans and other junk. Are those the types of
jobs that somebody with mild mental retardation could engage in?
A

Absolutely. Mr. Stevens did not hold these jobs for very long. These positions did not

require a great deal of training or skill, the kinds of positions someone with mild mental
retardation could do.
Q

Dr. Carson, does Mr. Stevens have the ability to make purchases?

A

His brothers told me that it was no problem for him to purchase small things at retail

stores. His concept of money is pretty limited. He knows what dollars are. He can go to the store
and say how much is this and they'll say three or four dollars, and he'll hand them three or four
dollars. He's got that basic level of knowledge. He's less capable with change, but can handle the
very basics. He can go buy a hamburger or whatever it might be. Someone with mild mental
retardation can do these things. The common view of people with mental retardation is that they
can’t do anything and that they need constant supports and protections. That’s not the case. Mr.
Stevens, as well as other people with mild mental retardation can do these things. They can have
families, they can parent, hold full-time jobs; they just need a little help.
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Q

That brings up the issue of the trips that he made to Nashville, Chicago, Kansas, and

Tennessee. Did you receive any information about how that occurred?
A.

From what I understand, um, he drives, picks up hitchhikers, and asks them things he

wants to know like where to get a burger or a hotel and gets the information from them. He's able
to negotiate well. In speaking with him, he understands landmarks, which makes sense because
he's illiterate. People who can't read begin to compensate and learn different skills. And if you're
talking about interstate driving and picking up hitchhikers, it makes good sense for him to be
able to function in that capacity.
Q

How about financially? How is he able to move across the country like that financially?

A

Well, when I spoke with Mr. Stevens he said he had some money that was given to him.

I'm not really clear where that came from. But through our discussions, he said that he was
getting money from various individuals. I don’t know about his engaging in stealing. Throughout
his life, he will readily admit that that’s how he got his money. So I am not entirely sure except
for being provided with assistance by others.
Q.

If you would, kind of quickly go over Mr. Stevens’s interpersonal relationships and tell

us what possible meaning this could have that he has mental retardation?
A

According to multiple sources, Mr. Stevens has been married three times with all

marriages ending in divorce. Available information suggests that his wives did the cooking (he
could make simple things like scrambled eggs) and that his wives basically took care of his
financial needs (such as paying bills and going to the bank). Mr. Stevens’ jobs were all obtained
for him (he never got a job on his own). All of this information suggests that Mr. Stevens never
lived independently.
Q

Did you determine with any accuracy how far he went in school?
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A

Between the Sixth and Seventh Grade, at the age of 15 or 16; that was when he stopped.

He did two years of First Grade, two years of Second Grade, and in the Fifth Grade, he got put
into some sort of special education class. But, essentially, all of the records suggest that, with the
exception of the C-minus in math, he earned F’s in all academic subjects.
There is a statement from the principal of his elementary school, which stated that the
defendant was definitely mentally retarded, and requested that he be moved to a special school
for students with mental retardation
Q

What did his teachers’ comments say?

A

One of the teachers said that he did not have the ability to learn on the level of an average

child. The next teacher, (I think…a Special Ed teacher), said that his limitations were
environmentally based, not due to intellectual limitations. Her basis for this was some successes
in math and the ability to verbally repeat phrases said to him. I have a concern about this is that
these abilities provide no indication of being mentally retarded or not
Q

You also spoke to Sergeant Martin in the prison. What did he have to say?

A

He said that Mr. Stevens is a simpleminded fellow that has some street smarts. Because

of his lack of mental skills, he would be “easy prey”. And those street smarts refer to the fact that
Justin has been in the criminal system for a really long time.
Q

And then we have the comments by Officers Peters and Russell?

A

Yeah. They didn't know him as well. Both had referred to him as being slow and simple,

functions fine, no problems. That was across the board. Mr. Stevens is noted to function very
well within the system. Officer Peters said one thing that he noticed about Justin (Mr. Stevens) is
that he saves his food, and brings it out to feed the animals outside.
Q

How would you evaluate his adaptive behaviors in a prison setting?
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A

Someone like Mr. Stevens, with mild mental retardation, should function extremely well

in this kind of environment. He's got no need to do anything. He doesn't have to go and buy
anything, he doesn't have to make his bed. He doesn't have to do any of the typical things that we
would have to do. So, for him, he's functioning very well there, with small deficits in adaptive
functioning, such as not being able to use the phone and perhaps getting taken advantage of.
Q

Did you talk to Mr. Stevens about his reliance on others?

A

Yes, I did. Mr. Stevens talks freely about needing other people for assistance, for writing

letters, reading letters, requesting medical assistance. Also Sergeant Martin indicated that Mr.
Stevens once self-administered an enema. He stated that when the nurses found Mr. Stevens,
there was stool all over the room and the stench was unbearable. This is indicative of someone
who was trying to help himself but used poor decision making in his attempts.
Q

What is your impression of his functioning during his criminal trial?

A

By reading the transcripts, I don't think he functioned well at all during, during his trial.

In terms of poor judgment in answering questions, there was one point when his attorney
instructed Mr. Stevens not to answer the question. But then he went ahead and answered it
anyway. So he's showing a lot of poor judgments and confusion.
Q

Did his attorney recommend that he not testify?

A

Yes, twice.

Q

Did the judge intercede and tell him that he did not have to testify?

A

Yes.

Q

And how about the district attorney?

A

Yes, they all told him not to and discussed it with him, and still he wanted to go on.

Q

Can you please tell us about your direct observations from your time with Mr. Stevens?
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A

He has trouble staying on topic. It’s very difficult to get him to stay on track. It’s not all

the time, sometimes he can answer questions just fine and he will stop.
Sometimes during our conversations, he would get confused. At one point, he actually
said, “I'm really sorry, I'm confused now and sometimes I lose track of where I am or what I'm
talking about.”
Q

Your second impression is he's able to talk about his life’s history?

A

Yes. What Mr. Stevens told me is very consistent with his brothers’ statements to me.

And I never shared any information between the parties. I also found him to be polite and
courteous. But, he couldn’t see other’s people’s views.
Q

All right. You administered the Woodcock-Johnson as a test of academic subject matter.

How did he do on that?
A

He did poorly on everything. Because he can’t read, I couldn't give all of the tests. His

oral language and math scores fell around those of 1st and 2nd-graders. And his academic skills
and academic knowledge scores fall around kindergarten levels. He was doing quite poorly
actually.
Q

All right. A couple of things. Does this make sense given his IQ?

A

Yeah, they make sense together.

Q

Then we get into the adaptive behavior scales. What did you find? Tell me what these

scores represent.
A

What they represent is Justin's level of adaptive functioning, or his ability to live

independently and adapt to changes in his environment. In this case, according to Mr. Stevens’s
brother’s answers to this test, what you've got there is a broad independent score of 58, which
falls into the Limited range. All of his cluster scores, including his motor skills score,
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social/communication score, personal living score, and community living score, fell within the
Limited or Limited to Very Limited range. In terms of specific subtest scores, he's doing just fine
in terms of personal living and this is meal prep, eating and meal preparation, toileting, dressing,
self-care. This test also indicates he is able to sweep his floor, clean his house, take out the trash,
those kinds of things.
Q

According to the DSM-IV, and based upon the results of your formal testing that you

conducted with Justin, and your interviews and your view of the records, do you have an opinion
as to whether or not Justin Stevens has a diagnosis of mental retardation?
A

Yes, I do. I believe he falls in the mild mentally retarded range and shows deficits in two

or more areas of adaptive behavior. First, functional academic skills is obviously one. Work is
another. He was never able to maintain a job for an extended period of time. He held only
menial labor jobs, which is consistent with someone with mild mental retardation. Some health
and safety issues come up with his risk-taking behavior as a third. I mean, part of it even comes
up in his criminal history with being shot a number of times. He puts himself in risky situations
such as crawling under a train.
Self direction is a fourth. He has never shown any kind of self-direction, never planned
to get a job, sort of fell into jobs. Social and interpersonal skills is a fifth and are also important
for Mr. Stevens in terms of the findings. With communication and self-care, he's fine.
Q

Dr. Carson, let’s talk about all of the IQ tests that he's been given through the years.

There were multiple tests, correct?
A

Yes.

Q

Can you please briefly mention all of the tests he has received and also the IQ scores of

the average population?
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A

Generally speaking, the average IQ score of the general population is 100. Specifically

speaking about Mr. Stevens, between the ages of 9 and 14, he was administered 3 abbreviated IQ
tests, which gave IQ scores of 59, 66, and 64. These scores all fell in the range known as “mental
defective,” which would now be called mental retardation. Then, from the ages of 19 and 41, Mr.
Stevens was administered 6 more IQ tests, and those IQ scores were 66, 69, 70, 72, 71, and 65.
The 66, 69, and 65 all fell in the Mild Mental Retardation range, and the 71, and 72, all fell in the
Borderline Mental Retardation range. In other words, out of the 9 times Mr. Stevens was
evaluated, each score indicated mental retardation ranging from borderline to “mental defective.”
Q

You administered an IQ test? How did he do?

A

He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 71, his processing speed score (or how quickly
he can process information) was 68, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. He understood math best and in
terms of his weaknesses, he had problems with solving problems, and the ability to manipulate
information quickly.
Q

Do you believe that the onset of his problems were before the age of 18?

A

Yes. You know, having the principal and the teacher going to great lengths at trying to

get him into a school for individuals with mental retardation. The fact that he was held back for
two years, First Grade and Second Grade. He was functioning very poorly and never learned to
read or write. So from what I can gather, from all of the information, you know, taken together,
I'm confident in my diagnosis of mild mental retardation.
Q

Based on the AAMR definition of mental retardation, do you have an opinion as to

whether or not a diagnosis of mental retardation is appropriate for Justin Stevens?
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A

Yes, I do.

Q

Thank you, Dr. Carson, that’s all.

CROSS-EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Dr. Carson, my name is Attorney Evans and I represent the State of North Carolina. I

have some questions for you. Is there any way to assess whether someone is faking mental
retardation?
A

There’s no instrument for it. Somebody would have to fake mental retardation from the

time that they were a child. I’m not finding any kind of information that supports the idea that he
faked mental retardation since he was little.
Q

Thank you, Dr. Carson, that’s all.

JUDGE: I have a question. Mr. Steven was able to get out and work as a runner in the prison,
right? And there are other tasks that he was allowed to do during the course of the time he's been
in prison. Did you inquire as to what that involved?
THE WITNESS: Yes, I actually spoke with Sergeant Martin about that and he did tell me that
what a runner does is walk up and down and…um…see to people’s needs. But in the same
conversation, he told me that Justin did not do that very well, and that he was not, in his opinion,
capable of doing much.
JUDGE: And you believe that the IQ scores are all indicative of a diagnosis of mental
retardation?
THE WITNESS: Yes.
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JUDGE: O.K. That’s all. You can leave the stand now. You can call that State’s witness now.
RESPONDENT 'S WITNESS, DR. KASDEN, SWORN

JUDGE: State your name for the record.
THE WITNESS: Dr. Kasden. I am a clinical psychologist.

DIRECT EXAMINATION BY ATTY EVANS

BY ATTY EVANS:
Q

Dr. Kasden, what kind of evaluation were you asked to perform on Mr. Stevens?

A

I was asked to determine whether Mr. Stevens meets the diagnosis of mental retardation.

Q

In conducting your evaluation of him, did you go to the prison and interview him?

A

I did.

Q

Did you explain to Mr. Stevens the purpose of your interview?

A

I did and he understood what I said to, to him.

Q

Can you describe Mr. Stevens's behavior during the interview?

A

He was pleasant, very talkative, very cooperative, attentive, focused. In the course of the

interview, he would occasionally make comments that were funny. He answered all of my
questions, and even at times, provided additional information all of which was relevant and
appropriate. He engaged in social behaviors and they were appropriate. He shook my hand
appropriately. He maintained appropriate distance in our seating. There was one incident when
we were going up to use the coke machine, and he stepped aside and let me use it first.
Q

You had no problems communicating with him, did you?
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A

I did not. He always stayed on topic.

Q

How was his vocabulary?

A

His vocabulary was good and it was appropriate and relevant to the discussion. He

answered the questions, for the most part, thoroughly enough.
Q

Did you look at his vocabulary and consider his vocabulary in the depositions?

A

I did look at that later, yes.

Q

And what did you think about his vocabulary skills as far as his deposition testimony?

A

There are words that Mr. Stevens uses in his answers in that deposition that are not

consistent with somebody who is mentally retarded. They are much more advanced than
somebody who is mentally retarded, and certainly much more advanced than some of the test
results that Dr. Carson presented.
Q

Did he ever appear confused to you?

A

No.

Q

What about his memory?

A

His recall of information was very good, especially for…ummm…remote events. What

struck me as especially prominent here was that, not only was he able to recall events, but he was
able to recall specifics, such as names, dates, and these were consistent with the collateral data.
Q

Did you review all of the records that were submitted to you?

A

Yes.

Q

What did you learn from your interview of Sheriff Hall about Mr. Stevens?

A

During his discussion to me, Sheriff Hall, as did all of the officers, indicated that they

never encountered difficulty communicating with Mr. Stevens during the course of their
interviews.
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Q

What about Captain Jeff Luce, what did he say?

A

He noted to me that he had had at least five opportunities to speak with Mr. Stevens. He

felt that Mr. Stevens was very deliberate and purposeful in the conversation. And, in particular,
he indicated that Mr. Stevens always avoided discussing any of the specific criminal matters that
he was being brought in on, meaning he was avoiding talking about his crimes. That shows
deliberation on his part, directiveness, purposefulness, that I do not believe is consistent with
mild mental retardation.
Q

Who else did you talk to?

A

Joseph Harris, who was Mr. Stevens’s stepson. Joseph indicated that Mr. Stevens was

able to drive a car. That sometimes he did, recklessly, knowing, laughing about it while he did it.
He described him as having been abusive to his mother. Also having been abusive to other
people, as well. What I gathered is that when Mr. Stevens wanted to do something, he could do
it. For example, he always knew what he wanted to eat at a restaurant and could order it. He
could take the initiative and do things.
Q

Would you define mental retardation for the Court?

A

Mental retardation is the significant limitations in intellectual functioning, intelligence,

and adaptive functioning. And those deficits, these limitations, have to start before age 18.
Q

Would you define adaptive functioning, please?

A

In a general sense, adaptive functioning is the ability to like adapt to one particular

environment. I believe that Mr. Stevens has adaptive skills. He's able to survive and I believe he
has adaptive skills that extend beyond that of mentally retarded people.
Q

And how did you go about assessing Mr. Stevens’s adaptive functioning?

A

I looked at the collateral data that provided information about Mr. Stevens functioning at
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various different times.
Q

Did you review the results of the Woodcock-Johnson test of achievement performed by

Dr. Carson?
A

Yes. I would not have expected really good scores and some of the scores I feel are much

higher than they should have been.
Q

So you were surprised by the test scores from the Woodcock-Johnson?

A

On some of them, yes.

Q

Why?

A

Well, for somebody who is illiterate and has not had good schooling, somewhere along

the line, Mr. Stevens has gained some skills, gained some knowledge, and has developed
particular areas in which he is able to succeed. What strikes me as important about that is that he
just didn't learn some, he learned enough. And to me, that shows an ability to learn. It shows an
ability to gain, take information, use it, process it, recall it, remember it, what have you, apply it;
and he's able to obtain a good score. In my opinion, that is not consistent with mental retardation.
Q

Okay. From your review of the records in this case, would you say that Mr. Stevens

suffers from substantial deficits in adaptive functioning as a child?
A

No, I wouldn’t.

Q

What indicated to you that he did not suffer substantial deficits in his adaptive behavior

as a child?
A

I recall the DPS records. In those particular records, there was no discussion, description

of impaired to care for self. At times he did fine, at times he had difficulty. Within kind of the
specific discussion of his home life, his home life was clearly chaotic, disorganized. And yet, he
is able to cope, to some degree. No one has recognized him as needing particular assistance in
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any particular area. So again, there was nothing to support that he was having problems with his
adaptive functioning during childhood.
Q

Has Mr. Stevens demonstrated some limitations in his adaptive behavior as an adult?

A

Yes, he has.

Q

What are those limitations?

A

A lot of the limitations will focus on particular areas that would have a connection to

academics, such as perhaps learning to use money appropriately, being able to compute time, not
just read time, but able to compute time and so forth. It would also have to do with issues of
reading.
Q

Was his lack of employment history indicative to you of the limitations of his adaptive

functioning?
A

No, I don’t believe that poor adaptive functioning explains that….his employment

history. Because there were obviously times when Mr. Stevens was able to work. He also, on at
least one occasion, left a job to get a better job. Now, you are not going to succeed in
employment if you're in and out of jail. You are not going to be able to get higher type jobs
through experience, if that experience keeps getting cut off and you're going to jail. You're not
going to get experience if he wanted to go and peep. You have the issue of him engaging in
deliberate behaviors which interfered in his ability or any possibility for him to proceed in
developing employment skills?
Q

What about the fact that he was supported by other people?

A

If somebody was supporting him, he may have chosen not to work because of that. That

he didn't need to get the money because he knew the money would come from other sources.
Q

What is significant to you about his peeping behavior?
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A

He admitted that his peeping behavior interfered with his employment, that he would

often be late for work because he would be peeping. From both his report and the records, that he
was selecting people to peep. That he was actually selecting individuals that he wanted to engage
this behavior with. There is, to some degree, planning here and purposefulness here. He's
following a plan to succeed and fulfill a need and desire that he has. He's not doing this once.
He's doing it consistently over time. And I think that that again shows an ability to follow
through on plans, follow through on desires, follow through on needs that he had, and does it in a
way that's successful. It may not be appropriate, but it's successful for him.
Q

In your opinion, is it true that he chose not to work?

A

Yeah, exactly.

Q

Is that indicative of somebody that's mentally retarded?

A

Well, somebody who is mentally retarded could choose not to work, too.

Q

Did you receive any information about whether Mr. Stevens could take care of his

personal needs as an adult?
A

Yes. The records indicate that he could care for himself. There are some medical records

that reflect that he has had an interest in his personal health. And the interest and the information
in those records indicate what I would guess to be a more sophisticated level of functioning.
What I mean by this is he, in one instance, asked about a chest X-ray that had been performed. In
at least two or three instances, he notes or requests specific medication for particular ailments.
Pain medication for pain. All of these things were appropriate and he's naming specific
medication, requesting them appropriately. What that suggests to me is a pretty good insight
about his health and his functioning. And he's able to communicate successfully when he has a
problem with these particular areas. And even going above and beyond that, and offer some
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suggestion of what might work to help him feel better.
Q

What about the visitor sheets? His ability to use a visitor sheet, to fill them out, or to give

somebody the information to have visitors, what is your assessment of his ability to do that?
A

Well, the first thing I noted with the visitation log is that those are

quite….uhhh…extensive. You have to put the names, the addresses, the relationships, and these
have to be filled out on the form appropriately. Mr. Stevens did that on numerous occasions. He
indeed may have copied the information, but that is a lot of information to copy. He persisted in
this task, completed it successfully. And, in my opinion, this shows a much higher level of
functioning again than mentally retarded people show.
Q

What about the canteen/food stand use? Did you see anything about him, his ability to get

things out of the food stand?
A

Justin was using a system, some type of symbol system, so that even though he couldn't

actually read the item, he could figure out what he wanted and how to express it to someone. The
importance to me, is that Justin can go above and beyond any limitations that he has. He is able
to adapt. Mr. Stevens has been able to adapt in what I would view as stressful, hostile
environment, despite his intellectual limitations. And he has not only been able to adapt, but been
able to succeed in meeting particular desires and goals he wants.
Q

Let's just start with his escape from the Cherokee County jail. What from that indicates

his adaptive behavior does not fall in the mental retardation category?
A

Mr. Stevens had to engage in a number of behaviors, a number of steps, you see, to

escape. He actually got the correctional officer, the jailer’s gun, and locked the jailer up. He then
proceeds to obtain a vehicle and he drives this vehicle around numerous different states. He's
able to drive to all of these different places successfully. He doesn't run out of gas on the side of
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the road. He finds places to stay. He finds places where he can get something to eat. I believe
that he used an alias at one point
Q

What about the crime itself? Do you see significance about the crime as far as his

adaptive functioning?
A

In that course of time, he has to drive from Tennessee to this residence. He does so

without being seen, or found, or captured, what have you. For example, he parked the car away
from the site. As he was approaching the trailer there was a dog that was barking. He quieted the
dog obviously to avoid detection. He then went up to the trailer, did not barge in, but took his
time and looked through a window. He then continues to remain on escape status for a number of
weeks.
Q

What about the fact that he was able to buy and sell cars during this time? What does that

show you?
A

He’s able to…um…engage in a series of stepwise behavior for a particular purpose. He

got cars that were able to continue running and he was able to continue driving.
Q

Did you review the transcript from his criminal hearing where he invoked his Fifth

Amendment rights in there?
A

At least one time he did, yes.

Q

Did you see any evidence concerning anti-social behavior on Mr. Stevens's part?

A

Yes, I did.

Q

And what's the significance of his anti-social tendencies or his behavior as far as his

mental retardation?
A

In the anti-social personality disorder, people with anti-social tendencies, there's a higher

incident of lying amongst these people. He lied, he peeped. He then engages in other sexual
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offenses such as rape. He engages in break-ins. He's stealing and what have you. In my opinion,
you have to consider anti-social behaviors, anti-social tendencies, and consider that that may be
one explanation for why somebody may not have succeeded in school or holding a job for a long
time. I think a diagnosis of antisocial personality disorder is more appropriate for Mr. Stevens
than mental retardation.
Q

You don't see any problems with his motor skills?

A

Not that I saw, no.

Q

Did you see in the DPS records that he had been active in the Boy Scouts?

A

There was some notation that he was in the Boy Scouts. And I believe it was just a brief

statement on that.
Q

After considering all of the circumstances concerning his adaptive functioning, what is

your assessment of his adaptive functioning?
A

My assessment of the adaptive functioning is that he functioned adaptively at a level

higher than mental retardation. He is able to…uh…engage in sophisticated behaviors that require
steps. And yet, he is able to not only engage in behaviors during non stressful times, he's also
able to successfully perform behaviors under stressful instances, like when he’s running from the
police.
Q

Let's talk first about his intellectual functioning. Did you perform an IQ test on Mr.

Stevens?
A

Yes. He had a full scale IQ of 70. This would certainly meet the IQ criteria for mental

retardation. His verbal (or vocabulary) score was 70, his processing speed score (or how quickly
he can process information) was 69, his perceptual reasoning IQ (or processing of spatial
information) was 70, and his working memory score was 74. I also administered a Woodcock-
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Johnson and he scored in the low range. I completed the SIB-R with an ex-wife and he scored in
the Limited, the Limited range.
After I met with Mr. Stevens, I came back to my office and reviewed the records. Mr.
Stevens, at that point, had been evaluated several times with intellectual assessments and I agree
with the scores reported by Dr. Carson. I determined that those scores were not appropriate or
consistent with a diagnosis of mental retardation. I further discerned that there were other
explanations for the low scores that we were seeing. To address the reason for the scores being
low, would be the fact that he came from a very chaotic home life which didn’t encourage good
educational academics or school attendance. There was no encouragement to do homework.
There were records that the other brothers also had failed grades and also were skipping school.
It appears that he did have behavior problems in school. He told me, specifically, that one
teacher would let him go wash her car because of problem behavior. She didn't want him in the
classroom. Well, if he's not in the classroom, he's not being given the opportunity to learn. When
he's in the classroom, he’s acting up. The record shows that he had some behavior problems.
These factors certainly will provide information, alternative reasons, for low IQ scores.
Q

What did you see significant about the first IQ score he received?

A

The initial test was given in 1958. My concern on that is looking at one section where he

got a 43. That’s the lowest score you can obtain on that section. The first thing you have to
consider is poor motivation. The record includes a notation about Justin not putting forth a best
effort. That, again, would be consistent with a 43, which notably he gets on the second
administration, too.
Q

And the second test, you had some concerns about it, also?

A

Yeah. It's inappropriate to administer the same test with only 20 days between it and the
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previous one. And the reason that I included it in was again to note that he obtained the exact
same score which is a 43, which lends some support to the notation that he did not appear to be
putting forth a good effort, at least on that part. So what that says, in my mind, is that you have to
be extremely cautious in interpreting the full scale IQ score.
Q

And what is your assessment of his adult IQ scores?

A

The assessment is, overall, that the full scale IQ scores are ranging within the mild

mentally retarded range to borderline range. However, in my opinion, what is not consistent with
mental retardation is the fact that the scores flip-flop, so these scores increase at certain times
and then decrease at other times.
Q

So one of the explanations for Mr. Stevens's low IQ scores is his ineffective academic

experience, is that correct?
A

Yes. It has been shown that the IQ scores can depend heavily on school experience. He

wasn’t in school much, so he wouldn’t score high on IQ tests.
Q

What about his mental capabilities? How did that factor in on your assessment of his

intellectual functioning?
A

Mental retardation requires global….uhhh… global deficits. That's deficits in all areas of

intellectual functioning. One area, in particular, you were going to look at is memory. People
with mental retardation often have difficulty with memory. It may not be in all areas of memory,
but you're going to see poor memory overall. What Mr. Stevens does, in my opinion, during the
trial, during interaction with me, during interaction with at least five staff members at Rivers
Secure Medical Facility, shows that he has a much stronger memory capacity, overall, than you
would expect with mental retardation. People with mental retardation do not remember names
and addresses of places where they work. They do not recall dates from 20 or 30 years ago with
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such accuracy as Mr. Stevens did, not only once, but on a consistent basis. And that's what I
want to point out is that this has been consistent. This wasn't just with me that he did this. He did
this across different situations and across different time periods.
Q

In your opinion, is it possible that he suffers from a learning disability that affected his IQ

scores?
A

Yes. And again, with his illiteracy, there are strong indications here for a reading

disorder, where Mr. Stevens has a specific deficit with the area of reading. And with such deficit,
this is the type of individual who is going to show difficulty in a lot of different areas because so
much of what we do involves reading.
Q

Was there any support for the fact that he had a learning disability in any of the records

that you reviewed?
A

Well, there was at least one mental health professional indicated that his results could be

reflective of a learning disability.
Q

And what is your assessment of his intellectual functioning?

A

In my opinion, given all of the information I've looked at, including the IQ results, his

functioning overall, I believe a diagnosis of borderline intellectual functioning is more
appropriate here.
Q

And in your opinion, under the DSM-IV definition, or under the AAMR definition, is Mr.

Stevens mentally retarded?
A

I don't believe he meets the criteria for mental retardation, no.

Q

Can you explain the reasons for your conclusion?

A

In my opinion, after reviewing behavioral examples of Mr. Stevens, it was clear that his

adaptive functioning was higher than would be expected with somebody with mental retardation.
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Additionally, throughout the records, there are numerous factors that provide alternative
explanation for the results that were obtained. The results that have been obtained are not
consistent with what you would expect from somebody with mental retardation.
CROSS-EXAMINATION BY ATTY SMITH
Q

People with mild mental retardation drive all the time, don't they?

A

Some do, yes.

Q

Being able to drive doesn’t mean that he’s not mentally retarded, right?

A

Right.

Q

And there was a lot of conversation about his trips around the southeast. If he had the

help of somebody who was hitchhiking, in terms of direction, that would not be unreasonable or
exclude him from a diagnosis of mental retardation, either, would it?
A

That in and of itself, no.

Q

A lot of people with mental retardation know how to use the phone, don't they?

A

Yeah.

Q

And, as a matter of fact, we've talked about mental retardation as if there's only one type

of mental retardation. There's grades of mental retardation, are there not?
A

Correct.

Q

We know that the wide range is mild, moderate, severe; correct?

A

Correct.

Q

But within the mild range, everyone has their own strengths and weaknesses, as well,

correct?
A

Correct.

Q

So there are gradients and there are a lot of things that a mentally retarded person, who's
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functioning in the mild range, can do?
A

Sure. There's a lot of things they can do, yes.

Q

And one of those things would be that you have an expectation that they could go out and

get a job and hold a job; correct?
A

They could. Some of them possibly could, yes.

Q

And the types of jobs that they would hold are the types of jobs that have been listed in

Dr. Carson's report, packing chickens, or moving boxes at the chicken house, or pumping gas, or
those types of lower level skills; correct?
A

Menial labor jobs, yes. Absolutely.

Q

None of those skills or none of the jobs that he has would be considered a skilled type of

job; correct?
A

Yeah.

Q

Now, there was also some conversation related to his filling out a visitor log. And you

said there were three things that he had to put down there. He had to put the name down, he had
to put the address of the person and he had to put the relationship?
A

At least that much information, yes.

Q

So, if somebody wrote that out for him, he could copy it down letter by letter, correct?

A

Yes.

Q

So, if he's sitting in his cell for 23 hours a day, he would have plenty of time to complete

visitor logs, would he not?
A

Of course.

Q

Well, you've been in here and you've heard people talk about them sending him letters,

engaging in correspondence back and forth, that they had to have somebody read the letter to
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him, correct?
A

Correct.

Q

So is it unreasonable to assume that a person could look at the return address on the

envelope and say, I would like this person to come and visit me, I want to put them on my
visitor's log, would you tell me what I need to write. Is it unreasonable that someone with mental
retardation could do that, right?
A

No, that's not unreasonable.

Q

What is the definition of a learning disability?

A

It’s deficits in a particular academic area of functioning such as reading, arithmetic,

writing. A reading disorder is one of the most common.
Q

All right. And you said that's a reasonable explanation for his problems?

A

It's a possible explanation…like….reasonable in the sense he's been functionally

illiterate all along.
Q

So in order to diagnose a learning disability, by definition, and by requirement, you

would have to administer an individualized intelligence and achievement tests, would you not?
A

Yes.

Q

And you're offering that as an alternative to the mental retardation?

A

Correct.

JUDGE: Why didn't you attempt to interview family members, like the brothers or anybody else?
THE WITNESS: I had, of course, some information from the trial transcript of the father, who is
now deceased. Then there was also some testimony from the brother. Again, you have the issue
of reliability in the sense of can these people remember reliably and so forth. The information
about his childhood was in the records. I didn't feel that there was much more that the family
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could offer.
JUDGE: All right. There was some testing done by Dr. Carson. Does a low IQ score, standing
alone, indicate that someone is mentally retarded?
THE WITNESS: The score, standing alone, does not. You have to have the co-existing impaired
adaptive functioning. I stress that the adaptive functioning level is what excludes him from a
mental retardation diagnosis.
Q

Thank you, Dr. Kasden. I have no more questions.

PETITIONER'S WITNESS, DR. CARSON, PREVIOUSLY SWORN DIRECT
EXAMINATION BY ATTY SMITH:
Q

Dr. Carson, just one other area I need to touch on. If a person has mental retardation, will

his limitations coexist with his strengths?
A

Yes, absolutely. Individuals with mental retardation at all levels will have strengths and

weaknesses that help them to survive. That's the whole idea behind the support system that they
have in place, is to recognize where people have pretty good skills.
Q

That’s all. Thank you.
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APPENDIX L
Questionnaire
1. Does Mr. Stevens have mental retardation? (Circle One)

Yes

No

2. In your best judgment, how convinced are you that Mr. Stevens has mental retardation
(please circle one number)?:
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

3. What specific parts of the testimony were most important to you in deciding whether or
not Mr. Stevens has mental retardation?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
4a. How convinced are you Mr. Stevens has significant intellectual deficits (please circle one
number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

4b. How much did intellectual deficits affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6
Very

5a. How convinced are you Mr. Stevens has significant deficits in adaptive behavior (please
circle one number)?
1
7

2

3

4

276

5

6

Not at all
Completely
Convinced
Convinced
5b. How much did deficits in adaptive behavior affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4

5

6

6a. How convinced are you Mr. Stevens demonstrated deficits before the age of 18 years
(please circle one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

6b. How much did onset of symptoms before the age of 18 year influence your opinion
(please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

7a. How convinced are you Mr. Stevens has significant deficits in communication (please
circle one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

7b. How much did deficits in communication affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

8a. How convinced are you Mr. Stevens has significant deficits in self-care (please circle one
number)?
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1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

8b. How much did deficits in self-care affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

9a. How convinced are you Mr. Stevens has significant deficits in home living (please circle
one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

9b. How much did deficits in home living affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

10a. How convinced are you Mr. Stevens has significant deficits in social/interpersonal
skills (please circle one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

10b. How much did deficits in social/interpersonal skills affect your opinion (please circle
one number)?
1
7
Not at all
Strongly

2

3

4

5

6

11a. How convinced are you Mr. Stevens has significant deficits in use of community
resources (please circle one number)?
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1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

11b. How much did deficits in use of community resources affect your opinion (please circle
one number)?
1
7
Not at all
Strongly

2

3

4

5

6

12a. How convinced are you Mr. Stevens has significant deficits in self-direction (please
circle one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

12b. How much did deficits in self-direction affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

13a. How convinced are you Mr. Stevens has significant deficits in functional academic
skills (please circle one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

13b. How much did deficits in functional academic skills affect your opinion (please circle
one number)?
1
7
Not at all
Strongly

2

3

4

5

6

14a. How convinced are you Mr. Stevens has significant deficits in work (please circle one
number)?
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1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

14b. How much did deficits in work affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

15a. How convinced are you Mr. Stevens has significant deficits in leisure (please circle one
number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

15b. How much did deficits in leisure affect your opinion (please circle one number)?
1
7
Not at all
Strongly

2

3

4

5

6

16a. How convinced are you Mr. Stevens has significant deficits in health and safety (please
circle one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

16b. How much did deficits in health and safety affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4

5

6

17a. How convinced are you Mr. Stevens has significant deficits in processing speed (please
circle one number)?
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1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

17b. How much did deficits in processing speed affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4

5

6

18a. How convinced are you Mr. Stevens has significant deficits in working memory (please
circle one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

18b. How much did deficits in working memory affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4

5

6

19a. How convinced are you Mr. Stevens has significant deficits in perceptual reasoning
(please circle one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

19b. How much did deficits in perceptual reasoning affect your opinion (please circle one
number)?
1
7

2

3

4
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5

6

Not at all
Strongly
20a. How convinced are you Mr. Stevens has significant deficits in verbal comprehension
(please circle one number)?
1
7
Not at all
Completely
Convinced
Convinced

2

3

4

5

6

20b. How much did deficits in verbal comprehension affect your opinion (please circle one
number)?
1
7
Not at all
Strongly

2

3

4
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5

6

APPENDIX M
Desert Survival Task
The situation
It is approximately 10:00 am in mid-July and you have just crash-landed in the Sonora Desert,
Southwest, USA. Your light twin-engined plane containing the bodies of the pilot and co-pilot is
completely destroyed. No one else was injured in the crash. Ground sightings taken shortly
before the crash suggested that you are about 65 miles off-course from your originally filed flight
plan. A few moments before the crash, the pilot indicated that the nearest known habitation was a
mining camp 70 miles away in a North-Northeast direction.
The immediate area is quite flat and appears to be rather barren except for the occasional cactus.
The last weather report indicated that the temperature would reach 110°F. You are dressed in
lightweight clothing – short-sleeved shirts, shorts, socks, and leather shoes. Everyone has a
handkerchief. Collectively your pockets contains $1.25 in change, $81 in bills, a packet of
cigarettes and a ball-point pen.
The problem
Your group was able to salvage the 15 items listed below.
Flashlight
Jack knife
Sectional air map of crash area
Plastic rain coat (large size)
Magnetic compass
Bandage kit with gauze
.45 calibre pistol (loaded)
Parachute (red and white)
Bottle of salt tablets (1,000)
1 liter of water per person
Book entitled Edible Animals
of the Desert
2 quarts of alcohol
2 pairs of sunglasses per
person
1 overcoat per person
Cosmetic mirror
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1. By yourself, rank these items in order of their importance for your survival, starting with
“1” for the most important, down to “15” for the least important. Write down your
personal rankings under the “Individual Rankings” column. You may assume that the
number of survivors is the same as the number of members in your group and that they
have decided to stick together. Do not discuss your rankings with anyone else in the
group.
2. Now get together with the other members of your group to discuss the problem together.
Come to a consensus on one list of rankings. Write down the numbers for the new order
of importance to which you have agreed in the “Group Consensus Rankings” column.

Item
Individual Ranking
Flashlight
Jack knife
Sectional air map of crash area
Plastic rain coat (large size)
Magnetic compass
Bandage kit with gauze
.45 calibre pistol (loaded)
Parachute (red and white)
Bottle of salt tablets (1,000)
1 liter of water per person
Book entitled Edible Animals
of the Desert
2 quarts of alcohol
2 pairs of sunglasses per
person
1 overcoat per person
Cosmetic mirror
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Group Consensus Ranking

Appendix N
NCS
Instructions: For each of the statements below, please indicate to what extent the statement is
characteristic of you. Please use the following scale:
1
Extremely
Uncharacteristic
of Me
(Not at all like me)

2

3

4

Somewhat
Uncharacteristic
of Me

Uncertain

Somewhat
Characteristic
of Me

5
Extremely
Characteristic
of Me
(Very much like me)

_____I would prefer complex to simple problems.
_____I like to have the responsibility of handling a situation that requires a lot of thinking.
_____Thinking is not my idea of fun.
_____I would rather do something that requires little thought than something that is sure to
challenge my thinking abilities.
_____I try to anticipate and avoid situations where there is likely chance I will have to think in
depth about something.
_____I find satisfaction in deliberating hard and for long hours.
_____I only think as hard as I have to.
_____I prefer to think about small, daily projects to long-term ones.
_____I like tasks that require little thought once I’ve learned them.
_____The idea of relying on thought to make my way to the top appeals to me.
_____I really enjoy a task that involves coming up with new solutions to problems.
_____Learning new ways to think doesn’t excite me very much.
_____I prefer my life to be filled with puzzles that I must solve.
_____The notion of thinking abstractly is appealing to me.
_____I would prefer a task that is intellectual, difficult, and important to one that is somewhat
important but does not require much thought.
_____I feel relief rather than satisfaction after completing a task that required a lot of mental
effort.
_____It’s enough for me that something gets the job done; I don’t care how or why it works.
_____I usually end up deliberating about issues even when they do not affect me personally.
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APPENDIX O
CLAS-MR
Instructions: For each of the statements below, please indicate to what extent you agree with
each statement.
1
Disagree
Strongly

2

3

4

5

6
Agree
Strongly

_____ People with mental retardation are happier when they live and work with others like them.
_____ People with mental retardation trying to help each other is like “the blind leading the
blind.”
_____ People with mental retardation should not be allowed to marry and have children.
_____ A person would be foolish to marry a person with mental retardation.
_____ People with mental retardation should be guaranteed the same rights in society as other
persons.
_____ People with mental retardation do not want to work.
_____ People with mental retardation need someone to plan their activities for them.
_____ People with mental retardation should not hold public office.
_____ People with mental retardation should not be given any responsibility.
_____ People with mental retardation can organize and speak for themselves.
_____ People with mental retardation do not care about advancement in their jobs.
_____ People with mental retardation do not need to make choices about the things they will do
each day.
_____ People with mental retardation should not be allowed to drive.
_____ People with mental retardation can be productive members of society.
_____ People with mental retardation have goals for their lives like other people.
_____ I would trust a person with mental retardation to be a baby sitter for one of my children.
_____ People with mental retardation cannot exercise control over their lives like other people.
_____ People with mental retardation can have close personal relationships just like everyone
else.
_____ I would not want to live next door to people with mental retardation.
_____ People with mental retardation are usually too limited to be sensitive to the needs and
feelings of others.
_____ People with mental retardation should live in sheltered facilities because of the dangers of
life in the community.
_____ People with mental retardation should be encouraged to lobby legislators on their own.
_____ People with mental retardation are the best people to give advice and counsel to others
who wish to move into community living.
_____ The opinion of a person with mental retardation should carry more weight than those of
family members and professionals in decisions affecting that person.
_____ People with mental retardation can plan meetings and conferences without assistance from
others.
_____ People with mental retardation can be trusted to handle money responsibly.
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_____ Residents have nothing to fear from people with mental retardation living and working in
their neighborhoods.
_____ People with mental retardation usually should be in group homes or other facilities where
they can have the help and support of staff.
_____ Sheltered workshops for people with mental retardation are essential.
_____ The best care for people with mental retardation is to be part of normal life in the
community.
_____ Most people with mental retardation prefer to work in a sheltered setting that is more
sensitive to their needs.
_____ Without some control and supervision, people with mental retardation could get in real
trouble out in the community.
_____ The rights of people with mental retardation are more important than professional
concerns about their problems.
_____ Agencies that serve people with mental retardation should have them on their boards.
_____ The best way to handle people with mental retardation is to keep them in institutions.
_____ Homes and services for people with mental retardation should be kept out of residential
neighborhoods.
_____ Increased spending on programs for people with mental retardation is a waste of tax
dollars.
_____ Home and services for people with mental retardation downgrade the neighborhoods they
are in.
_____ Professionals should not make decisions for people with mental retardation unless
Completely necessary.
_____ People with mental retardation are a burden on society.
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APPENDIX P
RLAQ-23
Instructions: Indicate your level of agreement with each of the following items by pairing each
item with a number based on this scale:
1
Strongly
Disagree

2
Disagree

3
Slightly
Disagree

4
Slightly
Agree

5
Agree

6
Strongly
Agree

____ Unfair treatment of underprivileged groups and classes is the chief cause of crime.
____ Too many obviously guilty persons escape punishment because of legal technicalities.
____ Evidence illegally obtained should be admissible in court if such evidence is the only way
of obtaining a conviction.
____ Search warrants should clearly specify the person or things to be seized.
____ No one should be convicted of a crime on the basis of circumstantial evidence, no matter
how strong such evidence is.
____ There is no need in a criminal case for the accused to prove his innocence beyond a
reasonable doubt.
____ Any person who resists arrest commits a crime.
____ When determining a person's guilt or innocence, the existence of a prior arrest record
should not be considered.
____ Wiretapping by anyone and for any reason should be completely illegal.
____ Defendants in a criminal case should be required to take the witness stand.
____ All too often, minority group members do not get fair trials.
____ Because of the oppression and persecution minority group members suffer, they deserve
leniency and special treatment in the courts.
____ Citizens need to be protected against excess police power as well as against criminals.
____ It is better for society that several guilty men be freed than one innocent one wrongfully
imprisoned.
____ Accused persons should be required to take lie-detector tests.
____ When there is a "hung" jury in a criminal case, the defendant should always be freed and
the indictment dismissed.
____ A society with true freedom and equality for all would have very little crime.
____ It is moral and ethical for a lawyer to represent a defendant in a criminal case even when he
believes his client is guilty.
____ Police should be allowed to arrest and question suspicious looking persons to determine
whether they have been up to something illegal.
____ The law coddles criminals to the detriment of society.
____ The freedom of society is endangered as much by overzealous law enforcement as by the
acts of individual criminals.
____ In the long run, liberty is more important than order.
____ Upstanding citizens have nothing to fear from the police.
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Appendix Q
Transcripts of Deliberation Samples
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SAMPLE #1: Group 7
1:

BY LISTENING OR WHATEVER, I DEFINITELY DO NOT THINK THAT HE WAS
MENTALLY RETARDED. I THINK THAT HE ACTS OUT AND BECAUSE OF HIS
UPBRINGING AND HIS LACK OF SCHOOL, HE DOES THINGS TO GET
ATTENTION, AND I DO NOT THINK THAT HE’S MENTALLY RETARDED.

2:

UM, WELL I THOUGHT HE WAS MENTALLY RETARDED IN THE BEGINNING
UNTIL ATTY SMITH CAME THROUGH AND SAID ABOUT HOW HIS ADAPTIVE
FUNCTIONING. UM, ABOUT HOW HE HAS ADAPTIVE FUNCTIONING. AND
UM I’M NOT REALLY SURE IF UM HE HAS ADAPTIVE FUNCTIONING IN ALL
OF THEM, BECAUSE UM YOU REALLY ONLY HAVE TO NOT HAVE THEM IN
TWO OF THE PLACES TO BE PLACED IN MENTAL RETARDATION, SO I
THINK THAT HE COULD BE UM MILDLY, OR THE MILD CASE OF MENTAL
RETARDATION. BUT YOU JUST HAVE TO, BECAUSE HE HAD THE IQ SCORE
OF UM BELOW 70 AND I’M NOT SURE BUT AGE OF ONSET BEFORE THE AGE
OF 18. DOES THAT MEAN THAT ALL OF THIS ADAPTIVE FUNCTIONING HAD
TO HAPPEN BEFORE 18. DO YOU KNOW?

1:

I’M GUESSING.

2:

IF HE HAD TO SHOW THESE SIGNS BEFORE HE WAS 18 THEN I DON’T THINK
HE WAS MENTALLY RETARDED BECAUSE ALL OF HIS ADPATIVE
FUNCTIONING THAT HE HAD OR WHATEVER, THEY CAME LATER IN LIFE,
LIKE WHEN HE GOT A JOB AND WHEN HE HAD TO START TAKING CARE OF
HIMSELF. SO IF THAT’S THE CASE THEN I DON’T THINK THAT HE IS
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MENTALLY RETARDED. I THNK THAT HE HAS A DIFFERENT, LIKE A
PERSONALITY DISORDER AND HE’S ILLITERATE FROM SCHOOL. YEAH.
4:

I FEEL LIKE BECAUSE OF HIS UPBRINGING, I FEEL LIKE THAT HAS A
REALLY BIG PLAY IN EVERYTHING. UM, HIS TEACHERS EVEN SAID THAT
HIS PROBLEMS WERE ENVIRONMENTALLY BASED, SO IT MAKES ME FEEL
LIKE HE DID BAD INSCHOOL JUST BECAUSE HE DIDN’T WANT TO DO
GOOD. HE WAS ABUSED AT HOME, HE WATCHED HIS MOTHER BE ABUSED.
HE HAD A ROUGH CHILDHOOD. SO GOING TO SCHOOL, SO HE’S NOT GOING
TO GO TO SCHOOL HAPPY AND BE READY TO LEARN AND HIS TEACHER IS
PUTTING HIM OUT OF THE CLASS TO GO WASH HER CAR, SO HE’S LIKE
BASICALLY BEING TOLD LIKE YOU DON’T NEED TO LEARN THIS, YOU
NEED TO BE DOING SOMETHING ELSE, AND SO HE’S ACTING OUT AND UM-

5:

I THINK WITH THE LIMITATIONS OR WHATEVER, YEAH, HE DEFINITELY
FAILED AT SOME OF THESE, BUT HIS COMMUNICATION WAS FINE. I FEEL
LIKE IF YOU’RE MENTALLY RETARDED YOU’RE GOING TO HAVE A
PROBLEM WITH COMMUNICATING THINGS BUT HE COULD COMMUNCATE
THINGS SPECIFICALLY. HE COULD HOLD A CONVERSATION, HE WAS ABLE
TO TAKE CARE OF HIMSELF WHEN HE NEEDED TO, HE COULD SHOW GOOD
MANNERS, LIKE, THE LITTLE THINGS LIKE THAT, I FEEL LIKE, YOU DON’T
JUST I DON’T KNOW, I FEEL LIKE YOU LEARN THOSE THINGS, LIKE YOU
LEARN TO HAVE GOOD MANNERS, AND IF YOU’RE MENTALLY RETARDED
LIKE OR YOU HAVE ALL THESE PROBLEMS THEN YOU WILL BE SLOW
LEARNING IT. BUT I FEEL LIKE HE GOT IT. AND HE’S DRIVING AROUND. SO
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I THINK HE’S TOO FUNCTIONAL TO BE MENTALLY RETARDED. WHAT DO
YOU THINK ABOUT THAT?
2:

YEAH, I THINK THAT HE WAS ADAPTIVE BECAUSE YOU HAVE TO THINK
ABOUT WHERE YOU WANT TO GO AND HOW TO GET THERE. AND THE
FACT THAT HE KNEW HE COULDN’T READ SO HE PICKED UP HITCHIKERS
SO THAT THEY COULD KIND OF TELL HIM WHERE HE WANTED TO GO. IT
WAS LIKE HIM USING STEPS ON HOW TO GET TO A CERTAIN PLACE TO
LIKE REACH A CERTAIN GOAL. BUT I THINK THAT YOU’RE RIGHT ABOUT
HIS CHILDHOOD BECAUSE CHILDREN LEARN FROM THEIR PARENTS AND
UM, ONE OF THE PEOPLE EVEN SAID THAT HE NO, THAT HIS STEPSON SAID
THAT HE WAS ABUSIVE TO HIS MOTHER WHICH SHOWS THAT HE
LEARNED THAT FROM SEEING HIS MOM AND DAD, I GUESS UM, FROM
SPOUSAL ABUSE AND ALSO BECAUSE HIS PARENTS WEREN’T AROUND OR
ANYTHING, HE DIDN’T HAVE PARENTAL FIGURE OR ANYBODY THERE TO
ENCOURAGE HIMTO DO WELL IN SCHOOL OR EVEN LEARN HOW TO READ,
I THINK THAT SHOWS BECAUSE THEY EVEN SAID THAT HIS SCORES WERE
THE VERY LEAST LIKE IN ONE OF THE SECTIONS OF THE IQ TESTS WHICH
MEANS THAT HE DIDN’T HAVE ENCOURAGEMENT BECAUSE OR THAT HE
DIDN’T EVEN WANT TO DO GOOD BECAUSE IT’S NOT GOING TO BENEFIT
HIM TO LIKE TRY TO DO GOOD ON A CERTAIN TEST SO.

1:

UM, DO YOU THINK THAT THE FIRST PSYCHOOGIST, DR. CARSON I
BELIEVE, WAS NAMING ALL OF THE RISK FACTORS, LIKE MOM WAS AN
ALCOHOLIC, NOT ENOUGH OXYGEN DURING BIRTH, WITNESS SPOUSAL
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ABUSE, DANGEROUS ANTICS, NEGLECTED AS A CHILD, AND FELL OFF OF
THE HOUSE AT FIVE, DO YOU THINK ANY OF THOSE WOULD MAKE YOU
FEEL LIKE HE IS RETARDED? LIKE DO YOU THINK THOSE PLAY A REALLY
GOOD ROLE IN IT OR DO YOU THINK THOSE PLAY A ROLE IN HIS BEING
ANTISOCIAL OR HAVING ANTISOCIAL PERSONALITY DISORDER?
2:

I THINK THAT ALL OF THOSE PROBLEMS CAN MAKE SOMEBODY HAVE A
PERSONALITY DISORDER BECAUSE LIKE I SAID, YOU LEARN FROM WHAT
YOU SEE WHEN YOU’RE A CHILD. AND LIKE SEEING ALCOHOL PROBLEMS
AND SPOUSAL ABUSE AND HIM NOT BEING SUPERVISED. LIKE HE DIDN’T
HAVE ANY GUIDANCE OF HOW HE’S SUPPOSED TO ACT. AND THEN THE
ONLY PEOLPLE HE EVER SEES INTERACT WITH EACH OTHER ARE
DRINKING AND NOT BEING GOOD ROLE MODELS.

4:

ANOTHER THING I WAS LOOKING AT IS THE IQ SCORES AND HOW THEY
KEPT FLIP-FLOPPING. I JUST THOUGHT THAT WAS WEIRD. I THOUGHT LIKE
MAYBE ON ONE TEST HE ACTUALLY WANTED TO TRY AND SO HE WOULD
DO OK AND ON ANOTHER TEST, HE WOULD BE LIKE WAIT, I DON’T WANT
TO PUT FORTH ANY EFFORT, SO I WILL JUST GET THE LOWEST SCORE. I
FELT LIKE EVERYTHING HE WAS DOING WAS CALCULATED ALMOST. LIKE
EVEN FROM HIM PICKING UP HITCHIKERS, THAT WAS CALCULATED. HE
KNEW WHAT HE WAS DOING. AND SO I THINK WITH TAKING THOSE TESTS,
HE ALSO KNEW WHAT HE WAS DOING.

1:

AND WITH THE WORK, HE KNEW THAT OTHER PEOPLE WERE GIVING HIM
MONEY, AND HE KNEW THAT HE DIDN’T HAVE TO MAKE MONEY BECAUSE
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HE KNEW THAT OTHER PEOPLE WERE GIVING HIM MONEY AND SO HE
KNEW THAT.
5:

ALSO, THE FACT THAT HE HAS SUCH A STRONG MEMORY. HE REMEMBERS
THINGS FROM 40 YEARS BACK. I DON’T SEE HOW ANYONE WHO’S
MENTALLY RETARDED OR ANYTHING COULD RECALL ANY INFORMATION
FROM THAT FAR BACK.

2:

AND WHEN DR. KASDEN WAS TALKING ABOUT HOW HE UNDERSTANDS
WHEN SOMETHING’S WRONG WITH HIS BODY, HE KNEW THAT HE COULD
GET MEDICINE TO GET TO FEEL BETTER.

4:

HE KNEW THE NAMES OF THE MEDICINES AND HE KNEW WHICH ONES TO
GET AND EVERYTHING.

1:

I JUST FEEL LIKE UM, EVERYTHING HE WAS DOING WAS BECAUSE OF HIS
UPBRINGING.

6:

BUT I FEEL LIKE HIS JUDGMENTS WERE REALLY OFF. LIKE HE WAS DOING
DANGEROUS THINGS. I UNDERSTAND THAT YOU ALL THINK THAT THEY
HAVE TO DO WITH A PERSONALITY DISORDER, BUT I THINK THAT THERE’S
SOMETHING WRONG WITH THIS GUY LIKE HE DOES STUPID STUFF, LIKE
THE ENEMA THING. AND HE HAD A JOB IN PRISON THAT HE WASN’T ANY
GOOD AT – AND IT WAS JUST LIKE GOING BETWEEN CELLS TO GET
THINGS, I THINK.

1:

BUT I THINK THAT HE COULD HAVE DONE BETTER IF HE WANTED TO, HE
JUST DIDN’T WANT TO.

2:

YEAH, AND HE WAS TOO ADAPTIVE TO BE MENTALLY RETARDED.
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3:

WELL, I HAVE TO SAY SOMETHING ABOUT PEOPLE WITH MENTAL
RETARDATION. MY STEPDAD HAS MILD MENTAL RETARDATION AND HE
CAN DO A LOT OF THE THINGS THAT YOU THINK ARE ADAPTIVE. LIKE HE
CAN DRIVE, HE TAKES MY HALF-SISTER TO SOCCER ON THE WEEKENDS.
AND HE CAN WORK. HIS JOB’S NOT COMPLICATED BUT HE’S BEEN THERE
FOR 10 YEARS AND HE’S NEVER GOTTEN FIRED OR ANYTHING.

1:

WHAT DOES HE DO?

3:

HE STOCKS SHELVES AT WALMART. AND HE’S A GOOD DAD. HE’S BEEN IN
MY LIFE FOR AROUND 10 YEARS AND HE’S ALWAYS BEEN GOOD TO ME.

2:

WELL, MAYBE HE WAS RAISED BY GOOD PEOPLE.

3:

YEAH, HE WAS. HIS PARENTS ARE NICE. BUT I’M TRYING TO SAY THAT
PEOPLE WITH MENTAL RETARDATION, AT LEAST THE MILD KIND LIKE MY
STEPDAD, THEY CAN DO THINGS THAT ARE FUNCTIONAL. LIKE THEY CAN
DO THINGS. LIKE THEY’RE NOT FAILURES OR ANYTHING.

1:

WELL, I’VE NEVER MET ANYONE WITH MENTAL RETARDATION SO I
DIDN’T KNOW THAT.

2:

YEAH, I DIDN’T KNOW THAT EITHER.

5:

IF THAT’S THE CASE, THEN MAYBE THIS GUY DOES HAVE MENTAL
RETARDATION, BUT A LITTLE CASE.

4:

NOT BE RUDE OR ANYTHING, BUT DOES YOUR STEPDAD HAVE GOOD
MANNERS? I’M JUST ASKING BECAUSE IT KIND OF HAS TO DO WITH THIS
CASE.
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3:

YEAH, HE’S GREAT. I MEAN, HE CAN BE SLOW, AND THERE ARE THINGS
THAT I DON’T WANT HIM DOING, LIKE REPLACING A ROOF ON THE HOUSE,
BUT HE’S COOL. AND HE’S NOT A CRIMINAL OR ANYTHING.

6:

WELL, WITH THIS GUY, THEY DID TALK ABOUT HOW HE COULDN’T GET
HIGHER JOBS. LIKE, HE COULDN’T DO MORE COMPLICATED THINGS.

1:

WELL, IS THAT BECAUSE HE COULDN’T DO THEM OR MAYBE HE DIDN’T
WANT TO BECAUSE THEY WERE HARDER?

6:

IT SOUNDED TO ME LIKE IT WAS BECAUSE HE COULDN’T, LIKE HE WAS
TOO SLOW TO LEARN HOW TO DO THEM.

2:

WELL, EMPLOYERS ALSO WOULDN’T HIRE HIM BECAUSE HE HAD A BAD
BACKGROUND. HE WOULDN’T HAVE BEEN ABLE TO GET THOSE GOOD
JOBS ANYWAY. SO IT’S KIND OF HARD TO KNOW.

1:

THAT’S TRUE. WELL, SINCE YOU HAVE EXPERIENCE, DO YOU THINK THAT
THIS GUY COULD HAVE MENTAL RETARDATION?

3:

IT’S DEFINITELY CONFUSING, BUT IT SOUNDED LIKE HE COULD. LIKE HE
DID SOME FOOLISH THINGS, AND MADE SOME BAD DECISIONS, AND HIS
SCORES ARE REALLY LOW. AND THE FACT THAT HE HAS GOOD MANNERS
AND CAN HAVE A CONVERSATION DOESN’T MEAN THAT HE DOESN’T
HAVE MENTAL RETARDATION. I MEAN, MY STEPDAD HAS MILD MENTAL
RETARDATION AND HE CAN DO THOSE THINGS.

2:

WELL, I THINK IT’S A PERSONALITY DISORDER AND NOT MENTAL
RETARDATION.
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6:

DOES ANYONE KNOW IF HE CAN HAVE LIKE BOTH? LIKE MENTAL
RETARDATION AND A PERONALITY DISORDER? THE DOCTORS MADE IT
SOUND LIKE IT WAS ONE OR THE OTHER BUT IT SOUNDS LIKE HE COULD
HAVE BOTH. AND THAT WAY WE’RE ALL KIND OF RIGHT.

2:

WHAT DO YOU MEAN?

6:

I MEAN, LIKE, IT SOUNDS LIKE SOME OF US FEEL STRONGLY LIKE HE HAS
A PERSONALITY DISORDER OR WHATEVER AND AT LEAST ONE OF US
THINKS THAT HE COULD HAVE MENTAL RETARDATION. I DIDN’T KNOW
THAT PEOPLE WITH MENTAL RETARDATION COULD DO ALL OF THOSE
THINGS THAT THIS GUY, AND HIS STEPDAD COULD DO. SO I’M JUST
WONDERING IF MAYBE HE HAS ANTISOCIAL PERSONALITY SINCE HE’S A
CRIMINAL BUT ALSO MENTAL RETARDATION BECAUSE HE CAN’T READ
AND REALLY TAKE GOOD CARE OF HIMSELF.

3:

I DON’T KNOW ANYTHING ABOUT THAT.

1:

ME EITHER.

2:

MAYBE – I’M NOT SURE.

6:

WELL, CAN WE ALL AGREE THAT HE HAS BOTH, SINCE THIS GUY WHOSE
STEPDAD HAS MENTAL RETARDATION SAYS THAT THE DEFENDANT
COULD HAVE IT TOO? LIKE, MAYBE HE HAD PEOPLE TAKING CARE OF HIM
BUT MAYBE HE WAS ALSO SLOW AND DID STUPID THINGS.

1:

I’M OK WITH THAT. IT DID SEEM LIKE HE WASN’T ABLE TO DO ANYTHING
BY HIMSELF.
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2:

I’M NOT SURE. BUT I DEFINITELY DON’T KNOW AS MUCH AS YOU DO
ABOUT MENTAL RETARDATION. IF HE CAN HAVE BOTH THEN I’M OK WITH
HIM HAVING BOTH.

5:

I CAN SEE BOTH TOO.

1:

OK. LET’S TAKE A VOTE. DOES EVERYTHING THINK THAT HE HAS MENTAL
RETARDATION, MAYBE JUST THE – WHAT KIND?

3:

MILD KIND.

1:

YES, THE MILD KIND. DOES EVERYONE THINK THAT THIS DEFENDANT
HAVE ANTISOCIAL PERSONALITY AND MILD MENTAL RETARDATION?
YES? GREAT.
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Sample #2: Group 5
2:

WHAT WE’RE TRYING TO DECIDE NOW IS IF WE AGREE WITH THE, WHAT’S
HE CALLED, THE PETITIONER, IF WE AGREE WITH HIM BEING MENTALLY
RETARDED OR IF WE THINK THAT HE HAS A DIFFERENT DIAGNOSIS MORE
OR LESS. AND UH, I HAVE TO SAY GOING OFF THE EVIDENCE, I THINK
THAT THERE IS A CHANCE THAT HE IS, DOES HAVE THE MENTAL
RETARDATION. BUT IF HE HAS THIS PAST HISTORY OF CRIMES AND THE
EXPERIENCE AND SKILLS THAT THE LAWYER SAID HE HAD IN TERMS OF
JUST ELOQUENCE AND THE RIGHT QUESTIONING THEN THAT COULD BE
HIM TRYING TO GET OFF WITH A MENTAL RETARDATION CHARGE FOR
ESCAPING FROM PRISON, AND THE PEEPING, AND THE RAPES, AND ALL
THE OTHER CRIMES THEY SAID HE COMMITTED. SO, WHAT DO YOU ALL
THINK? EVERYONE SHOULD TALK - WE ALL NEED TO HAVE AN OPINION.

4:

I THINK IT’S REALLY INTERESTING ABOUT HOW HE COULDN’T HAVE
SKILLFUL JOBS AND STUFF LIKE THAT. BUT I MEAN KIDS WHO JUST
GRADUATED HIGH SCHOOL COULD BAG GROCERIES OR DO SIMPLE
THINGS LIKE THAT AND SOMEBODY WITH THAT SORT OF EDUCATION
COULD ONLY GET A SIMPLE JOB LIKE THAT. AND ALSO ABOUT THE RAPE,
THERE’S RAPES AND MURDERERS IN JAIL TOO AND THAT DOESN’T ALSO
MAKE THEM MENTALLY RETARDED. AND SO I DON’T THINK WE SHOULD
AUTOMATICALLY CLASSIFY HIM AS BEING MENTALLY RETARDED. I
ACTUALLY DON’T THINK HE’S MENTALLY RETARDED.
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2:

I THINK THE CRIMES THEMSELVES ARE IN A SEPARATE CATEGORY.
BECAUSE THEY REALLY DID NOT FOCUS ON THE CRIMES IN THE CASE. IT
TOOK ME THE WHOLE TIME TO FIGURE OUT WHAT HE DID WRONG TO BE
IN JAIL. I THOUGHT IT WAS PEEPING AND THEN THEY THREW IN RAPES
AND I’M NOT EVEN SURE THAT HE RAPED ANYBODY. DOES ANYBODY
ELSE -

1:

I DON’T THINK THEY FOCUSED ON THE CRIME AT ALL. I THINK THE MAIN
QUESTION HERE IS WHETHER HE’S MENTALLY RETARDED. I THINK THAT
HE DOES HAVE A MILD CASE OF MENTAL RETARDATION. THE FIRST THING
THAT DR. CARSON POINTED OUT WAS THAT HE COULDN’T SPELL AND HE
DIDN’T KNOW THE SEASONS. AND THEY SAID THAT HE DIDN’T LEARN THE
PACE, BUT I THINK THAT LEARNING SEASONS IS THE MOST BASIC THING
THAT YOU CAN COMPREHEND. THEY ALSO SAID THAT HE WAS BORN
BREECH AND I THINK THAT IS A COMMON THING OR A COMMON
ATTRIBUTE WITH BEING MENTALLY RETARDED.

3:

I AGREE WITH WHAT YOU JUST SAID ABOUT BEING BORN BREECH,
BECAUSE THAT’S LIKE A BIG FACTOR WITH MENTAL RETARDATION. AND
ALSO, WHEN THEY WERE TALKING ABOUT THE IQ, THAT WAS LIKE A BIG,
BIG, THING THAT STOOD OUT FOR ME.

5:

WHAT STOOD OUT ABOUT IT EXACTLY? BECAUSE I HAVE TWO DIFFERENT
INTERPRETATIONS OF IT.

3:

WELL, JUST BECAUSE I SAID THAT IQ SCORES FROM 9-14, WHICH WAS
BEFORE HE WAS 18 YEARS OLD, WAS 59, 66, AND 64. THEY WERE ALL
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MENTAL DEFECTIVE SCORES, AND SO I THINK THAT THERE IS DEFINITELY
SOME MENTAL RETARDATION PRESENT.
4:

I FEEL LIKE BOTH OF THE PEOPLE BEING INTERVIEWED, THEY KIND OF
HAD DIFFERENT PERSPECTIVES ON WHAT THE IQ SCORES MEANT.

5:

WELL, BOTH OF THEM SOUNDED EXTREMELY BIASED. I COULD PLAY
DEVIL’S ADVOCATE WITH YOU. I DO AGREE. I DO THINK THAT HE HAS
SOME TYPE OF DISORDER BUT THEY DID SAY THE BORDERLINE OR THE
ANTISOCIAL PERSONALITY DISORDER OR BORDERLINE INTELLECTUAL
FUNCTIONING DISORDER BECAUSE HIS ADAPTIVE FUNCITONING SKILLS
ARE MUCH HIGHER THAN THEY SHOULD BE FOR SOMEONE WITH MENTAL
RETARDATION. SO THAT’S ALSO ONE THING TO THINK ABOUT. AND TO
ACCOUNT FOR THE LOW IQ TESTS, HE’S NEVER BEEN IN SCHOOL. AND
HOW CAN YOU, YOU YOU WOULD FAIL THOSE TESTS IF YOU’VE NEVER
BEEN TO SCHOOL IF YOU CAN’T READ. THEY SAID HE LEARNED SLOWLY
AND THAT CAUSED HIM TO HAVE THIS DISORDER, WELL IT COULD BE
HE’S NEVER BEEN TO SCHOOL, SO OBVIOUSLY HE’S NEVER LEARNED TO
READ, AND HIS BRAIN’S NEVER DEVELOPED TO LEARN NEW
INFORMATION AS QUICKLY AS OTHER PEOPLE COMPREHEND IT. SO IT
COULD BE A MIXTURE OF THE CRIMINAL WITH THE BAD IQ.

2:

THERE’S THE PART WHERE THEY’RE TRYING TO DETERMINE THAT IT’S
JUST A LEARNING DISABILITY. AND INSTEAD OF THE ACTUAL MENTAL
RETARDATION BECAUSE THERE ARE PEOPLE WITH LEARNING
DISABILITIES THAT LIVE MORE LIKE PEOPLE ON THE STREETS, AND
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DESPITE WHAT PEOPLE THINK, YOU DO LEARN QUICKLY BECAUSE YOU
HAVE TO LEARN TO SURVIVE ON THE STREETS, BECAUSE YOU HAVE TO
TO SURVIVE. AND THAT COULD ACCOUNT FOR THE BETTER MATH. YOU
HAVE TO LEARN HOW TO HANDLE MONEY, LEARN HOW TO WORK WITH
OTHER PEOPLE. AND IT SAID THAT HE WAS SHOT A FEW TIMES.
5:

I DO REMEMBER THAT.

1:

I THOUGHT IT WAS INTERESTING, UM, LEARNING ABOUT HIS CHILDHOOD.
IT SAID THAT HE DIDN’T HAVE A GOOD ONE. THEY SAID THAT HE
WITNESSED SPOUSAL ABUSE, UM, HIS PARENTS WERE ALCOHOLICS AND
HE WAS A VICTIM OF NEGLECT. AND SO HE WASN’T LEARNING THE
CORRECT COPING BEHAVIOR AS WELL. THAT COULD CONTRIBUTE TO HIS
BAD BEHAVIORS AS WELL.

5:

AND THEN HIS FATHER PASSES AWAY AT SOME POINT. AND THEN HE
ABUSED HIS MOTHER. AND I WONDER IF HE JUST GREW UP WITH THAT
TRAIT. I GUESS THAT SHOWS A SIGN OF LEARNING, IN A VERY NEGATIVE
WAY. AND HE’S HAD TWO EX-WIVES?

4&3: THREE.
5:

THREE EXWIVES?

4&3: YEAH.
5:

THEY DIDN’T SAY WHY – LIKE IF HE ABUSED THEM OR ANYTHING.

2:

THAT’S ALSO PRETTY COMMON NOWADAYS. I MEAN, IT’S NOT
UNCOMMON TO HAVE A FEW EX-WIVES. IT’S PRETTY COMMON.
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4:

YEAH, BUT I MEAN, I FEEL LIKE TO GET MARRIED, YOU HAVE TO FORM
SOME SORT OF SUBSTANTIAL RELATIONSHIP WITH A PERSON THAT
WOULD WANT TO MARRY YOU.

5:

WELL, THAT’S THE ONE PLACE WHERE THE ANTISOCIAL PERSONALITY
DISORDER COMES INTO PLAY TOO. THAT’S MY DAD – HE DIVORCED
THREE TIMES AND HE’S HAD MANY DIAGNOSES, NONE OF WHICH WAS
MENTAL RETARATION BUT ONE OF WHICH WAS QUITE POSSIBLY THE
ANTISOCIAL PERSONALITY DISORDER. SO, I’M WITH THE PEOPLE PLAYING
DEVIL’S ADVOCATE THAT ARE SAYING THAT HE’S NOT MENTALLY
RETARDED, THAT HE’S LOW EDUCATION, LOW IQ CRIMINAL. NOT
CRIMINAL, BUT SOCIALLY INEPT CRIMINAL. THERE’S SOMETHING WRONG
THERE, THERE’S ONE SCREW LOOSE, THERE’S SOMETHING THERE.

4:

WELL I THINK THEY SAID THAT HE FELL OFF HIS HOUSE WHEN HE WAS
LIKE FIVE SO LIKE YOU WERE TALKING ABOUT HIS IQ SCORES FROM
WHEN HE WAS 9-14, SO IF HE HAD SOME SORT OF BRAIN INJURY. I MEAN,
HIS PARENTS OBVIOUSLY DIDN’T CARE ABOUT HIM TOO MUCH, SO IF HE
HAD A BRAIN INJURY THAT OBVIOUSLY WASN’T TAKEN CARE OF, I DON’T
KNOW THE EXTENT OF WHAT HAPPENED TO HIM, THAT COULD HAVE
CAUSED SOMETHING TO HIS BRAIN THAT COULD HAVE CAUSED HIS SLOW
LEARNING, FAILING GRADES, HIS DANGEROUS BEHAVIOR, STUFF LIKE
THAT.

5:

HE WAS ALSO ACTING UP IN CLASS, SO MAYBE HE HAD SOME FORM OF
ADHD OR SOME KIND OF BEHAVIOR DISORDER BECAUSE FOR A TEACHER
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TO KICK YOU OUT AND WASH YOUR CAR, YOU REALLY NEEDED TO GET
ON HER LAST NERVE.
1:

AND IT SAID HIS POOR JUDGMENT, AND HIS SAFETY STUFF, AND
CRAWLING UNDER TRAINS, I THINK THAT NOW THAT YOU MENTION THE
FALLING OFF THE HOUSE THING, THAT PUTS SOME PIECES TOGETHER,
THAT MAYBE SOME OF THE BRAIN INJURY CAUSED SOME OF THESE
BEHAVIORS.

4:

IT STARTED OFF THAT HIS IQ SCORES WERE REALLY LOW AND THEN
MAYBE HIS BRAIN HEALED OR GOT BETTER BECAUSE THEN THEY
STARTED INCREASING.

5:

YEAH, DIDN’T THEY SAY THAT HIS IQ SCORES GOT HIGHER?

3:

YEAH, BUT THEY WERE STILL LIMITED. I THINK THEY SAID THAT THE
HIGHEST ONE WAS 76.

1:

I HAVE IT WRITTEN DOWN THAT AT LEAST 8 OF THE 9 SCORES WERE IN
THE MENTAL RETARDATION RANGE.

5:

YEAH, THE 76 WAS THE ONLY ONE OUTSIDE OF THE RANGE.

4:

SOMETHING THAT I WROTE DOWN THAT PUZZLED ME WAS THAT THEY
DIDN’T TALK ABOUT THE BROTHERS, LIKE IF THEY HAD THE SAME
BACKGROUND AS HE DID. LIKE WERE THEY DOING THE SAME THINGS AND
HAVING SOME OF THE SAME OFFENSES AS HE DID.

2:

THEY DID SAY THAT THEY HAS SOME ISSUES WITH THE LAW, LIKE THEY
ALSO GOT INTO SOME TROUBLE. IT COULD HAVE JUST BEEN LIKE THE
BAD NEIGHBORHOOD SCENE WITH THE BROTHERS RAISING UP TOGETHER.
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OF COURSE THERE WERE SOME MENTAL LIMITATIONS. MAYBE IT WAS
JUST THE NEIGHBORHOOD HE WAS IN. ALSO, IT WAS POINTED OUT TO ME
THAT WHEN HE WAS IN JAIL, HE WOULD SAVE SOME OF HIS FOOD FOR
THE ANIMALS. AND THAT DOESN’T SOUND LIKE A HARDENED STREET
CRIMINAL. BUT FROM WHAT I’VE HEARD ABOUT PEOPLE WITH MENTAL
ISSUES AND MENTAL LIMITATIONS, THEY ARE USUALLY VERY KIND TO
ANIMALS. SO THAT COULD BE A BIG INDICATOR OF MENTAL LIMITATIONS
AND DISABILITIES.
5:

PLUS THE PEEPING CRIME IN AND OF ITSELF, WHAT’S THE BEST WAY TO
PUT THIS, THERE’S SUCH A HIGH PERCENTAGE OF PEOPLE WHO COMMIT
THAT CRIME HAVE A MENTAL PROBLEM BECAUSE THEY DON’T
UNDERSTAND THAT IT’S WRONG FOR THEM TO STAND IN THIS WINDOW
AT NIGHT AND TO JUST STARE. AND WHEN THEY WERE TALKING ABOUT
HOW PEEPING ALWAYS TURNS INTO SOMETHING MORE VIOLENT. IT
COULD BE AN UNEDUCATED CRIMINAL OR A MENTAL PROBLEM. I THINK
I’M LEANING TOWARD AN UNEDUCATED CRIMINAL. I’VE VOLUNTEERED
AT A SCHOOL NEAR HERE, AND THE KIDS ARE JUST NOT INTERESTED IN
LEARNING AND SO THEY DON’T.

4:

YEAH, I DON’T KNOW IF HE’S MENTALLY RETARDED. IN THE SECOND
HALF, DR. CARSON WAS TALKING ABOUT HOW HE COULD LAUGH WITH
HER AND STUFF BUT THEN HE COULD GET CONFUSED. SO MAYBE IT’S NOT
THAT HE’S MENTALLY RETARDED BUT THAT HE JUST TENDS TO GET
CONFUSED. I CAN SEE HOW HE GETS CONFUSED WITH LEGAL THINGS.
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3:

SO WHEN YOU SAY CONFUSED, DO YOU MEAN MENTALLY RETARDED?

4:

NO CONFUSED LIKE, I DON’T KNOW HOW TO DEFINE THIS, BUT WELL HE
SAID THAT HE COULD BECOME CONFUSED. BUT I DON’T KNOW HOW HE
SAID THAT HE BECOMES CONFUSED BUT I DON’T SEE HOW SOMEBODY
THAT’S MENTALLY RETARDED CAN REMEMBER SO MANY NAMES, COULD
HAVE CONVERSATIONS, REMEMBER THINGS FROM SO MANY YEARS AGO,
DO STUFF LIKE THAT, AND BE IN A STATE OF CONFUSION BECAUSE OF
MAYBE A BRAIN INJURY. I DON’T THINK HE’S MENTALLY RETARDED BUT I
DO THINK THAT HE’S GOT SOMETHING GOING ON THAT CAUSES HIM TO
BE CONFUSED.

5:

LIKE MAYBE THAT MAKES HIM HOLD UP OR BACK OFF FROM WHAT HE’S
DOING AND ENTER INTO A STATE OF CONFUSION. AND ALSO SOMEONE
MENTIONED AN ENEMA. IT SOUNDS LIKE HE TRIED TO HELP HIMSELF,
MAYBE HE WAS IN SOME SORT OF PAIN, AND HE DIDN’T KNOW WHAT TO
DO, AND SO HE DECIDED TO JUST DO IT.

4:

THAT COULD BE REALLY EMBARASSING THING FOR ME.

5:

AND THAT’S ALSO A SIGN OF A MENTAL PROBLEM. IT’S IMPULSIVE.

3:

IT SEEMS LIKE WITH HIS CHILDHOOD, HE DIDN’T KNOW HOW TO HANDLE
THINGS.

6:

SO I’VE VOLUNTEERED AT THE SAME SCHOOL AT THIS GUY, AND I’VE
NOTICED THAT ALL OF THOSE KIDS WERE POOR, WITH ABSENT PARENTS,
AND THEY SCORED LOW ON IQ TESTS TOO. THAT DOESN’T MEAN THAT
THEY HAVE MENTAL RETARDATION. IT MEANS THAT THEY WERE LAZY
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PROBABLY LIKE THIS GUY WAS. ALSO, ANOTHER BIG THING IS THAT THIS
MAN ESCAPED FROM PRISON, EVADED THE POLICE FOR WEEKS OR
MONTHS, AND WAS SELLING CARDS WHILE EVADING THE POLICE. AND HE
CONTINUED TO DRIVE. HE COULD DO WHAT HE WANTED TO DO WHEN HE
WANTED TO DO IT.
5:

YEAH, FIXING BAD CARDS, AND SELLING THEM.

6:

I THOUGHT THAT WAS INTERESTING. THAT SHOWS SOME TYPE OF STREET
SKILL.

4:

OBVIOUSLY NOT EVERYONE CAN GET OUT OF JAIL.

5:

SO IF HE’S STREET SMART, THAT JUMPS ONTO THE IDEA THAT HIS BRAIN
INJURY HAS HEALED. SO HE COULD HAVE NOT LEARNED ANYTHING FROM
FIVE TO TEN, WHICH IS PRIME TIME FOR LEARNING AT SCHOOL, AND THEN
FROM 10 ON HE’S LEARNING STREET SMARTS. SO THAT WOULD MAKE
SENSE AND IT WOULD COINCIDE WITH ALL OF HIS OTHER ISSUES. I WISH
WE HAD SOME HOSPITAL BILL TO CONFIRM THAT’S WHAT HE HAD. BUT IF
I HAD TO CHOOSE, I WOULD SAY THAT HE DOESN’T HAVE MENTAL
RETARDATION.

3:

HOW WOULD THAT EXPLAIN HIS LAPSES IN MEMORY?

5:

THOSE ARE TWO DIFFERENT THINGS. HE WOULD CONFUSE HIMSELF
SOMETIMES AND THEY ACTUALLY SAID THAT HE HAD GOOD MEMORY.

2:

WHO TOLD THEM THAT HE ACTUALLY FELL OFF THE BUILDING AT AGE 5?
WAS THAT HIM OR HIS BROTHER?

5:

I THINK IT WAS HIS BROTHER – THEY DIDN’T QUESTION IT THAT MUCH.
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6:

SO IT COULD BE THAT HE’S NOT REALLY QUICK ON HIS FEET, BUT WHEN
LOOKING BACK, HE CAN RECALL THINGS. A LOT OF PEOPLE CAN BE LIKE
THAT TOO. JUST NORMAL BASIC PEOPLE. LIKE THEY BECOME STUNNED-

5:

OR OVERWHELMED –

6:

OR OVERWHELMED BY A SITUATION. I KNOW I WOULD IF I WAS DEALING
WITH DRUGS OR OTHER THINGS I DON’T KNOW WHAT TO DEAL WITH.

2:

ALSO, THEY SAID THAT HE WAS ADAPTIVE IN A STRESSFUL AND HOSTILE
ENVIRONMENT, I’M ASSUMING PRISON, OR THE STREETS, WHICHEVER
THEY WERE DISCUSSING. HE SEEMED TO HANDE HIMSELF WELL AND
INTERACT WITH OTHER PEOPLE.

5:

AND HE HANDLED HIS JOB WELL, MAYBE BECAUSE HE GOT USED TO
DOING WHATEVER IT TOOK TO TAKE CARE OF HIMSELF. I THOUGHT THAT
WAS INTERESTING, PRISON APPEARED TO BE A GOOD PLACE FOR HIM.

3:

PRISON IS A GOOD PLACE FOR A LOT OF PEOPLE.

6:

ESPECIALLY A YOUNG MAN LIVING ON THE STREET, DOING MENIAL JOBS.

2:

LIKE STACKING TIRES. THEY SAID THAT HE WOULD CYCLE THROUGH
THESE MINIMUM WAGE, LOW SCALE JOBS.

3:

DO YOU THINK THAT HE COMMITED THOSE CRIMES SO THAT HE COULD
GO TO PRISON?

5:

I DON’T KNOW. I KNOW PEOPLE DO THAT. BUT HIS CRIMES STARTED OFF
AS A HOBBY. THEN THE RAPE CAME FROM THE PEEPING. LIKE EVERYDAY
HE STARED AT THE SAME WOMAN, AND THEN IT WENT FROM THERE. SO
THE PEEPING TURNS INTO A VIOLENT ACTION.
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6:

YOU KNOW, PEEPING TAKES STEPS. YOU HAVE TO QUIET DOGS, WHICH IS
REALLY HARD TO DO WHEN YOU DON’T KNOW THE DOG.

5:

WAS THE TRAILER AND THE DOG A PEEPING SCENARIO?

3:

I DON’T THINK SO.

5:

I THINK IT WAS AFTER HE ESCAPED.

3:

I THINK THE DOG THING WAS FROM HIDING FROM THE COPS.

5:

REGARDLESS, I THINK HE HAS SOME KIND OF INJURY. IT’S NOT JUST A
HEAD INJURY – SOMETHING IS GOING ON.

1:

DID THEY SAY THAT THIS BEHAVIOR IS CONSISTENT WITH MENTAL
RETARDATION?

5:

I DON’T KNOW.

4:

I DON’T KNOW IF IT’S JUST AN ISSUE OF A HEAD INJURY, HE ALSO HAD A
REALLY TERRIBLE CHILDHOOD. YOU NEED LOVE.

5:

HAVE YOU HEARD ABOUT THE GENIE GIRL? SHE WAS LOCKED IN A
BASEMENT FOR A LONG TIME. WELL NOW SHE’S GOT THE IQ OF A 14-YEAR
OLD. SHE’S PROBABLY 35 TO 50. AND THIS GUY, HAS A BRAIN INJURY,
ISN’T IT POSSIBLE THAT IT CAUSED HIM TO HAVE MENTAL RETARDATION?

4:

WE’RE ASSUMING HE FELL ON HIS HEAD – THERE’S NO PROOF TO THAT.

5:

YEAH. SO I THINK HE FELL OFF A ROOF, IT CAUSED HIM TO COMMIT PETTY
CRIMES, WHICH CAUSED HIM TO COMMIT VIOLENT CRIMES, AND NOW
WE’RE HERE. THE ONLY THING THAT STANDS OUT TO ME IS BREAKING
OUT OF JAIL.

2:

WELL, DO YOU THINK HE WANTED TO BE IN JAIL?
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5:

WELL IF HE TRIED TO ESCAPE I’M ASSUMING NOT.

3:

IF YOU DROP OUT OF SCHOOL, LIKE WHAT IS THERE IS DO?

2:

BUT HE HAD PROBLEMS. IT’S CLEAR THAT HE HAD THEM BEFORE THE AGE
OF 18.

5:

BUT DO THOSE PROBLEMS MEET MENTAL RETARDATION OR A
PERSONALITY DISORDER? I THINK HIS ADAPTIVE FUNCTIONING IS
EXEPTIONALLY HIGH, SO I DON’T THINK HE HAS MENTAL RETARDATION.

3:

WELL MAYBE HIS INTELLIGENCE WILL MAKE HIM MEET THAT CATEGORY.

5:

BUT IF HE HAD A BRAIN INJURY, HIS IQ COULD HAVE GONE LOW ENOUGH
TO LOOK LIKE MENTAL RETARDATION.

2:

YOU KNOW, THEY MENTIONED THAT HIM AND HIS BROTHERS DIDN’T
CARE ABOUT SCHOOL. IT’S POSSIBLE THAT THEY DIDN’T DO WELL
BECAUSE THEY JUST DIDN’T CARE.

6:

THAT’S WHAT I WAS TALKING ABOUT WITH THE KIDS I VOLUNTEER WITH.
THEIR PARENTS DON’T CARE ABOUT THEIR EDUCATION AND THEY DON’T
EITHER. GETTING THEM TO COOPERATE WITH A TEST IS IMPOSSIBLE.

5:

AND THAT ATTITUDE CARRIES OVER TO THE IQ TESTS. AND THE IQ
SCORES WERE FLIP-FLOPPING – THERE WAS NO SOLID RANGE.

1:

I FORGOT ABOUT THAT. SOME OF THE SCORES WERE REALLY LOW AND
THEN SOME OF THEM WERE HIGHER. I THINK I CHANGED MY MIND. I
DON’T THINK HE HAS MENTAL RETARDATION ANYMORE.

3:

YEAH ME TOO. I’M NOT CERTAIN ANYMORE. I THOUGHT HE LACKED ALL
OF THESE CATEGORIES OF FUNCTIONING, BUT NOT ANYWMORE.
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2:

OK – LET’S TAKE A VOTE. DOES ANYONE HERE THINK HE HAS MENTAL
RETARDATION? NO? OK – WE HAVE A CONSENSUS.
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SAMPLE #3: Group 3
5:

I FEEL LIKE AFTER HEARING THE TALKING, AND WE HEARD THE DOCTOR
IN THE SECOND HALF, IT MAKES IT SEEM LIKE HE ISN’T MENTALLY
RETARDED. BUT I FELT LIKE BECAUSE WE’RE HEARING IT FROM THE
PERSON THAT’S BEING CROSS-EXAMINED, WHEN SHE SAID THAT SHE
DIDN’T THINK THAT HE WAS MENTALY RETARDED, THEN IT KIND OF
MAKES US THINK THAT, OK, MAYBE HE ISN’T MENTALLY RETARDED.
BECAUSE AT THE END OF THE TALKING, THEY WERE SAYING THAT HE
ISN’T MENTALLY RETARDED. BUT AT THE BEGINNING OF THE TALKING,
THEY WERE SAYING THAT HE WAS MENTALLY RETARDED. BUT IT SEEMS
LIKE IF THE DEFINITION OF MENTAL RETARDATION MEANS THAT IT’S
LIKE BEFORE 18 YEARS, THEN IT SEEMS LIKE BECAUSE OF HIS HOME LIFE
AND HIS, YOU KNOW, IT SEEMS LIKE, IT SEEMS LIKE HE HAS MORE OF A
LEARNING DISABILITY, AND THAT’S WHY HE WOULDN’T PERFORM WELL
ON THE IQ TESTS. THEN HE DOESN’T HAVE MENTAL RETARDATION
BECAUSE IT CAN BE ATTRIBUTED TO HIS LEARNING DISABILITY AND HIS
BEING OUT OF THE CLASSROOM AND HAVING A TROUBLED HOME LIKE
AND HE PROBABLY HAS MORE OF A PERSONALITY DISORDER.

3:

UM, I THINK HE IS MENTALLY RETARDED. EVEN IF IT IS JUST MILDLY. IN
THE BEGINNING THEY TALKED ABOUT HOW HIS MOTHER WAS AN
ALCOHOLIC AND HOW SHE DRANK WHILE SHE WAS PREGNANT, AND I
THINK THAT IT’S SOMETHING THAT COULD HELP TO CAUSE THAT AND
ALSO, JUST LIKE HOW HE WAS PUTTING HIMSELF IN DANGEROUS
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SITUATIONS. HE ALSO LIKE HAD HEAD INJURIES AND THEY SAID THAT
THAT ALSO WOULD ALSO CONTRIBUTE TO MAKING HIM MENTALLY
RETARDED TO SOME EXTENT. I DON’T KNOW, I MEAN, HE MIGHT HAVE
GOTTEN HURT IN OTHER WAYS, THEY JUST KNOW ABOUT HIM FALLING
OFF THE HOUSE WHEN HE WAS LITTLE, OR WHENEVER THAT WAS, I DON’T
REMEMBER. AND ALSO, THEY TALKED TO A LOT OF PEOPLE THAT KNEW
HIM, AND INTERACTED WITH HIM, AND THEY ALL THOUGHT THAT HE
WAS MENTALLY RETARDED. SO.
1:

THEY SAID THAT HE LIKE HAD BEEN CLIMBING UNDER A TRAIN OR LIKE
WHEN HE HAD FALLEN OFF THE ROOF AT SOME POINT. BUT I FEEL LIKE
THAT CAN BE ATTRIBUTED TO JUST LIKE BEING A CHILD.

2:

YEAH, LIKE NOT HAVING PARENTAL GUIDANCE.

1:

EXACTLY.

2:

YEAH. THAT MEAN LIKE JUST BECAUSE HE DIDN’T HAVE GOOD, LIKE,
COMMUNI-, LIKE, I DON’T KNOW WHAT I’M TRYING TO SAY.

1:

BUT IT DOES SAY THAT HE LIKE HAS GOOD SOCIAL SKILLS AND
COMMUNICATION SKILLS AND THAT LIKE HE CAN’T READ, LIKE HE’S
ILLITERATE, BUT HE’S ABLE TO LIKE KNOW WHAT HE WANTS TO GET,
AND LIKE, YOU KNOW, GO FOR IT, I GUESS.

4:

AND I THINK A BIG POINT IS THAT WHOLE JAIL TIME. AND LIKE ESCAPING.
LIKE EVEN IF HE HAD MILD MENTAL RETARDATION, OR GETTING CAUGHT
FOR WEEKS, THAT DOESN’T, I DON’T KNOW, THAT JUST DOESN’T SEEM
RIGHT.
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5:

THAT’S WHAT I WAS THINKING. LIKE, FOR A PERSON WITH MILD MENTAL
RETARDATION, WOULD THEY BE ABLE TO ESCAPE FROM A FACILITY?
WOULD THEY BE ABLE TO STEAL CARS? OR WOULD THEY BE ABLE TO
DEAL CARS SO THAT THEY CAN CONTINUE TO ESCAPE FROM
AUTHORITIES?

4:

IT’S NOT EASY TO ESCAPE FROM JAIL. YOU HAVE TO BE SMART TO BE
ABLE TO DO STUFF LIKE THAT.

6:

I DON’T KNOW. I THINK THAT IT COULD BE EITHER WAY.

4:

YEAH.

6:

LIKE, YOU KNOW, THIS DEFINITION. OBVIOUSLY, YOU KNOW, SORT OF
ALL OF THEM APPLY. YOU KNOW, SOME OF THEM, THE SECOND, IS
ADAPTIVE FUNCTIONING, AND YOU KNOW, HE DID HAVE AROUND 70 ON
ALL OF THE IQ TESTS. BUT -

5:

YEAH, BUT THAT CAN BE ATTRIBUTED TO HIS LEARNING DISABILITY. NOT
BEING ABLE TO TAKE TESTS –

6:

SO –

5:

OR NOT WANTING TO –

6:

RIGHT, SO, IT SEEMS LIKE AS A KID, HE COULD HAVE EITHER NOT CARED,
OR ACTUALLY BEEN MENTALLY RETARDED.

4:

YEAH.

6:

SO –
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5:

HIS SCORES WERE CONSISTENT, THOUGH. CAUSE LIKE IT SAYS 59, 66, 64.
AND FROM WHEN HE WAS OLDER, IT WAS FROM LIKE UPPER 60’S TO
LOWER 70’S, WHICH, IS -

3:

YEAH, LIKE MAYBE HE DIDN’T CARE FOR THE FIRST TEST, BUT WHEN HE
WAS 19, OR 41, HE PROBABLY CARED FOR AT LEAST ONE OF THOSE TESTS.

7:

YEAH.

6:

THAT’S WHAT I WAS THINKING. IT’S LIKE RIGHT ON THE BORDER, SO IT’S
NOT –

5:

BUT IF HAVING A LEARNING DISABILITY CAN AFFECT SOMEONE’S IQ
SCORES, THEN HE’S RIGHT ON THE BORDER OF MENTAL RETARDATION.
YEAH, BUT LET’S SAY HE DIDN’T HAVE A LEARNING DISABILITY, AND HE
HAD A PROPER EDUCATION AS A CHILD AND YOU KNOW, GREW UP WITH
PROPER EDUCATION, THEN MAYBE THAT WOULD HAVE TIPPED HIS
SCORES OVER TO NOT MENTALLY RETARDED.

4:

YEAH, LIKE MAYBE IF HE HAD BETTER PARENTING, LIKE, HE COULD HAVE
-

3:

IN TERMS OF HIS SOCIAL BEHAVIOR, THE, UM, THE SECOND WITNESS
WANTED TO DIAGNOSIS HIM WITH ANTISOCIAL BEHAVIORS AND
ANTISOCIAL TENDENCIES. I THINK THAT, UM, WAS INTERESTING,
BECAUSE SHE ALSO WANTED TO DIAGNOSIS HIM WITH BORDERLINE
INTELLECTUAL, LIKE SHE ALSO HAD SEVERAL DIFFERENT DIAGNOSES.

4:

YEAH.
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3:

LIKE SEVERAL THAT SHE WAS INTERESTED IN. I ALSO COULDN’T TELL,
UM, SHE MENTIONED RAPE, BUT I COULDN’T TELL THAT IF SHE MEANT
THAT HE WANTED TO RAPE SOMEONE OR THAT HE ACTUALLY DID.

6:

YEAH, WE DON’T HAVE A LOT OF INFORMATION ABOUT THE CRIMES THAT
HE’S COMMITED. BUT SHE DID MENTION, SHE MENTIONED QUITE A FEW
CRIMES AND SHE SAID THAT, UH, HIS PEEPING. I’M NOT QUITE SURE WHAT
THAT IS.

4:

IT’S LIKE SPYING.

6:

OK. THANKS. IF IT’S LIKE SPYING ON PEOPLE, OR WHATEVER IT IS, THEN
THAT SEEMS MORE SOMETHING THAT SOMEONE WITH A SOCIAL
BEHAVIORAL PROBLEM OR A DISABILITY WOULD DO. BECAUSE, LIKE,
BECAUSE HE WANTED TO DO THIS THING THAT’S SOCIALLY WEIRD AND
NOT RIGHT, BUT HE WAS CAPABLE OF DOING IT. HE WAS ABLE TO
FOLLOW PEOPLE AROUND, AND TO DO IT.

3:

BUT IF YOU’RE MILD, I MEAN BEING MILDLY RETARDED. IN THE LAST
PART, THEY ASKED IF THOSE FIND OF FUNCTIONS WERE SEEN IN PEOPLE
WITH MENTAL RETARDATION, AND THEY ARE.

4:

IT REALLY COULD BE LIKE EITHER WAY. LIKE WHEN THE DIRECT EXAM
OF EVANS BY KASDEN, YEAH, SHE SAID THAT SHE THOUGHT THAT HE
WAS ANTISOCIAL BUT THAT, AND I DON’T REALLY KNOW THE DEFINTION
OF ANTISOCIAL, BUT SHE TALKED ABOUT HOW HE WAS REALY SOCIAL,
AND HAD FULL-ON CONVERSATIONS. HE LIKE LET HER GO FIRST IN LINE
AND STUFF LIKE THAT. SHE WAS LIKE OF CONTRADICTING.
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5:

YEAH, SHE SAID THAT HE WAS FUNNY AT TIMES WHILE INTERVIEWING
HIM, AND THAT. BUT FOR MOST OF IT, SHE BASICALLY SAID THAT HE HAD
STRONG ADAPTIVE SKILLS, WHICH ISN’T REALLY CONSISTENT WITH THE
DEFINTION OF MENTAL RETARDATION BECAUSE IT SAYS HERE
SIGNIFICANT LIMITATIONS IN ADAPTIVE FUNCTIONING. BUT WITH HIM
BEING ILLITERATE, HE WAS ABLE TO ADAPT TO HIS ENVIRONMENT AND
HE WAS ABLE TO GET THE THINGS THAT HE WANTED AND THE THINGS
THAT HE NEEDED.

1:

YEAH, IT SEEMED LIKE HE WAS ABLE TO DO ALL RIGHT IN SCHOOL BUT
HE JUST DIDN’T CARE. HIS BROTHER’S DIDN’T DO IT. AND HE FELL INTO A
LOT OF JOBS. I DON’T KNOW HOW HE LOST THEM, BUT HE DEFINITELY
CONTINUED TO FALL INTO MORE JOBS AFTER HE LOST THE PREVIOUS
ONES.

3:

YEAH, BUT SOMEONE ELSE GOT THE JOBS FOR HIM. HE NEVER GOT HIS
OWN JOBS.

1:

YEAH.

3:

SO.

1:

THEY SAID THAT COULD BE BECAUSE HE DIDN’T REALLY CARE ABOUT
FINDING JOB BECAUSE HE HAD PEOPLE TAKING CARE OF HIM. THEY SAID
THAT HE HAD MULTIPLE WIVES WHO WOULD TAKE CARE OF HIM, AND
PAY THE BILLS, AND TAKE CARE OF HIM AT CERTAIN POINTS. SO IT WAS
MORE OF A

4:

LAZINESS, YEAH.
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1:

LIKE HE DIDN’T CARE. LIKE HE DIDN’T HAVE TO. HE DIDN’T NEED TO
BECAUSE HE HAD PEOPLE HELPING HIM SURVIVE.

2:

I KNOW HE HAD SOCIAL SKILLS. BECAUSE, UM, THE LADY THAT
INTERVIEWED HIM, SHE SAID THAT HE WAS VERY SOCIAL, PERSONABLE,
AND FUNNY. BUT ALSO HIS STEPSON GAVE EVIDENCE THAT HE WAS
ABUSIVE, AT LEAST, IN THAT MARRIAGE. SO I DON’T KNOW WHAT’S
GOING ON. MAYBE HE’S ABLE TO TURN IT OFF AND ON. I DON’T KNOW. IT
SEEMS LIKE HE WAS OUT OF CONTROL AT SOME POINT.

5:

SHE SAID IN AN INTERVIEW THAT WHEN, UH, SHE INTERVIEWED THE SON,
THAT HE SAID THAT THEY WOULD BE DRIVING TOGETHER, AND HE
WOULD BE DRIVING THE CAR. HE WOULD BE DRIVING RECKELSSLY, BUT
HE KNEW THAT HE WAS DRIVING RECKLESSLY, AND HE WOULD LAUGH
ABOUT IT. SO, THAT MAKES ME THINK THAT HE CAN UNDERSTAND
DANGER AND UNDERSTAND WHEN HE IS OBVIOUSLY DOING SOMETHING
WRONG, AND HE DECIDES TO DO IT ANYWAY. WHEN I THINK OF MENTAL
RETARDATION THEY WOULDN’T-

4:

THEY WOULDN’T KNOW –

5:

YEAH, THEY WOULDN’T KNOW THAT IT WAS WRONG WHEN THEY WERE
DOING IT.

2:

YEAH, I’M HAVING DIFFICULTY WITH THE TERM MILD. I DON’T KNOW
WHAT THAT MEANS.

6:

YEAH, ME TOO. IT COULD BE JUST REALLY HIGH FUNCTIONING PERSON
WITH MENTAL RETARDATION.
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2:

YEAH, LIKE UNDERSTANDING HIS ACTIONS, AND UNDERSTANDING WHAT
HE’S DOING. I DON’T KNOW IF THAT MEANS THAT HE’S MENTALLY
RETARDED MILDLY, OR NOT MENTALLY RETARDED AT ALL.

4:

THERE JUST ISN’T MUCH CONCRETE EVIDENCE, BESDIES SOME SCORES,
THAT HE IS MENTALLY RETARDED.

5:

AND THOSE ARE IN THE BORDERLINE MENTAL RETARDATION RANGE.

7:

I JUST THOUGHT IT WAS INTERESTING THAT HE WAS INTERESTED IN HIS
PERSONAL HEALTH. LIKE HE ASKED FOR PAIN MEDS, AND I DON’T KNOW.

6:

AND HE GAVE HIMSELF AN ENEMA, WHICH KIND OF LEANS TOWARD THE
OTHER SIDE. I FEEL LIKE, YOU CAN’T PERFORM THAT KIND OF
PROCEDURE ON YOU OWN. LIKE HE DID IT BECAUSE HE THOUGHT THAT IT
COULD HELP HIM. BUT IF YOU KNOW BETTER, YOU KNOW THAT YOU
CAN’T PERFORM THAT PROCEDURE ON YOUR OWN.

5:

YEAH, BUT HE’S FROM A TIME THAT YOU DID THAT KIND OF STUFF ON
YOUR OWN. GRANDMOTHERS WOULD PERFORM ENEMAS IF THEY FELT
LIKE THAT WAS WHAT HE NEEDED TO DO. BUT THINKING THAT YOU CAN
DO IT ON YOU OWN IS A LITTLE OFF.

4:

THEY SAID THAT HE DID IT IN JAIL, RIGHT?

5:

YEAH, I THINK SO.

4:

WELL THEN HE DIDN’T HAVE THE PROPER EQUIPMENT, RIGHT?

5:

YEAH, THAT’S WEIRD. BUT IN HER INTERVIEW, SHE SAID THAT HE HAD
ADVANCED VOCABULARY BEYOND WHAT SOMEONE WITH MENTAL
RETARDATION WOULD HAVE. BUT SHE ALSO DIDN’T CLARIFY WHAT
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MILD, MODERATE, SEVERE MENTAL RETARDATION WAS. HE AVOIDED
TALKING ABOUT HIS CRIMINAL RECORD, SO HE WAS TRYING NOT TO
TALK ABOUT IT. MAYBE HE WAS ASHAMED OF WHAT HE’S DONE.
7:

I THINK IN TERMS OF THE MENTAL RETARDATION, HE DEFINITELY HAS
THE FIRST AND THE THIRD CRITERIA. HE HAS THE IQ SCORES, LIKE
THEYRE ALL AROUND 70 FOR THE MOST PART, AND THERE’S EVIDENCE
THAT THEY WERE THERE BEFORE HE WAS 17. BUT IT SEEMS LIKE IT’S THE
MIDDLE ONE ABOUT ADAPTIVE FUNCTIONING THAT WE’RE HAVING
TROUBLE WITH. IT’S HARD TO SAY AND IT’S HARD TO RELY ON OTHER
PEOPLE’S INFORMATION TO DETERMINE IF HE HAS MENTAL
RETARDATION.

4:

AND YOU CAN’T RELY ON HIS INFORMATION EITHER.

5:

YEAH, IT ALL HAS TO BE FROM BEFORE 18, AND THEY’RE ALL TRYING TO
RECALL INFORMATION FROM WAY BACK THEN. AND PEOPLE ARE TRYING
TO REMEMBER THINGS BACK WHEN THEY JUST MADE EXCUSES FOR THE
WAY HE WAS.

3:

I THINK IT’S INTERESTING THAT HIS BROTHERS, LIKE HIS BROTHERS,
PLURAL, THOUGHT THAT HE WAS MENTALLY RETARDED. THEY ALL
GREW UP TOGETHER, AND SO THERE IS MORE THAN ONE WHO THINK
THAT HE’S MENTALLY RETARDED AND THAT THE OTHER BROTHERS
WEREN’T.

4:

YEAH, BUT MAYBE HIS BROTHERS ARE SAYING THAT TO HELP HIM GET
OUT OF WHATEVER, YOU KNOW WHAT I MEAN? LIKE, I DON’T KNOW.
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3:

I GUESS, THE TEACHERS, IT SOUNDED LIKE THEY WERE JUST USING NOTES
FROM 40 YEARS AGO.

5:

IT SOUNDED LIKE THAT – NOTES FROM WHEN HE WAS YOUNGER.

4:

YEAH, WHICH WOULD BE MORE ACCURATE THAN INTERVIEWING THEM
NOW.

5:

THE SCHOOL SYSTEM DID CLAIM THAT HE WAS MENTALL RETARDED AND
THAT HE NEEDED TO BE PUT IN A SPECIAL SCHOOL. I THINK IT WAS IN THE
50’S OR SOMETHING LIKE THAT.

7:

I THINK HE WAS BORN IN THE 50’S.

4:

THAT COULD HAVE ALSO BEEN A LEARNING DISABILITY TOO.

5:

AND MAYBE THE SCHOOL DIDN’T HAVE THE RESOURCES TO TEACH HIM.

3:

I THINK THEY SAID THAT HE WAS IN SCHOOL IN THE 50’S.

5:

BUT THEY SAID THAT HE WAS ABLE TO TAKE CARE OF HIMSELF,
CLEANING HIMSELF, GOING TO THE BATHROOM BY HIMSELF, HE WAS
ABLE TO DRIVE, THAT HE WAS ABLE TO ADJUST. THAT’S WHAT MAKES ME
THINK THAT HE IS NOT MENTALLY RETARDED. MAYBE HE HAS SOME
FORM OF BEHAVIORAL DISORDER AND SOME FORM OF LEARNING
DISABILITY. AND HE WASN’T NUTURED AS A KID AS HE SHOULD HAVE
BEEN.

6:

AT THE SAME TIME, YOU COULD SAY THAT HE DIDN’T HAVE ANY SENSE
OF SELF-DIRECTION, BECAUSE IF HE DIDN’T CARE ABOUT LEARNING OR
GETTING JOBS

2:

AT ONE POINT THEY SAID THAT HE LEFT A JOB TO GET A BETTER JOB –
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6:

AT THE SAME TIME, HE DOESN’T CARE ABOUT HIS SAFETY. WELL, HE
CARES ABOUT HIS HEALTH BECAUSE HE’S ASKING FOR MEDICATIONS
AND STUFF, BUT HE DOESN’T CARE ABOUT HIS SAFETY BECAUSE HE’S
CRAWLING UNDER TRAINS.

3:

AND ASKING FOR DRUGS, ANYONE CAN ASK FOR A DRUG.

5:

YEAH, BUT IF HE KNOWS WHAT THAT DRUG WILL DO FOR HIM, HE’S
LOOKING FOR A LORATAB OR A XANAX, THEN HE’S AWARE OF WHAT
THAT DRUG IS CAPABLE OF AND HE’S LOOKING FOR THAT. HE LIKES
WHAT IT IS SO HE’S GOING AFTER THAT FEELING.

4:

I ALSO FEEL LIKE IT DEPENDS ON WHEN HE COMMITED THE CRIMES, LIKE
HOW OLD HE WAS.

5:

IT SAID THAT HE WAS IN AND OUT OF JAIL FOR A LITTLE BIT. THAT’S
ANOTHER REASON WHY HE WASN’T ABLE TO GET THE HIGHER PAYING
JOBS. HE WASN’T ABLE TO GET THE JOBS THAT REQUIRED MORE SKILL
BECAUSE HE NEVER TOOK THE TIME TO DEVELOP THOSE SKILLS BECAUSE
HE DIDN’T HAVE THE TIME TO GET THOSE SKILLS BECAUSE HE WAS IN
JAIL.

6:

BUT WHEN HE WAS TALKINGTO THE FIRST DOCTOR, HE KNOWS THAT HE
GETS CONFUSED SOMETIMES, AND HE KNOWS THAT HE FORGETS THINGS
SOMETIMES, OR THAT HE HAS TROUBLE DOING CERTAIN THINGS. I DON’T
KNOW.

3:

FOR THE NUMBER TWO ON THE DIAGNOSING, DR. CARSON SAID THAT HE
CAN’T SEE OTHER PEOPLE’S VIEWS, AND THAT RELATES TO THE SOCIAL
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SKILLS THINGS, AND IF HE DOESN’T HAVE SELF-DIRECTION, THEN THAT
THE TWO THAT WE NEED. I ALSO THINK HE’S RETARDED.
5:

AT LEAST MILDLY.

4:

AT LEAST WITH ALL OF THESE FACTS AND STUFF, WE STILL NEED TO GO
THROUGH THE DEFINITION OF MENTAL RETARDATION. EVEN IF IT SEEMS
LIKE HE’S NOT, WE STILL NEED TO GO THROUGH THE DEFINTION.

5:

IT’S HARD TO DETERMINE IF THE PROBLEMS WERE BEFORE HE WAS 18
YEARS OLD. PEOPLE HAVE TO REMEMBER FROM A LONG TIME AGO.

7:

I WILL SAY THAT THE EARLIEST IQ SCORES, THE LOWEST ONES, ARE
BEFORE HE WAS 18, I MEAN, THEY ARE FROM WHEN HE WAS YOUNGER
THAN 18. AND SO LIKE MAYBE HE WAS MENTALLY RETARDED, BUT MAY
BE ADAPTED SOME AS HE GOT OLDER. LIKE DEVELOPED SOME SKILL TO
SLIGHTLY RAISE SOME OF HIS SCORES.

5:

I THINK THEY SAID THAT HE SCORED THE LOWEST POSSIBLE SCORE ON
THE TEST. LIKE MAYBE HE DIDN’T CARE OR JUST DIDN’T TRY.

3:

YEAH, I THINK HE MEETS THE CRITERIA. HE HAS ISSUES WITH SOCIAL
SKILLS.

5:

AT SOME POINTS HE DOES, AND AT SOME POINTS HE EXCELLS WITH
SOCIAL SKILLS.

4:

YEAH, KASDEN SAYS THAT AT ONE POINT HE LIKE GREETED HER AND
SHOOK HER HAND.

3:

ALSO, I THINK SOMETHING INTERESTING, KASDEN SAID THAT THERE
WERE NO TESTS THAT WORK REALLY WELL FOR ADPATIVE SKILLS.
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6:

WELL, SHE DIDN’T GIVE HIM A TEST BUT SHE SAID THAT HE HAD GOOD
ADPATIVE SKILLS. SO, IT WAS JUST HER OPINION.

4:

YEAH, SHE DIDN’T FORM THAT OPINION BASED ON A TRUE TEST.

5:

I GUESS WE SHOULD VOTE THEN. WHO IS IN FAVOR OF THAT HE HAS SOME
FORM OF MENTAL RETARDATION? WHAT DO YOU THINK?

4:

I DON’T THINK HE DOES.

5:

I’M NOT SURE IF HE DOES EITHER. I THINK I’M ON THE FENCE. IT COULD
BE THAT HE HAS A HIGH LEVEL OF FUNCTIONING OF MILD MENTAL
RETARDATION.

4:

I’M JUST LOOKING AT THE CRITERIA AND IT SAYS THAT YOU NEED TWO,
AND I JUST DON’T SEE STRONG EVIDENCE THAT SUPPORTS TWO OF THEM
OR TWO OF THEM THAT STAND OUT.

5:

OK – LET’S TRY TO GET THROUGH THIS.

4:

I JUST FEEL LIKE THERE’S NOT EVIDENCE OF SIGNIFICANT LIMITATIONS IN
ANY ONE OF THEM. I MEAN, IT’S SIGNIFICANT, NOT JUST A LITTLE BIT OF
THEM.

5:

HE DEFINITELY LACKS SELF-DIRECTION. THE FIRST LADY MADE THAT
REALLY CLEAR TO ME. AND FUNCTIONAL ACADEMICS, IT DOESN’T SEEM
LIKE HE HAS THOSE SKILLS. HE SEEMS TO BE FULLY LACKING IN THOSE
CATEGORIES.

4:

BUT HE HAD THE SELF-DIRECTION TO ESCAPE FROM JAIL AND TO DRIVE
AROUND PLACES AND AVOID AUTHORIES FOR SOME TIME. THAT’S SOME
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FORM OF SELF-DIRECTION. AND I THINK AT SOME POINT HE USED
HITCHIKERS.
5:

THAT WAS HIM ADAPTING TO BEING ILLITERATE.

6:

IT ALSO SAYS SOMETHING THAT HE WAS ON THE ROAD AND NOT
STOPPING AT A GAS STATION.

5:

WELL, HE WAS ON THE RUN, SO HE WAS HIDING FROM PEOPLE. OH, AND IT
ALSO SAID THAT HE WOULD SAVE HIS FOOD TO FEED THE ANIMALS.

4:

YEAH, BUT HE’S IN JAIL, WHAT ELSE IS HE GOING TO DO? I DON’T THINK-

5:

YEAH, BUT I THINK THAT’S ADAPTIVE.

3:

YEAH, BUT THAT’S ALSO HIM NOT EATING HIS FOOD.

5:

FOR SELF-CARE, THEY SAID THAT HE COULD COOK FOR HIMSELF. HE
COULD MAKE EGGS OR SMALL MEALS FOR HIMSELF.

3:

I THINK THAT HE COULD DO IT, BUT IF HE HAD THE OPTION TO LET
SOMEONE ELSE DO IT, THEN HE WOULD. BUT THAT’S ALSO MOST OF US. IF
WE HAD SOMEONE TO DO FOR US…

4:

YEAH.

5:

AND AT SOME POINT HE HAD STRONG SOCIAL SKILLS.

3:

YEAH.

4:

THERE’S JUST A LOT OF SUPPORT THAT HE WAS ABLE TO ADAPT.

5:

HE ALSO HAD POOR ACADEMIC SKILLS.

3:

HE WAS ALSO PEEPING, WHICH IS POOR SOCIAL SKILLS.

4:

YEAH, THIS IS CONFUSING. HOW LONG HAVE WE BEEN TALKING?

5:

I DON’T KNOW.
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7:

IT SEEMS LIKE HEALTH AND SAFETY AND SELF-CARE ARE TWO SEPARATE
THINGS.

5:

WELL, I THINK THAT SELF-CARE, THERE IS A LOT OF THINGS HE’S LIMITED
TO DOING, BUT I THINK THAT’S BECAUSE HE CAN’T READ. HE’S GOING TO
NEED HELP TO DO THINGS.

7:

BUT MAYBE BEFORE 18 HE DECIDED NOT TO LEARN HOW TO READ.

4:

BUT MAYBE HE WASN’T GIVEN THE OPPORTUNITY TO LEARN.

5:

OR THE LEARNING DISABILITY.

2:

I THINK IT’S INTERESTING THAT HIS ATTORNEY TOLD HIM NOT TO GO
ONTO THE STAND BUT HE DID ANYWAY. AND HE TALKED ABOUT THE
FIFTH AMENDMENT.

5:

YEAH, THERE WERE TIMES WHEN HE WAS TOLD NOT TO ANSWER A
QUESTION AND HE ANSWERED IT ANYWAY. AND THERE WERE TIMES
WHEN HE WAS ASKED A QUESTION AND HE INVOKED THE FIFTH
AMENDMENT.

7:

MAYBE THAT SHOWED THE FIFTH AMENDMENT?

5:

OR MAYBE THEY BROUGHT THAT UP TO SHOW THAT HE DIDN’T KNOW
THAT IT WAS GOING TO HURT HIM.

4:

I JUST KEEP GOING BACK TO THE FACT THAT HE WAS ABLE TO ESCAPE.
BUT CAN SOMEONE WITH MILD MENTAL RETARDATION ESCAPE FROM
JAIL?

5:

YEAH, I DON’T KNOW. YOU HAVE TO HAVE A KNIFE, GET A VEHICLE
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3:

A LARGE PEOPLE CAN DO IT, OR MAYBE HE HAD SOME HELP, BUT HE USED
AN ALIAS.

4:

EVEN KNOWING TO DO THAT, THOUGH, I FEEL LIKE THAT’S SELFDIRECTION. I DON’T KNOW.

5:

HE KNOWS THAT HE DIDN’T WANT TO GO BACK TO JAIL.

4:

THERE’S A LOT OF PURPOSEFULLNESS IN HIS ACTIONS.

6:

IT’S HARD TO PLACE HIM WITHOUT KNOWING THE CAPABILITIES OF
KNOWING SOMEONE WITH MILD MENTAL RETARDATION. THEY SAID
THAT SOMEONE WITH MILD MENTAL RETARDATION WOULD BE CAPABLE
OF HAVING A JOB AND DRIVING, BUT WOULD THEY BE CAPABLE OF
ESCAPING FROM JAIL?

4:

I JUST DON’T FEEL LIKE OUT OF THE ADAPTIVE SKILL AREAS, THAT HE IS
SIGNIFICANTLY LACKING IN ANY OF THEM.

6:

EXCEPT FUNCTIONAL ACADEMICS.

2:

NONE OF THEM SEEM LIKE THEY’RE SIGNIFICANT. IT JUST SEEMED LIKE
HE WAS NEVER ENCOURAGED TO DO WELL. HE DIDN’T WANT TO DO
WELL, SO HE DIDN’T. AND SO HE HAS BAD ACADEMIC SKILLS.

7:

AND MAYBE HE DIDN’T LEARN STUFF BECAUSE HIS PARENT WEREN’T
THERE.

5:

I DON’T KNOW WHAT BREECH BORN IS. IS THAT WHEN YOU NEED
SURGERY?

6:

IT’S WHEN YOU DON’T GET ENOUGH OXYGEN TO THE BRAIN?
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3:

YEAH, I THINK THAT’S A BIG THING. AND THE MOM WAS DRINKING WHEN
SHE WAS PREGNANT WITH HIM.

6:

LOOOKING AT THE DEFINITION, I THINK THAT YOU HAVE TO FIND HIM TO
HAVE MENTAL RETARDATION AND THEN THE SIGNIFICANCE CAN BE
MILD, MODERATE, OR SEVERE? LIKE DOES HE NEED SIGNIFICANT
LIMITATIONS? OR CAN THE LIMITATIONS BE MILD, MODERATE, OR
SEVERE?

4:

LIKE IF HE HAS MILD LIMITATIONS THEN CAN YOU FIND HIM TO HAVE
MILD MENTAL RETARDATION?

7:

I THINK YOU CAN SAY THAT HE HAS MILD LIMITATIONS IN ALL OF THEM
AND SOME ARE SIGNIFICANT.

5:

I THINK THIS IS THE BOTTOM LINE. IF ALL OF THESE ARE TRUE, THEN AT
LEAST HE HAS MILD MENTAL RETARDATION. I BELIEVE THAT THE
SECOND DOCTOR SAYS THAT HE DOESN’T HAVE MENTAL RETARDATION
ACCORDING TO THIS DEFINITION.

3:

I THINK ON THE SOCIAL SKILLS, HE HAS ISSUES IN THE SOCIAL SKILLS
AREA. BECAUSE HE BEHAVED DURING ONE INTERVIEW, THAT DOESN’T
MEAN THAT HE DOESN’T HAVE PROBLEMS.

5:

DOES THAT MEAN A LIMTIATION OR THAT HE DOESN’T HAVE SOME KIND
OF SOCIAL DISORDER? THEY DID SAY THAT HE HAD TROUBLE IN JAIL,
BECAUSE HE GOT THAT JOB TENDING TO PEOPLE’S NEEDS AND HE
WASN’T GOOD AT IT.

7:

YEAH, THAY SAID THT HE WASN’T GOOD AT IT.
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5:

THAT WASN’T SOMETHING HE WAS CAPABLE OF DOING?

4:

WHAT DID THEY SAY THE JOB WAS?

5:

THEY SAID THAT HE WENT UP AND DOWN THE CELLS AND TENDED TO
PEOPLE’S NEEDS. LIKE GETTING WHAT THEY NEEDED. I GUESS THAT
INCLUDES ASKING PEOPLE FOR WHAT THEY NEED.

4:

HE COULD BE LACKING IN SOCIAL SKILLS OR HE COULD BE USING THE
JOB TO GET OUT OF HIS CELL AND NOT CARING.

1:

THEY SAID THAT PEOPLE DESCRIBED HIM AS BEING SLOW AND SIMPLE
BUT I DON’T THINK THAT MEANS THAT HE WAS RETARDED.

5:

THEY SAID THAT HE HAD STREET SMARTS.

3:

FROM BEING IN JAIL SO LONG.

4:

KASDEN SAID THAT SHERRIFF HALL SAID THAT HE DIDN’T HAVE ANY
TROUBLE COMMUNICATING AND THAT HE HAD A SENSE OF DIRECTION
AND PURPOSEFULNESS.

5:

THAT’S SELF-DIRECTION. AND HE DID DO THINGS TO BETTER HIS LIFE. HE
DID DO THINGS THAT LANDED HIM IN JAIL, BUT HE DID DO THINGS TO
AVOID IT.

6:

I THINK IF WE CAN FIND THAT HE’S NOT OBVIOUSLY LIMITED, AND THAT
HE CAN DO ALL OF THESE THINGS, THEN WE HAVE TO FIND THAT HE’S
NOT MENTALLY RETARDED. WE HAVE TO SAY THAT HE JUST WASN’T
PUTTING FOR THE EFFORT.

1:

AND IF HE’S NOT PUTTING IN THE EFFORT IN SCHOOL, LIKE SKIPPING
CLASS, THEN HE’S NOT GOING TO LEARN.
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7:

AND HIS BROTHERS SKIPPED CLASS TOO.

2:

YEAH, THAT’S WHAT THEY SAID. LIKE HE DIDN’T CARE ABOUT SCHOOL.

4:

AND THEY SAID THAT HE HAD A PRETTY GOOD MEMORY.

2:

YEAH, THEY SAID THAT HE WAS ABLE TO REMEMBER DATES, TIMES,
NAMES, FROM WAY BACK.

1:

YEAH, WE DON’T KNOW HIS CIRCUMSTANCES. HE COULD HAVE LIVED
SOMEWHERE WHERE SCHOOL WASN’T AS IMPORTANT AS IT IS TO US.

7:

HE LIVED IN A POOR NEIGHBORHOOD. THEY TALKED ABOUT HIM
NEEDING ODD JOBS TO HAVE MONEY. IT SEEMED SKETCY. YEAH, I DON’T
THINK HE’S MENTALLY RETARDED. I THINK HE HAS A LEARNING
DEFICIENCY OR A PERSONALITY DISORDER OF SOME KIND, BUT NOT
MENTAL RETARDED. BECAUSE HE’S ABLE TO TAKE CARE OF HIMSELF.
AND HE CAN COMMUNCIATE THINGS THAT HE WANTS.

4:

I ALSO THINK, THIS CAN BE DUMB, BUT HE’S BEEN MARRIED THREE
TIMES, AND IF HIS WIVES LEFT HIM, THEN HE CAN PROBABLY TAKE-

5:

AND HE’S BEEN MARRIED THREE TIMES.

4:

AND HE HAD KIDS.

5:

NOT TO SAY THAT SOMEONE WOULDN’T WANT TO MARRY SOMEONE
WITH MENTAL RETARDATION, BUT –

3:

I DON’T KNOW, I STILL THINK HE’S MENTALLY RETARDED. I MEAN, EVEN
IF IT IS JUST REALLY MILDLY. I MEAN, HE USED TO PEEP, WHICH IS WEIRD.
AND HE DOESN’T HAVE FUNCTIONAL ACADEMICS SKILLS REGARDLESS OF
WHY. AND I DON’T THINK HE HAS VERY GOOD SELF-DIRECTION, HE’S
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BEEN IN JAIL THIS WHOLE TIME. AND HE MIGHT HAVE ESCAPED ONCE, I
THINK IT’S BECAUSE HE DIDN’T WANT TO BE IN JAIL, NOT BECAUSE HE
DIDN’T WANT A JOB.
5:

I THINK SELF-DIRECTION IS IF YOU WANT SOMETHING, THEN YOU GO FOR
IT. I THINK THAT GOES FOR PEEPING AS WELL. IF YOU WANT TO FOLLOW
PEOPLE THEN YOU GO AND DO IT. AS WEIRD AS IT MAY BE, IF IT’S WHAT
YOU WANT.

3:

I MEAN, IT’S WEIRD SOCIALLY.

5:

YEAH, BUT I THINK THERE ARE SOCIAL DISORDERS WHERE PEOLE DO
THAT AND THEY ARE NOT MENTALLY RETARDED.

4:

OH YEAH. THERE’S PEOPLE THAT DO THAT ALL THE TIME.

3:

YEAH, BUT I’M SAYING THAT THAT’S TWO SIGNFICANT LIMITATIONS,
WHICH IS THE CRITERIA.

5:

YEAH, BUT IS IT A SIGNIFICANT LIMITATION?

7:

I DON’T THINK IT’S A LIMITATION BECAUSE HE WOULDN’T BE ABLE TO GO
PAST THAT. HE WAS ABLE TO INTERACT WITH PEOPLE THAT HE DIDN’T
PEEP ON.

3:

DO YOU THINK IT’S A LIMITTION THAT HE WAS DIVORCED THREE TIMES?

7:

THAT IS A LIMITATION. BUT THERE’S A LOT OF PEOPLE WHO HAVE BEEN
DIVORCED WHO ARENT –

3:

I SEE WHAT YOU’RE SAYING, BUT BEING DIVORCED WITH FUNCTIONAL
ACADEMICS SKILLS, NOT HAVING THEM.

7:

RIGHT.
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4:

I DON’T KNOW, THE ONLY ONE I THINK HE IS SIGNIFICNATLY LIMITED IN
IS ACADEMIC SKILLS. YEAH, THE CREEPING IS SOCIAL, BUT IT’S NOT
SIGNIFICANT. AND HE OBVIOUSLY HAS SOME SOCIAL IF HE WAS MARRIED
MULTIPLE TIMES.

3:

BUT HE HAS BEEN IN JAIL A LOT.

5:

YEAH HE HAS.

3:

THERE ARE PLENTY OF PEOPLE WHO ARE MARRIED AND THEY GO TO JAIL
OVER AND OVER AGAIN AND THE MARRIAGE DOESN’T END IN DIVORCE.

1:

ACADEMIC SKILLS CANNOT BE SOLELY ATTRIBUED TO HIM BEING
MENTALLY RETARDED. IT’S ALSO BECAUSE OF HIS CHILDHOOD. THEN
AGAIN, ALL OF THIS HAS TO OCCUR BEFORE HE WAS 18 YEARS OLD. WE
HAVE TO REMEMBER WHAT OCCURRED BEFORE HE WAS 18.

3:

YEAH, HE DIDN’T WANT TO LEARN EITHER, WHICH GOES UNDER SELFDIRECTION, BEFORE HE WAS 18.

5:

TRUE.

1:

IT’S JUST, IF HE IS MENTALLY RETARDED, IT IS VERY MILD.

7:

AND HE IS ON THE FENCE FOR SURE. THEY DO THAT HE HAS HIS
STRENGTHS AND WEAKNESSES, AND THAT SOMEONE WITH MILD, OR
ANYONE WITH MENTAL RETARDATION HAS THEIR STRENGTHS AND
WEAKNESSES.

4:

BUT THEN AGAIN, I FEEL LIKE EVERYONE HAS STRENGTHS AND
WEAKNESSES. I FEEL LIKE BETWEEN THE TWO ATTORNEYS, OR THE TWO
WITNESSES, CARSON AND KASDEN, I FEEL LIKE CARSON WAS MORE LIKE,
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TALKED MORE TO PEOPLE, AND KASDEN SPOKE MORE WITH HIM. AND I
FEEL LIKE IF YOU WERE SAYING HE WAS MENTALLY RETARDED, YOU
WOULD RELY MORE ON THE OTHER WITNESSES THAN ON, I’M NOT SURE
WHAT I’M TRYING TO SAY.
7:

LIKE YOU WOULD RELY MORE ON PEOPLE WHO INTERACTED WITH HIM

5:

AND NOT LIKE RELYING ON YOUR INTERACTION WITH HIM-

4:

BECAUSE WHEN SHE INTERVIEWED HIM, HE WAS OLDER THAN 18.

3:

AND HE HAD BEEN IN JAIL.

7:

I FEEL LIKE THE BEFORE 18 PART COMES INTO PLAY TOO. BECAUSE THESE
FACTORS WERE PRESENT MORE BEFORE HE WAS 18 THAN AFTER.

6:

YEAH, IT’S HARD TO DETERMINE. IF IT’S BEFORE 18, THEN WHAT WE
KNOW IS SAYING THAT HE HAS SOME FORM OF MENTAL RETARDATION.
BUT AS HE GOT OLDER, HE WAS ABLE TO ADAPT TO IT.

1:

YEAH, BUT YOU’RE NOT MENTALLY RETARDED AS A CHILD AND THEN
ALL OF A SUDDEN, NOT AS AN ADULT.

4:

ANOTHER THING, IF HE DIDN’T HAVE ACADEMICS – HOW WOULD HE
KNOW HOW TO DO SOME OF THAT STUFF. LIKE SELF-DIRECTION, LIKE
BEFORE 18, BUT IF YOU’RE YOUNG AND YOU DON’T HAVE GOOD PARENTS,
AND HIS HOME AND STUFF-

5:

HOW DO YOU DETERMINE MOTIVATION?

4:

DO YOU WANT TO VOTE? HAS ANYONE’S OPINION CHANGED?
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6:

MINE CHANGED. AT FIRST I THOUGHT HE HAD A VERY MILD MENTAL
CASE, BUT NOT IT SEEMS LIKE ALL OF THIS IS JUST BECAUSE OF HE WAY
HE GREW UP.

1.

YEAH, BECAUSE OF HOW HE GREW UP, AND A LEARNING DEFICIENCY,
AND HE WAS ABLE TO ADAPT AND SURVIVE, WHICH I THINK SETS HIM
APART FROM SOMEONE WITH MENTAL RETARDATION. AND THAT’S WHAT
THE DEFINITION IS, DEFICITS IN ADPATIVE FUNCTIONING. HE’S GOT A
WEIRD PROBLEM WHERE HE NEEDS TO PEEP ON PEOPLE BUT HE WAS
ABLE TO ADAPT, LIKE HE WAS ABLE TO HAVE A SENSE OF HUMOR AND
CRACK AND JOKE.

3:

I STILL KIND OF THINK HE IS MENTALL RETARDED, BUT I CAN SEE ALL OF
YOUR POINTS. I COULD SEE IT BEING ANOTHER DISORDER, LIKE A
LEARNING ONE. I WILL CHANGE MY VOTE TO THAT HE DOESN’T HAVE
MENTAL RETARDATION.

5:

OK – DOES EVERYONE AGREE THAT HE DOES NOT HAVE MENTAL
RETARDATION? YES? GOOD.
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Sample #4: Group 1
2:

WELL, I THINK THAT HE WAS DEFINITELY RETARDED BEFORE THE AGE OF
18. I THINK IT WAS MILD, BUT I THINK THAT HE HAD PROBLEMS IN TWO OF
THOSE AREAS, AND THAT HE WAS MENTALLY RETARDED BEFORE THE
AGE OF 18 AND THAT IT WAS MILD.

5:

YEAH, I AGREE. I, UH, YEAH. I DON’T KNOW WHAT ELSE TO SAY. BECAUSE
I THINK IT WAS DR. CARSON OR WHATEVER, UM, WHO WAS SAYING THAT
IT WAS JUST, LIKE, A LEARNING DISABILITY. BUT, I MEAN, LIKE, THERE
ARE, LIKE, A LOT OF PEOPLE WHO HAVE JUST LIKE DYSLEXIA, OR
WHATEVER, BUT THAT DOESN’T MEAN, LIKE, I DON’T KNOW. I THINK IT’S
A LOT LIKE WHAT HE HAD, IT’S NOT JUST LEARNING, IT’S ALSO LIKE
OBVIOUSLY LIKE BEHAVIORAL AND LIKE A LOT OF DIFFERENT FACTORS
THAN JUST HIS INABILITY TO READ OR WRITE.

1:

LIKE CAN’T YOU HAVE LEARNING DISABILITIES WITH MENTAL
RETARDATION?

2:

YEAH. AND I THINK IT’S A HARD THING TO FOR US TO DETERMINE EITHER.
I MEAN, THE FAMILY CAN’T PROVIDE THAT MUCH INFORMATION. LIKE
THEY’RE SAYING LOOKING BACK THAT FAR.

5:

AND I THINK LIKE EVEN MENTALLY RETARDED PEOPLE CAN LEARN TO
ADAPT. LIKE MAYBE NOT AS WELL AS OTHER PEOPLE. [Inaudible].

4:

I WOULD SAY THAT IT’S DIFFICULT TO KNOW. UM, JUST CAUSE, IT’S NOT
JUST THAT HE DOESN’T JUST HAVE ONE TEST, HE HAD MULTIPLE TESTS
THAT ALL SEEMED TO INDICATE THAT HE HAS MENTAL RETARDATION.
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HOWEVER, I THINK THE SECOND DOCTOR, THE PSYCHOLOGIST, DR.
KASDEN, DID POINT OUT THAT HE SEEMED TO HAVE HIGHER LEVELS OF
ADAPTIVE FUNCTIONING, AND LOOKING BACK AT DR CARSON’S
ARGUMENT, IT SEEMED THAT THEIR MENTAL RETARDATION WAS BASED
ON THE FACT THAT HE COULD ALSO HAVE DEVELOPMENTAL PROBLEMS
BECAUSE HIS FAMILY WAS ABUSIVE. SO, I DON’T ACTUALLY KNOW IF HE
DOES, OR NOT, BUT, UM, I THINK THERE’S A LOT OF VALIDITY IN BOTH
ARGUMENTS. I PROBABLY MAY BE LEANING MORE TOWARDS HE DOES
NOT JUST BECAUSE HE, UH, EVERYTHING THAT THE DOCTORS DID TO
TEST FOR MENTAL RETARDATION COULD ALSO BE A FACTOR OF HIM NOT
HAVING A LEARNING DISABILITY. BUT IT IS QUITE DIFFICULT TO SAY
WHETHER HE HAS MENTAL RETARDATION OR NOT.
1:

WOULDN’T YOU THINK THAT THE SECOND DOCTOR WAS ARGUING MORE
FOR A SEVERE CASE OF MENTAL RETARDATION THOUGH?

4:

UM -

1:

CAUSE SOME MENTALLY RETARDED PEOPLE CAN -

4:

YEAH -

1:

FUNCTION AND ADAPT.

4:

YEAH. I WILL SAY, YEAH, HE COULD. IT’S JUST THAT’S I GUESS, WHERE I’M
UNSURE, IF IT’S MILD MENTAL RETARDATION OR JUST, YOU KNOW, AN
ABUSIVE UPBRINGING COMPATTED WITH A LEARNING DISABILITY. UM,
BUT I WOULD SAY, THAT HE DOESN’T HAVE LIKE A SEVERE CASE OF
MENTAL RETARDATION. BUT, YEAH, I WOULD SAY THAT’S ANOTHER
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INTERESTING THING TO NOTE, THAT HIS IQ SCORES WERE VERY
CONSISTENT. HE HAD LIKE A WHAT, 9 TESTS OR SOMETHING.
5:

I DON’T THINK HE HAS IT MILDLY. I DON’T THINK HE COULD LIKE
ANSWER ALL OF THE QUESTIONS PURPOSEFULLY AND LIKE SCORE THE
SAME, IN THE SAME RANGE LIKE THE DOCTOR WAS SAYING.

3:

I GUESS IT’S JUST A MATTER OF CHOOSING BETWEEN LIKE A MILD CASE
OR JUST A BAD UPBRINGING. LIKE WHERE DO YOU DRAW THAT LINE?
THAT’S WHERE THE QUESTION IS.

2:

I DON’T THINK EVEN YOUR UPBRINGING CAN LIKE, I THINK THERE’S A
CERTAIN RANGE OF HOW MUCH YOUR IQ CAN CHAGE BUT-

5:

IT’S OBVIOUSLY HIS BEHAVIOR. LIKE THEY’RE SAYING HIS IQ ISN’T[Inaudible].

4:

I WILL SAY WHAT I NOTED FROM DOCTOR, UH, THE FIRST ONE. A LOT OF
HIS CRITERIA THAT HE SAID THAT STEVENS MATCHED FOR MENTAL
RETARDATION WAS SOCIAL, SELF-DIRECTION, AND FUNCTIONAL
ACADEMICS SKILLS AS WELL AS HEALTH AND SAFETY. WHICH IS WHY I
WOULD SAY THAT I AM LEANING TOWARD THAT HE DOESN’T BECAUSE
THOSE COULD BE HEAVILY AFFECTED BY MAYBE HE’S A VERY NEGATIVE
OR DEPRESSED INDIVIDUAL OR DUE TO THE FACT THAT HIS MOTHER WAS
ABUSIVE OR HE DIDN’T REALLY HAVE A GUIDED LIFESTULE WHEN HE
WAS A CHILD. BUT I REALLY, UH, IT’S HARD TO SAY.

2:

IF HE WAS A FUNCTIONAL OR SEMI-FUNCTIONAL MEMBER OF SOCIETY
FOR THIS LONG THEN IT’S ALSO POSSIBLE THAT, THEN IT WOULD BE
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REALLY HARD FOR HIM TO BE THAT, EVEN IF IT WAS MILD, IT WOULD BE
HARD TO BE THAT FUNCTIONAL MEMBER OF SOCIETY.
4:

IT WAS ALSO DIFFICULT BECAUSE, WITH THE FIRST DOCTOR, OF ALL OF
THE PEOPLE THAT THEY TALKED TO, ALL OF THE PEOPLE THEY SAID
THAT STEVENS WORKED WITH, THEY SAID THAT HE WAS LIKE NOT GOOD
AT HIS JOB. AND THE SECOND DOCTOR WAS LIKE, YEAH, HE WAS
FOCUSED, AND YOU KNOW, HE WAS GOOD AT WHAT HE DOES. AND I WAS
LIKE, WELL I DON’T KNOW WHICH ONE IS -

1:

YEAH, IS THE ONLY WAY TO DETERMINE ABOUT MENTAL RETARDATION
IS AN IQ SCORE BEFORE THEY’RE 18?

4:

AND SOMETHING ABOUT –

2:

I THINK THE DEFINITION SAID WAS, THAT IT HAD TO BE, THAT IT HAD TO
SHOW BEFORE THE AGE OF 18, AND IT HAD TO BE BELOW 70, LIKE PLUS OR
MINUS 5, AND THAT IT HAD TO LIKE FIT TWO OF THE CATEGORIES.

5:

I FEEL LIKE IF ANY OTHER PERSON WITH MENTAL RETARDATION IS
GETTING DETERMINED JUST BASED ON AN IQ SCORE, THEN WE
SHOULDN’T REALLY BE TAKING ANY OTHER THING INTO ACCOUNT WITH
THIS.

2:

AND IT SHOULD BE THE IQ SCORE BEFORE AGE 18.

4:

THE DOCTOR DID SAY SOMETHING ABOUT FUNCTIONALLY OR
FUNCTIONAL ADAPTATION, LIKE WHETHER THEY COULD ADAPT TO
SOCIETY. AND THE SECOND DOCTOR SEEMED TO BE CONVINCED THAT HE
WAS ADPATIVE. AND LIKE HE COULD, LIKE THE DOCTOR WAS SAYING
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THAT HE COULD DRIVE A CAR, AND ASK FOR DIRECTIONS, AND LIKE GO
GET A BURGER TO EAT OR SOMETHING. AND UH THAT POINTS TO MORE
OF HE’S NOT NECESSARILY RETARDED BECAUSE HE’S FUNCTIONALLY
ADAPTIVE. BUT THEN ALSO THE FIRST DOCTOR WAS TALKING ABOUT
THINGS THAT HE COULDN’T DO, LIKE HE HAD A JOB AT THE PRISON THAT
HE COULDN’T DO, AND HE COULDN’T HOLD DOWN A JOB BECAUSE HE
WENT TO JAIL SO OFTEN.
1:

BUT ALSO LIKE THEY ALSO TALKED ABOUT HOW THERE WAS A
DISCONNECT IN EMOTIONS. LIKE HOW HE COULDN’T UNDERSTAND
OTHER PEOPLE. I THINK THAT COULD DEFINITELY LEAD TO HIM NOT
UNDERSTANDING JUST HOW BAD THE THINGS HE WAS DOING WAS.

3:

YEAH, LIKE HOW HE HAD ANTISOCIAL BEHAVIORS.

1:

SO I WOULD THINK THAT YOU WOULD DEFINITELY HAVE TO LOOK AT IT
BEFORE 18.

4:

YEAH.

1:

AND LIKE LOOKING AT IT BEOFRE 18, HIS IQ SCORES QUALIFY HIM TO BE
MILDLY MENTALLY RETARDED, AND HE FIT AT LEAST TWO OF THOSE
CRITERIA.

2:

I’LL DEFINITELY SAY IT. I THNK HE’S LIKE MILDLY MENTALLY RETARDED.

1& 5: I AGREE.
3:

YEAH, ME TOO.

4:

I GUESS I’LL AGREE BUT I REALLY DON’T KNOW THOUGH.
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2:

I MEAN, IT’S REALLY HARD TO SAY LIKE WITH A LOT OF THE THINGS
THEY WERE SAYING.

3:

THEY WERE SAYING THE SAME THINGS –

2:

YEAH, AND THEY BASICALLY ALL SAID, THE TWO DOCTORS LIKE
BASICALLY REGURGITATED THE SAME INFORMATION, BUT LIKE THE
SECOND DOCTOR WAS REALLY CONVINCED THAT HE WASN’T AND THAT
IT WAS SOME SORT OF LEARNING DISABILITY BUT THE IQ SCORES -

3:

YEAH, AND HE WASN’T TESTED FOR A LEARNING DISABILITY.

2:

YEAH, AND HE WASN’T TESTED FOR A LEARNING DISABILITY AND I’M
NOT CONVINCED THAT IT WAS SOLELY JUST THAT, ESPECIALLY WITH
LIKE ALL OF THE BEHAVIOR PROBLEMS THAT HE HAD.

3:

SO ARE WELL ALL SAYING THAT HE WAS MENTALLY RETARDED?

4:

I GUESS SO.

2:

YES.

1:

YEAH.

5:

YES.

4:

WE’RE IN CONSENSUS.
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