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ABSTRACT
EIA is one of the means that decision-makers use to consider the impact of their
actions on the environment. As a tool for decision-making, EIA emerged in 1969 in the US
and it has now obtained a wide acceptance around the world. Accordingly, most countries
have provided for some form of EIA to ensure environmental protection. In Ethiopia,
although the relevance of EIA in decision-making was recognized in 1997 by the EPE, it was
firmly established in our legal system in 2002 with the enactment of the EIA Proclamation.
Ethiopia has recognized the system of EIA because in addition to contributing to
environmental protection it facilitates sustainable development, fosters the implementation of
the right to clean and healthy environment, brings about administrative transparency and
accountability, and facilitates public participation in decision-making process. Hence,
decision-makers in Ethiopia are expected to use EIA to consider the impacts of their actions
on the environment. In this paper, I have examined whether the system of EIA in Ethiopia is
adequate both in law and in practice. Accordingly, I have argued that the system of EIA in
Ethiopia is not adequate both in law and in practice to ensure the achievement of the
objectives for which EIA was recognized because, inter alia, (1) the laws relating to the use
of EIA are inadequate, (2) the institutions that are established to ensure the effectiveness of
the system of EIA are facing various problems, (3) EIA is often not used to make decisions,
(4) most licensing bodies do not use ECC as a condition to issue licenses, (5) the
consequences the existing laws attach to failure to comply with the legal requirement of EIA
are not applied, and (6) environmental protection agencies do not carry out pre- and post EIA
evaluation monitoring. Equally, I have argued that there are opportunities that, if used, can
lead to improved effectiveness of the system of EIA in Ethiopia. These opportunities include
ii

attitudinal change towards the relevance of EIA, the use of EIA as a condition to grant loans,
and the recognition of environmental protection in Ethiopia’s strategic plans.
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INTRODUCTION
1. Background
While all countries desire to develop, the desire to develop is high in developing countries
and very high in the least developed countries like Ethiopia. Thus, while countries generally
take many measures to progress economically, developing and the least developed countries
seem to turn every stone to bring about development. For instance, Ethiopia’s decision to
construct a series of dams over the Gilgel Gibe river and the plan for the Grand Ethiopian
Renaissance Dam is a manifestation of how desperate the country is for development.1
However, at times, some of the measures taken to bring about development are not
environmentally benign unless some sort of precautionary measures are taken. For instance, it
is possible to bring about ‘economic development’ by destroying the environment. Yet, for
development to be real and meaningful, it has to be sustainable, whereas making
development sustainable requires taking environmental values into account.2 That is to say, in
order to make development sustainable, the impacts of developmental actions on everything

1

While the construction of Gilgel Gibe I and II were completed, the construction of Gilgel Gibe III
Hydroelectric Dam on Gibe River commenced in 2009 and it is still underway. The project for the Grand
Ethiopian Renaissance Dam on Abbay River (commonly known as the Blue Nile) was also launched on April 2,
2011 by Prime Minister Meles Zenawi and its construction is now underway. At the regional level, too, regional
governments are taking various steps to bring about economic development. For example, the Oromia regional
government has so far issued investment permits to over 14,000 investors, who have registered over 220 billion
birr, to invest in various sectors such as agriculture, manufacturing, and social services like hotel and tourism,
schools and hospitals. Interview with Ato Mohammed Ibrahim, Head, Oromia Environmental Protection Core
Process, Oromia Land and Environmental Protection Bureau, and Ex-Commissioner of the Oromia Investment
Commission, in Addis Ababa, (October 19, 2010).
2
More or less, nowadays, the need to protect the environment by using different means such as environmental
impact assessment seems settled. In this regard, in addition to the different legal instruments-international,
regional and national-demanding environmental protection, a number of writers have been writing to show why
the environment has to be protected from different perspectives. For instance, arguments for environmental
protection have been put forward from anthropocentric perspective, cultural perspective (indigenous peoples’
perspectives) and religious perspectives. There are also arguments that claim that the environment has to be
protected for its own sake or because other beings in nature have the right to be protected and humans do not
have the right to destroy them. This is an eco-centric argument. For more on these points, see generally, A
COMPANION TO ENVIRONMENTAL PHILOSOPHY (DALE JAMIESON ed., 2001).
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that surrounds us (that is, the biosphere, the atmosphere, the hydrosphere, and the
lithosphere) should be examined.3 On the other hand, the likelihood of sustainable
development will be much lower if the relevant environmental impacts are not considered.

In addition to making development sustainable, the consideration of environmental impact
and values leads to the achievement of another objective. It is now well accepted that citizens
have the right to live in a clean and healthy environment.4 Therefore, the protection of the
environment or the consideration of environmental values while adopting a given course of
action will serve to further everyone’s right to live in a clean and healthy environment.
Consequently, the protection of the environment can be justified not only from the
perspective of making development sustainable but also from enforcing a human right.5

If environmental protection is necessary because it serves various purposes, the question then
is how to protect it. On the other hand, while various measures could be adopted to protect
the environment, environmental impact assessment (EIA) is one of the most important
mechanisms to serve these purposes because it enables us to examine the possible impacts of
a given course of action on the environment before it is adopted.6 Thus, it is necessary that
3
On the meaning and basic components of the environment, see P. C. MISHRA AND R.C. DAS,
ENVIRONMENTAL LAW AND SOCIETY: A TEXT IN ENVIRONMENTAL STUDIES 1 (2001) and H.V.
JADHAV AND S.H. PUROHIT, GLOBAL WARMING AND ENVIRONMENTAL LAWS 8, 1ST ed. (2007).
Interestingly, Mishra and Das argue that considering the impact of a given action on only one element of the
environment is not enough. According to them, the impact of a given action on one of the elements of the
environment will affect the entire elements of the environment. In order to make this clear, they analogize the
impact of an action on one of the components of the environment with a problem with one of our essential body
organs such as the heart. If one’s heart is affected, the whole system of our body will be disrupted. In like
manner, if for example the atmosphere is affected (like ozone depletion), the other elements of the environment
such as the biosphere will be affected. For more on this point, see P. C. MISHRA AND R.C. DAS, id.
4
For instance, in Ethiopia, article 44 of the FDRE Constitution guarantees this right. In Africa as a whole,
article 24 of the African Charter on Human and Peoples’ Right recognizes this right. One can mention
provisions from other legal instruments such as the UDHR and the ICESCR as well.
5
In fact, one may mention different ideologies which have been put forward to justify why the environment
should be protected such as for its aesthetic values or for nature’s sake or as a natural duty of all of us because
we do not have any better right to destroy the environment than everything in the environment. But for the
purpose of this dissertation, indulgence into such discourses does seem not appropriate.
6
See, for example, DAVID HUNTER ET AL, INTERNATIONAL ENVIRONMENTAL LAW AND POLICY
531, 3rd ed.(2007); LANA ROUX AND WILLEMIEN DU PLESSIS, EIA LEGISLATION AND THE
IMPORTANCE OF TRANSBOUNDARY APPLICATION in LAND USE LAW FOR SUSTAINABLE
DEVELOPMENT 89 (NATHALIE J. CHALIFOUR ET Al. eds., Cambridge University Press, (2006), 2007);

2

development agents use EIA as a tool for making decision to consider the possible impacts of
their actions on the environment and to take measures to avoid or minimize such impacts.
Indeed, current environmental laws recognize the importance of EIA as a tool capable of
ensuring the integration of environmental values into decision-making process thereby
promoting sustainable development and the enjoyment of the right to live in a clean and
healthy environment.7 This is also true in Ethiopia where the EIA Proclamation endorses the
need to use such a method by reiterating that EIA promotes sustainable development and
fosters the implementation of the constitutionally guaranteed right to clean and healthy
environment.8

Actually, because Ethiopia is one of the least developed countries and, as a result, it is taking
various developmental measures, the recognition and use of EIA in the decision-making
process is an indispensable mechanism for promoting sustainable development. The
government of Ethiopia also seems to be cognizant of the need to protect the environment to
bring about sustainable development. For instance, according to the Plan for Accelerated and
Sustained Development to End Poverty (PASDEP), that is, the previous five years strategic
plan (2005/06-2009/10), one of the visions of Ethiopia was bringing about environmentally

MICHAEL KIDD, EIA AND THE FOUR PS: SOME OBSERVATIONS FROM SOUTH AFRICA in LAND
USE LAW FOR SUSTAINABLE DEVELOPMENT 181 (NATHALIE J. CHALIFOUR ET Al. eds.,
Cambridge University Press, (2006), 2007); MICHAEL I. JEFFERY, ENVIRONMENTAL IMPACT
ASSESSMENT: ADDRESSING THE MAJOR WEAKNESSES in LAND USE LAW FOR SUSTAINABLE
DEVELOPMENT 451-452 (NATHALIE J. CHALIFOUR ET Al. eds., Cambridge University Press, (2006),
2007).
7
Environmental laws aim at restoring, preserving, and protecting the environment, whereas EIA is one of the
principles environmental laws recognize to achieve these objectives. See STEVEN FERREY,
ENVIRONMENTAL LAW: EXAMPLES AND EXPLANATIONS 1, 3rd ed., (2004); ENVIRONMENTAL
LAW HANDBOOK 1, 4th ed. (Thomas F.P. Sullivan ed., 1997); Incidentally, one should know that
environmental law is a public law as its primary purpose is regulating the relationships between individuals and
governments (public) with regard to the environment. DUARD BARNARD, ENVIRONMENTAL LAW FOR
ALL: A PRACTICAL GUIDE FOR THE BUSINESS COMMUNITY, THE PLANNING PROFESSIONS,
ENVIRONMENTALISTS AND LAWYERS 14 (1999).
8
See paragraphs 2 and 3 of the Preamble of the EIA Proclamation No. 299/2002. Actually, because Ethiopia has
had laws aiming at the protection and preservation of the environment including the EIA Proclamation, some
writers argue that the country is deeply concerned about its environment. See, Khushal Vibhute, Environmental
Policy and Law of Ethiopia, 23 Journal of Ethiopian Law 75, 76, 82-83 (2008) (discussing the environmental
law and policy of Ethiopia from policy perspective).
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sound development based on the 1997 Environmental Policy of Ethiopia.9 Moreover, in order
to realize this vision, PASDEP recognized ensuring proactively the integration of
environmental dictates into development.10 Therefore, it is not difficult to imagine how
relevant the use of EIA would be to integrate environmental dictates into development
endeavors during the time of PASDEP.11 Moreover, the current five years strategic plan of
Ethiopia, that is, the 2010/2011-2014/2015 Growth and Transformation Plan (GTP),
expressly recognizes that environmental conservation has vital contribution for sustainability
of development.12 It also states that it is necessary to formulate policies, strategies, laws and
standards which foster social and economic development to enhance the welfare of humans
and the safety of the environment sustainably, and to spearhead in ensuring the effectiveness
of their implementation.13 Once again, the relevance of using EIA to achieve the objectives of
the GTP is clearly discernable because EIA facilitates environmental protection which, in
turn, promotes sustainable development.

At this juncture, one has to note that the importance of EIA is not something that is accepted
by everyone.14 For instance, some have argued that EIA is an innovation by the developed
countries, and it is intended to hamper the economic and technological development of
9
See Ministry of Finance and Economic Development, Ethiopia: Building on Progress A Plan for Accelerated
and Sustained Development to End Poverty (PASDEP hereinafter) 2005/06-2009/10 189 (2006).
10
See id. at 190.
11
Nevertheless, it should be noted that the PASDEP did not list environmental protection as one of its pillars.
The eight pillars the PASDEP listed are building all-inclusive implementation capacity, a massive push to
accelerate growth, creating the balance between economic development and population growth, unleashing the
potentials of Ethiopia's women, strengthening the infrastructure backbone of the country, strengthening human
resource development, managing risk and volatility, and, creating employment opportunities. See id. at 46.
12
See Ministry of Finance and Economic Development, The Federal Democratic Republic of Ethiopia, Growth
and Transformation Plan (GTP hereinafter) 2010/11-2014/15 77 (2010). However, the GTP does not include
environmental protection in its pillars. The pillars of the GTP are sustaining faster and equitable economic
growth, maintaining agriculture as a major source of economic growth, creating favorable conditions for the
industry to play key role in the economy, enhancing expansion and quality of infrastructure development,
enhancing expansion and quality of social development, building capacity and deepen good governance, and
promote women and youth empowerment and equitable benefit. Id. Thus, environmental protection is not listed,
at least expressly, as one of the pillars of the GTP.
13
See id.
14
When I presented my proposal to the PhD students of both Ethio-Alabama and Ethio-Warwick programs for
comments on November 22, 2010, a number of arguments against the use of EIA and even government
intervention in environmental protection in the presence of market regulation were raised. Although I cannot
deal with all of them exhaustively, I will raise and respond to some of them in a brief manner.

4

developing or the least developed countries.15 This argument seems misconceived,
pessimistic and unfounded. First, although EIA emerged from a developed country, the USA,
developed countries are also using EIA, to a greater extent, for that matter, than other
countries because of its advantages. Second, this argument is not supported by the practice in
developing or the least developed countries because there are indications that some
developing and the least developed countries are developing environmental laws including
EIA regulations on their own initiatives.16 Further, as we will see later on, the above
arguments seem to fit the whims of those who misuse EIA or use EIA for purposes other than
environmental protection.

There are also people who think that EIA is unnecessary as it is a false means to measure
environmental impacts because harm to the environment cannot be measured.17 There is
some truth in this argument. For instance, the quantified value of the clean air or clean water
we lose as a result of a given course of action may not be assessed.18 Moreover, assessing all
harms to the environment by using human capacity/imagination is not possible as our
knowledge of what the environment supports is limited.19 Yet, this does not mean that
environmental harm cannot be measured. Some harm can be measured in monetary terms,
whereas others can be measured by using other parameters such as the benefits lost or the
sacrifices we are willing to accept.20 Moreover, the fact that we cannot assess all the impacts

15

See, for example, MOHAMMED A. BEKHECHI AND JEAN-ROGER MERCIER, LEGAL AND
REGULATORY FRAMEWORK FOR ENVIRONMENTAL IMPACT ASSESSMENTS: A STUDY OF SELECTED
COUNTRIES IN SUB-SAHARAN AFRICA 5 (2002).
16
Id. at 5-6.
17
Presentation, Supra note 14.
18
It is argued that although very limited range of environmental values can now be assessed with some degree
of confidence, the research of the past fourth decades has not provided reliable methods to measure the
economic values of most of the non-pecuniary environmental assets. For more on assessing the economic values
of environmental values or assets, see generally, Murray B. Rutherford et al., Assessing Environmental Losses:
Judgments of Importance and Damage Schedules, 22 Harvard environmental Law Review 51, 51-52 (1998).
19
Our knowledge to know what damage is caused to the environment or its elements by a given course of action
is insufficient. See id. at 63.
20
On discussions relating to alternative methods that could be used to assess damages to the environment see id.
at 51-52, 62-63.

5

a given course of action may have on the environment does not mean we have to abandon
using EIA. After all, currently, assessing most environmental harms in monetary values is not
feasible.21

Another argument against the use of EIA is the claim that nature is resilient and hence we do
not need to protect it.22 Certainly, nature has the capacity to cure its wounds. Indeed, it has
been said that environmental harm caused by natural or anthropogenic factors are generally
rectified by nature itself.23 After all, we do not discuss environmental problems so long as
these problems are within nature’s self-rectification capacity. However, many current
environmental problems are such that they are beyond the capacity of the nature to deal with
either due to their type or magnitude, which, in turn, makes human intervention
indispensable.24

There is also an argument in favor of leaving environmental protection to the market and
against government intervention through devices such as EIA.25 However, although market
regulation may contribute to the protection of the environment, there are stronger counter
arguments based on economic and moral grounds justifying government intervention in
environmental protection.26 For instance, government involvement in environmental
regulation is justified partly on the inherent limitations of the market system and the nature of
human behavior.27 In other words, the market does not allocate resources to environmental
protection because environmental quality is part of public goods in relation to which market

21

Id. at 51-52.
Presentation, Supra note 14.
23
P. C. MISHRA AND R.C. DAS, supra note 3, at 17.
24
On some of the more serious environmental challenges we are facing at the moment, see generally, DAVID
HUNTER ET AL, supra note, at 1-10.
25
For more on this point, see LAWRENCE S. ROTHENBERG, ENVIRONMENTAL CHOICES: POLICY
RESPONSES TO GREEN DEMANDS 30-36 (2002).
26
For excellent discussion on this matter, see id.
27
MICHAEL E. KRAFT AND NORMAN J. VIG, ENVIRONMENTAL POLICY IN FOUR DECADES:
ACHIEVEMENTS AND NEW DIRECTIONS 1-4 in ENVIRONMENTAL POLICY: NEW DIRECTIONS
FOR THE TWENTY-FIRST CENTURY (Norman J. Vig and Michael E. Kraft eds., CQ press 7th ed. 2010).
22

6

failure exists.28 Moreover, the scope and urgency of environmental problems exceed the
capacity of the private market and individuals’ efforts to deal with.29 From a moral
perspective, government must protect the environment by regulating certain behaviors such
as the release of toxic substances to the environment because they are intolerable and people
have the right not to be exposed to such substances.30

Therefore, it seems that there is every reason to protect the environment, and EIA is one of
the tools that can help us achieve this objective. In fact, as we will see in the next section,
EIA is now widely accepted as a useful tool to protect the environment.

2. Literature Review
EIA is a process that enables us to see what possible adverse changes might happen to the
environment if a given course of action is adopted. Thus, it enables decision-makers to pay
due attention to the needs of the environment, thereby facilitating environmental protection.
Of course, the use of EIA does not necessarily eliminate actions that can have adverse
impacts on the environment.31 Yet, EIA will certainly reduce actions with adverse impacts on
the environment if it is used properly.32 At this juncture, one may wonder if EIA can avoid all
possible harms to the environment if it is used perfectly. First, it cannot be used perfectly.
Second, assuming that it can be used perfectly, it cannot avoid all harms to the environment
because we do not know everything that the environment supports.33 In other words,

28
29

See LAWRENCE S. ROTHENBERG, Supra note 25, at 30-36.
MICHAEL E. KRAFT AND NORMAN J. VIG in Norman J. Vig and Michael E. Kraft, Supra note 27, at 1-

4.
30

For more on this point, see LAWRENCE S. ROTHENBERG, Supra note 25, at 30-36. In the Ethiopian
context, government involvement in environmental regulation could be justified on additional grounds such as
the absence of a developed market and the lack of environmental information in the hands of most consumers.
31
JOHN NTAMBIRWEKI, ENVIRONMENTAL IMPACT ASSESSMENT AS A TOOL FOR INDUSTRIAL
PLANNING in INDUSTRIES AND ENFORCEMENT OF ENVIRONMENTAL LAW IN AFRICA 75
(UNEP, 1997).
32
On the purposes of EIA, see section 4.01 of the World Bank Operation Directives on Environmental
Assessment as included in DAVID HUNTER ET AL, Supra note 6, at 532.
33
This is why it is said that it is seldom possible to eliminate an adverse environmental impact altogether, but it
is often feasible to reduce its intensity; this reduction is referred to as mitigation. See National Environmental
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understanding some elements of the environment is right now beyond our capacity. Thus,
since we cannot assess the impact of a given course of action on something we do not know,
one cannot say that a perfectly working system of EIA can spare every element of the
environment from harm. Yet, once again, its proper use will certainly contribute to the
reduction of harm to the environment or its elements. That is why nowadays the recognition
and proper use of EIA is seen as vital for environmental protection.

Historically, the use of EIA as a legal requirement prior to making decisions likely to have
significant impacts on the environment originated in the USA in 1969 with the passage of the
National Environmental Policy Act (NEPA).34 Now, it has received universal acceptance in
national legislation and international instruments.35 It is even increasingly considered to be a
general principle of international environmental law.36 Then, one may wonder why so much
importance is attached to EIA. However, the mystery is the fact that, when used properly,
EIA can make available to both developers and the national authorities relevant information
on the possible impact of a given course of action on the environment to enable them to make
decisions with full knowledge of their impacts.37

Sadly, however, EIA is sometimes done for purposes other than environmental protection.
For example, in some countries, EIAs were prepared and used to justify environmentally

and Planning Agency, Natural Resources Conservation Authority, Jamaica, Guidelines for Conducting
Environmental Impact Assessment 8 (1997) available at http://www.nrca.org/business/guidelines/general/EIAGuidelines-and-Public-presentaion-2007.pdf, accessed on October 28, 2011.
34
ROBERT V. PERCIVAL, ENVIRONMENTAL LAW, STATUTORY SUPPLEMENT AND INTERNET
GUIDE 2003-2004 873 (2003) and JANE HOLDER AND MARIA LEE, ENVIRONMENTAL PROTECTION,
LAW AND POLICY: TEXT AND MATERIALS 567, 2nd ed. (2007).
35
JOHN NTAMBIRWEKI in UNEP, Supra note 31, at 75; William L. Andreen, Environmental Law and
International Assistance: The Challenge of Strengthening Environmental Law in the Developing World, 25
COLUMBIA JOURNAL OF ENVIRONMENTAL LAW 17, 40-1 (2000).
36
MOHAMMED A. BEKHECHI AND JEAN-ROGER MERCIER, Supra note 15, at 6. Some people even
argue that the duty to assess environmental impacts has become a part of customary law because considerable
states practice exists as over 150 countries have domestic EIA laws and many judicial decisions in many of
these countries have also enforced the obligations to conduct EIA under these laws. DAVID HUNTER ET AL,
Supra note 6, at 533.
37
JOHN NTAMBIRWEKI in UNEP, Supra note 31, at 75.
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degrading activities.38 Moreover, some officials use EIA in an attempt to postpone the duty of
making decisions.39 Further, sometimes, officials make decisions and order EIA to be made
to determine the validity of their decisions.40 Likewise, EIA has been used to hide the truth
behind reams of paper as the bulkiness of some reports has been used to impress a gullible
audience.41 This is a misuse of EIA which is even worse than not using it because it entails
waste of time, energy and resources for no good reason. Moreover, such use of EIA is
contrary to a number of democratic principles. For instance, public participation in the
decision-making process is a generally accepted practice. However, if decisions affecting the
environment are already made and EIA is done subsequently, public participation in such
EIAs does not amount to participation in decision-making; rather, it amounts to commenting
on the validity of the decisions. This is clearly contrary to what is known as environmental
democracy.42

In any case, if the principle of EIA is used in an earnest manner, its contribution to the
protection of the environment will be high. Such use of the principle on the other hand hinges
on the accountability of public authorities. That is to say, public authorities must use EIA and
ensure that it is used in the decision-making process when required.

38

DUARD BARNARD, Supra note 7, at 179.
Id.
40
Id.
41
Id.
42
Eenvironmental democracy could be defined or understood as a system where the public controls those who
make decisions that affect the environment or its components. Or, alternatively, it could be defined as a
participatory and ecologically rational form of collective decision-making. For more on the meaning of
environmental democracy, see, for example, MICHAEL MASON, ENVIRONMENTAL DEMOCRACY 1
(2006);
SUSAN
HAZEN,
ENVIRONMENTAL
DEMOCRACY
(1998),
available
at
http://www.unep.org/ourplanet/imgversn/86/hazen.html, accessed on 13 May 2010; Giulia Parola, Towards
Environmental Democracy 26-28 (2009) (unpublished Thesis, Faculty of Law, University of Iceland). At this
juncture, it is interesting to note that not all writers believe that an ex post facto EIA is unnecessary. In fact,
some argue that an ex post facto EIA should be accepted. For instance, Michael Kidd argues that since one of
the fundamental purposes of EIA is to provide for mitigation measures of environmental damage caused by an
activity where necessary, an ex post facto EIA can serve this purpose and hence, it needs to be accepted. See
MICHAEL KIDD in NATHALIE J. CHALIFOUR ET Al, Supra note 6, at 192. However, although EIA leads
to the adoption of mitigation measures, it is primarily a tool for making decision. Accordingly, an EIA that is
made after a decision is already made can hardly serve this purpose.
39
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In Ethiopia, although there were provisions dealing with the protection of the environment
before and it can be argued that these provisions impliedly recognized the principle of EIA,
the express recognition of EIA as a legal requirement in the decision-making process is a
recent phenomenon.43 In this regard, the 1997 Environmental Policy of Ethiopia (EPE) and
the 2002 EIA Proclamation deserve mentioning. While the EPE recognizes EIA as one of the
indispensable factors for environmental protection and sustainable development,44 the EIA
Proclamation places on all persons the duty to conduct EIA in advance in relation to certain
actions.45 Moreover, with a view to making EIA more effective, the Federal Environmental
Protection Authority (FEPA) is given the duty to establish a system for conducting EIA for
public and private projects.46 That is to say, FEPA is required to identify actions (public and
private) that require prior EIA. Thus, if FEPA puts this system in place and EIA is conducted
in accordance with such system and its outcomes are considered when decisions are made,
then EIA will make a better contribution to environmental protection in Ethiopia.
Accordingly, it could be concluded that although its express recognition is a recent
phenomenon, the legal requirement of EIA is now firmly established in our system of
environmental law.

However, whether or not the system of EIA in Ethiopia is adequate both in law and in
practice is yet to be seen. Perhaps, because it is a recent development and the area of
43

Unlike the US Constitution which does not specifically empower the US Congress to enact laws to protect the
environment although the Congress has been making environmental laws under the Commerce Clause claiming
that environmental quality may affect interstate trade, the constitutions of Ethiopia have been providing for
express stipulations in relation to environmental protection. Thus, the recognition of EIA may be inferred from
these provisions. For example, both the 1987 Constitution of the Peoples’ Democratic Republic of Ethiopia and
the 1995 Constitution of the Federal Democratic Republic of Ethiopia have recognized the need to protect the
environment. Thus, it may be argued that since environmental protection becomes effective only if EIA is
conducted, then the two Constitutions impliedly recognized the principle of EIA. For example, article 92(2) of
the FDRE Constitution states that the design and implementation of programmes and projects of development
shall not damage or destroy the environment. EIA is an inbuilt requirement here because without EIA, it will
not be possible to know what programmes and projects of development will damage the environment. On
environmental law making power of the US Congress, see STEPHEN R. CHAPMAN, ENVIRONMENTAL
LAW AND POLICY 28, 32 (1998).
44
Environmental Policy of Ethiopia, 1997, Section 4.9.
45
See Environmental Impact Assessment Proclamation, No. 299/2002, article 3 and 5.
46
See Environmental Protection Organs Establishment Proclamation, No 295/2002, article 6(4).
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environmental law is not widely dealt with in the law schools,47 little research has been
conducted on the EIA process in Ethiopia. Moreover, the little research that has been done so
far is limited in many ways. While some of the research has been limited to a particular
industry such as floriculture,48 other research has failed to consider the practice side of EIA
particularly in the regional states.49 Further, in most cases only one aspect of EIA, project
level EIA, has been considered, thereby disregarding Strategic Environmental Assessment
(SEA). There is also research which generally deals with environmental law and policy in
Ethiopia.50 One work, however, is more pertinent to EIA in Ethiopia. It is Overview of
Environmental Impact Assessment in Ethiopia: Gaps and Challenges.51 Although the work
tries to deal with the issues of EIA in Ethiopia, it is not comprehensive. Likewise, on many
issues, it contains scanty discussion. For instance, the work does not consider the practice of
EIA in Ethiopia; it does not adequately deal with EIA at a strategic level in the country; it
does not adequately analyze the legal and policy framework in Ethiopia to properly situate
the system of EIA in Ethiopia, while some of the analyses seem to show misunderstanding; it
does not deal with the consequences of failure to do EIA at all except mentioning few points
by way of passing remark; and it also provides for little discussion on some relevant issues
like public participation in the EIA process. Therefore, there is still no work based on my
efforts to find them that has adopted a holistic approach to most relevant issues relating to
EIA in Ethiopia and addressed them as adequately as possible. This work is an attempt to do
that. It will consider the most important issues in the field of EIA and try to deal with them as
adequately as possible.
47

Recently, there is a nation-wide law curriculum which makes environmental law one of the courses law
students should take. Probably, this will increase research activities in law schools in the field of environmental
law in general and EIA in particular.
48
Yared Berhe, Environmental Impact Assessment: The Law and Practice at Floriculture Industry (2007)
(Unpublished LL.B thesis, Faculty of Law, Addis Ababa University).
49
See, for example, Khushal Vibhute, Supra note 8, at 75-101.
50
Id.
51
MELLESE DAMTIE AND MESFIN BAYOU, OVERVIEW OF ENVIRONMENTAL IMPACT
ASSESSMENT IN ETHIOPIA: GAPS AND CHALLENGES 1-63 (2008).
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3. Research Questions
The main question this paper is devoted to answering is whether or not Ethiopia has an
effective system of EIA. Effectiveness will be examined not only in light of the existence of
adequate legal regimes in the field (such as laws and policies) but also in light of their
implementation on the ground. Accordingly, the paper will, among others things, attempt to
answer the following questions: Has Ethiopia put in place adequate system of EIA? Is this
system of EIA used in practice? What are the mechanisms that have been put in place to
ensure that EIA serves its intended purposes? Are there consequences following failure to use
EIA in the decision-making process, and, if so, have they ever been applied? What are the
most important challenges to the effectiveness of the system of EIA in the country and how
can they be overcome?

4. Objective of the research
The objective of my research has been to show clearly where the system of EIA stands in our
legal system both in law and in practice with a view to filling the gaps in the existing
literature in the field and making information on the subject-matter available to all interested
bodies-government or individuals-for consumption.

5. Methods
In order to answer the research question, I believe that the use of variety of research methods
is relevant. Hence, I have relied upon, among others things, literature review, analysis of
legal instruments, interviews, field observations, and comparison, whenever possible,
between the system of EIA in Ethiopia and other countries.

6. Significance of the research
The outcome of this research will be significant in many ways. For instance, as stated before,
the currently available research works in the field of EIA in Ethiopia are not adequate. Thus,
12

this research will fill the gap in the existing literature in the field. Second, the research will be
informative to the public and the government about the status of EIA in Ethiopia and what
needs to be done in the future to make the system of EIA more effective. Hence, the outcome
of the research may influence individual and government actions. Finally, the outcome of the
research could be used by other researchers either as an input or an encouragement for further
research in the field.

7. Scope of the research
As far as the consideration of legal framework is concerned, basically the laws, policies,
guidelines and other documents of the federal government relating to EIA will be considered
because of the predominance of federal jurisdiction over environmental protection and the
lack of any such meaningful documents prepared at the regional level. With respect to the
practice, this research uses interviews, case (EIA report) comments, and case studies only for
certain areas. First, due to practical limitations, the use of interviews to know the situation of
EIA on the ground will be limited to some selected regions where basically regional
environmental protection organs and regional investment bodies are approached. Second,
since the consideration of whether or not all the projects that have been implemented in
selected regions from the time Ethiopia issued its EIA Proclamation until the present is
practically impossible for this research to cover, only some cases will be used/cited by way of
examples in the text of this research.

8. Limitation of the research
The depth and width of this research may be constrained by a number of factors including the
lack of adequate literature on EIA in Ethiopia, which will lead to heavy reliance on
interviews; the absence of judicial jurisprudence in relation to some of the issues it raises;
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inadequate resources to carry out research on all of the relevant issues; and a lack of time
given the high course load the program involves.

9. Ethical Considerations
Realizing the indispensability of ethical considerations in any research work, I will consider
ethical values of the concerned community/group of people or others. Such consideration
involves respecting their norms, non-disclosure of their identities and even changing their
names and the dates on which information is obtained from them except for those individuals
or groups who consent to the disclosure of their identities.

10. Organization of the paper
This paper is organized in such a way that the first chapter introduces readers to EIA in
general. It deals with the meaning, evolution, advantages and types of EIA. Then, the second
chapter discusses what the legal framework for EIA looks like in Ethiopia. The chapter deals,
inter alia, with the development of EIA law in Ethiopia, the responsible persons to undertake
EIA, the action that are subject to EIA and the role of the public in the EIA process. The third
chapter analyzes the adequacy of the existing EIA legal framework in Ethiopia with a view to
evaluating whether it is capable of making the system of EIA effective. The fourth chapter
deals with the institutional framework that is put in place to ensure the use of EIA to achieve
the objective for which EIA is recognized. Accordingly, both federal and regional organs
with the responsibility to ensure the use of EIA in the decision-making processes will be
discussed. In the fifth chapter, the institutions put in place to administer EIA will be
evaluated. Once the available legal and institutional frameworks for the use of EIA are
discussed and analyzed, the sixth chapter examines what the practice of using EIA is like at
strategic and project levels. Moreover, the chapter discusses the practice of public
participation in the EIA process at both levels. In chapter seven, the possible consequences of
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failure to observe the requirements of the EIA Proclamation and other instruments issued
thereunder will be considered together with other relevant issues. Realizing that monitoring is
necessary for the effectiveness of the system of EIA, chapter eight discusses issues of
monitoring EIA in Ethiopia both in law and in practice. It also considers the possible
challenges to effective monitoring of EIA in the country. Chapter nine contains two parts.
The first part deals with some of the most important challenges to the effectiveness of the
system of EIA in Ethiopia. This includes discussions on issues ranging from inadequacies in
the existing legal framework to the low level of environmental education. The second part
highlights the prospects that exist to make the system of EIA in Ethiopia better in the near
future. Finally, the paper will be concluded with some feasible recommendations.
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CHAPTER ONE: MEANING, EMERGENCE, MERITS AND ASPECTS OF EIA
1.1 Environmental Impact Assessment (EIA)
Currently, our environment is experiencing serious problems such as climate change, loss of
biodiversity, and pollution by toxic chemicals and hazardous wastes which are primarily
attributable to the activities of human beings.52 Sadly, these problems will eventually make
the environment hostile for the human race itself.53 As a result, we now have environmental
laws which aim at facilitating the preservation, protection and restoration of the
environment.54 In order to achieve their objectives, these laws, inter alia, recognize the use of
different basic principles including EIA. What then is EIA and how does it help us overcome
or at least reduce the environmental problems we are now facing?

EIA is understood in slightly different ways by different writers. For instance, some define it
as a process of anticipating or establishing the changes in physical, ecological and socioeconomic components of the environment before, during and after an impending
development project so that undesirable effects, if any, can be eliminated or mitigated.55
Others define EIA as a process by which information about the environmental effects of a
project is collected and taken into account before a decision is made on whether an action
52
Although the problems listed are real, it has been argued that the root causes for environmental problems are
consumption (life style), advancement in technology and population growth. For more discussion on this point,
see DAVID HUNTER ET AL, Supra note 6, at 1-14 and 44-92; STEPHEN R. CHAPMAN, Supra note 43, at
13; G. TYLER MILLER, SUSTAINING THE EARTH 11, 7th ed. (2005); and H.V. JADHAV AND S.H.
PUROHIT, Supra note 3, at 1.
53
For example, the Bhopal gas tragedy (India) of 1984 due to the discharge of toxic gas and the Chernobyl
Incident (USSR) of 1986 due to large-scale radioactive contamination alone resulted in the death of thousands
of people. See P. C. MISHRA AND R.C. DAS, Supra note 3, at 17-18. Although it did not claim many lives as
such, the danger posed by the explosion of nuclear reactors at Fukushima Nuclear Plant in Japan in 2011 can
also be mentioned. The explosion caused thousands to leave their residence and stay in temporary camps.
54
See, for example, STEVEN FERREY, ENVIRONMENTAL LAW: EXAMPLES AND EXPLANATIONS 15, 3rd ed., (2004); ENVIRONMENTAL LAW HANDBOOK 1, 4th ed. (Thomas F.P. Sullivan ed., 1997).
55
See JOHN NTAMBIRWEKI in UNEP, Supra note 31, at 75; DUARD BARNARD, Supra note 7, at 179;
D.K. ASTHANA AND MEERA ASTHANA, ENVIRONMENT: PROBLEMS AND SOLUTIONS 336 (1998).
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should go ahead.56 Still other writers define EIA as a procedure for assessing the
environmental implications of a decision to enact legislation, to implement policies and plans,
or to initiate development projects.57 In Ethiopia, it is defined as the methodology of
identifying and evaluating in advance any effect, be it positive or negative, which results
from the implementation of a proposed project or public instrument.58 Public instruments
refer to policies, strategies, programmes, laws or international agreements.59

According to the first two definitions, EIA is necessary to determine the possible impacts of
developmental projects on the environment with a view to taking measures either to avoid or
mitigate these impacts, as the case may be. On the other hand, the last two definitions provide
for broader meaning of the concept as they conceive EIA as a process necessary not only for
an impending development project but also for strategies or public instruments. However, all
the definitions share the element that EIA is a tool that enables decision-makers to take
environmental issues into account. This is why EIA is said to be a means that authorities can
employ to choose actions and make decisions with full knowledge of their impacts on the
environment.60

At this juncture, it seems appropriate to briefly consider when the use of such important tool
for making decisions had emerged. In this regard, some scholars have indicated that the U.S.
Army Corps of Engineers had developed techniques and methodology for impact assessment
as early as 1870.61 Thus, it may be said that some use of EIA began around this time.
However, EIA in its present form was introduced by the National Environmental Policy Act
of the USA in 1969, which mandated federal agencies to prepare environmental impact
56

METHODS OF ENVIRONMENTAL IMPACT ASSESSMENT 3, 2nd ed. (Peter Morris and Riki Therivel
eds., 2001).
57
ENVIRONMENTAL IMPACT ASSESSMENT: THEORY AND PRACTICE 3 (Peter Wathern ed., 1988).
58
EIA Proclamation, article 2(3). Emphasis added.
59
See EIA Proclamation, article 2(10).
60
DUARD BARNARD, Supra note 7, at 179; JOHN NTAMBIRWEKI, Supra note 31, at 75.
61
D.K. ASTHANA AND MEERA ASTHANA, Supra note 55, at 336.
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statements (EISs) before undertaking any major federal action likely to have significant effect
on the environment.62 Since then, this procedure has spread throughout the world and today
most developed and many developing countries practice some form of EIA.63 Therefore, it
can be argued that the legal requirement of EIA is now one of the principles of environmental
law with universal acceptance.64

1.3. Merits of EIA
Although EIA in its present form is a recent development, it has gained almost universal
acceptance making one wonder why it has become so important to many legal systems. The
answer lies in the merits the use of EIA has. Firstly, since EIA is a study conducted to
determine the possible negative and positive impacts of an action, it enables decision-makers
to choose actions with full knowledge of their impacts on the environment. This means, EIA
enables them to know actions that are likely to affect the environment and reject those that
deserve rejection, or alternatively, formulate mechanisms for the reduction of their impacts
on the environment. In this sense, therefore, EIA serves as a tool that aims at preventing
and/or reducing environmental harms thereby facilitating sustainable development. Secondly,
EIA helps developers avoid possible litigation by ensuring that they do not undertake
obviously environmentally harmful projects. Since EIA involves public participation in

62

ROBERT V. PERCIVAL, Supra note 34, at 873.
William L. Andreen, Supra note 35, at 40-42; Mark Lancelot Bynoe ‘Citizen Participation in the
Environmental Impact Assessment Process in Guyana: Reality or Fallacy?’, 2/1 Law, Environment and
Development Journal 34 (2006) (discussing what public participation in the EIA process in Guyana is like),
available at http://www.lead-journal.org/content/06034.pdf.
64
See JOHN NTAMBIRWEKI in UNEP, Supra note 31, at 75; MOHAMMED A. BEKHECHI AND JEANROGER MERCIER, Supra note 15, at 6; Rio Declaration of the United Nations Conference on Environment
and Development, 1992 (hereinafter Rio Declaration); Convention on Biological Diversity, 1992 (hereinafter
Convention on Biodiversity). According to some writer, it is the undeniable benefits of EIA that has promoted
developed countries to make it a mandatory requirement and caused developing country to play catch-up. See
MELLESE DAMTIE AND MESFIN BAYOU, Supra note 51, at 3-5.
63
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deciding whether or not a project is desirable, positive public perception towards the project
may be taken as an indication of the project’s success.65

1.4. Aspects of EIA
EIA can be used as a tool for making better environmental decisions at two levels, at the
planning and project levels.66 The EIA that is conducted at the planning level is known as
strategic environmental assessment (SEA) or top level EIA, whereas the EIA that is
conducted at project level is simply called environmental impact assessment or project level
EIA or lower level EIA.67 In the following sections, these two aspects of EIA will be
discussed.68

1.4.1 Strategic Environmental Assessment (SEA)
Although there is no internationally agreed upon definition of SEA, the following definition
is mentioned frequently:69
“SEA is a systematic process for evaluating the environmental consequences of proposed
policy, plan or programme initiatives in order to ensure they are fully included and
appropriately addressed at the earliest appropriate stage of decision-making on par with
economic and social considerations.”

65

For the discussion in this paragraph and more, see generally, NATIONAL ENVIRONMENTAL
MANAGEMENT AUTHORITY, HANDBOOK ON ENVIRONMENTAL LAW IN UGANDA 31, 2nd ed. Vol.
2 (2005); JOHN NTAMBIRWEKI in UNEP, Supra note 31, at 75-76.
66
This is a broad category of the stages at which EIA can be used. Otherwise, different writers may provide for
more specific tiers to use EIA. For example, according Modak and Biswas, EIA can be used at policy level, plan
level, and programme level, all of which form part of SEA, and finally at project level as a fourth tier. See
PRASAD MODAK AND ASIT K.BISWAS, CONDUCTING ENVIRONMENTAL IMPACT ASSESSMENT
IN DEVELOPING COUNTRIES 209-210 (1999).
67
See, for example, ENVIRONMENTAL ASSESSMENT IN DEVELOPING AND TRANSITIONAL
COUNTRIES 1(Norman Lee and Clive George eds., 2000); PRASAD MODAK AND ASIT K.BISWAS, Supra
note 66, at 209.
68
For the differences between the two levels of EIA, see generally, ENVIRONMENT AND SOCIAL
DEVELOPMENT DEPARTMENT, WORLD BANK, ENVIRONMENTAL IMPACT ASSESSMENT
REGULATIONS AND STRATEGIC ENVIRONMENTAL ASSESSMENT REQUIREMENTS PRACTICES
AND LESSONS LEARNED IN EAST AND SOUTHEAST ASIA, 5 (2006); CHARLES H. ECCLESTON,
ENVIRONMENTAL IMPACT ASSESSMENT: A GUIDE TO BEST PROFESSIONAL PRACTICES 207-209
(2011).
69
ECONOMIC COMMISSION FOR AFRICA, UNITED NATIONS, REVIEW OF THE APPLICATION OF
ENVIRONMENTAL IMPACT ASSESSMENT IN SELECTED AFRICAN COUNTRIES 7 (2005). SEA is
also defined as an analytical and participatory approach for mainstreaming and upstreaming environmental and
social considerations in policies, plans and programs to influence decision-making and implementation
processes at the strategic level. See WORLD BANK, Supra note 68, at 5.
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According to this definition, SEA refers to a method whereby the environmental impacts of
policies, plans, or programs are properly and early evaluated with a view to making the
consideration of environmental values in the decision-making process as relevant as the
consideration of other values such as economic and social values. This makes sense
particularly when we see it in light of the principle of sustainable development because the
consideration of other values while disregarding environmental values will only make
development unsustainable. This is why it is said that SEA represents a proactive approach to
integrating environmental considerations into higher levels of decision making.70

As far as the evolution of SEA is concerned, it is necessary to first examine the 1969 US
NEPA since it is the source of EIA in its present form. In section 102(2), NEPA requires all
agencies of the Federal Government to do a detailed EIA for every recommendation or report
on proposals for legislation and other major federal actions significantly affecting the quality
of the human environment.71 This stipulation refers not only to project level EIA but also to
strategic level EIA.72 For instance, it requires EIA for proposed legislation which is clearly a
strategic EIA. Moreover, instead of major federal project, the Act uses the term major federal
action. On the other hand, the term action includes both projects and strategies. According to
some writers, major federal actions may include projects, programs or plans, policies (such as

70

ECONOMIC COMMISSION FOR AFRICA, Supra note 69, at 7 and CHARLES H. ECCLESTON, Supra
note 68, at 206.
71
National Environmental Policy Act, Pub. L. No. 91-190, 83 Stat. 852 (1970) (codified as amended at 42
U.S.C. §§ 4321-4347 (2006)) [NEPA hereinafter], §102(2). Emphasis added.
72
ECCLESTON makes a distinction between programmatic assessment and strategic assessment. Accordingly,
a programmatic assessment tends to be prepared for proposals that involve the development of a definite policy,
plan, or program (PPPs). In contrast, a strategic assessment tends to denote a scope of analysis that is one level
higher than that of a programmatic assessment. More to the point, a strategic assessment defines a high-level
direction or strategy for a nation (e.g., national energy, agricultural, or water strategy). In theory, once this
direction/strategy is defined, a programmatic assessment could then be prepared to consider a specific policy,
plan, and in particular, a program for implementing the strategy defined in the SEA; the programmatic EIA can
be tiered from the SEA. According to ECCLESTON, the United States and many other nations do not formally
recognize the concept of the strategic EIA although they recognize programmatic assessment. Conversely,
much of the world, including the European Union, does not formally recognize a programmatic EIA while they
recognize strategic EIA. However, it should be noted that, in practice, the two concepts are similar. For more on
this point, see generally, CHARLES H. ECCLESTON, Supra note 68, at 206-207.
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rules and regulations), treaties and international agreements.73 Therefore, in the US, both
aspects of EIA emerged at the same time from the same source, that is, NEPA. In practice,
too, SEA has been used in the US in the early 1970s.74 However, there are many agencies
which do not conduct SEA for non-project actions, that is, for policies, plans, programs and
other strategies.75

However, although the pioneering NEPA contained provisions dealing with EIA for policies,
plans and programs and, hence, recognized SEA,76 the practice elsewhere is different. In
other words, the experiences of other nations show that SEA emerged late as an aspect of
EIA. After all, SEA gained acceptance in most countries partly because the advantages of
project level EIA gained wide acceptance; hence, attention was not paid to SEA until
recently.77 EIA laws simply focused on the assessment of the impact of individual projects
rather than the impact of the plans or programs that gave rise to such projects; for example,
the focus was on the construction of a hospital rather than on the government’s program
pertaining to such construction.78 Such an approach clearly leads to the consideration of

73

For more on this point, see STEVEN FERREY, Supra note 54, at 90-91 and K.S. WEINER, BASIC
PURPOSES AND POLICIES OF THE NEPA REGULATIONS 68-69 in ENVIRONMENTAL POLICY AND
NEPA: PAST, PRESENT, AND FUTURE (Ray Clark and Larry Canter eds., St. Lucie Press, 1997).
74
For example, the Department of Interior (DOI) prepared a comprehensive EIS for domestic coal leasing
program for coal development throughout the US. However, because the DOI did not do regional EIS, the
absence of this regional EIS was challenged and the challenge reached the Supreme Court. In 1976, the Supreme
Court decided the case in favour of the DOI subscribing to the DOI’s argument that regional EIS was not
necessary because there was no recommendation on a proposal for major federal action. In any case, the fact
that the DOI did a comprehensive EIS for its coal leasing program reveals that there was some kind of SEA as
early as in the 1970s in the US. For more on this point, see STEVEN FERREY, Supra note 54, at 106-107.
Moreover, the Council on Environmental Quality (CEQ) promulgated a rule binding on all federal agencies in
1978 that required EISs for certain programs and plans. See Council on Environmental Quality Regulations, 40
C.F.R. § 1508.18 and 1508.28 (1978).
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the policy-making process to the public and to litigation, belief that environmental laws enacted and patterned in
part after NEPA provide for alternatives and environmental consequences to be examined from practice,
difficulties in integrating the formal NEPA process with the iterative nature of planning and policy making, and
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environmental values at a late stage in the decision-making process.79 As a result, scholars
commenced arguing that environmental values should be considered at the earliest possible
time, that is, when plans, programs and policies are considered rather than when projects
based on them are put forward.80 In the end, some legal systems started requiring SEA for
certain actions; for instance, in the European Union, the first proposal for a draft directive on
SEA was made in 1991 and the EU adopted the requirement of SEA for plans and programs,
but not for policies.81

In Africa, too, some countries have put in place some sort of legal framework for SEA. In this
regard, Ethiopia and Kenya are mentioned as countries with a legal framework for SEA in
place.82 Moreover, Namibia’s draft bill and South Africa’s guidelines on SEA deserve
mentioning.83 Furthermore, although some African countries do not have explicit legislative
requirements for SEA, their EIA laws provide for environmental assessment on programs and
plans.84 Likewise, there are countries which implicitly recognize SEA in the schedules of
activities that are subject to project level EIA.85 Hence, even if it is a late introduction, the
legal requirement of SEA has been recognized in many African countries.86
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See PRASAD MODAK AND ASIT K.BISWAS, Supra note 66, at 209.
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So, generally, the requirement of SEA, which is a second generation EIA in many countries,
is now well established. Initially, it picked up in many developed countries in the 1990s; then,
it has found its way on to the developing countries although the adoption and application of
SEA in the developing countries have been very slow due to financial and human resource
constraints.87

1.4.2 Project Level EIA
In many legal systems, project level EIA is the first generation EIA. That is, when EIA
emerged in many legal systems as a tool for decision-making, its use was limited to decisions
pertaining to the implementation of projects.88 This is why some of the definitions of EIA we
have seen before confine the importance of EIA to developmental projects. Anyway, project
or lower level EIA refers to all EIAs that are done to predict the possible environmental
impacts, be it positive or negative, of specific development projects.89 Such EIAs inject
environmental values into the decision-making process for the second time. That is, first,
environmental values are considered and integrated into decision-making process at strategic
level. Then, since projects emanating from those strategies may also pass through project
level EIA, there is a second chance to examine the possible impacts of a project on the
environment. It is important to note that since SEA can be general while project level EIA is
project specific, a project level EIA is actually necessary to integrate environmental values
into the decision-making process of a given developmental project.90
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1.4.3 Cost of EIA
One may wonder whether or not the use of EIA is not too costly and even more so when it is
required at various stages.91 After all, undertaking EIA requires, among other things, time,
experts, and resources. Thus, the fact that it is costly is obvious. On the other hand, the cost
of undertaking EIA becomes a real issue because resources are scarce.92 However, EIA is still
worth using because of its multifaceted advantages. First, the cost of EIA is lower than the
cost of dealing with environmental problems that could be avoided by using EIA.93 Second,
and as mentioned before, the use of EIA will ensure sustainable development and facilitate
the enjoyment of the right to a clean and healthy environment of citizens.94 Therefore, the
cost using EIA entails is either less than the subsequent cost of dealing with environmental
problems or it is worth bearing as compared to the benefits it is capable of producing.

The other point is the fact that EIA can be done at various stages which, in turn, increases the
cost of employing EIA as a tool for decision-making. For example, EIA may be done at both
strategic and project levels. Moreover, strategic EIA may be done at two levels, that is, when
broad policies, plans or programs are considered and when more concrete or specific
programs or plans which have physical and spatial reference are considered.95 However, the
use of EIA at various levels is necessary because it is only then that we can have effective
protection of the environment. For instance, the SEA that is done by a government for
91
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strategies is general and not project specific like project level EIA. On the other hand, lower
level EIA alone is not enough because the consideration of environmental values in the EIA
process will be late. Therefore, it is necessary to have EIA at different stages because its costs
are overshadowed by its benefits.

Finally, it must be borne in mind that the cost of EIA at the project level is not, as we will see
later on, necessarily covered by governments in many countries. Instead, project proponents
are required to cover these costs.96 Moreover, governments may take various measures to
reduce the cost of rendering services in EIA. For instance, as it has been happening in some
countries, the number of consultants can be raised to increase competition among them with a
view to bringing down the cost of EIA; or proponents may be required to employ local
consultants, as opposed to international consultants, to reduce the cost of EIA whenever that
is possible.97
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On the other hand, proponents of projects may at the end shift their EIA costs to consumers of their goods or
services because they can make their prices include EIA costs.
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CHAPTER TWO: ENVIRONMENTAL IMPACT ASSESSMENT IN ETHIOPIA:
THE LEGAL FRAMEWORK

2.1 Historical Development
As we have seen before, the legal requirement of EIA is now universally accepted in the
sense that most developed and many developing countries have adopted some form of EIA.
In this sense, Ethiopia is not an exception.98 One of its earliest commitments to undertake
EIA came into being when it ratified the Convention on Biological Diversity in 1994 to
protect and conserve Biological Diversity.99 Article 14(1)(2) of the Convention requires every
contracting party to introduce appropriate procedures requiring EIA of its proposed projects
that are likely to have significant adverse effects on biological diversity with a view to
avoiding or minimizing such effects and, where appropriate, allow for public participation in
such procedures and also introduce appropriate arrangements to ensure that the
environmental consequences of its programs and policies that are likely to have significant
adverse impacts on biological diversity are duly taken into account.100

There are also other instruments which Ethiopia has ratified and which support the use of the
system of EIA. For example, the International Covenant on Economic, Social and Cultural
Rights recognizes everyone’s right to the enjoyment of the highest attainable standard of
physical and mental health and stipulates that this right can be realized by taking different
98

In fact, as the previous discussion has revealed, although the express recognition of the principle of EIA is a
recent phenomenon, one may argue that both the 1987 PDRE and the 1995 FDRE Constitutions have
recognized EIA in as long as they required the protection of the environment and environmental protection
becomes effective if EIA is recognized and used.
99
Ethiopia signed the Convention on 10 June 1992 and ratified it on 05 April 1994. See the ratification status of
the Convention on Biological Diversity.
100
It is interesting to note that article 14(1)(2) of the Convention requires not only project level EIAs but also
strategic EIA by demanding governments to introduce appropriate arrangements to ensure that the
environmental consequences of their programmes and policies that are likely to have significant adverse impacts
on biological diversity are also duly taken into account.
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measures including the improvement of all aspects of environmental hygiene.101 Thus, it is
not difficult to see how the use of EIA may contribute to the improvement of all aspects of
environmental hygiene thereby facilitating the enjoyment of the highest attainable standard of
physical and mental health. Moreover, the African Charter on Human and Peoples’ Rights
recognizes the right of all peoples to have a general satisfactory environment favorable to
their development.102 On the other hand, this right could be understood as implying the use of
EIA.103 Further, although it is a soft law, Principle 17 of the 1992 Rio Declaration is also
worth mentioning because it specifically requires undertaking EIA for proposed activities that
are likely to have a significant adverse impact on the environment.104

Despite the existence of the above instruments, the express recognition of the requirement of
EIA in a domestic law in Ethiopia is a recent phenomenon.105 For example, in 1997, Ethiopia
adopted its first comprehensive Environmental Policy, the EPE, which expressly recognizes
the need to use EIA for development programs and projects.106 The policy is important, in
particular, for its recognition of not only project level EIA but also SEA by indicating that
EIA is necessary for developmental programs, too. However, the EPE does not provide for
adequate stipulations to facilitate the use of EIA. Therefore, it was not until 2002, with the
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enactment of Ethiopia’s EIA Proclamation, that EIA became a legal requirement for projects
and public instruments.107

2.2 EIA Proclamation
At the moment, the 2002 EIA Proclamation is the most important domestic legislation
Ethiopia has ever had in relation to EIA. The Proclamation conceives of EIA procedure as
multifunctional. In its preamble, it declares that EIA facilitates sustainable development,
fosters the implementation of the right to clean and healthy environment, brings about
administrative transparency and accountability, and enables the public to participate in the
planning of and decision taken on developments which may affect them and the environment.
In its text, the Proclamation provides for a number of important stipulations pertaining to EIA
which, if effectively put into practice, can actually facilitate sustainable development, foster
the implementation of the right to clean and healthy environment, bring about administrative
transparency and accountability, and enable the public to participate in the planning of and
decision taken on developments which may affect them and the environment. Although most
of the important stipulations of the EIA Proclamation will be dealt with in more details
elsewhere in this paper, the following paragraphs will provide the highlights of some of them.

First, the Proclamation recognizes EIA as a tool applicable to both strategies and projects. As
prior discussions have shown, the two generations of EIA emerged in many countries at
different times. However, the use of EIA as early as possible, that is, at strategic level, is
advisable than using it only at project level for limiting its use to projects will make the
107

Actually, there was a de facto EIA in Ethiopia even before the enactment of the EIA Proclamation because a
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Further, the fact that institutions like the World Bank started using EIA as a loan condition before 2002 could be
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consideration of environmental values in decision-making process late. Cognizant of this fact,
the EIA Proclamation recognizes both aspects of EIA simultaneously. In this regard, first,
article 2(3) of the Proclamation defines EIA broadly as the methodology of identifying and
evaluating in advance any effect, be it positive or negative, which results from the
implementation of a proposed project or public instrument. This definition obviously
includes lower-level EIA as it states that proposed projects can be subject to EIA. Moreover,
article 5 of the EIA Proclamation clearly requires the use of EIA at project level. Similarly,
the inclusion of the expression public instrument, which refers to a policy, a strategy, a
program, a law or an international agreement, in the definition of EIA shows the recognition
of SEA in our system of environmental law. Besides, article 13 of the EIA Proclamation
specifically requires the use of EIA for public instruments that are listed by FEPA as subject
to EIA. Thus, for example, if Ethiopia has a plan to implement a new city master plan, the
approval of the plan should be preceded by SEA provided, of course, that it is subject to
EIA.108 Therefore, it could be said that the fact that the EIA Proclamation was enacted late
helped our system of environmental law to recognize both aspects of EIA simultaneously.

Second, articles 5 and 13 of the EIA Proclamation declare that actions that are subject to EIA
should be determined by FEPA by issuing directives. Article 6(4) of the Environmental
Protection Organs Establishment Proclamation also imposes on FEPA the duty to establish a
system for EIA of public and private projects as well as for social and economic development
policies, strategies, laws, and programmes.109 This means, FEPA is under obligation, in
accordance with both Proclamations, to establish the necessary system that will make the
procedure of EIA work at both strategic and project levels. For example, FEPA bears, inter
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alia, the responsibility to issue directives which determine the projects and public instruments
that must pass through the EIA process.110 Consequently, those who are required to do EIA
will only be required to do EIA with respect to the actions to be determined in accordance
with FEPA’s instruments. If an action is not identified in FEPA’s directives/guidelines as
subject to EIA, then neither its approval (at strategic level) nor implementation will be
subject to EIA.

In order to determine which action should be listed as subject to EIA and which should not
be, FEPA must consider the possible consequences (impacts) of the action on the
environment. For a project, this can be done by taking into account, as stipulated under article
4 of the EIA Proclamation, the size, location, nature, cumulative effect with other concurrent
impacts or phenomena, trans-regional effect, duration, reversibility or irreversibility or other
related effects of a project. If FEPA or a Regional Environmental Agency (REA)111 faces a
project that has both beneficial and detrimental effects but which, on balance, is only slightly
or arguably beneficial, it should err on the side of caution.112 This means, if the benefit of a
project is slight or arguable when compared to its impacts, FEPA or REAs must decide that
the project will have significant impact on the environment, as precaution is more important
and, hence, subject it to EIA for further examination.

Third, if a project is included in the directives to be issued by FEPA under the Proclamation
as a project requiring prior EIA, then its implementation can only begin under two
circumstances. First, it can be implemented if appropriate EIA is done and authorization to
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that effect is obtained from the relevant environmental protection organ. Second, it can be
implemented if the relevant environmental protection organ issues authorization even if EIA
is not done believing that the project will not have significant impact on the environment. In
default of these two situations, the implementation of a project will be contrary to the
stipulation of the EIA Proclamation.
Fourth, the EIA Proclamation imposes on any licensing agency113 the obligation to ensure
that an environmental permit or environmental clearance certificate (ECC) is obtained for a
project subject to EIA before issuing an investment permit or a trade or an operating license
for any project.114 Although licensing organs are required to ensure the fulfillment of
conditions necessary to obtain licenses under relevant laws, the EIA Proclamation states that
they must consider obtaining authorization from the relevant environmental protection organs
as an additional licensing requirement provided that the action is subject to EIA. For instance,
in order to issue investment permit to a foreign investor, the Ethiopia Investment Agency
must ensure that the applicant meets the minimum capital requirement and other conditions
recognized under investment laws unless the investor is relieved of them due to the nature of
the investment he will undertake.115 According to the EIA Proclamation, therefore, the
Agency should also consider production of ECC as an additional requirement if EIA is
required for the intended investment activity.

Fifth, the Proclamation imposes the duty to do EIA on proponents. Thus, it is up to
proponents, not government organs, to use experts and do EIA to produce reports. This
obligation of proponents extends to revising the environmental impact study that is already
submitted to the relevant environmental protection organ or even redoing EIA, if an

113

As we will see later on, licensing agencies include Investment Bureaus and Trade and Industry Bureaus.
See EIA Proclamation, No. 299/2002 article 3(3).
115
See, for example, Investment Proclamation, No.280/2002, article 11(4).
114

31

unforeseen fact of serious implication is realized after such submission, in order to address
the implications of such unforeseen circumstance.116

Sixth, the Proclamation entrusts the power to ensure that EIA is done and to evaluate EIAs, in
15 working days,117 to environmental protection organs. Since Ethiopia is a federal state, it
divides this power between FEPA and REAs.118 Accordingly, FEPA is responsible for the
evaluation of environmental impact study reports and the monitoring of their implementation
when projects are subject to licensing, execution or supervision by a federal agency or when
they are likely to produce trans-regional impacts.119 On the other hand, REAs in every region
are responsible for the evaluation and authorization of any environmental impact study
reports and the monitoring of their implementation if the projects are not subject to licensing,
execution and supervision by a federal agency and if they are unlikely to produce transregional impacts.120 This implies that both FEPA and REA have been given the responsibility
to ensure the effectiveness of the system of EIA.

Seventh, the EIA Proclamation recognizes the relevance of public participation in the EIA
process and demands that the public is engaged in the process.121 As we will consider later
on, public participation in the EIA process is of paramount importance for the effectiveness
of the system of EIA. Hence, the public must be involved in the EIA process both when EIAs
are done by proponents and when their reports are evaluated by the relevant environmental
protection organs.122

116

See EIA Proclamation, No. 299/2002, article 11.
See id. article 9(2).
118
As we will see later on, FEPA is now delegating its power to review EIAs to sectoral ministries or agencies.
119
EIA Proclamation, No. 299/2002, article 14(1).
120
See id. articles 14 and 9.
121
See id. articles 6, 9 and 15.
122
After all, in Ethiopia public participation in the EIA process seems to be a constitutionally guaranteed right.
In this sense, therefore, the EIA Proclamation could be taken as one of the laws aiming at enforcing the
constitutional provision on public participation See the FDRE Constitution, article 43.
117

32

Eighth, while the Proclamation requires a proponent to fulfill the terms and conditions of
authorization of its project, FEPA and REAs are given the mandate to monitor the
implementation of the projects they have authorized with a view to evaluating compliance
with all commitments made by and obligations imposed on the proponent during
authorization.123 Thus, as we will consider later on, FEPA or REAs may take measures if they
find proponents not complying with their commitments or obligations.

Ninth, in order to make environmental protection more effective through the use of EIA, the
Proclamation obliges environmental protection organs to provide incentives to projects (not
public instruments, though) that are destined to rehabilitate a degraded environment or
prevent pollution or clean up environmental pollution. The incentives include technical and
financial support. However, the Proclamation makes the provision of incentives to such
projects contingent upon the capacity of environmental protection organs.124 Thus, within the
limits of their capacity, FEPA and REAs are under obligation to grant incentives to the
projects mentioned before.

Tenth, after providing for a number of important stipulations, the EIA Proclamation provides
for the pecuniary penalty those who violate its provisions and other laws pertaining to EIA
will have to face although such penalty, as we will see in subsequent chapter, applies only to
proponents of private projects.125 This appears a second assurance that the Ethiopian
government is indeed committed to make the system of EIA as effective as possible by
penalizing deviations not only form the provisions of the EIA Proclamation but also from
other laws pertinent to EIA such as the regulations and directives to be issued under the
Proclamation.
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Finally, realizing that the effective implementation of its provisions requires the issuance of
implementing laws, the Proclamation authorizes the Council of Ministers and FEPA to issue
regulations and directives, respectively.126 Actually, in the absence of these subsidiary laws
aiming at putting the stipulations of the EIA Proclamation into effect, the EIA Proclamation
can hardly produce any of its desired result. This is so because the provisions of the
Proclamation are too general to render themselves applicable without being assisted by
subsidiary laws. Thus, the recognition that the necessary regulations and directives
can/should be made by the Council of Ministers and FEPA is justifiable as the existence of
these laws is extremely essential for the effectiveness of the Proclamation, hence, the system
of EIA in the country.

Therefore, despite its late introduction, the EIA Proclamation attaches great importance to the
procedure of EIA. Moreover, it contains a number of important stipulations which aim at
making the system of EIA work effectively and produce its intended results. In light of these
stipulations, therefore, it would not amount to exaggeration if one argues that the EIA
Proclamation is a fundamental law on EIA in Ethiopia. In the subsequent chapters, we will
consider what the reality in relation to EIA is like in the country vis-à-vis what is intended by
the provisions of the EIA Proclamation.

2.2.1 Obligation to Undertake EIA
According Squillace, EIA becomes more effective when it occurs in an atmosphere of
neutrality towards a particular proposed action.127 This means, the system of EIA can be more
successful and, hence, be able to produce the desired results if it is handled by a person who
does not have an interest in the proposed action. After all, it may be very difficult to argue
that a person who has a stake in the proposed action can be objective when he/it conducts
126
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EIA. Moreover, if EIA is done by a neutral person, it can secure public confidence in the
system of EIA and also win public support for the proposed action, whereas biased EIA leads
to loss of public confidence in the system and support for the proposed action.128 Therefore,
employing a neutral person or body to handle EIA has many advantages. This being the case,
then, the point worth considering is the approaches that countries have adopted to resolve this
issue.

Generally, one can identify at least two approaches to the organs that are responsible for
doing EIA. First, some countries have opted to give the responsibility to do EIA to
government organs. For example, in the USA, the duty to conduct an environmental impact
study (EIS) is imposed on federal agencies, not proponents (unless the agencies themselves
are the proponents).129 This approach may be advantageous since it can be presumed that
government organs can be independent and more sensitive to environmental needs than
proponents who are usually business persons.130 A case in point is the rules of the US Council
of Environmental Quality (CEQ) which prohibit the preparation of an EIA by a private party
proponent or by any person who may have an interest, financial or otherwise, in the outcome
of a project.131 This could be taken as an indication of the greater trust that the US puts in its
government in relation to the objectivity of an EIS than in a private party proponent or its
paid consultant. Moreover, Squillace argues that most rational persons will necessarily be
greatly cynical about the impartiality of an EIS prepared by a proponent or its hired
consultant.132
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However, while supporting the preparation of an EIS by an independent body, it is interesting
to note that the US system allows an agency to do its own EIS when it is a proponent.133 In
this case, there will be a conflict of interest which can compromise the agency’s
independence in relation to the EIA it undertakes. However, it is argued that the conflict that
an agency faces is less significant than the one that a private proponent faces because the
agency lacks financial interest in the outcome of an action for which an EIS is required.134 In
other words, even if both options may be evils under such circumstances, an agency is
regarded as a lesser evil. Moreover, it is argued that the problem of neutrality of an agency
that does EIS for its own actions could be eased by making environmental office give
technical assistance and advice to the agency during EIS.135 Therefore, there are many good
reasons to entrust the duty to conduct an EIA to government organs.

On the other side of the fence, one can also argue that mission-oriented government organs
may at times be in dilemma since they have conflicting interests. On the one hand, the
agencies have to ensure that their missions are accomplished by creating conducive
environment such as by easing conditions for investment in their sectors. On the other hand,
they have to ensure that the environment is protected by ensuring that EIA is used properly.
This means, when there is a tension between the two goals, they have to strike a balance,
whereas, under such circumstances, these agencies may not be less likely to do the right thing
than the private proponents. In other words, the agencies may not actually be lesser evils as
the above discussion has tried to portray them. Speaking particularly from the perspective of
developing or the least developed countries, government organs may not be that independent
or sensitive to the environment than they are to the achievement of their primary objectives
such as increasing investment activities. This is exactly what the practice in Ethiopia reveals
133
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as we shall see later on. Thus, although the approach that favors entrusting the responsibility
to do EIA to government organs may be good for various reasons, it has also its own
drawback.136

The second approach, which is generally accepted, favors permitting proponents to do the
EIA, either by themselves if they command the necessary expertise137 or by hiring
consultants,138 and reserving the responsibility to evaluate their EIAs to government
organs.139 However, some scholars argue that this approach is flawed because proponents will
only start doing EIA after they have formulated a specific proposal that needs government
approval.140 Since most proponents will act in their own self-interest most of the time, one
can be confident that the EIS will focus primarily on what the proponent wants to do, not on,
for example, alternative courses of actions.141 For example, it makes little sense for a
proponent to choose another course of action as an alternative and analyze it from
environmental perspective and then conclude that the alternative chosen is superior to the
course of action previously chosen.142
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There is some truth in the above argument. This is so because consultants who are business
persons do not want to lose clients by failing to produce EIAs which favour the
implementation of their clients’ proposed actions.143 This can be the case in countries like
Ethiopia where, as we will see later on, many consultants do not have much work to do as
EIA is not done frequently. On the other hand, there can be an argument supporting the
second approach. For instance, it could be said that private proponents can produce better
EIAs because their reports could be scrutinized in particular in countries where there are
public hearings on EIAs or where third persons do have the right to challenge the adequacy of
EIAs.144 Moreover, in many countries where the second approach is adopted to conduct EIA,
proponents are required to consult with the government for some initial guidance on the
content and scope of the assessment, whereas such consultation commonly results in the
issuance of Terms of Reference (TOR) in which the stipulated contents of the EIA to be done
are sets forth.145 This shows that the government still retains some role to play in the EIS.
Hence, the problem of lack of neutrality may be reduced. Nevertheless, there is doubt, in
many cases, about the actual usefulness of the TOR that is issued by the government.146

In any case, practice shows that many countries have opted for allowing private proponents
or their consultants to do EIA because of the cost implication of making government organs
do EIA.147 In other words, it is the second approach that is generally used, whereas countries
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have chosen it because primarily they do not need to bear the cost of doing EIA.148 There is,
nonetheless, an argument against this fear. It is said that a proponent of an action can be made
to bear the cost that the government incurs when it prepares an EIS.149 Hence, the
government can entrust the mandate to do EIA to its agencies without fear of the related
cost.150

In Ethiopia, like in many other countries, the second approach is adopted. In this regard, the
EIA Proclamation states that a proponent shall undertake EIA by using experts, identify the
likely adverse impacts of his project, incorporate the means of their prevention or
containment, and submit to FEPA or REA the EIS report together with the documents
determined as necessary by FEPA or REA. Moreover, the Proclamation stipulates that a
proponent has to bear the cost of undertaking an EIS and preparing an EIS report. Further, it
states that while implementing a project, a proponent shall fulfill the terms and condition of
authorization,151 whereas failure to do so may lead to the suspension or cancellation of a
license to implement it.152

2.2.1.1 Consultants
In some countries, environmental laws do not expressly recognize the role of consultants in
the EIA process. For example, in Swaziland and Namibia, environmental laws require
proponents to do EIA while tasking the competent authority to monitor compliance with the
148
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process.153 On the other hand, there are countries that expressly recognize the role of
consultants in the EIA process and, hence, demand the preparation of EIA by the consultants.
For instance, South Africa requires the appointment of an independent consultant who will
conduct an EIA on behalf of a proponent.154

In Ethiopia, the EIA Proclamation expressly recognizes the role of consultants (experts) in
the EIA process. After imposing on proponents the duty to do EIA, the Proclamation requires
them to use experts (consultants) that meet the requirements specified by FEPA’s directives
in order to conduct EIA and prepare reports thereof.155 Hence, in principle, the EIA
Proclamation does not allow proponents to do EIA by themselves.156

At this juncture, it is interesting to note that the EIA Proclamation uses the term experts
rather than expert which implies that EIA should be done and its report be prepared not by a
single person but by a group of persons with the necessary expertise.157 The stand of the 2003
Procedural Guidelines of FEPA158 is in line with this understanding which uses the
expression consulting firm. Moreover, the Guidelines define consulting firm as an institution
that can command the required qualified professional working group that has demonstrated
the ability to undertake environmental assessment, and meets the requirements specified
under the relevant law. Thus, a proponent must use a group of experts (a consulting firm) to
do EIA and prepare an EIS report to be submitted to the relevant environmental protection
organs.
153
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The Proclamation requires these experts to meet the requirements specified under directives
issued by FEPA. This shows that FEPA is expected to issue directives providing for the
necessary conditions EIA experts have to fulfill in order to do EIA for proponents. This is in
line with the practice in other countries like South Africa where there are regulations for the
certification and registration of consulting firms/EIA experts.159 Thus, in our case, too, the
required directives may, among others things, provide for the qualifications and field of
qualifications of EIA experts, certification and registration by appropriate government organ
as competent to do EIA in accordance with the relevant law(s), and holding renewed license.
The question then is whether or not we do have consultants in Ethiopia at the moment. If the
answer is in the affirmative, the issue of their certification and registration as envisaged by
the EIA Proclamation remains to be seen because FEPA has not yet issued directives in
accordance with which consultants will be certified and registered.

At the federal level, there are consultants who are registered and licensed to do EIA. Some of
these consultants were certified and licensed by FEPA, others were certified and licensed by
Ethiopian Management Institute, whereas there are still EIA consultants who were licensed
by other organs like the Bureau of Trade and Industry.160 In regions, too, there are licensed
EIA consultants who are doing EIA for proponents. For instance, in the South Nations,
Nationalities, and Peoples Regional State (SNNPRS)161 and Amhara Regional State162 there
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are EIA consultants who are licensed to do EIA although the REAs of these regions did not
certify and register them. It is very interesting to note that in some regions like Oromia163 and
Tigray,164 REAs are not aware of the presence of consultants licensed to do EIA in their
respective regions.

Therefore, it may be safely argued that although they may not be present in all our regions,
there are consultants in the country who are licensed to do EIA for proponents. The next
point worth considering, therefore, pertains to the manner in which those consultants obtained
their licenses because they are required to be certified before they are given licenses. After
all, according to the EIA Proclamation, certification and licensing of consultants must take
place in accordance with the directives FEPA must issue while FEPA has not yet issued these
directives. In the absence of such directives that is expected to provide for clear certification
and licensing procedures, it would not be possible to certify and license consultants because
no one knows what the requirements of such certification and licensing are. On the other
hand, the failure of FEPA, for a decade since the duty to issue certification and licensing
directives was imposed on it by the EIA Proclamation, has created a number of problems
some of which are discussed below.165

First, in order to be certified as a consultant and obtain license to do EIA,
consultants/consulting firms must show that they have the necessary experts. However, it is
not clear what type of experts firms/consultants must have in order to be certified and obtain
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licenses.166 Moreover, there is no clear requirement of the minimum qualifications that an
expert working for a firm/consultant must possess-diploma, first degree, second degree, etc.

Second, there are no clear obligations that consultants/firms need to assume, before they are
certified and given licenses, to discharge in the course doing EIA. For example, it is not clear
whether consultants should agree to engage the public in the EIA process when they do EIA
and if they should also agree to declare that they lack a vested interest in a project for which
they do EIA.167

Third, there are no rules governing the types of consultants/consulting firms that can exist in
Ethiopia. For example, can one consultant/consulting firm do all kinds of EIA for all projectssmall, medium and big? Or should certain consultants/consulting firms, due to their capacity,
be limited to doing EIA only for certain kinds of projects?168

Fourth, it is not clear who can certify and issue license to EIA consultants. Under article 7(2),
the EIA proclamation simply indicates that FEPA is responsible for issuing directives
containing the requirements consultants should fulfill in order to be certified and licensed to
166
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do EIA. It does not say anything in relation to who can certify and license these consultants.
Thus, FEPA may indicate in its directives the possible organs that can certify and license EIA
consultants. For example, in reality, FEPA has been certifying and licensing
consultants/consulting firms. The Ethiopian Management Institute has also been certifying
and licensing consultants/consulting firms claiming that it can issue licenses to persons
engaged in developmental activities. There is nothing that prevents REAs from certifying and
licensing consultants although they have not been doing so thus far. For instance, although
there have been some requests for certification and license, the Tigray Regional State REA
(TREA) has been declining to accept such requests because it was not sure that it could do so;
in the future, however, it has a plan to certify and issue consultancy license to EIA
consultants because TREA made a discussion with FEPA on the matter and realized that
FEPA is now certifying some consultants although there are no guidelines or directives on the
matter.169 However, whoever is empowered to certify and license consultants, it is essential to
have a clear procedure for this purpose. For instance, these organs which are now certifying
and licensing consultants must be clear about what they have to consider to certify and
license consultants. In this regard, FEPA considers, for example, whether applicants have
professionals like engineer, sociologist, economist, and biologists to effectively do EIA
before certifying and licensing them.170

At this juncture, one may ask if a consultant/consulting firm that is licensed/certified by
FEPA can do EIA for all the projects falling under the jurisdiction of both FEPA and REAs.
Or alternatively, should a consultant/consulting firm obtain licenses from FEPA and REAs to
do EIA for projects falling under the jurisdiction of FEPA and REAs however difficult that
may be for it involves obtaining many licenses from all the concerned organs? One may also
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wonder what the impact of a license obtained from the Ethiopian Management Institute
should be. If FEPA issues the required directives, they might address these and other relevant
issues.

Fifth, it is possible to use a foreign consultant/consulting firm to do EIA. However, because
of the lack of procedure for certifying and licensing consultants/consulting firms, it is not
clear whether or not foreign consultants/consulting firms can be legally certified and licensed
to do EIA in Ethiopia. If they can be licensed, then, the conditions on which they can be
licensed, the terms of the license’s validity, the EIAs that they can do (for all projects or only
for some of them), and the organ that can certify and license them are not clear. Of course,
practice shows that there are proponents like the Ethiopian Electric Power Corporation, as we
will see later on, that have been using foreign consultants to do their EIAs.

Sixth, individuals who are experts in a given area may want to be certified and given license
to do EIA only in relation to their areas of expertise. For example, a zoologist may want to
obtain license to do EIA only in relation to the impact of a given project on animals.
However, once again, the absence of licensing/certification procedure makes this possibility
unclear.

Finally, once a license is issued, it has to be renewed like any other licenses. However, the
absence of licensing/certification procedures has left this issue unanswered. Related to this
are the factors that have to be considered in order to renew the licenses of EIA consultants.
For instance, should a consultant maintain its initial staff profile or upgrade or increase them
to have its license renewed?

At this juncture, one must bear in mind that although consultants’ certification and licensing
directives have not been issued so far, FEPA prepared EIA Procedural Guidelines in 2003,
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which are still at draft stage and which deal with some of the points raised earlier on.171 For
instance, the draft guidelines provide for the obligations a consulting firm should discharge in
order to do EIA or in the course of doing EIA on behalf of a proponent. The obligations
include having expertise in environmental impact assessment and management which is
commensurate with the nature of the proposed activity and legal requirements; making
available an interdisciplinary team, having solid technical skills and legal know-how, and
local knowledge; managing the participation of interested and affected parties in acceptable
manner; having the facility to produce readable reports that are thorough and informative;
declaring and ensuring at all times that it has no vested interest in the proposed activity and
observe all ethical values of the calling; familiarizing itself with legal and technical
requirements of all the concerned bodies, and be able to include statements from the regional
environmental agencies, certificates and recommendations from the sectoral agencies;
statements of local administration approval as the case maybe; and, an endorsed minutes of
public consultation process by appropriate local authority as verification of the truthfulness of
all information contained in the EIA as well as fairness of the process; providing additional
detailed information related to the EIS report as may be requested; ensuring that interested
and affected parties are provided with all means and facilities enabling them to adequately air
their views and concerns; fulfilling that they are legally registered and licensed to conduct the
task; being capable of presenting an authentic and complete curriculum vitae of experts to be
employed for the task; and presenting a true, pragmatic, analytical, understandable, and
impartial account of the proposed activity.172
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The existence of these guidelines may create the impression that they can be used as
substitutes for the required directives. That is, however, not the case for various reasons.
First, although they are being used, as we will see later on, the guidelines are still at a draft
stage because the body that was expected to approve the guidelines, that is, the
Environmental Council, was not constituted at the time the guidelines were prepared and it
has not approved them even after its establishment. Second, they are not comprehensive. For
example, the level of education of experts consulting firms must employ is not regulated.
Issues relating to area certification are not dealt with. Questions pertaining to the organ that is
competent to certify and license consultants are not addressed. Terms of validity of
consultant’s license, the possibility of recognizing the use of foreign consultant, etc. are also
left out. Third, directives are more observed than guidelines because they are law whereas
guidelines are more like best practices aiming to guide decision-making.

2.2.1.2

Actions subject to EIA

EIA is important to ensure environmental protection for it serves as an early warning about
the possible impacts of a given course of action so that timely measures can be taken, if need
be, to deal with such impacts.173 However, this does not mean that EIA is necessary for every
action although all development actions which may have significant impact on the
environment are potentially subject to EIA.174 The question then is to know what criteria are
used to distinguish actions which are subject to EIA and those which are not. According to
UNEP’s Goals and Principles of EIA, individual states are responsible to determine the
criteria and procedures that should be used to identify actions that are subject to EIA. In this
regard, Principle 2 states:
The criteria and procedures for determining whether an activity is likely to significantly affect
the environment and is therefore subject to an EIA should be defined clearly by Legislation,
173
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regulation, or other means, so that subject activities can be quickly and surely identified, and
EIA can be applied as the activity is being planned.175

Thus, states should provide for these criteria and procedures by making legislation,
regulations, or other instruments. This shows that there is no universal rule for the
determination of actions that are subject to EIA.176 For instance, the legal instruments in SubSaharan African countries do provide for different activities that are subject to EIA on the
basis of the type and scale of activities.177

According to European Council’s Directive, projects including oil refineries, power stations,
installations for disposal of radioactive waste, iron and steel works, asbestos works, chemical
works, motorways, ports and waste-disposal installations must be subject to EIA.178 Other
projects in the fields like agriculture and aquaculture; extractive industry; energy industry;
production and processing of metals; mineral industry; chemical industry; food industry;
textile, leather, wood and paper industry; rubber industry; infrastructure projects; projects
involving tourism and leisure may be subject to EIA as well.179 Moreover, certain plans and
programmes which impact upon the environment are subject to SEA.180 For example, plans
and programmes for agriculture, forestry, fisheries, energy, industry, transport, waste
management, water management, telecommunications, tourism, town and country planning
are subject to SEA.181

In the US, projects are classified into three categories for the purpose of EIA. The first
category includes projects which are considered to have no significant impacts on the
175
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environment, either individually or cumulatively.182 Thus, they are categorically excluded
from EIS. The second category includes projects that require EIS due to their size or
impact.183 The third category includes projects for which there is no certainty whether EIS is
needed.184 In other words, the third category consists of projects which may or may not have
significant impacts on the environment but which are not known for sure. Thus, they are
subject to preliminary assessment which may lead to either finding of significant impact or
finding of no significant impact.185

The practice in Asia also seems similar to that of the US and Europe. For instance, the Asian
Development Bank categorizes projects into three parts, that is, projects which have
significant environmental impacts, projects which have significant environmental impacts but
of lesser degree as compared to the first, and those projects which are unlikely to have
adverse impacts on the environment, whereby the first category are subject to full EIA and
the second category are subject to Initial Environmental Examination, and the third are
excluded from EIA.186

In Ethiopia, too, the fact that there can be actions that do not require EIA and those which
require EIA is recognized. However, the EIA Proclamation does not provide for a list of
actions subject to EIA; nor are there any regulations which provide for such actions. For
instance, the Council of Ministers is mandated to issue regulations providing for investment
incentives and investment areas reserved for domestic investors to implement the provisions
of the Investment Proclamation No.280/2002 which the Council did issue.187 However,
although the EIA Proclamation could require the Council of Ministers to issue regulations
182
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specifying actions which must pass through EIA, like the Investment Proclamation
No.280/2002 which contains such stipulation, it requires FEPA to issue directives specifying
actions that should be subject to EIA by taking into account the size, location, nature,
cumulative effect with other concurrent impacts or phenomena, trans-regional effect,
duration, reversibility or irreversibility or other related effects of the project in order to assess
impacts. Further, it enjoins FEPA to err on the side of caution while determining the negative
impact of a project having both beneficial and detrimental effects, but which, on balance, is
only slightly or arguably beneficial.188 Accordingly, FEPA issued such directives for the first
time in 2008. These directives provide for some projects which are subject to full EIA.189 Yet,
as subsequent discussions will reveal, these directives do have various defects which make
them inapplicable at the moment.

An important instrument to consider in relation to the actions that are subject to EIA and that
are not is the EIA Procedural Guidelines of FEPA which are final for FEPA but not formally

188
189

EIA Proclamation, No 299/2002, articles 4, 5(2) and 13(2).
The projects listed by the directives are:
1. Mine explorations that is subject to federal government permit;
2. Dam and reservoir construction (dam height 15m or more, reservoir storage capacity 3 million m3 or
more, or power generation capacity 10MW or more);
3. Irrigation development (irrigated area of 3000ha or more);
4. Construction of roads (Design and Standard DS1, DS2, DS3) with a traffic flow of 1000 or more;
5. Railway construction;
6. Taking fish from lakes on a commercial scale;
7. horticulture and floriculture development for expert;
8. Textile factory;
9. Tannery;
10. Sugar refinery;
11. Cement factory;
12. Tyre factory with production capacity of 15,000 Kg/day or more;
13. Construction of urban and industrial waste disposal facility;
14. Paper factory;
15. Abattoir construction with slaughtering capacity of 10,000/year or more;
16. Hospital construction;
17. Basic chemicals and chemical products manufacturing factory;
18. Any project planned to be implemented in or near areas designated as protected;
19. Metallurgical factory with a daily production capacity of equal or more than 24,000 Kg;
20. Airport construction;
21. Installation for the storage of petroleum products with a capacity of 25,000 litres or more;
22. Condominium construction; and,
23. Establishment of industrial zone.
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approved by the Environmental Council (EC) as required by the Environmental Protection
Organs Establishment Proclamation. A year after the enactment of the EIA Proclamation,
FEPA issued Environmental Impact Assessment Procedural Guidelines.190 These Guidelines,
which are annexed to this paper, provide for actions that are subject to EIA and those which
are not. Generally, the Guidelines contain three schedules: Schedule I contains actions that
require full EIA, schedule II contains actions that require preliminary EIA, and Schedule III
contains actions that may not require EIA. For instance, Schedule I contains some
agricultural, forestry, and fisheries activities, wildlife, tourism and recreational development,
energy industry, petroleum industry, textile industry, wood, pulp and paper industries, public
instruments, and all projects in environmentally sensitive areas irrespective of their nature.
Schedule II contains small-scale activities and enterprises such as fish culture, bee-keeping,
small animal husbandry, horticulture and floriculture. Finally, Schedule III covers projects
such as social infrastructure and services (small scale educational facilities), audio visual

190

FEPA Guidelines, Supra note 108, Annex III, Schedule of Activities. Actually, so far, FEPA has issued two
Procedural Guidelines; that is, the Environmental Impact Assessment Guideline Document, issued in 2000, and
the Environmental Impact Assessment Procedural Guidelines Series 1, issued in 2003. According to Ato
Solomon Kebede and Ato Wondosen Sintayehu, the later Guidelines have replaced the former. Ato Solomon
Kebede and Ato Wondosen Sintayehu, Speaking as guests to the Class of LL.M and PhD students, at Akaki
Campus, AAU, in Addis Ababa (November 17, 2009). However, it must be noted that neither of them was
approved by the Environmental Council. Thus, the 2000 Guidelines were replaced before they were approved
and the 2003 Guidelines are still at draft stage. At this juncture, one has to note that article 13(2) of the EIA
Proclamation requires FEPA to issue Guidelines, not directives, to determine the category of public instruments
that should be subject to EIA. On the other hand, FEPA issued the 2003 FEPA Guidelines which contain list of
some public instruments that are subject to EIA. Hence, it could be said that FEPA has discharged its duty of
determining which public instrument is subject to EIA and which is not. However, the truth is that FEPA cannot
discharge this duty only by issuing Guidelines specifying actions (including public instruments) that are subject
to EIA. Thus, the issuance of Guidelines does not relieve FEPA of its duty to make directives. First, the
controlling version (that is, the Amharic version) of the EIA Proclamation requires the issuance of directives,
not Guidelines, to determine actions (projects and public instruments) that should be subject to EIA. Second,
article 13(1) of the EIA Proclamation requires FEPA to issue directives, not Guidelines, in accordance with
article 13(2) to determine the public instruments that should be subject to EIA. Thus, the use of Guidelines
under article 13(2) seems an oversight. Third, since the Proclamation requires directives to list projects that are
subject to EIA, there is no reason to demand a different document for the determination of public instruments
that are subject to EIA. Therefore, the obligation of FEPA to issue directives determining actions that are
subject to EIA is still not discharged.
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production, and teaching facilities unless they are going to be implemented in
environmentally sensitive areas.191

Therefore it could be concluded that, in Ethiopia, actions that are subject to EIA are known
and EIA should be done in accordance with these Guidelines. Nevertheless, the fact that the
Guidelines do have some major problems makes such a conclusion less tenable. Despite this,
FEPA uses the Guidelines to require, review and decide upon EIAs although it cannot force
proponents to do EIA and take measures based on them if EIA is not done.192 Moreover,
some REAs such as the environmental protection organs in Oromia, SNNPRS, and Tigray are
using the Guidelines as though they were approved by the EC. Of course, while some of the
REAs use the Guidelines without knowing that they are still at draft stage, others use them
knowing that they are at draft stage because they do not have any other option and also
because FEPA itself is using them as though they were approved.193 This means, the
Guidelines are actually de facto operative. On the other hand, the REA in Amhara Regional
State issued its own guidelines based on FEPA’s Guidelines which it is using at the moment
in relation to EIA. Therefore, in this paper, I will also use or quote the 2003 FEPA Guidelines
as though they were approved because they are either de facto operative or adapted by some
REAs and hence made operational. Hence, it is possible to have EIA done or a system of EIA
work in Ethiopia while the possibility will be higher if licensing organs also know about the
existence of these Guidelines and require those who seek licenses from them to produce ECC
from the relevant environmental protection organs to issue license when EIA is required by
the Guidelines.194

191

For more on the list of activities that are subject to EIA in accordance with the guidelines, see the annex of
the guidelines to this paper.
192
Solomon Kebede, Supra note 160.
193
Interviews with various personnel at REAs, Supra notes 161, 163, and 164.
194
However, the major drawbacks here are, first, neither environmental protection organs nor licensing
authorities can lawfully force proponents to do EIA if they refuse to observe FEPA’s EIA Guidelines because
they can argue that the Guidelines are still at draft stage and hence not binding. Second, the EIA Proclamation
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2.2.1.3 Stages in EIA
In Ethiopia, there are no regulations or directives which provide for definite steps in the EIA
process.195 However, the 2003 FEPA Procedural Guidelines state that pre-screening,
screening, scoping, preliminary assessment, environmental impact study, reviewing,
decision-making, and systematic EIA follow-up are the comprehensive steps in the EIA
process.196 In the following sections, we will consider what the Guidelines expect to be done
at every stage of the EIA process from both proponents and environmental protection organs.

A. Pre-screening and Screening
Pre-screening is not normally taken as a part or a stage in the EIA process.197 However, its
application is recommended in recognition of its importance to enhance the overall
effectiveness of the EIA System.198 It is a stage where the proponent and the respective
environmental or sectoral agencies establish contact and hold consultation on how best to

requires FEPA to issue directives, not guidelines, to provide for actions that are subject to EIA. Third, licensing
organs are not required, as we will see in chapter six, by laws other than the EIA Proclamation to require ECC
as a condition to issue license. However, as subsequent discussion will reveal, some licensing organs have been
forcing applicants to observe the Guidelines in order to obtain licenses.
195
Although there are differences between project level EIA and strategic level EIA, it is said that the tasks
involved in strategic level EIA are similar to those in project level EIA, and, hence, many project level EIA
methods can be adapted to strategic level EIA methods. For example, SEA would involve screening, scoping,
prediction, consultation, public participation, mitigation of impacts, and monitoring. See PRASAD MODAK
AND ASIT K.BISWAS, Supra note 66, at 209, 212.
196
FEPA Guidelines, Supra note 108, Section 5.2. Of course, the last step, that is, systematic EIA follow-up is
not part of EIA. It is a step after the EIA process is completed but very important for the effectiveness of EIA
since it is at this stage that authorities try to ensure that the commitments made by or obligations imposed on
proponents are in fact observed.
197
See id., Section 5.2.1. Moreover, one can mention practices which show that there are proponents
(consultants) who actually adhere to this stage. For example, in the EIA report for the Habasha Cement Share
Company, there is an indication that pre-screening consultation was held as the report states that contacts and
discussions with resourceful persons were made to get insight about the existing regulatory and institutional
arrangements governing cement industry in Ethiopia in general and in Oromia Regional State in particular.
Thus, as the EIA Guidelines envisage, contact was established between and discussions were made by the
proponents of Habasha Cement Factory and the concerned bodies such as FEPA and OREA officials in order to
create understanding on how best to proceed with the project. See Section 1.3.2 (or p.2) of the EIA report for the
Habasha Cement Factory, infra note 213.
198
See FEPA Guidelines, Supra note 108, Section 5.2.1.
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proceed with the EIA.199 The undertaking of a pre-screening consultation is advisable for it
saves time and fosters a mutual understanding about the requirement.200

On the other hand, screening is a process of determining whether or not a proposal requires
EIA, and the level at which the assessment should occur.201 In this regard, two broad
approaches can be used, that is, to use a list of actions in order to determine which actions
should be assessed, or to establish a procedure for the discretionary determination of which
actions should be assessed.202 In other words, a document containing a list of actions may be
issued to help proponents identify for which actions they need to do EIA or, alternatively, the
relevant authority may be given the discretion to determine, on case by case basis, which
action should pass through the EIA and which should not.203

Whichever approach is adopted, an effective screening is very important because without it
an unnecessarily large number of actions may be assessed and some actions with significant
adverse impacts may be overlooked.204 This means, the purpose of the screening process is,
on the one hand, to prevent unnecessary assessments of a large number of actions that will
not have significant environmental impacts and, on the other hand, to ensure that actions with
significant adverse environmental impact will be assessed.205 That is why the process of
screening is said to narrow the application of EIA to those projects that may have significant

199

See id.
See id.
201
See id., Section 5.2.2.
202
CHRIS WOOD, ENVIRONMENTAL IMPACT ASSESSMENT: A COMPARATIVE REVIEW (Longman)
(1995) 115-117 in LANA ROUX AND WILLEMIEN DU PLESSIS, EIA LEGISLATION AND THE
IMPORTANCE OF TRANSBOUNDARY APPLICATION in LAND USE LAW FOR SUSTAINABLE
DEVELOPMENT 99 (NATHALIE J. CHALIFOUR ET Al. eds., Cambridge University Press, (2006), 2007). In
practice, these two approaches are not always strictly applied, but a mixture of both is used in some instances.
The required information must be clear and detailed, describing actions, criteria, thresholds, and screening
procedures. See id.
203
LANA ROUX and WILLEMIEN DU PLESSIS in NATHALIE J. CHALIFOUR ET Al, Supra note 6, at 99.
204
CHRISTOPHER WOOD, SCREENING AND SCOOPING in ENVIRONMENTAL ASSESSMENT IN
DEVELOPING AND TRANSITIONAL COUNTRIES 72 (Norman Lee and Clive George eds., John Wiley and
Sons Ltd., 2000).
205
LANA ROUX and WILLEMIEN DU PLESSIS in NATHALIE J. CHALIFOUR ET Al, Supra note 6, at 99.
200
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environmental impacts.206 In any case, at the screening stage, a proponent initiates the process
by submitting the project profile or an initial environmental examination report after
undertaking an initial environmental assessment, to the relevant environmental agency.207
This project profile is normally called screening report or initial environmental examination
report.208

B. Preliminary Assessment
A preliminary assessment is considered to be one of the results of the screening process.209
After screening, proponents will come to decide whether or not an EIA is necessary for their
actions. If they conclude that EIA is necessary, they will decide the type of EIA that is
necessary; preliminary EIA or full scale EIA.210 Preliminary EIA is required for projects with
limited impacts or for projects in which the need of full scale EIA is unclear or project
proposals with inadequate information, whereas full scale EIA is necessary where there is
sufficient ground for detailed assessment.211

C. Scoping
The scoping stage is the process of interaction. It aims at identification of boundaries of EIA
studies, important issues of concerns, and significant effects and factors to be considered.212

206

Id.
See FEPA Guidelines, Supra note 108, Section 5.2.2.
208
See id.
209
See id.
210
See Id.
211
See id. See also LANA ROUX and WILLEMIEN DU PLESSIS in NATHALIE J. CHALIFOUR ET Al,
Supra note 6, at 99.
212
In the US, CEQ Regulations provide for ten criteria which can be used to determine the significance of
impact at screening and scoping stages. These criteria are:
1. Is the impact adverse or beneficial?
2. Does the action affect public health or safety?
3. Is the action located in unique geographic area?
4. Are the effects likely to be highly controversial?
5. Does the proposed action pose highly uncertain or unique or unknown risks?
6. Does the action establish a precedent for future actions with significant effects, or represent a decision in
principle about future considerations?
7. Is the action related to other activities with individually insignificant but cumulatively significant
impacts?
207
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The purposes of scoping are to involve potentially affected groups, consider reasonable
alternatives, evaluate concerns expressed, understand local values, determine appropriate
methodologies, and establish the TOR; thus, the outcome of scoping is a scoping report or
TOR for undertaking a full scale EIA.213 FEPA Guidelines require scoping report to include a
brief description of the project, all alternatives identified, issues raised by interested and
affected persons (IAPs), and description of the public participation.214

D. Environmental Impact Study
This could be taken as a central stage in the EIA process as it is the stage at which full scale
EIA is done with a view to generating sufficient information on the possible impacts of an
action.215 In the end, the process leads to the preparation of an EIS report which will be used
to determine whether or under what conditions an action should proceed.216 Thus, this stage
involves, among others things, impact prediction and analysis, consideration of alternatives,

To what degree may the action affect designated or listed or protected sites?
To what degree may the action adversely affect endangered or threatened species and habitats?
Could the action contravene other environmental legislation? See CHRISTOPHER WOOD,
SCREENING AND SCOOPING in ENVIRONMENTAL ASSESSMENT IN DEVELOPING AND
TRANSITIONAL COUNTRIES 72 (Norman Lee and Clive George eds., John Wiley and Sons Ltd.,
2000).
213
CHRISTOPHER WOOD in Norman Lee and Clive George, Supra note 204, at 77. For instance, the EIA
report of the Habasha Cement Factory shows that extensive discussions and consultations with various groups
of people from top to bottom level were undertaken to identify key issues that matter to them. See section
2.1.4(a) or p. 9-11, 86-108 of the EIA report of Habasha Cement Share Company, May 2010. It is, however, not
clear that these discussions and consultations were made before the environmental impact study began as that is
what scoping stage is all about. In fact, although the aim of scoping is identifying the boundaries of EIA studies,
the important issues of concerns, and the significant effects and factors to be considered by involving potentially
affected groups, there is no indication that such involvement did happen at the scoping stage; instead, there is an
indication that these matters were determined or indentified by a consultant itself. On the other hand, a closer
look at the report shows that the scoping stage was adhered to in relation to some matters. For instance, the
report reveals that, among other things, matters such as alternatives sites for the project were considered, issues
that might matter to the local community were also raised and evaluated, and attempts were made to understand
the local community such as their religion and style of living, in a non-participatory way though. See JEMA
International Consulting Pvt. Ltd. Co., Detailed Environmental and Social Impact Assessment (ESIA) Study
Report for Habasha Cement Share Company, May 2010 (hereinafter, Habasha Cement Factory) at 16ff. (The
report is available in the archive of OREA.)
214
FEPA Guidelines, Supra note 108, Section 5.2.3.
215
Id. Section 5.2.4.
216
See id. The preparation of an EIA can be regarded as the step that makes the EIA process meaningful
because it contains the findings related to the predicted impacts of the proposal on the environment. See CHRIS
WOOD in LANA ROUX AND WILLEMIEN DU PLESSIS, Supra note 202, at 143.
8.
9.
10.
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preparation of environmental management plan such as mitigation and monitoring activities,
and preparation of contingency plan.217

E. REVIEWING
Once a full scale EIA is conducted, a proponent is supposed to submit an EIS report to the
relevant reviewing authority which could be FEPA (or its delegate) or REA. The concerned
organ will then review the report in order to determine the quality, adequacy, sufficiency, and
relevance of the information provided in an EIA as a basis for decision making.218 Thus, if it
is believed, for example, that the EIA does not adequately address all the relevant issues, the
proponent will be required to generate more information as may be guided by the reviewing
organ. If, however, the report is believed to adequately address the environmental effects of a
217

See FEPA Guidelines, Supra note 108, Section 5.2.4. In some ways, practice also seems to show that at least
some of the things that are expected at this stage are done. For example, the EIA report for the Habasha Cement
Share Company identifies both the positive and negative impacts of implementing the project, analyzes them
and identifies the possible mitigation measures that could be adopted. Some of the positive impacts of the
project, as identified in the report, include contributing to the needs of the country in the area of cement
provision, generating foreign currency through cement export, contributing to transfer of technology as the
proponents are planning to employ new technology in the field of cement production, creation of job
opportunities, and improvement of infrastructure such as roads, schools, hospitals, and recreational centers. The
adverse impacts, on the other hand, include creation of health and safety hazards such as through increased
traffic to and from the projects sites, air pollution through dust and green gas emission, sound pollution, increase
in wastes, causing resettlement of the people in the project sites which may affect community, family and
religious values, increase in sickness and disease, increase in living standards due to job creation and increase in
crime rate and use of drugs in the project sites. The study further identifies the possible mitigation measures that
could be adopted to avoid or minimize the above adverse impacts. This includes installation of suitable sound
suppressors and provision of ear protectors to workers to avoid or minimize sound pollution, using covered or
enclosed conveyers, crushers, etc., site landscaping and vegetation to minimize pollution from dust emission,
increasing energy efficiency to consume less energy or using alternative fuels like biomass to reduce emission
of carbon dioxide, complying with international, national, and local occupational and safety standards to
minimize occupation and safety hazards and also training people to avoid such hazards such as by using
protective devices, avoiding building permanent infrastructure which will not be used after construction,
provision of new amenities if local infrastructure is inadequate, and recycling, incineration and proper disposal
to deal with wastes. However, the mitigation measures that were identified in the report are not adequate
because they do not deal with some of the adverse impacts such as the likely increase in the living standards of
the local community and the likely increase in crime rates and drug use in the local community. Of course, it
would have been possible for the EIS to propose, inter alia, giving assistance to the local community to deal
with these adverse impacts. For instance, the member of the local community may be granted priority during
employment or financial aids to deal with increase in standard of life. Similarly, the law enforcement body in
the local community could be granted some financial aids to build its capacity through, inter alia, hiring more
law enforcement agents to deal with increase in crime rate and drug use. The other important element of an EIS
is the identification of alternative course of actions. In the EIS for the Habasha cement, no alternative course of
action was identified. In fact, the EIS was done on the assumption that the project will not be changed.
However, there is an indication that alternatives were considered in relation to the sites for the implementation
of the project. See Habasha Cement Factory, Supra note 213, at109ff.
218
For more on the purpose of EIA report review, see LANA ROUX and WILLEMIEN DU PLESSIS in
NATHALIE J. CHALIFOUR ET Al, Supra note 6, at 101.
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proposed action, then the reviewing organ will proceed to making decision. In the process,
this organ is guided by factors such as compliance with the approved TOR, required
information, the examination of alternatives, assessment of impacts, appropriateness of
mitigation measures and monitoring schemes as well as implementation arrangements, the
use of scientific and analytical techniques, and the extent of public involvement and
reflection of IAPs’ concerns.219

F. Decision-making
This is the stage at which the fate of a given proposal is decided on. In other words, here
whether a proposal is to proceed and under what conditions will be decided on. Thus, it
involves requesting supplementary or new EIA report, approval or rejection of the proposed
action.220 If the EIA report that is already submitted to the reviewing body does not provide
adequate information on the impact of the proposed action on the environment, the proponent
may be required to do supplementary EIA or new EIA depending on the degree of the
inadequacy of the EIA report.221 If, on the other hand, the EIA report produced by the
proponent is adequate, the concerned organ will decide whether the proposed action should
be adopted or rejected.222 Thus, if the harm the implementation of the project may cause to
the environment is less than the benefits, the proposed action may be adopted. Such approval
may, however, be subject to different conditions. For instance, the implementation of a given
action may be made subject to conditions such as performance reports by the proponent at
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See FEPA Guidelines, Supra note 108, Section 5.2.5. According to Norman Lee, the quality and
effectiveness of EIS review depends, among other things, on the stage in the EIA process at which it is
undertaken, the qualifications, experience and degree of independence of the reviewers, the availability of the
relevant documentation for review, the resources and time provided for review, the transparency and degree of
participation in the reviewing process, the status of the review findings, and the use made of these [findings] at
subsequent stages of the EIA process and project cycle. NORMAN LEE, REVIEWING THE QUALITY OF
ENVIRONMENTAL ASSESSMENT in ENVIRONMENTAL ASSESSMENT IN DEVELOPING AND
TRANSITIONAL COUNTRIES 137-138 (Norman Lee and Clive George eds., John Wiley and Sons Ltd.,
2000).
220
See FEPA Guidelines, Supra note 108, Section 5.2.6.
221
See id.
222
See id.
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various stages in the project cycle and allowing monitoring activities by environmental
protection organs.223 In any case, once a proposed action is approved, the proponent will be
issued an environmental clearance certificate (ECC).224

On the other hand, if the EIA report reveals that the harm the implementation of the proposed
action may cause to the environment will/may outweigh its benefits, the action must be
rejected.225 Moreover, if there is no certainty about the benefits of the proposed action, it has
to be rejected; likewise, if the proposed action is beneficial but the benefit is only slightly
greater than the harm it may cause to the environment, it has to be rejected.226

G. Follow-Up
As we will see later on, follow-up227 in particular monitoring is essential for the effectiveness
of the system of EIA.228 Cognizant of this fact, the FEPA Guidelines also recognize
systematic follow-up as a last but relevant stage for the effectiveness of the system of EIA.229
In fact, it is said that EIA that ends at the point of decision-making produces nothing but
cost.230 After all, EIA is a process rather than an isolated event, and it is part of the broader
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For example, in Oromia, proponents are granted ECC on condition that they make quarterly reports to the
OREA and their willingness to let OREA officials monitor their performance. See, for example, the ECCs
(letters) issued to proponents of Habasha Cement Share Company and CH Clinker Manufacturer PLC issued on
22 June 2010 and 18 June 2011, respectively. The letters are annexed to this paper.
224
See FEPA Guidelines, Supra note 108, Section 5.2.6. Then, the ECC will be submitted to a licensing body
together with other requirements to obtain a license.
225
Id.
226
This conclusion flows from the reading of article 4(2) of the EIA Proclamation which requires environmental
protection organs to err on the side of caution with regard to projects which are slightly or arguably beneficial.
227
EIA follow-up is said to include monitoring (the collection of data and comparison with standards,
predictions or expectations), evaluation or auditing (the appraisal of the conformity with standards, predictions
or expectations and the environmental performance of the activity), management (making decisions and taking
appropriate action in response to issues arising from monitoring and evaluation activities) and communication
(informing the stakeholders about the results of EIA follow-up). ROSS MARSHALL ET.AL., 23
INTERNATIONAL PRINCIPLES FOR BEST PRACTICE EIA FOLLOW-UP, IMPACT ASSESSMENT
AND PROJECT APPRAISAL 176 (2005).
228
See, for example, LANA ROUX and WILLEMIEN DU PLESSIS in NATHALIE J. CHALIFOUR ET Al,
Supra note 6, at 102.
229
See FEPA Guidelines, Supra note 108, Section 5.2.7.
230
See CLIVE GEORGE, ENVIRONMENTAL MONITORING, MANAGEMENT AND AUDITING in
ENVIRONMENTAL ASSESSMENT IN DEVELOPING AND TRANSITIONAL COUNTRIES 177 (Norman Lee
and Clive George eds., John Wiley and Sons Ltd, 2000); see also William L. Andreen, In Pursuit of NEPA’s
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process of environmental planning and management.231 Accordingly, after a decision has
been taken to proceed with an action, the assessment process should continue into the
implementation stage, into actual operation, and ultimately into decommissioning or the next
planning or policy-making cycle.232

During follow-up (monitoring), the responsible organs try to, among others things, ensure
that the anticipated impacts are maintained within the levels predicted, see that the
unanticipated impacts are managed and/or mitigated before they become problems, realize
and optimize the benefits expected, and provide information for a periodic review and
alteration of impact management plan and enhance environmental protection through good
practice at all stages of the project.233

2.2.1.4 Public Participation in the EIA Process
Recently, there has been a growing consensus that timely and broad-based public
participation234 in the EIA process is a vital ingredient for effective environmental assessment
(EA).235 In this regard, one can mention some international instruments which recognize the

Promise: The Role of Executive Oversight in the Implementation of Environmental Policy, 64 Indiana L. J. 205,
209 (1988-1989).
231
See CLIVE GEORGE in Norman Lee and Clive George, Supra note 230, at 177.
232
See id.
233
See FEPA Guidelines, Supra note 108, Section 5.2.7.
234
The term public may include individuals, experts, groups, NGOs, agencies, the general community, and other
stakeholders. Thus, there can be no one “public” but several “publics” for the purpose of involvement in the EIA
process. See PRASAD MODAK AND ASIT K.BISWAS, Supra note 66, at 170; MICHAEL I. JEFFERY in
NATHALIE J. CHALIFOUR ET Al, Supra note 6, 453. Some writers argue that the concept public
participation does have three elements; access to environmental information, public engagement in
environmental decision-making process and access to justice. See, for example, JANE HOLDER AND MARIA
LEE, Supra note 34, at 86-87. However, this understanding of the concept seems too broad and it equates public
participation with the concept environmental democracy, which contains these three elements. Anyway, this
section of the paper deals with the involvement of the public in the EIA process. Thus, issues relating to access
to environmental information and access to justice may be raised and discussed incidentally elsewhere in this
paper.
235
See ROSS HUGHES, ENVIRONMENTAL IMPACT ASSESSMENT AND STAKEHOLDER
INVOLVEMENT in A DIRECTORY OF IMPACT ASSESSMENT GUIDELINES 22, 2nd ed. (Annie Donelly
et.al. eds., International Institute for Environment and Development, 1998); CHRIS WOOD in LANA ROUX
AND WILLEMIEN DU PLESSIS, Supra note 202, at 225. For example, according to Holder and Lee, recent
decades have seen the emergence of a very widespread consensus that ‘public participation’ is a crucial element
of good and democratically legitimate environmental decision-making. Consensus around public participation
can be seen at every level, international, regional, national and local because, inter alia, ‘experts’ have no
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importance of public participation. First, Principle 7 of UNEP’s Goals and Principles of EIA
recognizes the need to let the public comment on EIAs before decision is made.236 Second,
the Rio Declaration recognizes the importance of public participation in environmental
decision-making as a whole.237 Third, the Convention on Biodiversity requires member states
to allow public participation in the EIA of projects that are likely to have significant adverse
effects on biological diversity.238 Therefore, the recognition of public participation in these
instruments can be taken as a manifestation of the widespread acceptance of the principle of
public participation in environmental decision-making in general and in the EIA process in
particular.
Experience also shows that EIA that successfully involved broad-based public participation239
tended to lead to more influential EA and, consequently to development and delivered more
environmental and social benefits whereas, conversely, EIA that failed to be inclusive tended
to have less influence over planning and implementation, and consequently resulted in higher

monopoly on judgment. Moreover, public participation in decision-making is very often put forward as a way
through the tension between technical and popular input into decisions, and has become a conventional element
of any discussion of ‘good governance’ for the environment. For more on this point, see generally JANE
HOLDER AND MARIA LEE, Supra note 202, at 85.
236
Principle 7 states: “Before a decision is made on an activity, government agencies, members of the public,
experts in relevant disciplines and interested groups should be allowed appropriate opportunity to comment on
the EIA.” See UNEP EIA Principles, Principle 7.
237
See Rio Declaration, Supra note 64, Principle 10.
238
See Convention on Biodiversity, Supra note 64, article 14(1)(2).
239
Some people argue that terms the ‘involvement’, ‘consultation’ and ‘participation’, which are used in the
EIA guideline literature interchangeably, have certain differences. For example, according to Hughes, public or
stakeholder involvement may be taken to encompass the full spectrum of interaction between the
public/stakeholders and the decision-making process. As such, the term encompasses both consultation and
participation. On the other hand, participation may be used to refer to a process by which the
public/stakeholders influence decisions which affect them. Thus, it may be distinguished from consultation by
the degree to which the public/stakeholders are allowed to influence, share or control decision-making process.
Consultation implies a process with little share or control over the process by the consultees. See ROSS
HUGHES in Annie Donelly et.al., Supra note 235, at 22. See also RON BISSET, METHODS OF
CONSULTATION AND PUBLIC PARTICIPATION in ENVIRONMENTAL ASSESSMENT IN
DEVELOPING AND TRANSITIONAL COUNTRIES 150-151 (Norman Lee and Clive George eds., John
Wiley and Sons Ltd, 2000).

61

social and environmental costs.240 Thus, the vitality of public participation in the EIA process
seems beyond question.241

However, the degree of public involvement in EIA varies between different countries due to
different legal requirements as well as to tradition.242 In many countries like Sweden or the
USA, the public is supposed to have a large influence on the EIA process, whereas in
countries like Thailand, the level of involvement is low.243 However, reality shows that public
participation is often treated as a procedural exercise instead of a living process; as a result,
the contact with public often comes far too late in the EIA process.244

2.2.1.4.1 Relevance of Public Participation in the EIA Process
According to some writers,245 broad-based public participation in the EIA process is
necessary for the effectiveness of the system of EIA as the public can contribute to the EIA
process in different ways.246 For instance, public participation enables the EIA process to
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ROSS HUGHES in Annie Donelly et.al., Supra note 235, at 21-22.
Incidentally, it is argued that giving the term public participation a meaning that works for all purposes is
difficult. See JANE HOLDER AND MARIA LEE, Supra note 34, at 86. For example, Ross Hughes defines
stakeholders’ participation, which is for her equivalent to public participation, as a process whereby all those
with a stake in the outcome of an action can actively participate in decisions on planning and management to
share information and knowledge and to contribute to the action and its success to ultimately enhance their own
interests. ROSS HUGHES in Annie Donelly et.al., Supra note 235, at 21-22. For A. Bram, public participation
is a process whereby interested and affected persons are consulted and included in decision-making. A. BRAM,
“PUBLIC PARTICIPATION PROVISIONS NEED NOT CONTRIBUTE TO ENVIRONMENTAL
INJUSTICE mentioned in MICHAEL I. JEFFERY, Supra note 6, at 453. According to both definitions,
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note 235, at 21-22.
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(2000)
243
Id.
244
Id.
245
See, for example, ROSS HUGHES in Annie Donelly et.al., Supra note 235, at 21-22; RON BISSET in
Norman Lee and Clive George, Supra note 239, at 149-150; MOHAMMED A. BEKHECHI AND JEANROGER MERCIER, Supra note 15, at 23; JANE HOLDER AND MARIA LEE, Supra note 34, at 85-97.
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Although public participation could be justified due to the contribution it makes to the quality of EIA and
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justify public participation in the EIA process. For instance, in the US, public participation in the EIA is
justified on the constitutional principles of representative democracy and popular sovereignty. Under the
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address relevant issues including those perceived as being important by other sectoral
agencies, public bodies, local communities, affected groups, and others; harness traditional
knowledge which conventional approaches often overlook; improve information flow
between proponents and different stakeholders, improve the understanding and ownership of
a project; and ensure that the magnitude and significance of impacts have been properly
assessed.247 Moreover, it enables project proponents to better respond to the needs of the
public, helps them identify important environmental characteristics or mitigation
opportunities that might be overlooked; and also improves the acceptability and quality of
mitigation and monitoring processes.248 Further, placing sufficient emphasis on public
participation in the EIA process can improve the predictive quality of environmental
assessments since the prediction of impacts using EIA often requires many years’ information
and good quality baseline which can be obtained from the public including those in local
communities, who have greater potential to access a wider information resource-base and in
some cases generations of cumulative knowledge of their local environment.249

Therefore, in light of the above advantages, public participation in the EIA process is
something which any system of environmental law cannot afford to omit.250 First, such
participation leads to quality environmental decisions. Second, it is politically wise, too, as it
to get their support. For more on this point, see R.M. SOLOMON ET.AL., PUBLIC INVOLVEMENT UNDER
NEPA: TRENDS AND OPPORTUNITIES in ENVIRONMENTAL POLICY AND NEPA: PAST, PRESENT,
AND FUTURE 261 (Ray Clark and Larry Canter eds., St. Lucie Press, 1997). According to A. Gilpin,
democracy is increasingly seen as a continuous and dynamic process in which governments bear the ultimate
responsibility, but only with the most careful public scrutiny. This shows that public participation in decisionmaking process is necessary in a democratic state. See A. GILPIN, ENVIRONMENTAL IMPACT
ASSESSMENT (EIA) CUTTING EDGE FOR THE TWENTY-FIRST CENTURY (Cambridge University
Press) (1996) 24 mentioned in LANA ROUX AND WILLEMIEN DU PLESSIS, EIA LEGISLATION AND
THE IMPORTANCE OF TRANSBOUNDARY APPLICATION in LAND USE LAW FOR SUSTAINABLE
DEVELOPMENT 103 (NATHALIE J. CHALIFOUR ET Al. eds., Cambridge University Press, (2006), 2007).
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See also ECONOMIC COMMISSION FOR AFRICA, Supra note 69, at 40-43.
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makes environmental decision-making participatory, whereas participatory decision-making
in the field of environment can be taken as a manifestation of democratic process, in
particular, environmental democracy. It can also help proponents as well because
participatory EIA has the capacity to help predict what may happen in the future. Public
participation in the EIA process can also make a given course of action acceptable in the eyes
of the public. This is why public participation in the EIA process is seen as indispensable.

2.2.1.4.2 Constraints to Public Participation in EIA
Despite its paramount importance, public participation in the EIA process faces various
problems. According to some scholars, these problems include time and money, literacy and
language, low level education, cultural differences, gender, physical remoteness, political and
institutional culture of decision-making, pressure imposed by the project cycle, mistrust and
elitism, ambiguity in legislation and guidelines, and project size.251 For example, the public
lack the time or financial resources to participate in EIA processes.252 While non-literate
people are marginalized from EIA by the use of written media to communicate information,
materials necessary for public participation are also lacking in local languages.253 In many
countries and regions, there is little or no culture of public participation in decision-making,
whereas in some cases, public participation is perceived as a threat to authority and is viewed
defensively by many government agencies and project proponents.254 Elitism or patriarchal
approach is another constraint as many agencies and proponents adopt ‘we know better
approaches’, and do not accept that public participation can improve the quality of
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See, for example, ROSS HUGHES in Annie Donelly et.al., Supra note 235, at 21-26; PRASAD MODAK
AND ASIT K.BISWAS, Supra note 66, at 166-168.
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See ROSS HUGHES in Annie Donelly et.al., Supra note 235, at 21-26 and PRASAD MODAK AND ASIT
K.BISWAS, Supra note 66, at 168.
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development initiatives.255 While achieving effective public participation can be much more
difficult for large scale projects, ambiguity of legislation and guidelines is also another
important constraint to managing and encouraging more participatory environmental
assessment processes.256 Finally, low level of education affects the meaningful participation
of the public in the EIA process.257 In this regard, mentioning what one villager in
Bangladesh said is important. When he was asked whether he had participated in the EIA
process of a major flood control and irrigation projects that would radically alter his
livelihood prospects, he responded: “If I were to be consulted, what would I say? You see I’m
just an ordinary man. I don’t know anything. All I know is that one has to have meals every
day.”258
So, it could be concluded that although there are many benefits that public participation in the
EIA process can produce, there are also various obstacles that need to be overcome to realize
and sustain these benefits. On the other hand, everyone including proponents, decisionmakers, and practitioners must rise up against these obstacles and make a concerted effort to
deal with the obstacles to meaningful public participation in the EIA process in order to make
public participation effective.

2.2.1.4.3 Public Participation in EIA in Ethiopia
It is now time to see whether or not Ethiopia has recognized public participation in the EIA
process.259 Of course, based on the previous discussions, so long as the use of EIA is
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recognized, it seems that the recognition of public participation in the EIA process is
unavoidable. However, in order to make a safe conclusion that public participation is actually
recognized and to know the extent of such recognition, one has to examine the existing
situation. Hence, in the next sections, we will consider the position of the existing legal
framework on matters of public participation in Ethiopia.

I. International law
When Ethiopia ratified the Convention on Biodiversity in 1994, it committed itself not only
to undertake EIA for projects, programs and policies but also to allow public participation
when EIA is done for these actions.260 Therefore, although individuals may not invoke the
Convention as a source of right to claim participation in the EIA process, they can still use it
as a source of the government’s obligation to ensure that EIA is recognized and used in a
participatory manner. On the other hand, the government can discharge this obligation by
putting in place legal and institutional frameworks to facilitate participatory EIA. The issue
then is whether Ethiopia has created an enabling environment for the public to participate in
the EIA process.261

260

In the Convention, in addition to committing themselves to take the necessary steps to put the Convention
into effect, the members agreed to introduce appropriate procedures requiring EIA of their proposed actions
(projects and programs and policies) and allow public participation in such procedure with a view to avoiding or
minimizing the likely adverse impacts of their actions on biodiversity. See Convention on Biodiversity, Supra
note 64, article 14(1)(2).
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II. The Environmental Policy of Ethiopia (EPE)
Within the domestic framework, although the 1995 FDRE Constitution contains some
provisions which may be relevant to public participation,262 it is the 1997 EPE that could be
taken as the first instrument to expressly recognize the importance of public participation in
the EIA process. In fact, the EPE categorically declares that public participation is an integral
part of the EIA process.263 However, as it is an overarching policy framework, the EPE does
not deal with the details of public participation in the EIA process; nor is it expected to do so.
III.

EIA Proclamation

The other instrument that is relevant to public participation in the EIA process in Ethiopia is
the EIA Proclamation. Although it does not contain any express stipulation on the right of the
public to participate in the EIA process, the EIA Proclamation contains some provisions
which deal with public participation. The following are the relevant parts of the
Proclamation.
Article 15 Public participation
1. The Authority [FEPA] and regional environmental agencies shall make any
environmental impact study report accessible to the public and solicit comments on it.
2. The Authority [FEPA] and regional environmental agencies shall ensure that the
comments made by the public and in particular by the communities likely to be
affected by the implementation of a project are incorporated into the environmental
impact study report as well as in its evaluation.264
Article 9 Review of Environmental Impact Study Report
1. ……
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For instance, article 43(2) of the FDRE Constitution stipulates that nationals have the right to participate in
national development and, in particular, to be consulted with respect to policies and projects affecting their
community. However, there are a few points worth emphasising here. Firstly, the Constitution deals with the
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the right of every national (citizen) but only of those who live in the community that is likely to be affected by
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2. The Authority [FEPA] and regional environmental agencies shall, after evaluating an
environmental impact study report by taking into account any public comments and
expert opinions, within 15 working days:265
a. approve the project without conditions and issue authorization […]
b. approve the project and issue authorization with conditions […]
c. refuse implementation of the project […]
Article 6 Trans-Regional Impact Assessment
1. A proponent shall carry out the environmental impact assessment of a project that is
likely to produce a trans-regional impact in consultation with the communities likely to be
affected in any region.
2. …
3. The Authority [FEPA]266 shall, prior to embarking on the evaluation of an environmental
impact study report of a project with likely trans-regional impact, ensure that the
communities likely to be affected in each region have been consulted and their views
incorporated.
The above-mentioned three articles from the EIA Proclamation do have something to tell
about public participation in the EIA process. First, articles 9 and 15 provide for the role of
the public at EIA evaluation stage.267 While article 15(1) obliges FEPA and REAs to make
EIAs accessible to the public and solicit comments on them, article 15(2) obliges these
organs to ensure that the comments made by the public and in particular by the communities
likely to be affected by the implementation of a given project are incorporated into the EIS
report as well as in its evaluation.268 Then, article 9 obliges FEPA and REAs to take action on
EIAs submitted to them, within 15 working days, after evaluating them by taking into
account any public comments and expert opinions.

The other article, that is, article 6 imposes on proponents the duty to conduct EIA in
consultation with the communities likely to be affected in any region. However, this duty
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exists only in relation to a project that is likely to produce trans-regional impacts.269 Besides,
the duty of a proponent is limited to consulting the communities likely to be affected by this
project in any region. Thus, a proponent may claim that it does not have a duty to involve
broad based-public and limit its consultation to the members of the communities270 that are
likely to be affected by the impacts of its project.271 Thus, the scope of the Proclamation with
regard to public participation in the EIA process is broad at EIA evaluation stage than at the
stage where EIA is done.

However, it is still difficult to enforce the provisions of the EIA Proclamation on public
participation in particular at EIA evaluation stage because there are no binding instruments
(such as regulations or directives) on how the public can participate in the EIA process. For
instance, it is not known how FEPA and REAs should make EIS reports accessible to the
public and solicit comments on them. Should they use TV, radio, public meetings, or make
copies of EIA reports available to those who need to get, read and comment on them?
Moreover, it is not known for how long these organs need to solicit public comments. Yet,
we know that once EIAs are submitted, article 9(2) of the EIA Proclamation obliges
environmental protection organs to take action within 15 working days. Thus, there is no
separate time allocated to public participation in the EIA evaluation process; instead, the
Proclamation requires the 15 working days to be used for gathering comments, reviewing
269

Since article 43(2) of the FDRE Constitution gives, as discussed before, nationals the right to be consulted
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reports, and taking actions. On the other hand, it is hardly possible to say that environmental
protection organs can engage the public, review EIAs, and then take action on EIAs within 15
working days.272 Of course, on the other side of the fence, one finds investors, as we will see
elsewhere later on, being furious for not completing the evaluation of their EIAs within few
days.273

The experiences of some countries show that there is more time for public participation
before actions are taken on EIAs. For instance, in Uganda, while 21 days are allowed for
review by lead agencies, 28 days are allocated to public hearing where it is required.274 In the
US, usually 45 days comment period is given with the possibility of reduction or extension as
the case may be.275 In Guyana, the developer and the EIA consultant are required to publish a
notice in a daily newspaper confirming that the EIA has been submitted to EPA and members
of the public have sixty days within which to make submissions.276 Some countries in East
and Southeast Asia also allocate more time for public participation. For instance, it is 100
days in Japan for public hearings and information display, 58 days in Hong Kong, 50 days in
South Korea, and 30 days in Lao PDR.277

Moreover, in countries where EIA regulations do not, like the EIA Proclamation, provide for
separate time for public participation, longer review period in which public participation
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could be accommodated is permitted. For instance, in Africa, the review period is 30 days278
in the Gambia, 50 days in Ghana, a minimum of 122 working days in Zambia, 68 days in
Morocco, and 60 days in Egypt.279 In Asia, the review period is 56 days in Mongolia, two
months in China, Vietnam, and Cambodia, and 75 days in Thailand (for private funded
project but no provision on public funded project).280 In Serbia, the review period is 40
days.281

As compared to the above periods for EIA review, the total period the EIA Proclamation
allows for both public participation and reviewing EIAs is 15 working days.282 Thus, since
the EIA Proclamation does not allocate separate time to public participation during review
process, it is up to FEPA or REAs to determine, on case by case basis, how long should be
allotted to the public for comments and how long should be left to them for review and taking
actions. Interestingly, and as subsequent discussions will reveal, environmental protection
organs usually use the 15 working days to review and take actions on EIA reports thereby
disregarding public participation altogether. Indeed, they even complain that this 15 working
days period is short for effective EIA review let alone dividing it into parts to accommodate
public participation.

Generally, therefore, although the EIA Proclamation contains some good stipulations in
relation to public participation in the EIA process, it is still plagued with inadequacies which
make the enforcement of these stipulations almost impossible. On the other hand, enforcing
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the inadequate stipulations of the EIA Proclamation necessitates the issuance of
implementing regulations or directives which are at the moment lacking.283

IV.

EIA Procedural Guidelines

FEPA has had two procedural Guidelines to facilitate the EIA process. The first Guidelines
were issued in 2000. These Guidelines, recognizing that public participation (interested and
affected parties (IAPs))284 at different stages in the EIA process is necessary, provided for
public participation at the scoping, EIS, and review stages.285 They also dealt with the ways
of involving the public in the EIA process.286 The 2003 FEPA Guidelines, which replaced the
2000 Guidelines, also recognize the need to have public participation in the EIA process at
various stages.287 However, unlike its predecessor, the 2003 Guidelines are less clear on the
stages at which the public can participate in the EIA process. Of course, the Guidelines
stipulate that scoping should involve the public. But, with regard to the participation of the
public at the other stages, the Guidelines are not clear. Nonetheless, the silence of the
Guidelines does not imply the absence of proponent’s duty to involve the public in the EIA
process at other stages. In fact, proponents must involve the public during EIS, for instance,
for two reasons.

First, the evaluating authority is expected to consider the extent of public participation in the
EIS process during the review process. This forces proponents to engage the public in the EIS
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Incidentally, one has to note that the absence of instruments specifically designed to implement the EIA
Proclamation makes it difficult not only for environmental protection organs to discharge their obligation but
also for proponents to discharge their duties under the Proclamation.
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process. Second, like at the EIS stage, the Guidelines do not specifically deal with the
participation of the public at EIA evaluation stage. In other words, the Guidelines do not
impose clear obligation on evaluating agencies to involve the public in their evaluation
process. Yet, they stipulate that the decisions of environmental protection organs on EIS
reports must be consultative and participatory, an expression that can be understood as
referring to consulting and engaging the public.288 In any case, it could be said that the 2003
Guidelines provide for public participation in the EIA process at all important stages.289

In conclusion, putting aside the question of its adequacy, one can say that Ethiopia has a legal
framework in place to encourage and ensure public participation in the EIA process. The
question then is whether such participation actually exists in practice. This issue will be dealt
with in detail in Chapter Six.
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Besides, since the EIA proclamation, as discussed before, requires gathering comments from the public and
experts, the public can participate in the EIA process at this stage as well.
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As discussed before, although the Guidelines are still at draft stage, they can be used as soft rules governing
the conducts of the concerned parties such as proponents, consultants, FEPA and REAs. Moreover, although the
Guidelines do not have binding force like other soft rules, environmental protection organs can make them work
like laws by strictly adhering to the rules they recognize. For example, proponents may be denied ECC if they
do not observe what the Guidelines stipulate such as involving the public in the EIA process. Moreover, if
licensing organs also use the requirements of these Guidelines recognize as additional requirements to issue
licenses/permits, the Guidelines may in fact be operative as though they were laws. Eventually, such use of the
Guidelines will contribute to the betterment of the system of EIA in Ethiopia provided, of course, that the other
necessary conditions are also fulfilled.
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CHAPTER THREE: EVALUATION OF THE EIA LEGAL FRAMEWORK
3.1 Introduction
Although guaranteeing effective system of EIA requires more than having an adequate legal
framework, it cannot be denied that providing for an adequate legal framework can be a
starting point towards this goal. This is so because such legal framework creates an enabling
environment to use EIA and ensure its effectiveness. In this Chapter we will examine whether
the EIA legal framework Ethiopia has put in place for the use of EIA is adequate to facilitate
the effectiveness of the system of EIA as a whole.

3.2 Adequacy of the Legal Framework
Since the other instruments we have seen in the previous Chapter do not specifically and in
detail deal with EIA, the analysis in this section is limited to the EIA Proclamation, the 2008
FEPA Directives and the 2003 FEPA Procedural Guidelines. To begin with, although the EIA
Proclamation contains specific provisions relating to EIA, the close reading of these
provisions reveals that it is in fact inadequate to contribute to the effectiveness of the system
of EIA in Ethiopia. On the other hand, the inadequacy in the EIA Proclamation is the result of
its generality and some of the important gaps it contains. In other words, some of the
provisions of the Proclamation are too general to be used without the assistance of other
instruments. Similarly, there are gaps that the Proclamation contains and which must be filled
by issuing subsidiary instruments if the Proclamation is to be implemented properly. The
following examples explain these points more fully.

First, although the Proclamation allows public participation in the EIA process, it does not
provide for how long this participation should stay other than simply requiring environmental
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protection organs to take action on EIAs within fifteen working days. Second, the
Proclamation does not authorize environmental protection organs to take measures against
proponents of projects that are executed without passing through EIA.290 Third, the
Proclamation does not indicate (by annexing to its text) the actions that are subject to EIA;
instead, it provides that these actions should be determined by the directives to be issued by
FEPA, which, in turn, shows that in the absence of these directives, no one will be required,
legally speaking, to do EIA as a proponent cannot know which action is subject to EIA and
which is not. Fourth, although the Proclamation states that EIA applies to public instruments
as well, it does not expressly require, as it does for projects, proponents of public instruments
to do EIA, in accordance with FEPA’s directives/guidelines, before these instruments are
approved. Likewise, the organs which approve public instruments (parliament for
proclamations and international agreements, the Council of Ministers for regulations and
policies, and other government agencies for programs) are under no express obligation under
the EIA Proclamation to ensure that SEA is done and authorization is obtained from
appropriate environmental protection organs before taking actions on proposed public
instruments.

The above examples show the extent to which the provisions of the EIA Proclamation are not
in themselves adequate to make the system of EIA effective. Indeed, the EIA Proclamation
can be described as a skeleton with little flesh. As a result, its effective implementation
necessarily requires the issuance of other more specific subsidiary instruments. On the other

290

Of course, with regard to projects that have passed through EIA, the Proclamation authorizes environmental
protection organs to monitor their implementation and cause measures to be taken if they find that proponents
are not complying with the conditions of their project’s approval or with the commitments they entered into. See
EIA Proclamation, No 299/2002, article 12(2). The big problem here, though, lies with the stipulations made by
our investment laws. The current investment proclamations provide for limited grounds on which investment
permits may be suspended or revoked by the organs that have issued them. However, these proclamations do not
include failure to do EIA or doing EIA improperly in the grounds they recognize for suspension or revocation of
investment permits. This means, an investment permit that is issued to a person who did not do EIA cannot be
suspended; nor can it be revoked. See Investment Proclamation, Proclamation, No. 280/2002, article 16 and
Investment (Amendment) Proclamation, No. 375/2003, article 3(8).
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hand, cognizant of the generality of the provisions of the Proclamation and also the gaps it
contains, the FDRE Parliament has authorized the Council of Ministers to issue regulations
necessary for the effective implementation of the Proclamation.291 However, although the
inadequacies (generality and gaps) of the EIA Proclamation are obvious and it is clear that
the effective implementation of the Proclamation requires regulations, a decade later, the
Council of Ministers has not yet issued any regulations to implement the Proclamation.292

Moreover, the FDRE Parliament authorized FEPA to issue directives that are necessary for
the effective implementation of the Proclamation. Unlike the Council of Ministers, however,
FEPA was able to prepare EIA directives in 2008. Nonetheless, these directives cannot
facilitate the effective implementation of the EIA Proclamations, as envisioned by the
Parliament, because they suffer from various limitations which have made them ineffective at
the moment. The first limitation of the directives pertains to their status. To begin with, in our
system, law-making passes through five stages: initiation, discussion, approval, signature,
and publication. When we come to the directives, they have not yet been signed by the
Chairperson of the Council (who is the Country’s Prime Minister) whose signature is
necessary for the directives to be issued. Secondly, since directives are law, and article 2(2)
of the Federal Negarit Gazeta Establishment Proclamation requires all laws of the federal
government, that is, laws issued by the federal government, to be published in the Federal
Negarit Gazeta (official newspaper for the publication of federal laws) so that everyone takes

291

EIA Proclamation, No. 299/2002, article 29.
For example, Ato Solomon Kebede, head of the EIA Department at the EPA, stating that regulations are
indispensable for the effective implementation of the EIA Proclamation and that the EIA Proclamation has so
far failed to achieve the objective for which it was made, mentions the absence of Council of Ministers’
Regulations as a major factor for the failure. Solomon Kebede, Supra note 160. Actually, the indispensability of
regulations for the effective implementation of the EIA Proclamation is beyond question because, being the law
of the executive, their issuance shows the presence of political will to implement the Proclamation. In this
regard, some writers emphasize that politics is very important for the success of a law. See Otto Kahn-Freund
mentioned in PENELOPE NICHOLSON, BORROWING COURT SYSTEMS: THE EXPERIENCE OF
SOCIALIST VIETNAM 25-27 (2007).
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judicial notice thereof, the 2008 FEPA directives have not yet passed through this stage.293 Of
course, in practice, directives are used as a law without publication in the Federal Negarit
Gazeta although their publication is required. However, directives should be issued at least in
the official header paper of the concerned institution to be binding/operative. FEPA’s
directives lack this feature as well. In other words, FEPA has not so far published the
directives even in its own official header paper. In any case, what this means is that the
making process of the directives is two steps short of consummation thereby making it,
legally speaking, a draft. I discussed this matter with some people in the legal department of
FEPA who agreed with my conclusion that the directives do not have force of law due to the
lack of signature by the chairperson of the Environmental Council.294 Moreover, the head of
the EIA department also thinks that the directives are still at a draft stage and, therefore, no
action may be taken based on its provisions.295

The second limitation relates to the scope of application of the directives. That is, even if the
directives are to be used as though they were signed by the chairperson of the Environmental
Council, they are far from being comprehensive. Firstly, the preamble of the directives
indicates that the directives were issued in order to implement article 5 of the EIA
Proclamation which deals only with projects. This means, and in fact the content of the
directives also shows, the directives do not cover public instruments that must pass through
EIA although article 13 of the EIA Proclamation requires FEPA to provide for list of public
instruments which are subject to EIA. This makes the directives even less comprehensive
than FEPA Guidelines themselves which, as we will see below, contain some public
293

Article 2(2) of the Federal Negarit Establishment Proclamation of 1995 states that [a]ll Laws of the Federal
Government shall be published in the Federal Negarit Gazeta. Then, under article 2(3), it adds; All Federal or
Regional legislative, executive and judicial organs as well as any natural or juridical person shall take judicial
notice of Laws published in the Federal Negarit Gazeta. If federal laws are not published in this newspaper,
then no one is supposed to take judicial notice of their existence. See Federal Negarit Gazeta Establishment
Proclamation, No. 3/1995.
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Discussion with two FEPA personnel, Legal Department, FEPA, in Addis Ababa (February 24, 2010). Their
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instruments which are subject to SEA. Thus, even if it is still not signed and hence operative,
the omission of public instruments from the directives shows that there is low chance of using
SEA in the decision-making process. On the other hand, failure to use SEA could be taken as
a big below to the effectiveness of the system of EIA since SEA is very important to ensure
environmental protection.296 Secondly, the directives deal with projects that are subject to
EIA themselves only selectively. In other words, there are projects that can be subject to EIA
but which are not included in the directives. For example, while housing development
projects by private investors, which are now expanding, are not subject to EIA, similar
projects are made subject to EIA when they are undertaken by government organs.297
Similarly, big agro-industrial and resettlement projects involving many families are not
included in the list of the directives.298 Indeed, if we compare the directives with the 2003
FEPA Guidelines on this matter, they provide for very few projects that have to pass through
the EIA process.299

Therefore, the 2008 FEPA directives are not binding. They are, moreover, not comprehensive
to make the system of EIA work well. This means, in the legal sense of the term, no
proponent can be obliged to do EIA at the moment because the EIA Proclamation obliges
proponents to do EIA in accordance with the directives to be issued by FEPA while such
directives are not yet in place. Incidentally, one has to bear in mind that the EIA Proclamation
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There is an argument that since project-based EIA tends to occur after broader social and economic policy
decisions have been made and these prior policy decisions may constrain the ability of project-based EIA to
ensure environmental protection, there should be an SEA for greater integration of EIA processes with top level
decision-making. SEA makes decision-makers consider environmental values not only at project level but also
at programmatic/strategic levels. Indeed, SEA has now emerged as an important element in domestic
environmental decision-making processes. See NEIL CRAIK, THE INTERNATIONAL LAW OF
ENVIRONMENTAL IMPACT ASSESSMENT: PROCESS, SUBSTANCE AND INTEGRATION 155-156
(2008).
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Perhaps, in practice, there may not be any difference because although government owned housing
development projects are said to be subject to EIA, they will not pass through EIA not only because the
directives are not signed but because other government owned projects are not passing through EIA unless there
is external pressure such as from the WB for EIA.
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Environmental Protection Authority, Federal Democratic Republic of Ethiopia, Draft Directives, No. 2/2008.
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mandates FEPA to issue two types of directives. First, FEPA is mandated to issue directives
in accordance with articles 5 and 13 to deal with matters related to the determination of
actions (projects and public instruments) that are subject to EIA. Second, article 20 of the
Proclamation mandates FEPA to issue directives which aim at effectively implementing the
whole provisions of the Proclamation. Thus, issues like the stage, duration, and modalities of
public participation in the EIA process, the possible measures FEPA or REAs may take in
case EIA is not done for actions subject to it, the place that should be given to the opinions of
the public in the EIA process, and questions relating to certifying and licensing EIA
consultants could be answered by these latter directives. Unfortunately, however, such
directives do not exist even as a draft.

Another instrument worth considering here is the 2003 FEPA Guidelines themselves. As
compared to all the other EIA related instruments, the Guidelines provide for better
stipulations to make the system of EIA in Ethiopia effective. Nevertheless, and like the other
instruments, the Guidelines do also suffer from certain limitations which affect their
effectiveness. First, although their preparation ended in 2003, the Guidelines are still at a
draft stage. According to the Environmental Protection Establishment Proclamation, the
guidelines that FEPA prepares must be approved by the Environmental Council,300 and the
Council has not yet approved FEPA’s 2003 Guidelines.301 This means, in legal sense, the
Guidelines cannot be used by the concerned organs including FEPA and REAs. Second, even
assuming that they were approved, the Guidelines lack force of law (because they are not
law) like proclamations or regulations or directives. They are organizational rules that can be
300

See Environmental Protection Establishment Proclamation, No 295/2002, article 9(3).
Solomon Kebede, Supra note 160. Also interview with Wondosen Sintayehu, Acting Head, Environmental
Policies and Legislation Department, FEPA, in Addis Ababa (August 24, 2009). (When I first interviewed Ato
Wondosen Sintayehu on September 7 and 8, 2009, he was the Acting Head, Environmental Policies and
Legislation Department, FEPA.) When I conducted my last interview with him on 16 August 2011, he was (and
still is) the Director of the System Preparation Program Directorate of FEPA.) The reason why the
Environmental Council has so far failed to approve the Guidelines will be discussed later in detail in the part
that deals with the establishment and operation of the Environmental Council.
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used as rules of conduct. Hence, proponents may not be forced to obey them because they can
avoid dealing with environmental protection organs so long as a law that deals with actions
that are subject to EIA is not issued. Nevertheless, if the Guidelines were approved, FEPA or
REAs can make them operative by refusing to issue ECC to those proponents seeking ECC
from environmental protection organs until they comply with the Guidelines. Moreover, it
could be argued that failure to observe the Guidelines would amount to failure to observe the
EIA Proclamation as their issuance is required and mandated by the Proclamation. The
danger, however, is the possibility that proponents may not come to environmental protection
organs to obtain ECC unless environmental protection organs work closely and cooperatively
with licensing bodies to ensure that they are not bypassed and ECC is also used, when
required, as a condition to issue investment or business or other operating licenses.

The other problem concerning the Guidelines relates to their scope. That is, there are certain
gaps in the Guidelines themselves. For instance, while Schedule I lists large-scale projects
such as large-scale agricultural activities and large-scale conversion of forest land to other
uses, both covering 500 hectares (5km2) or more, as projects which are automatically subject
to full EIA, Schedule II has failed to subject medium-scale projects of similar kinds to
preliminary EIA although Schedule III expressly states that such projects may not be subject
to EIA if they are undertaken on small-scale basis. Of course, if a project is neither part of
Schedule I nor Schedule III, it is logically part of Schedule II. For instance, while Schedule I
of the Guidelines expressly stipulate that both surface and ground water fed irrigation
projects covering more than 100 hectares are subject to automatic full EIA, Schedule III
states that similar projects covering less than 50 hectares may not be subject to EIA
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(Schedule III), whereas Schedule II is silent although it should have regulated surface and
ground water fed irrigation projects covering between 50-100 hectares.302

The third limitation of the Guidelines relates to public instruments. Since the EIA
Proclamation recognizes both generations of EIA, it is necessary to have guidelines which
provide for list of public instruments that are and are not subject to EIA. In fact, the 2003
FEPA Guidelines contain express list of those public instruments which have to pass through
SEA. Thus, matters relating to family planning, technical assistance, development strategies,
urban and rural land use development plans, structural adjustment, policies and programs
formulations are subject to SEA.303

There are, however, certain points which need special consideration. First, the Guidelines
deal with public instruments only in Schedule I. Hence, the other two Schedules do not
provide for public instruments that are subject to preliminary EIA and those that are exempt
from EIA, respectively, although the EIA Proclamation foresees these possibilities as well.
Second, as one can see from the list of public instruments Schedule I contains, they are too
general (maybe, too vague as well) making their application difficult. For example, matters
pertaining to family planning at strategic level are made subject to SEA. The question,
however, is whether all issues pertaining to family matters should pass through SEA. For
instance, the permission or otherwise of abortion as part of family planning, or limiting the
number of children one family can have as part of family planning may have to pass through
SEA. Yet, should a decision to educate the public about how to use condoms as a
contraceptive mechanism be made subject to SEA? Third, the Guidelines omit some public
instruments which should have been included. For example, it does not clearly deal with
302

It is interesting to note that the 2000 Guidelines clearly stipulated that such projects were subject to
preliminary EIA (Schedule II). Thus, it seems that the omission of such medium-scale irrigation projects from
Schedule II is an oversight. This makes sense particularly if we consider the fact that the 2003 Guidelines are in
many ways capitalization on the 2000 Guidelines.
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FEPA Guidelines, Supra note 108, Annex III, Schedule I, No 27.
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laws, treaties, and other matters, whereas the EIA Proclamation not only foresees but also
mentions them as the possible public instruments that can be subject to SEA.

Therefore, although it could be said that the 2003 FEPA Guidelines are better suited to
facilitate the effective use of EIA in Ethiopia, they are not free from limitations. For instance,
one of the reasons FEPA gives for not taking some measures it is authorized to under the EIA
Proclamation is the fact that the Guidelines are still at draft stage.304 Moreover, the fact that
the Guidelines are organizational rules or more like best practices and also contain some gaps
may have their own impacts on their effectiveness to ensure an effective system of EIA in the
country. It is, however, interesting to note, as the previous discussion has revealed, that
despite all its limitations the Guidelines are at least to some extent operative.

In the end, it could be concluded that in the absence of regulations and directives intending to
implement its provisions and also due to some limitations in FEPA Guidelines, the EIA
Proclamation remains inadequate to achieve its objectives. For instance, in the eyes of the
law, it is not possible to force proponents to do EIA because there is no approved and binding
instrument providing for list of actions that are subject to EIA at both strategic and project
levels. Thus, if proponents do EIA, it could be due to other factors and not necessarily due to
any legal obligation imposed on them.305 On the other hand, if the legal framework on EIA is
inadequate, it is doubtful that the system of EIA in Ethiopia can be effective to produce its
intended outcomes, that is, facilitating environmental protection, bringing about sustainable
development, fostering the realization of environmental rights, causing administrative
transparency and accountability, and fostering public participation in environmental decisionmaking.
304

Solomon Kebede, Supra note 160.
As we shall see later on, some proponents do EIA only when donors and/or lenders such as the Ethiopian
Development Bank and the World Bank demand ECC from the relevant environmental protection organs. Of
course, there are also proponents who conduct EIA out of their own initiatives such as the Water Resources
Bureaus in some regions in the country.
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One may wonder why adequate and more specific subsidiary laws intending to put the EIA
Proclamation into effect are still lacking. The answer to the query, it seems, is the absence of
the necessary political will on the side of the government to effectively implement the EIA
Proclamation or use the system of EIA in practice. According to some writers, there is almost
exclusive attention paid to the ‘means’, that is EIA, while the ‘end’, that is implementation of
EIA to improve the quality of the environment, is not given appropriate consideration thereby
rendering EIA a mechanistic process.306 The reality in Ethiopia stands in support of this
assertion. Although the legal framework we have seen before shows the existence of political
will to recognize the importance of EIA in decision-making process, the absence of adequate
subsidiary laws/instruments to implement the existing legal framework shows the absence of
political will to use the system of EIA in practice, whereas political backing is very important
for the success of a law.307 In support of this conclusion, perhaps making a comparison
between two peer laws, yet in different fields, may be helpful. In 2002, our current
Investment Proclamation No. 280/2002 was enacted. Later on, some of its provisions were
amended by Investment (Amendment) Proclamation No. 375/2003. To facilitate the
implementation of the Investment Proclamation, as amended, the Council of Ministers issued
Regulations No. 84/2003. To further facilitate the effectiveness of the Investment
Proclamation, the Council amended these regulations by another Regulations No. 146/2008.
So, the amendment of the Investment Proclamation by another Proclamation and the
enactment of two regulations to enforce its stipulations show the political commitment of the
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PRASAD MODAK AND ASIT K.BISWAS, Supra note 66, VIII.
See Otto Kahn-Freund mentioned in PENELOPE NICHOLSON, Supra note 292, at 25-27. Michael Kidd,
emphasizing the importance of politics for the effective operation of the system of EIA, argues that political
commitment can be expressed in three ways, that is, in relation to legislation, resource allocation, and decisionmaking. In other words, for the effectiveness of the system of EIA, the politics of legislation, the politics of
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government to effectively implement the Investment Proclamation.308 On the contrary, when
we see the EIA Proclamation which was made in the same year with the Investment
Proclamation, it has never been amended; nor it has ever been supported by any
implementing regulations or even binding directives in spite of the fact that these laws are
necessary and authorized for the effective implementation of the EIA Proclamation. This
could be taken as an indication of lack of the necessary political commitment to effectively
implement the EIA Proclamation as opposed to the Investment Proclamation.

On the other hand, one may still wish to inquire why the necessary political commitment for
the effective implementation of the EIA Proclamation is missing. Although many factors
could be raised, we will consider only two of them, that is, the perception that exists
regarding the relationship between development and environmental protection and the fact
that the EIA Proclamation was transplanted.

3.3 Environmental Protection vis-à-vis Development

The first reason for the absence of conducive atmosphere for the effective implementation of
the EIA Proclamation is attributable to the place given to environmental protection vis-à-vis
the other national interests. There is no doubt that even developed countries such as the US
consider their other national interests in the course of environmental protection endeavors.309
For example, according to Associated Press, on September 2, 2011, President Obama
dropped his administration’s plan to tighten smog rules because of demands from
congressional Republicans and some business leaders to do so despite the fact that the
regulation the President decided to drop was supported by the US EPA and the unanimous
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For more on this, see Investment Proclamation, No. 280/2002, Investment (Amendment) Proclamation,
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opinion of its independent panel of scientific advisers.310 As a result, the President’s decision
was criticized by environmentalists as a decision that would give priority to business
(economy) than to public health (environment).311 In similar fashion, there is nothing wrong
with Ethiopia giving consideration to its other national interests such as development when
issues of environmental protection are raised. In fact, admitting that Ethiopia is one of the
poorest countries on earth, the effort of the FDRE government is to change this reality. For
example, one of the long-term visions of Ethiopia, according to the 2010/11-2014/15 GTP, is
to become a country that is extricated from poverty and a middle-income economy.312
Therefore, no one should wonder if the government makes development, not the
environment, its area of priority.

However, the development that the government is intending to bring about must be
sustainable to be meaningful, whereas using EIA is one of the factors that can make
development sustainable.313 After all, some argue, the overall purpose of EIA is assisting in
shaping development process, not preventing development from taking place.314 In Ethiopia,
too, the legislative history of the EIA Proclamation shows that the drafters did not want, by
introducing the system of EIA into the country, to make EIA an obstacle to development
endeavors but to make development sustainable.315 This means, EIA is not meant to stop
developmental actions but to cause environmental values to be considered when decisions
regarding these actions are made.
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Nonetheless, it is equally important to note that there is also a wrong perception that EIA
hampers development.316 Hence, those who hold this wrong perception will ignore EIA
unless its use is required by some external pressure. As we will see later on, many
development agents in Ethiopia such as law enforcers and proponents do seem to hold this
later view. Consequently, they have failed to create conducive atmosphere for the use of EIA
such as formulating the necessary EIA instruments. Likewise, they have failed to use EIA
when there are chances to do so. For example, the Gilgel Gibe III project317 is a big
hydroelectric power project. When it is completed, the power plant will produce more than
1800 MW of hydroelectric power which will highly contribute to the satisfaction of the
power needs of the country; it may even enable Ethiopia to obtain foreign currency through
power export. Because this anticipated benefit is tantalizing and regardless of objections from
various groups claiming that the adverse environmental impact of the project will be
enormous, the implementation of the project commenced without prior EIA. Moreover, the
project for the construction of the Grand Ethiopian Renaissance Dam, the biggest
hydroelectric power dam in the history of Ethiopia, or even in Africa, for that matter, was
launched on 2 April 2011. When its construction is completed and the Dam becomes
operational, Ethiopia will be able to generate nearly three times the power Gilgel Gibe III will
generate. Hence, the expected benefits from the Renaissance Dam could be by far more
tantalizing than that of the Gilgel Gibe III. As a result, the Grand Ethiopian Renaissance
Dam project was launched before a full-scale EIA was conducted in accordance with the EIA
Proclamation and the 2003 FEPA Guidelines.318 Of course, the project was preceded by a
316

MOHAMMED A. BEKHECHI AND JEAN-ROGER MERCIER, Supra note 15, at 5. Of course, there is no
doubt that EIA may sometimes lead to the stoppage of ‘development’ activities which can cause greater harm to
the environment because their stoppage is more beneficial, at least in the long term, than their continuation.
317
EIA was actually done for the project but as we will see later on, the manner in which it was done was wrong
because the EIA was done, contrary to the requirements of the existing legal framework, after the
implementation of the project commenced.
318
Interview with Ato Alemayehu Tafesse, Head, Environmental Impact Assessment and Social Development
Office, Ministry of Water and Energy, Federal Democratic Republic of Ethiopia, in Addis Ababa (July 26,
2011). Moreover, the discussion I made with some officials at FEPA, who preferred to remain anonymous, also
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preliminary or an initial EIA, whereas a full-scale EIA is now underway.319 Nonetheless, it is
known that doing EIA after the implementation of a project has begun is procedurally flawed.
At any rate, the above two examples show that when there is a tension, real or otherwise,
between development and environment, the latter has to give way to the former although they
are not mutually exclusive.

This raises doubt about the government’s genuine commitment to create conducive
environment for the effective use of EIA such as by issuing subsidiary instruments to
effectively implement the EIA Proclamation. After all, one of the top policies of the
government at the moment is encouraging investment activities, which, in turn, requires, inter
alia, easing the requirements investors are expected to meet. Demanding strict compliance
with EIA requirement is a pushing factor for investors because it is both time taking and
costly. For instance, the previous Investment Proclamation required observance of
environmental protection laws as one of the requirements to get investment permit.320 As a
result, although there was not enabling legal environment such as EIA law, some investors
were doing EIA in order to get investment permits, whereas some licensing organs were also
trying to ensure that EIAs were actually done and ECCs were obtained from the relevant
environmental protection organs before they issued investment permits. Nevertheless, the
current Investment Proclamation which was enacted, among other things, to make the system
of administration of investment in the country efficient removed this requirement.321 As a

shows that there was no EIA for the Dam. In fact, Prime Minister Meles Zenawi himself indicated that
environmental study was undertaken for the Dam which does not necessarily include EIA. Meles Zenawi, Supra
note 1.
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complies with conditions stipulated in environmental protection laws, the appropriate investment organ
shall issue an investment permit to the applicant. Emphasis added.
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result, investment organs such as the Ethiopian Investment Agency have now stopped
requiring applicants to produce ECC as a condition to issue investment permit.322 In fact, the
Investment Proclamation No. 280/2002 obliges investment organs to take action within 10
days if applications are submitted to them in accordance with its stipulations or law issued
thereunder which do not include EIA.323 The Investment (Amendment) Proclamation No.
375/2003 also contains the same stipulations. However, it obliges investment organs to take
action on applications for investment permits within five working days provided that they are
submitted to them in accordance with its stipulations or the stipulations of laws issued
thereunder.324 Therefore, although Investment Proclamation 280/2002 did not repeal the
requirement of ECC as stipulated in the EIA Proclamation because it is a former law,325 the
Investment (Amendment) Proclamation No. 375/2003 seems to do so tacitly. This is so
because article 3(7) of this later Proclamation expressly requires licensing bodies to issue
permits if applicants met the requirements of the investment laws which do not include doing
EIA or obtaining ECC from environmental protection organs. Accordingly, and apparently,
investment organs may not be able to insist on the production of ECC to issue investment
permit. FEPA also admits that investment organs are now under no legal obligation to require

in accordance with the requirements of investment laws. Then, the organs notify the concerned sectoral
institutions, which have environmental units, about the licenses they have issued and request them to give the
necessary aids to the person who has obtained investment permit and also to follow-up the implementation of
his project in accordance with the relevant laws of the country. MELLESE DAMTIE AND MESFIN BAYOU,
Supra note 51, at 24. The duty to notify arises from article 3(13)(8) of the Investment (Amendment)
Proclamation No 375/2005 to enable the environmental units to follow-up the implementation of the authorized
projects. However, the demand of the EIA Proclamation is more than just notifying the concerned government
organs of the measures taken by investment organs. It actually imposes on licensing organs a clear obligation to
demand from applicants ECC prior to issuing investment permit provided that the proposed action is subject to
EIA.
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ECC to issue investment permit.326 So, the measure taken by the government in this regard by
enacting the Investment (Amendment) Proclamation No. 375/2003 could be considered
regressive when it is seen from the perspective of environmental protection.

There is also another regressive measure that was introduced by the Investment (Amendment)
Proclamation No. 375/2003. Before the issuance of this amending Proclamation, the
Commercial Registration and Business Licensing Proclamation, No.67/1997, required those
who apply to get business license to produce statements on environmental protection and
safety measures from the concerned government institutions.327 This requirement is relevant
because it forces applicants to get statements pertaining to the environment from the relevant
environmental protection organs, whereas these organs will issue the statements only if they
get EIAs for projects subject to EIA. However, the Investment (Amendment) Proclamation
No 375/2003 expressly repeals this requirement and relieves applicants of their duty to
produce statements on environmental protection and safety measures from the concerned
government institutions.328 This means, the organs that are tasked with the responsibility to
issue business license cannot demand, for example, the production of ECC as a precondition
to issue business licenses.

In July 2010, Ethiopia enacted a new Commercial Registration and Business licensing
Proclamation which repeals the Commercial Registration and Business Licensing
Proclamation, Proclamation No. 67/1997 and its implementing regulations.329 As a
subsequent law, this new Proclamation could revive the requirement of the Commercial
326
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Registration and Business Licensing Proclamation, Proclamation No. 67/1997, on
environmental protection contrary to the stipulation in the Investment (Amendment)
Proclamation, Proclamation No. 375/2003. It is, however, unfortunate that the new
Commercial Registration and Business Licensing Proclamation, Proclamation No. 686/2010,
has failed to make similar stipulation with its predecessor in respect of environmental
protection. On the contrary, this new Proclamation compels licensing organs to effect
registration and issue business licenses to applicants if they meet the requirements it sets out
and which do not include EIA or ECC. This is another missed opportunity to integrate or
mainstream the requirement of EIA into a sectoral law to eventually contribute to the
effectiveness of the system of EIA in Ethiopia.

3.4 Transplantation of the EIA Proclamation

The other reason for the absence of necessary political commitment to fully supplement the
EIA Proclamation is the fact that the Proclamation was the result of legal transplantation
which was not triggered by internal needs/initiatives.330 Some officials at FEPA stated that
the making of the EIA Proclamation was not motivated by internal needs; rather, it resulted
from external pressure.331 The officials specifically mentioned financial institutions like the
WB as the ones responsible for the making of the law.332 They indicated that these
institutions started demanding EIAs as a condition for the funds they were to release for
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government projects.333 As a result, the government prepared and enacted the EIA
Proclamation in order to allow some kind of EIA because doing EIA may be difficult before a
legal framework is put in place. For example, one must know who a responsible person is for
doing EIA and who will evaluate EIAs; what the role of the public is in the EIA process; who
bears the cost of doing EIA; and, who ensures that EIA is done properly. Therefore, Ethiopia
had no choice but to introduce the EIA Proclamation to respond to at least some of these
issues and ultimately to show to institutions like the WB that it was ready to use EIA to
secure their support.334

On the other hand, it is argued that legal transplantations that are motivated by external forces
such as international institutions are often understood as impositions.335 This perception, in
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law on 31 October 2002 by the concerned parliamentary committee and stakeholders, Archives of the HPR,
Ethiopia.). This shows that the rules in the EIA Proclamation were taken from sources alien to Ethiopia.
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turn, leads to the absence of necessary political commitment to enforce the law.336 On the
other hand, if there is no political commitment, it is hardly possible to effectively implement
an EIA law or use EIA as a tool for decision-making. Under such circumstance, the easiest
measure a government can take to disregard the application of its imported EIA law is
denying it secondary laws destined to implement its provisions, which is exactly what is
happening to the EIA Proclamation. Of course, a transplanted EIA law can be enforced if the
factors that caused its transplantation exist. For example, if a donor demands the use of EIA
to fund a particular project, the concerned government will have to use the law to do EIA.
However, if the use of EIA is limited to cases where there are external forces, the system of
EIA will become a “top down” requirement that is imposed by external bodies.337

Generally, therefore, the fact that the EIA Proclamation by itself is the result of external
pressure338 and the tendency of the government to give priority to development over the
environment instead of trying to reconcile the two could be regarded as the major reasons for
the absence of adequate political will to create conducive atmosphere for the effective
implementation of the EIA Proclamation or the use of the system of EIA. Consequently, it
could be concluded that even if Ethiopia has put in place a legal framework to use the
those who are subject to it. Nevertheless, such application of the law will eventually lead to ‘creative
compliance’ which will make the law ineffective. This is why some writers argue that, generally, transplanted
laws are quite ineffective and thus have very limited impact. see, generally, Katharina Pistor, The
Standardization of Law and Its Effect on Developing Economies, 50 American Journal of Comparative Law 97,
10 (2002); Daniel Berkowitz et.al., THE TRANSPLANT EFFECT, 51 American Journal of Comparative Law
163, 2-3 (2003); Jeremy J. Kingsley, id. at 510-512. Coming to the EIA Proclamation, which is the most
important instrument on EIA in Ethiopia, it is bound to have one of the above fates as it is a transplanted law;
that is, total rejection; constructive observance; selective application; or effective application. However, as we
will see later on, the Proclamation is neither totally ignored nor fully implemented. That is why we now have
some kind of EIA in practice although the stipulations of the EIA Proclamation are often times ignored.
336
Of course, this does not mean that legal transplantation cannot be effective because it can be. For example,
according to Watson successful legal borrowing could be made from a very different legal system, even from
one at a much higher level of development and of a different political complexion. Alan Watson mentioned in
PENELOPE NICHOLSON, Supra note 292, at 22. However, Watson’s argument presupposes that the
borrowing is motivated by internal initiative.
337
C. WOOD in Ray Clark and Larry Canter, Supra note 330, at108. The problem here is that EIA will be used
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procedure of EIA in decision-making process, the momentum was lost after the enactment of
the EIA Proclamation in 2002. For instance, some of the promising steps that were taken
following the enactment of the EIA Proclamation were not finalized. More serious, however,
is the appearance of some regressive measures including the enactment of laws in some
sectors which have eroded the chance of strengthening the implementation of the EIA
Proclamation and hence the possibility to use EIA in decision-making process. Thus, the
current legal framework on EIA in the country is inadequate, which, in turn, means that EIA
in Ethiopia cannot fully achieve the objectives it was recognized for, that is, bringing about
sustainable development,339 fostering the implementation of the right to clean and healthy
environment, causing administrative transparency and accountability, and facilitating public
participation in decision-making.
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Although Ethiopia needs development, the development we have to strive to bring about must be one that is
environmentally sustainable, socially acceptable, and economically feasible, whereas such development
necessarily requires environmental protection.
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CHAPTER FOUR: INSTITUTIONAL FRAMEWORK FOR ADMINISTERING EIA
4.1 Introduction
In order for any system of EIA to be effective, it is clear that appropriate legal framework is
necessary.340 However, the presence of appropriate legal framework alone cannot facilitate
the achievement of the objectives EIA is recognized for unless it is effectively enforced.341
On the other hand, effective enforcement of the EIA legal framework requires, among other
things, the creation of several institutions.342 This is why, like an appropriate legal
framework, well-functioning institutions are also important prerequisites to have an effective
system of EIA.343

Cognizant of this fact, Ethiopia has issued laws that require the establishment of
environmental protection organs. For instance, in 1995, Ethiopia issued Environmental
Protection Authority Establishment Proclamation that formally established the FEPA.344 In
2002, this Proclamation was replaced by another proclamation, Environmental Protection
Organs Establishment Proclamation No 295/2002, which re-established FEPA.345 It is
interesting to note that the 1995 FEPA establishment Proclamation did not require the
establishment of regional environmental protection organs. Instead, it obliged FEPA to render
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advice and technical support to Regions on environmental protection.346 However, the 2002
Proclamation requires the establishment of Regional Environmental Agencies as well.347 It
stipulates that every Regional state must establish an independent regional environmental
agency or designate an existing agency that shall, based on the Ethiopian Environmental
Policy and Conservation Strategy and to ensure public participation in the decision-making
process, be responsible for coordinating the formulation, implementation, review and revision
of regional conservation strategies, and, environmental monitoring, protection and
regulation.348 This is an important addition because FEPA alone cannot ensure environmental
protection unless it is assisted by other organs like regional environmental protection
agencies. Accordingly, regional environmental agencies are obliged to ensure the
implementation of federal environmental standards or, as may be appropriate, issue and
implement their own no less stringent environmental standards.349

Further, the Environmental Protection Organs Establishment Proclamation requires the
creation of environmental units in different sectors. This was also non-existent in the 1995
Proclamation. However, the new Proclamation makes it necessary for sectoral agencies to
have environmental units which ensure the consideration of environmental values in their
decision-making processes. Thus, every competent agency shall establish or designate an
environmental unit that shall be responsible for coordination and follow-up so that their
activities are in harmony with environmental protection requirements.350

Generally, therefore, the institutions that are put in place to ensure environmental protection
and preservation are FEPA, REAs, and sectoral environmental units. These organs are
primarily responsible for promoting environmental protection by, among other things,
346
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ensuring the use of EIA when it is required. However, because other organs can also play
important role in environmental protection efforts by ensuring the use of EIA, some of our
environmental laws impose duties on such organs. For instance, licensing organs are required
not to issue licenses unless an ECC is obtained from an appropriate environmental protection
organ in relation to actions which are subject to EIA.351 Consultants are also obliged to make
sure that an EIA is done in a proper manner such as by engaging the public in the EIA
process.352 This chapter will consider in detail the responsibilities of these organs, that is,
FEPA, REAs, environmental units, licensing agencies, and consultants.

4.2 Federal Environmental Protection Authority (FEPA)
FEPA is at the apex in the pyramid of environmental protection organs. As a result, it is
tasked with the most important environmental protection responsibilities in the country. For
instance, FEPA is authorized to issue directives necessary for the effective implementation of
the EIA Proclamation,353 to decide on actions that must pass through EIA,354 and to set
environmental standards against which the impact of an action on the environment should be
assessed.355 To carry out these and other responsibilities, FEPA is organized in such a way
that it has its own Environmental Council, Director General and Deputy Director General,
and other necessary staff.

I.

Environmental Council (EC)

The Environmental Protection Organs Establishment Proclamation states that FEPA shall
have Environmental Council, a Director General, a Deputy Director General, and other
necessary staff.356 In this context, it is clear that the EC was established as a body within
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FEPA. In addition, the EC appears to be and has been acting as a supreme body of FEPA. At
this juncture, even if one may wonder whether this supremacy was envisioned in the
Proclamation, a closer look at the provisions of the Environmental Protection Organs
Establishment Proclamation reveals that the EC was actually conceived of as the supreme
body within FEPA. First, the composition of the EC reveals that it is the highest organ of
FEPA because it is the only organ within FEPA that has the country’s Prime Minister (or his
delegate) as a member and its chairperson.357 Second, the EC is entrusted with more
important tasks than the other organs of FEPA. For instance, it is given the responsibility (1)
to review proposed environmental policies, strategies, and laws, and issue recommendations
to the government; (2) to evaluate and provide appropriate advice, based on reports submitted
to it by FEPA, on the implementation of the environmental policy of Ethiopia; and (3) to
review and approve directives, guidelines and environmental standards prepared by FEPA.358
Third, the fact that the EC is supposed to meet only twice in a year to discharge its
responsibilities, although extraordinary meetings can be held whenever deemed necessary,
appears to be another indication that the EC is, unlike the other organs of FEPA, not
concerned with the daily routine of environmental protection activities but only with high
profile environmental matters.359

The EC was established in 2002 by the enactment of the Environmental Protection Organs
Establishment Proclamation. Thus, one would normally expect it to discharge its duties, as
indicated before, by meeting regularly twice a year or even more often. Has it been doing its
job? Sadly, the EC did not meet at any point prior to 2008, a period of six years following its
357
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establishment. In 2008, however, the members of the EC were constituted, and the EC held
its first meeting to consider some matters pertaining to its duties under the environmental
laws.360 Since 2008, one would expect the EC to hold two regular meetings every year to
perform its duties. Yet, the EC has not been meeting regularly. On the other hand, the failure
to meet regularly is, according to some FEPA officials, primarily attributable to the
composition of the EC which consists of the Prime Minister or his designate, members to be
designated by the Federal Government, Representatives of Regional Government,
representative from the Ethiopian Chamber of Commerce, and a representative of local
NGOs.361 These are persons with other huge responsibilities, which, in turn, make it difficult
for them to hold regular meetings. Of course, this cannot be taken as the sole reason for the
EC not to meet regularly. For instance, as subsequent discussions will show, the fact that
environmental protection has not be given equal attention with other interests such as
economic growth might have contributed to the failure of the EC to meet on a regular basis.
Moreover, the absence of serious demands from interested groups for environmental
protection might have contributed to the failure of the EC to meet regularly.362

Since the EC is not meeting regularly, it has not been able to discharge its duties properly.
For instance, during its first meeting, the EC considered, among others things, the draft
directive prepared by FEPA and submitted to it to determine projects that are subject to EIA.
The draft directive was said to have been approved although it has not been signed by the
chairperson of the EC, that is, the Prime Minister, to transform it to a law as previous
discussions have revealed. Therefore, save for this directive, the EC has not considered and
approved any other directive or guidelines prepared by FEPA, although it is expected to
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review them.363 Moreover, according to some FEPA officials, the EC has never heard reports
from FEPA’s Director General; nor has FEPA ever submitted any report to the Council.364 Of
course, the Deputy Director General of FEPA disagrees with this claim arguing, as we will
see later on, that FEPA itself is the Prime Minister’s personal office and it makes reports to
him like any other offices accountable to him.365

II.

Director General and Deputy Director General

According to article 11 of the Environmental Protection Organs Establishment Proclamation,
the Director General is the head of FEPA. Accordingly, his responsibilities include exercising
the powers and duties entrusted to FEPA; employing and administering employees of FEPA
in accordance with the federal civil service laws; preparing and, upon approval, implementing
the annual work program and budget of FEPA; effecting expenditure in accordance with the
approved budget and work program of FEPA; representing FEPA in all its dealings with third
parties; and submitting reports on the activities of FEPA, including activities in relation to
EIA, to the EC.366

Although the Director General is designated as the head of FEPA, the provisions of the
Proclamation show that the Director General’s Position is next to that of the EC. First, the
Director General is supposed to submit reports to FEPA which are considered by the EC.
Likewise, the Director General needs the approval of the EC for FEPA’s directives,
guidelines, and standards. Finally, the Director General does not occupy any special place in
the constitution of the EC. For example, the Prime Minister is the chairperson of the EC.367
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The Deputy Director General is an assistant to the Director General. Thus, he supports the
Director General in discharging his duties such as in planning, organizing, directing and
coordinating the activities of FEPA and by performing other activities directed by the
Director General. Moreover, the Deputy Director General performs the responsibilities of the
Director General in his absence.368 Of course, the Director General may, to the extent
necessary for the efficient performance of the activities of FEPA, delegate part of his powers
and duties to other officials and employees of FEPA as well.369

III.

Other Necessary Staff and the EIA Department

These are the employees of FEPA other than the Director General and the Deputy Director
General. Thus, all the professionals hired by the Director General and who are working at
FEPA like as botanists, zoologists, lawyers, engineers, and biologists are part of the
necessary staff. In general, they are the ones responsible for ensuring that FEPA’s duties are
properly discharged. Moreover, these are the employees who work in the different units
within FEPA. At the moment, FEPA does have 52 active technical staff (experts), excluding
the Director General, the Deputy Director General and the supporting staff, whereas 57 posts
are vacant and to be filled in the years to come in order to raise the number of experts at
FEPA to 109.370

Due to the theme of this paper, the EIA Department deserves special mentioning here. It was
a department within FEPA with its own head who was accountable to the Deputy Director
General. The department was entrusted with the duty to ensure that FEPA’s responsibilities
pertaining to the use of EIA were properly discharged. For instance, it was the unit that was
preparing draft guidelines and directive on EIA and also ensuring that EIAs were evaluated
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when they were submitted to FEPA.371 However, due to lack of autonomy, it was claimed
that the department could not do what it was supposed to do.372 As a result, there was some
support within FEPA for separating the EIA Department from FEPA and establishing it as a
separate body.373

Rather than doing that, in 2010 and as a result of business process reengineering (BPR)
undertaken by FEPA, the EIA Department was dissolved and issues pertaining to EIA were
transferred to the Environmental Units Program Directorate.374 Thus, EIAs are now
submitted to this Directorate, which, in turn, refers them to pertinent experts for evaluation.375
It is, however, debatable how well this new arrangement can effectively handle issues
relating to EIA since the separate EIA Department was not in a position to do that due to lack
of enough manpower (experts), adequate legal framework, lack of necessary political will,
and other factors. For instance, there is no indication that there is a renewed political will to
make the system of EIA more effective,376 the new arrangement has not resulted in increased
number of EIA experts, and the inadequacies in the legal framework still linger. According to
the Director of the Environmental Units Program Directorate, however, FEPA is now better
suited to handle issues relating to EIA than ever before because, unlike the EIA Department,
the Environmental Units Program Directorate can use any relevant expert in any of the
directorates within FEPA to review and comment on EIA reports and the size of EIAs which
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are coming to FEPA have also declined due to the delegation of EIA revision responsibility
to sectoral environmental units.377

4.3 Regional Environmental Agencies (REAs)
As mentioned before, every regional government in the country is required to establish an
independent environment agency or to designate an existing organ for this purpose. In terms
of importance, the Environmental Protection Organs Establishment Proclamation seems to
recognize REAs as second (subordinate) to FEPA. For instance, under article 15(3), REAs
are required to prepare reports on the respective state of the environment and sustainable
development of their respective Regions and submit them to FEPA. They are also prohibited
from making standards which are less stringent than those set by FEPA.378

However, while they may stand second to FEPA, REAs (whatever their designations may be)
can play important roles to protect the environment. Such importance is actually reflected in
the FEPA Guidelines itself which lists a myriads of activities that REAs are expected to
perform. The following excerpt from the Guidelines shows examples of responsibilities every
REA is expected to discharge.
REAs are responsible for adopting and interpreting federal EIA policies and systems or
requirements in line with their respective local realities; establishing a system for EIA of
public and private projects, as well as social and economic development policies, strategies,
laws, or programs of regional level functions; informing FEPA about malpractices that affect
the sustainability of the environment regarding EIA and cooperating with FEPA in
compliance investigations; administering, overseeing, and making major decisions regarding
impact assessment of project subjects to licensing and execution by regional agencies, and
377
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projects likely to have regional impacts. Moreover, regarding projects and activities under the
jurisdictions of FEPA, REAs should write an endorsement letter verifying or confirming that
the biophysical and socio-economic baseline conditions are adequately and truly described;
during scoping major issues are well defined and explicitly indicated in the Terms of
Reference; interested and especially the affected parties or their true representatives are
provided with all means and facilities (such as notice, reasonable time, understandable
language) that enable them to adequately air their views and concerns; interested and affected
parties (IAPs) have agreed to and are satisfied with the terms of compensation and the
appropriateness of the environmental management plan; the environmental monitoring
activities are undertaken in appropriate time with the involvement of the IAPs and regular
reporting is made in good faith and time to all concerned; the proponent/consultant fulfills the
local and regional legal and policy requirements and obtain the necessary permits; the
envisaged benefits to that communities and the regions are tangible; the monitoring plan are
logical and allows the participation of relevant bodies in the region; the strategy for impact
communication and reporting was understandable and appropriate at regional level
stakeholders; the minutes of the consultation process reflects the true and unbiased accounts
of the opinions and interests of the IAPs at the local level; establish the necessary condition
for the creation of awareness on EIA; and develop the necessary incentive and disincentive
system, etc.379

So, although the Environmental Protection Organs Establishment Proclamation is not clear on
the matter,380 REAs are expected to, among other things, ensure the implementation of
federal laws, policies and programs and localize them to meet local needs and realities, issue
necessary instruments such as laws, guidelines, and programs to, inter alia, establish a system
for EIA, ensure that EIA is done and it is done properly such as by engaging the public,
monitor the activities of different actors to ensure compliance with environmental
requirements, cooperate with and report to FEPA on matters of environmental protection in
particular EIA, and assist FEPA while making investigations into environmentally wrong
behavior. Bearing this in mind, we will now consider, first, whether REAs have been
established in regional states, and, second, whether REAs have been discharging their duties
properly. While the first question will be considered in detail in the following paragraphs, the
second question will be considered briefly and only in relation to issuing instruments
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necessary for the proper administration of EIA in their respective regions. Whether REAs
have been discharging their others duties will be discussed later on elsewhere in this paper.381
To begin with, in Oromia, environmental protection organ was first established in 1993382 as
the Natural Resources Development and Environmental Protection Bureau.383 In 1995, this
Bureau was made to merge with Agricultural Bureau.384 However, in 2001, the
environmental protection unit was taken out of the Agricultural Bureau and established as the
Oromia Natural Resources Development and Environmental Protection Authority.385 A year
later (in 2002), an independent Environmental Protection Office was established.386 In 2009,
the Environmental Protection Office was again merged with Land Use and Planning
Office,387 which was dealing with land issues in particular granting of title deed to investors,
and became Oromia Land and Environmental Protection Bureau (LEPB).388 Thus,
environmental matters are now handled by the Environmental Protection Core Process Unit
(Oromia REA or OREA hereinafter) which is one of the divisions in the LEPB.389

381

For instance, in Oromia, right now, the Oromia REA is implementing federal laws, policies, and programmes
pertaining to the protection of the environment in addition to performing other activities to ensure
environmental protection. In the SNNPRS, issues pertaining to environmental protection are handled by SREA.
Thus, SREA has the responsibility to, inter alia, lead and ensure the implementation of federal environmental
protection laws such as the Environmental Pollution Control Proclamation, the EIA Proclamation, Waste
Management Proclamation and the Proclamation relating to biodiversity conservation. In Tigray, Tigray REA
has been implementing and regulating the observance of the laws, policies, programmes, etc. of the federal
government, giving environmental education to increase awareness in relation to environmental protection and
use of natural resources, and doing other activities.
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At this juncture, one may wonder why the Environmental Protection Office which existed as
a separate office for a fairly long time was merged with Land Use and Planning Office. It is
true that environment and land are inextricably linked. Thus, by considering them as separate
entities which required separate attention by separate organs, environmental protection
cannot be achieved.390 If the environment is to be protected effectively, the two must come
together.391 For instance, in order to implement a given project, the project owner has to first
get land through lease. On the other hand, the Land Use and Planning Office can require
considering environmental issues as one of the lease conditions, which, in turn, involves the
OREA because it has to verify that environmental issues are actually considered. Therefore,
the merger of the two offices will enable them to work more cooperatively than ever before.
The other reason that necessitated the merger of the two offices is the need for a better
environmental protection.392 In the past, investors were obtaining investment permits and title
deed to lands from the Oromia Investment Commission (OIC).393 As a result, most of them
were implementing their projects without doing EIA.394 In the end, however, it was believed
that if the office dealing with the issuance of title deed to land is situated in the same bureau
with environmental protection organ, the use of EIA can be ensured because title deed will
not be granted unless EIA is done and ECC is obtained from OREA.395 Consequently, the
office dealing with the issuance of title deed to land was taken out of the OIC and placed in
the same bureau with the environmental protection office in the LEPB. Hence, the need to
390
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narrow down the chance of avoiding doing EIA when it is required is another major factor
that led to the merger of the offices dealing with environmental protection and land affairs.

Nonetheless, although the merger of OREA with Land Use and Planning Office has certain
advantages, it may also have certain disadvantages. For instance, the OREA is not
independent while independence is always desirable to fully achieve one’s objectives. In light
of contributing to the effectiveness of the system of EIA, however, the OREA is now better
off even when compared to the time when it was operating as an independent environmental
protection office. This is so because the current arrangement allows the OREA to work
cooperatively and closely with the Land Use and Planning Office to facilitate compliance
with EIA requirements by project proponents.

The South Nations, Nationalities, and Peoples Regional State (SNNPRS) also has its own
environmental protection organ. This organ was first placed in Agricultural and Rural
Development (ARD) Bureau.396 In December 2009, however, the organ was taken out of the
ARD Bureau and established as an independent organ as Land Administration, Use and
Environmental Protection Authority (LAUEPA) with the Environmental and Biodiversity
Case Team (South REA or SREA hereinafter) dealing with environmental affairs.397 The
main reason for establishing LAUEPA as an independent organ was the belief that it could
not function well being under the ARD Bureau.398 Therefore, the purpose was to extricate the
LAUEPA from ARD Bureau and empower it to discharge its duties in relation to protecting
the environment. According to the new arrangement, LAUEPA was directly accountable to
the President of the region.399 Before its separation from the ARD Bureau, however, its
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accountability had been to the Vice Head of the ARD Bureau.400 Sadly, however, after eight
months, LAUEPA was transferred back to the ARD Bureau as Natural Resources and
Environmental Protection Office.401 The reunification has come following the trend at the
federal level where some offices including ministerial offices are merged with others or
otherwise dissolved.402

In any case, once again, the initial problem of lack of independence will be a problem. Such
lack of stability of the environmental protection organ in the region is creating uncertainty for
the workers of the bureau in relation to what they (must) do. Some of them even mentioned
that they do not want to comment on any organizational structure SREA may be given
because they are scared of losing their jobs.403 Moreover, it shows that there is no constant
perception about the functions of SREA and the importance of environmental protection. In
other words, lack of attention for the environment from higher organs is reflected by this
organizational structure. This may lead one to believe that REAs should be required to be
established as independent environmental protection organs by federal laws such as the
Environmental Protection Organs Establishment Proclamation. If this were done, the
existence of REAs and their relative independence would be ensured thereby facilitating
environmental protection in general and the use of EIA in particular.

In Tigray, the environmental protection organ was established in 2004 as the Tigray Regional
Government Environmental Protection, Land Administration and Use Authority.404 Then it
was made accountable to the president of the region.405 However, the Environmental
Protection, Land Administration and Use Authority was not functional when it was
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accountable to the president.406 As a result, in 2005, it was changed from the Tigray Regional
Government Environmental Protection, Land Administration and Use Authority to the Tigray
Regional Government Environmental Protection, Land Administration and Use Agency
(Tigray REA or TREA hereinafter) with its accountability also changed from the president to
the region’s ADR Bureau.407

However, it is clear that the change of TREA’s accountability from the president to the
region’s ADR Bureau (or change from Authority to Agency) has had an impact on TREA’s
influence. The first important impact is the lower the organ it is accountable to, the lower
influence it will have and the less serious attention it will receive. Thus, making TREA
accountable to a lower organ decreases its visibility and effectiveness. The other impact is the
fact that the ADR Bureau may interfere with the affairs of TREA. For instance, if the ADR
Bureau requires TREA to issue ECC to a given investor without seriously considering his
EIA, TREA will do so because it cannot resist superior order. Further, being under the
region’s ADR Bureau, TREA can hardly control and regulate the Bureau’s environmentally
damaging activities such as permission of use of certain chemicals by big agricultural
projects.408

In Amhara, the environmental protection organ was established in 2000/2001 (1993 E.C.) and
started working in 2001/2002 (1994 E.C.).409 It was first established as the Environmental
Protection, Study and Research Department.410 Later on, the Department was placed in the
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region’s ARD Bureau.411 After some time, the Department was separated from the ARD
Bureau and established as an authority with the department that deals with Land Use and
Administration.412 Therefore, environmental affairs are now handled by the Environmental
Protection, Land Use and Administration Authority.413 This authority has three units, that is,
Ensuring Sustainable Environmental Protection Core Process, Land Use Core Process, and
Land Administration Core Process. From the three units (processes) the one that deals with
environmental matters is the Ensuring Sustainable Environmental Protection Core Process
(Amhara REA or AREA hereinafter) which is accountable to the head of the authority, who,
in turn, is accountable to the region’s president.414 In any case, the responsibility for ensuring
environmental protection in general and the working of the system of EIA in particular in
Amhara Regional State belongs to the AREA.

There are REAs in other regional states as well. For instance, in the Somali Regional State,
the environmental protection body used to be under the region’s ARD Bureau until
September 2010.415 After September 2010, however, this body was separated from the ARD
Bureau and established as an agency with other sectors which is now called Environmental
Protection, Energy and Mining Agency.416

In the Afar Regional State, the body that is designated to deal with environmental affairs is
called Environmental Protection Department.417 Like in other regions, this Department is not
independent. Instead, it is situated in the Natural Resources and Environmental Protection

411

Id.
Id.
413
Id.
414
Id.
415
Telephone interview with Ato Ahmed Seid, Environmental expert, Somali Regional State Environmental
Protection, Energy and Mining Agency (December 28, 2010).
416
Id.
417
Mohammed Abdulqader, EIA Expert, Afar Regional Government Natural Resources and Environmental
Protection Sector (December 28, 2010).
412

109

Sector with other offices.418 Thus, at the moment, environmental matters in the Afar Regional
State are handled by the Environmental Protection Department of the Natural Resources and
Environmental Protection Sector.

The city of Addis Ababa, because it is a self-governing city, also has its own environmental
protection organ which is called the Addis Ababa City Government Environmental Protection
Authority (Addis Ababa EPA hereinafter). Unlike the REAs in regional states, the Addis
Ababa EPA is an independent authority which is accountable directly to the city’s mayor.419
Thus, some of the problems that REAs face, such as lack of autonomy and resource sharing
with other offices are less serious when it comes to the Addis Ababa EPA.

In conclusion, environmental protection organs are established in the regions, including in
self-governing cities, regardless of their designations and status, to ensure environmental
protection. Thus, they are the ones which are primarily responsible to ensure the effectiveness
of the system of EIA in relation to matters falling under their respective governments’
jurisdictions. In the end, their effort, coupled with FEPA’s effort in this regard, is expected to
make the system of EIA work effectively and produce the desired results.

The second question relates to whether or not REAs are discharging their duties. As
mentioned before, in this section we will only see whether these organs have issued the
documents necessary such as EIA guidelines to carry out EIA-related jobs properly. To start
with, in Oromia, the OREA has been using federal EIA instruments for the administration of
EIA because it has not yet prepared its own instruments such as EIA guidelines.420 However,
the OREA has already prepared a draft EIA Proclamation which is ready to be submitted to
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the Chaffe (the regional legislative council).421There is also a plan to come up with guidelines
on actions which are subject to EIA.422 In the SNNPRS, the SREA has been using federal
instruments relating to the administration of EIA.423 More importantly, there is no plan to
issue its own instruments such laws, directives, guidelines, or programs pertaining to EIA.424
The position in Tigray is also the same as the TREA has been using federal instruments for
the administration of EIA and there is no concrete plan to come up with the region’s own EIA
instruments.425 The REAs in Somali and Afar are also in the same boat.426

However, the situations in Amhara and Addis Ababa need separate attention. In Amhara, the
AREA issued its own EIA guidelines in 2001/2002 (1994 E.C.) by contextualizing FEPA’s
EIA guidelines to the needs and particularities of the region.427 AREA amended these
guidelines in 2004/2005 (1997 E.C.) which was further amended in 2006/2007 (1999
E.C.).428 However, the last amendment is still at the draft stage.429 At this juncture, it is
interesting to note that the EIA guidelines issued by AREA do not need approval by higher
authority.430 Thus, approval by AREA itself makes them applicable. In Addis Ababa, too, the
Addis Ababa EPA issued its own EIA guidelines (based on FEPA guidelines) in which
projects, not strategies, which are subject to EIA are identified.431 Thus, the Addis Ababa
EPA has been using these guidelines to ensure the use of EIA in relation to project that are
subject to EIA before they are implemented in the city.432
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Therefore, although REAs can and are expected to come up with different EIA-related
instruments to properly administer EIA and discharge their EIA related duties, most of them
have not done that even though some of them do have plans to do so in the future.

4.4 Environmental Units/Sectoral Agencies
In addition to establishing FEPA and requiring the establishment of REAs, the Environmental
Protection Organs Establishment Proclamation No. 295/2000 requires the establishment of
sectoral environmental units, too.433 They are units in every competent sector434 with the
responsibility to ensure that the activities of their sectors are in harmony with environmental
protection requirements. Thus, they are responsible, among others things, for ensuring that
EIA is done by their sectors for actions that are subject to EIA before they are executed. This
shows that sectoral environmental units can also play important roles to ensure the
effectiveness of EIA.

Although sectoral environmental units are also important, one cannot say that they have been
established in all competent sectors. For instance, these units have been established in some
federal agencies such as the Ministry of Mining, Ethiopian Road Authority, Ministry of
Water and Energy, and Ethiopian Electric Power Authority. However, there are still some
competent federal agencies which have not yet established such units.435

At the regional level, too, there are a few sectors in some regions which have established
environmental units. In Tigray, for example, although most competent sectors lack such units,
433
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the Water Resource and Rural Road Construction Bureaus do have environmental units.436
Thus, these units would try to ensure that the activities of their sectors comply with
environmental protection requirements by mainstreaming environmental values into their
decision-making processes. Unfortunately, however, such units are unknown to the
competent sectors in most regions.437 As a result, the decisions or policies of some competent
sectors in some regions may be totally devoid of an internal voice for environmental
protection.

In any case, in sectors where they are established, environmental units can ensure that EIA is
done, when required, for projects related to their respective sectors. Interestingly, at the
federal level, the environmental units in some ministries can even evaluate EIAs. Of course,
such units started evaluating EIAs only after FEPA delegated its EIA revision power to
them.438 Thus, proponents are now expected to submit their EIAs to the ministries themselves
which will evaluate the reports through their environmental units.

At this juncture, it is relevant to consider the issue of link between FEPA and REAs, on the
one hand, and sector environmental units, on the other. For instance, as far as the relationship
between FEPA and REAs is concerned, the Environmental Protection Organs Establishment
Proclamation expressly requires REAs to report to FEPA. However, the Proclamation does
not make similar stipulation in respect of the relation between FEPA and REAs and sector
environmental units. One may then wonder if such units are at all required to report to FEPA
or REAs, as the case may be. However, although the Proclamation is silent on the matter, it
seems logical to think that, while remaining accountable to their sectors because they are
436
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parts thereof, they must also report to either FEPA or REAs as they are the primary organs
with the duty to ensure environmental protection. This conclusion is supported in particular
by the stipulation of the 1997 EPE which requires policies to establish environmental organs
that can work through coordination, whereas as the Environmental Protection Organs
Establishment Proclamation is one of the policies439 that have been made after the
formulation of the 1997 EPE.440
4.5 Licensing Agencies
Licensing Agency441 refers to any organ of the government empowered by law to issue
investment permit, trade or operating license or work permit or register business organization,
as the case may be.442 According to Business Registration and Licensing Proclamation,
Proclamation No.686/2010, these organs could be the Ministry of Trade and Industry,
Ethiopian Investment Agency and the appropriate regional bureau.443 According to the EIA
Proclamation, therefore, these organs are obliged to ensure, prior to making decisions on
applications for permits, that the appropriate environmental protection organs have
authorized the implementation of the proposed actions if they are subject to EIA.444

At the federal level, the body that issues investment permit is the Ethiopia Investment
Agency.445 However, this does not mean that the Ethiopia Investment Agency is the only
organ that issues investment permits at the federal level. For instance, the Ethiopia Electric
Agency, in relation to electric power generation, supply and transmission, and the Ethiopian
439
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Civil Aviation Authority, in relation to aviation business, can issue investment permits.446 At
the regional level, the appropriate regional bureaus for the issuance of investment permit are
investment bureau (commission or agency) or investment, trade and industry bureau.447 Other
bureaus such as the water resource bureau can also issue investment permit. Therefore, in
accordance with the EIA Proclamation, all the organs that are authorized to issue investment
permits are required to ensure that EIA is done and ECC is obtained from appropriate
environmental protection organs before they issue the permits.

As far as registration of business and issuance of business license are concerned, most
activities are performed, at the federal level, by the Ministry of Trade and Industry.448 At the
regional level, they are mainly carried out by Trade, Industry, and Transport Bureaus.449
Consequently, these organs, like the investment organs, are also required by the EIA
Proclamation to ensure that EIA is done, when required, and ECC is obtained from
appropriate environmental protection organs before they register business entities and issue
business licenses.

Nevertheless, the fact that the obligation of licensing organs to ensure that EIA is done is not
recognized by the relevant sectoral laws is a major problem. For instance, the Investment
Proclamation, No. 280/2002, does not require ECC as a condition to obtain investment
permit. Of course, this would not have created any problem because the EIA Proclamation,
which requires ECC to issue investment permits, was enacted subsequently. However, the
fact that the Investment (Amendment) Proclamation, No. 375/2003 fails to require ECC as
one of the necessary conditions to get investment permit poses a real problem. In fact, the
Investment (Amendment) Proclamation expressly obliges investment organs to issue
446
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investment permits to applicants within five working days if they fulfill the requirements it
lists, whereas this list does not contain ECC.450 Thus, even assuming that investment organs
are willing to ensure the use of EIA, they are not mandated by the investment laws to force
applicants to produce ECC from the relevant environmental protection organs.

Likewise, the position of the Business Registration and Licensing Proclamation, No.
686/2010, is the same as that of the Investment (Amendment) Proclamation. Although it
contains a long list of requirements that applicants for business registration and business
license must met, the list does not contain ECC.451 In fact, none of the requirements this
Proclamation recognizes can be stretched to include ECC. On the other hand, the
Proclamation compels the appropriate registration or licensing organs to effect business
registration or issue business license if the conditions it expressly recognizes are met.452
Moreover, the Proclamation expressly prohibits the use of any law or customary practice
which is inconsistent with its provision.453 Hence, it is not likely to legally compel licensing
organs to ensure, in light of article 3(3) of the EIA Proclamation, the use of EIA, when it is
required, before they issue license or register business.

In conclusion, although the House of Peoples’ Representatives (HPR) could have contributed
to the effectiveness of the system of EIA by inserting into the Investment (Amendment)
Proclamation, No. 375/2003, and the Business Registration and Licensing Proclamation, No.
686/2010, a requirement of ECC so that any applicant for investment permit or business
license or business registration could submit ECC together with the other application
requirements, it failed to seize that opportunity.
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In any case, due to the significant roles they can play, it could be said that licensing organs
are part of the institutional framework that are meant to ensure the effectiveness of the system
of EIA. However, assuming that these organs are willing to ensure the use of EIA, they can
contribute to its effectiveness only if they know the actions that are subject to EIA. On the
other hand, it is logical to expect environmental protection agencies to communicate to
licensing organs the actions that are subject to EIA. The question then is, first, whether or not
the agencies have communicated these actions to licensing organs and, second, that the
licensing organs have been ensuring that proponents produce ECC from the relevant
environmental protection organs before issuing licenses.454

As far as the first point is concerned, while some licensing bodies do know which actions are
subject to EIA because they have the EIA guidelines, there are many others which do not
know which actions are subject to EIA because they have not obtained the EIA guidelines
from the environmental protection organs. Hence, it will be difficult for those licensing
bodies which do not have the EIA guidelines to require the production of ECC by proponents
before they issue licenses. On the other hand, for those licensing bodies which do have the
EIA guidelines, demanding the production of ECC will be an easy task if there is a will to do
so. This leads us to the second point, that is, whether licensing bodies have been requiring the
submission of ECC by applicants before they issue license. In response to this query, we will
explore the experiences (practices) of some investment organs.

At the federal level, the Ethiopia Investment Agency used to demand an ECC before it issued
investment permit. However, currently, the Agency is not requiring ECC to issue investment
permit because it argues, as we will see in chapter five, that its duty to do so is now removed
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by law.455 Instead, the Ethiopia Investment Agency sends a letter to FEPA, REAs and other
licensing bodies, when necessary, stating that it has issued an investment permit to a given
investor with a view to enabling them to follow-up the implementation of the project in
accordance with the laws of the country.456

At the regional level, the Oromia Investment Commission (OIC) states that it uses EIA as one
of the conditions to issue investment permit.457 The OIC claims to know which actions are
subject to EIA and which are not because it uses its own old guidelines (which preceded
FEPA’s guidelines themselves and which deal basically with projects involving the use of
chemicals such as tannery) and FEPA’s Guidelines.458 Thus, according to the OIC, first, any
investor will identify the land (place) where he wants to invest after which he will be required
to do EIA if his project is subject to EIA under both or either of the two guidelines.459 After
an EIA is done, he is required to get ECC from the OREA. Finally, the OIC will issue
investment permit to the investor if the ECC shows that he can proceed with his project.460

In SNNPRS, investment permits are issued mainly by the Trade and Industry and Investment
Agency (TIIA). However, the TIIP issues investment permits only to those persons who plan
to engage in big business, that is, investors whose total capital is more than five hundred
thousand birr.461 If a person has total capital not exceeding five hundred thousand birr, his
investment will be taken either as micro or small or medium depending on the size of the
455
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Interview with Gizachew Kebede, Licensing Performer, Investment Promotion Process Team, SNNPRS
Trade and Industry and Investment Agency, in Hawassa (October 7, 2010).
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capital.462 Thus, such person is not required to obtain an investment permit but another
operating license regardless of the nature of the activity to be undertaken.463 Yet, if the
investment is to be made in remote areas, an investment permit may be issued, by considering
different factors, even if the total capital is below five hundred thousand birr.464 As far as
persons who plan to engage in big businesses are concerned, they have to obtain investment
permit before they start implementing their projects. The TIIP also issues investment permit
to such persons provided that they fulfill the conditions set in the region’s investment
directives which were issued based on the federal investment laws.465 For example, the
directives require foreign investors to meet the minimum capital requirements as set by the
federal investment laws.466 Unfortunately, however, the requirement of ECC is not
mainstreamed in the directives of the TIIP.467 Thus, investors can obtain an investment permit
without producing an ECC from the SREA. Nevertheless, despite its absence from the TIIP
directives, the TIIA claims that it sometimes demands the production of an ECC from the
relevant environmental protection organ by investors who plan to engage in big projects that
are likely to cause environmental pollution such as big agricultural activities or projects
which are to be implemented in sensitive or protected areas.468
462
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Id. Obtaining investment permit is more important than obtaining other operating licenses because the
investor gets different benefits such as incentives and investment guarantees.
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Id.
467
Id.
468
Id. Unlike the Ethiopia Investment Agency which argues that its duty to require ECC is now repealed, TIIA
states that it does not know whether it has any obligation to ensure the use of EIA. Similarly, it states that it does
not know which actions are subject to EIA because it does not have the EIA Guidelines, whereas the SREA has
not communicated to it the actions that must pass through the EIA process. In fact, TIIA indicates that there are
times when its bosses do not communicate to it the laws or decisions that have pertinence to their office/jobs or
that were communicated to them by others. Consequently, sometimes, they operate as though a law does not
exist in a given field even if it actually exists. It is interesting to know that, TIIA actually believes in the
importance of using EIA to issue investment permit. However, TIIA claims that since the investment laws or
directives it uses do not mention ECC as one of the requirements investors have to meet to get investment
permit, it cannot require the production of ECC as one of the requirement to issue investment permit. This
shows how lack of communication between the TIIA and SREA is hurting the effectiveness of EIA in the
region. SREA should have communicated to TIIP that there is a need to use ECC On the other hand, if one
wonders why effective communication is lacking between the two organs, the point boils down to
misunderstanding between the two organs. While SREA’s officials see TIIA’s officials as their enemy, TIIA’s
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In Tigray, unlike the investment organs in other regions, the Tigray Regional Investment
Office (TRIO) does not issue investment permits. Instead, investment permits are issued by
woredas, while TRIO coordinates their work.469 However, although TRIO does not issue
investment permits, it claims that an ECC is required, in particular after 2007/2008, for large
projects to obtain an investment permit.470 This is so because the use of EIA is getting
support at the regional government level.471 For instance, projects which involve the use of
chemicals are required to be preceded by EIA.472 An interesting scenario in Tigray is the fact
that investors need to obtain land for investment from the bureau in which TREA is
situated.473 This being the case, the bureau will not grant access to land unless ECC is
obtained after doing EIA when EIA is required.474 On the other hand, in order to facilitate the
granting of access to land to investors, TRIO has to maintain smooth relationship with the
bureau in particular with TREA.475 Accordingly, the two organs have currently signed a
memorandum of understanding where TRIO has agreed to inform investors what they need to
fulfill before appearing before TREA to obtain land for investment, whereas TREA
(representing the bureau) has agreed to give speedy services to investors if they appear before
it by meeting all the necessary conditions to obtain land which includes an ECC under certain
circumstances.476

officials also have reciprocal feelings for SREA’s officials. Generally, however, if there is a clear legal
framework on the requirement of ECC for issuing investment permit, in particular, by mainstreaming it into
investment laws and directives, and there is a clear understanding of the importance of EIA by TIIA officials,
the use of EIA will be facilitated. Id.
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Interview with Berihu Haftu, Investment Proejcts After Care Service, Tigray Investment Promotion Core
Process, Tigray Regional Government, in Mekelle (October 28, 2010).
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In Amhara, the principal organ that issues licenses is the Investment, Trade and Industry
Office (ITIO), situated in the Industry and Urban Development Bureau of the Amhara
Regional Government. According to the AREA, the ITIO does not require ECC as one of the
conditions applicant for licenses have to satisfy to get license.477 The head of ITIO also
confirms the claim of the AREA.478 According to him, although ECC was required in the
1990s, the ITIO is no more requiring it to issue permits because (1) AREA does not have
enough experts to evaluate EIAs, (2) AREA does not follow-up the implementation of
projects that have passed through EIA, and (3) EIA is time taking, whereas there is a need to
shorten investment procedures to facilitate investment activities in the region.479

As far as the licensing organs in Somali and Afar are concerned, the chance of using ECC as
a requirement to issue licenses is very low. This is so because, as we will see later on, while
EIA is done rarely in the Somali Regional State,480 there is no such thing as EIA in Afar.481

Lastly, in Addis Ababa, investment permits are issued by the Investment Agency of the Addis
Ababa City Administration. According to W/ro Ayenalem W/Senbet, the Agency does not
require the production of ECC to issue investment permits although it notifies the Addis
Ababa EPA and the trade and industry bureau of the concerned Sub-City Administration in
Addis Ababa about the permit it has issued to enable them to take the necessary actions.482
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Interview with Melisachew Fantie, EIA Report Review, Auditing and Monitoring Expert, Ensuring
Sustainable Environmental Protection Process, Amhara Regional State Environmental Protection, Land Use and
Administration Authority, in Bahir Dar (November 29, 2010).
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Interview with Ato Aynalem Belete Adem, Leader, Investment Promotion Team, Industry and Urban
Development Bureau, Amhara Regional State, in Bahir Dar (November 29, 2010).
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Ahmed Seid, Supra note 415.
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Mohammed Abdulqader, Supra note 417.
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Interview with W/ro Ayenalem W/Senbet, Information and Plan Preparation Officer, Investment Agency,
Addis Ababa City Administration, in Addis Ababa (October 11, 2011).
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Therefore, the practice in Addis Ababa in relation to the use of EIA as a condition for the
issuance of investment permit is not different from the practice elsewhere.483

In conclusion, there is no uniformity among the practices of investment organs with regard to
the use of ECC. While some of them require the submission of ECC together with the other
investment requirements for actions that are subject to EIA, others require only under certain
circumstances. There are also licensing bodies which do not require the submission of ECC at
all.
4.6 Delegated Sectors
Article 6(24) of the Environmental Protection Organs Establishment Proclamation mandates
and requires FEPA to delegate part of its responsibilities to other organs. It states, “The
Authority [FEPA] shall have the powers and duties to delegate some of its powers and duties,
as it may be deemed appropriate, to other agencies.”484 On the other hand, FEPA is given the
power to review EIAs of projects that are subject to federal licensing, execution or
supervision or projects that are likely to entail inter-regional impacts.485 Thus, it could be said
that FEPA can delegate any of its powers, which it deems necessary, including the power to
483

In Addis Ababa, business registration and licensing is primarily effected by trade and industry bureau of the
various sub-cities. In order to enable the bureaus to require ECC before they register businesses and issue
licenses thereof, the Addis Ababa EPA has given them all a list of activities which are subject to EIA.
Accordingly, the bureaus now require applicants for licenses to produce ECC from the Addis Ababa EPA if the
activities they plan to engage in are included in the list. Getachew Belachew, Supra note 419. This claim seems
true. For example, according to W/ro Ayesha Abdu, the Trade and Industry Bureau of the Gulele Sub-City
Administration has a list of activities that require EIA. Accordingly, the Bureau does not register or license any
business until EIA is done and a permit is obtained from the Addis Ababa EPA. Interview with W/ro Ayesha
Abdu, Trade Registration and License Core Process Leader, Trade and Industry Bureau, Gulele Sub-City, Addis
Ababa City Administration, in Addis Ababa (October 11, 2011). Ato Zekarias Kifle also confirmed that the
Trade and Industry Bureau of the Gulele Sub-City Administration requires ECC for some projects such as
industrial projects in accordance with the list it has received from the Addis Ababa EPA. Interview with Ato
Zekarias Kifle, Environmental Awareness and Pollution Inspection Officer, Gulele Sub-City, Addis Ababa City
Administration, in Addis Ababa (October 11, 2011). Similarly, Ato Mehdin Temam stated that the Trade and
Industry Bureau of the Arada Sub-City Administration requires ECC for projects that are subject to EIA in
accordance with the list of the Addis Ababa EPA. Interview with Ato Mehdin Temam, Watershed Development
and Biodiversity Conservation Officer, Arada Sub-City, Addis Ababa City Administration, in Addis Ababa
(October 11, 2011). Therefore, it could be concluded that, at the moment, the trade and industry bureaus of the
different sub-cities in Addis Ababa require ECC in order to register and license business activities that are
subject to EIA.
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See Environmental Protection Organs Establishment Proclamation, No. 295/2002, article 6(24).
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See id. article 6(5).
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review EIAs. As a result, some sectors like the ex-Ministry of Mining and Energy (now
Ministry of Mines) were raising questions about why FEPA could not delegate to them its
power to review EIAs pertaining to their sectors.486 In the end, on one of the Council of
Ministers’ Meetings, the highest executive meeting, it was agreed that FEPA had to delegate
such power to sector agencies.487 Consequently, FEPA has so far delegated its power to
review EIAs to some ministries such as the Ministry of Mines, Ministry of Agriculture and
Rural Development, Ministry of Health, Ministry of Trade and Industry and Ministry of
Water and Energy. Thus, these ministries are expected to review the EIAs of activities taking
place in their respective sectors.

The letter of delegation to the above ministries shows that FEPA has delegated its power to
review and take action on EIAs to these ministries in order to fast track the process of
evaluating and taking immediate actions on EIS reports.488 This means, as far as projects
pertaining to their scopes of operation are concerned, proponents are now expected to submit
their EIS reports to these Ministries, not to FEPA. Of course, as we will see later on, some of
the delegated sectors did not accept their delegation claiming that they could not evaluate
EIAs. As a result, they have been transferring the EIAs that are submitted to them to FEPA
for evaluation and further actions.
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Solomon Kebede, Supra note 160.
This was the 73rd regular meeting of the FDRE Council of Ministers held on November 3, 2008.
488
However, some personnel at FEPA (who wanted to remain anonymous) indicated that such delegation was
advised by the Prime Minister on one of the Council of Ministers’ Meetings when some Ministries raised the
issue. Indeed, it seems that this claim is true because in the letter of delegation FEPA sent to the delegated
Ministries, it is mentioned that the delegation was agreed upon during the 73rd Session of the Council of
Ministers on 15 October 2008. In the original Amharic language, the letter reads as: I 
       ! 5 " 2001 #$  % &'()* 73+
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Accordingly, in order to speed up make the process of evaluating EIS reports of developmental projects, it was
agreed that FEPA should delegate its responsibility to evaluate the EIS reports of developmental projects to the
sector ministries.
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At this juncture, it is necessary to note that FEPA has now decided not to make EIA review
its principal job.489 Instead, it has decided to delegate its EIA review power to sectoral
environmental units.490 Consequently, its primarily objective at the moment is building the
capacity of these units to make them capable of reviewing EIAs.491 Hence, FEPA will be
reviewing EIAs only until the relevant sectoral environmental units are established and their
capacity is built to takeover EIA review responsibility.
In any case, the delegated organs, which are few in number at the moment,492 can also be
taken as the other institutions, though based on FEPA’s mandates, which are in place to
ensure the effectiveness of the system of EIA in Ethiopia. To the extent possible, therefore,
they can ensure that EIA is done properly and evaluate EIS reports in accordance with the
existing legal framework through their environmental units to ensure that the needs of the
environment are considered before they approve projects to proceed. Indeed, if the delegated
sectors can be serious and impartial about the use of EIA (which is discussed in the next
chapter), they can be more effective in ensuring its effectiveness than the other organs
because proponents cannot bypass them as they are the ones granting permits for operations
pertaining to their sectors.
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Dereje Agonafir, Supra note 374.
Id.
491
Id.
492
According to Ato Dereje Anogafir, there are five ministries which have been delegated and accepted the
delegation to review EIAs so far. Id.
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CHAPTER FIVE: EVALUATION OF THE INSTITUTIONAL FRAMEWORK FOR
ADMINISTERING THE EIA
PROCESS
5.1 Introduction
As the preceding chapter demonstrated, different institutions are entrusted with the duty to, in
one way or another, ensure the effectiveness of the EIA system in Ethiopia. These organs
include FEPA, REAs, sector environmental units, licensing organs, and the delegated
ministries. However, these institutions are in many ways inadequate to ensure the
effectiveness of the EIA system. While factors like the lack of adequate manpower and the
absence of political will adversely affect most of them, there are other factors which are
unique to some institutions. In this chapter, we will consider the factors that have been
affecting and will affect the efforts of these institutions to ensure the effective working of the
system of EIA in Ethiopia.
5.2 Federal Environmental Protection Authority (FEPA)
In Ethiopia, FEPA has been entrusted with the primary responsibility for ensuring
environmental protection in general and effective EIA in particular. For instance, it is FEPA
that is given the power to issue standards and guidelines to effectively implement the EIA
Proclamation. Yet, FEPA has only prepared drafts of these documents; none have been
approved by the EC. FEPA, in other words, has arguably failed to discharge its
responsibilities for EIA, whereas the major reason for this is the defective organizational
structure of FEPA. For instance, article 7 of the Environmental Protection Organs
Establishment Proclamation clearly states that FEPA shall have the EC, Director General and
Deputy Director General, and other necessary staff. This shows that the EC is part of FEPA.
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In practice, too, the EC considers itself as the governing council of FEPA.493 This seems right
in particular if we consider the composition of the EC which consists of the Prime Minister,
the highest executive organ in the country, as its member and chairperson. On the other hand,
the EC has not been discharging its duties under the Environmental Protection Organs
Establishment Proclamation because it is not, as we will see below, meeting regularly.494
Therefore, if the EC is regarded as part of FEPA and it has thus far failed to approve the draft
documents prepared by FEPA, it will be FEPA that should receive the blame for failing to
discharge EIA related responsibilities.

On the other side of the fence, one can find arguments in favor of the EC being a separate
environmental protection organ. For instance, it could be argued that the EC, which consists
of high-ranking officials including the Prime Minister, should not be part of FEPA; instead,
the EC was intended to stand over FEPA to hold it politically accountable and to have
political oversight.495 This argument can be supported by some stipulations in the
Environmental Protection Organs Establishment Proclamation. First, article 2(4) of the
Proclamation states that environmental protection organs include FEPA, the Environmental
Council, the Sectoral Units and Regional Environmental Agencies.496 Second, article 9 of the
Proclamation requires FEPA to submit reports to the EC and stipulates that the draft
directives, guidelines and environmental standards FEPA prepares must be submitted to the
EC for revision and approval.497 Thus, under both articles, the EC is portrayed as a separate
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In practice, the EC considers itself as part of FEPA but with superior authority. Dessalegne Mesfin, Supra
note 365; Solomon Kebede, Supra note 160.
494
As we will see later on, the Deputy Director General of FEPA argues that the EC does not need to meet twice
in a year and in fact the requirement in the Environmental Protection Organs Establishment Proclamation No
295/2002 for two EC’s meeting per year shows a defect in the drafting process of the proclamation. Dessalegne
Mesfin, Supra note 365.
495
This is one of the comments I received on the draft of this dissertation from my supervisor, Professor
William Andreen. However, the Environmental Protection Organs Establishment Proclamation contains
provisions supporting arguments for and against the EC being part of FEPA. More important, though, is how the
EC is acting at the moment, which is considering itself as part of FEPA.
496
Emphasis added.
497
See the Environmental Protection Organs Establishment Proclamation, No.295/2002, article 9(2) & (3).
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environmental protection organ. If the EC is regarded as a separate environmental protection
organ, then, the failure to approve the documents FEPA prepared is attributable to the EC, not
to FEPA.

In any case, the fact that the Environmental Protection Organs Establishment Proclamation is
not clear on the status of the EC creates dual problems, that is, it makes FEPA ineffective so
long as the EC is not effectively discharging its duties and it also creates confusion as to
whom to hold accountable for not discharging EIA related duties.

5.2.1 Ineffectiveness of the Environmental Council (EC)
Although the EC was legally established in 2002, it has not been fully operational. This has
had a serious negative impact on how the other institutions with EIA responsibility operate.
For instance, while subsidiary instruments are indispensable for the effective implementation
of the EIA Proclamation, the EC is given the responsibility to approve these instruments. The
only exception is for regulations which must be approved by the Council of Ministers. Thus,
in the absence of the EC’s approval, all subsidiary instruments which FEPA may prepare for
the implementation of the EIA Proclamation will not be legally binding. In this regard, one
can mention the draft standards and EIA Procedural Guidelines which FEPA has prepared but
have not been approved by the EC.

One may wonder why the EC is not yet fully functional despite the fact that it was established
a decade ago. First, although the EC was established in 2002, it was actually constituted for
the first time in 2008.498 In other words, the members of the EC, except for the PM and the
Director General of FEPA, were identified in 2008. Thus, for almost six years following its
establishment, FEPA could not, legally speaking, do matters relating to EIA because the
organ that was supposed to exist to approve FEPA’s working instruments was not there. This
498
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is why, for example, the EIA Procedural Guidelines FEPA prepared in 2003, a year after the
establishment of the EC, was not approved before 2008. As a matter of fact, the guidelines
are still at draft stage.499 Second, according to the Environmental Protection Organs
Establishment Proclamation, the EC is required to meet twice in a year. Thus, starting from
its establishment in 2002 up to now, the EC must have met at least 18 times. However, the
EC could not meet before 2008 because its members were not constituted. After 2008,
however, one would normally expect two regular meetings every year. Nonetheless, the EC
has so far met only twice.500 This means, the EC is not meeting regularly as it is required to
by the Proclamation. That is why the EC has not approved, inter alia, the draft pollution
standards prepared by FEPA and the draft amendment to the EIA Proclamation prepared by
some NGOs and submitted to FEPA.501 So, if the EC does not meet twice per year to
discharge its duties, then, it is not functional. On the other hand, an examination of why the
EC was not constituted before 2008 so as to enable FEPA to discharge its duties properly and
is not meeting regularly after 2008 reveals lack of political commitment, that is,
environmental protection not being given equal attention with other interests as we will see
later on, as a major reason. Of course, one can blame the current structure of the EC as
well.502
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At this juncture, one has to note that the Deputy Director General of FEPA argues that guidelines do not
require the approval of the EC to be operative. In this regard, he mentions the Amharic version of article 9(3) of
the Environmental Protection Organs Establishment Proclamation No 295/2002 which uses two words 
(standards) and
 (directives or guidelines). According to him, the term
 was used to
refer to directives, not guidelines. Hence, FEPA’s guidelines can be operative without the approval of the EC.
Dessalegne Mesfin, Supra note 365. However, this argument does not seem right for two reasons. First, the
equivalent Amharic version for both directives and guidelines is
 and that is why the corresponding
English version of article 9(3) uses both terms, that is, directives and guidelines. Second, the guidelines that
FEPA prepared in relation to EIA in 2000 and 2003 are referred to as draft guidelines. If the approval of the EC
was not required, there would be no reason for FEPA to call these two guidelines draft guidelines.
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Draft amendments to the EIA Proclamation should go to the House of Peoples’ Representatives (HPRs) at
the end. However, the EC is expected to approve it before it is submitted to the Council of Ministers after which
any bill reaches the HPRs. However, according to Ato Wondosen Sintayehu, no measure has been taken on such
draft thus far. Wondosen Sintayehu, Supra note 301.
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For instance, the representatives of the regional governments are the regional presidents themselves. Thus,
even assuming that they have political willingness, these presidents could hardly meet regularly and twice per
year due to their busy schedules. Solomon Kebede, Supra note 160.
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It is interesting to mention at this point that, according to the Deputy Director General of
FEPA, the requirement in the Environmental Protection Organs Establishment Proclamation
No 295/2002 for two EC’s meetings per year shows a defect in the drafting process of the
proclamation. The Deputy Director General, who was personally involved in the drafting of
the proclamation, states that the drafters thought the EC would have more jobs to do.
However, as subsequent experience has shown, there are no jobs which require the EC to
meet twice in a year. As a result, he argues, the meeting of the EC should have been made
contingent upon the existence of jobs to do and that is what is happening at the moment. In
other words, the EC is not meeting twice per year because it has nothing to do by holding two
regular meetings every year.503

However, the reason given by the Deputy Director General of FEPA to justify why the EC is
not meeting twice in a year does not hold water. First, although the EC may not have many
jobs to do, it has to at least receive reports from FEPA and review it to advise the government
on the implementation of the environmental policy of Ethiopia. This, in turn, requires at least
one meeting per year. Second, the fact that there are draft documents that have been prepared
by FEPA and which are waiting for the EC’s approval reveals that there are actually jobs the
EC can do if it meets regularly. Thus, the EC is not meeting regularly not because there are
no jobs which demand its regular meeting but it is not functional.

Issues of competence and impartiality of the members of the EC, furthermore, may also
contribute to the EC’s non-functionality. For instance, if we look at the composition of the
EC, its members are the Prime Minister or his designate as a chairperson, members to be
designated by the Federal Government,504 a representative designated by each National
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Dessalegne Mesfin, Supra note 365.
The Proclamation is not clear on how many members of the EC can be delegated by the federal government.

129

Regional State, a representative of the Ethiopian Chamber of Commerce, a representative of
local environmental nongovernmental organizations, and a representative of the
Confederation of Ethiopian Trade Unions, and the Director General of FEPA.505 The current
members of the EC include the PM, regional presidents, representatives from the
Confederation of Ethiopian Trade Unions and Ethiopian Chamber of Commerce (one from
each) and the Forum for Environment (as a representative of local environmental NGOs).506
At first glance, the composition of the EC seems good. In fact, the presence of the PM and
regional presidents as members of the EC seems to give weight to the EC and increase its
effectiveness. However, in reality, such composition has its limitations. 507
First, looking at the members of the EC, it is not difficult to observe that most of them are
development-oriented. Thus, if conflict is to arise between environment and development,
they would expectedly strike the balance in favor of ‘development’. In fact, this may be one
of the causes for the EC’s failure to approve those EIA related instruments prepared by
FEPA. Second, the current composition of the EC brings about duplication of efforts. For
instance, if FEPA prepares a draft law and submits it to the EC for approval, the members of
the EC will consider the draft. Then, the draft will be submitted to the CM for approval
before it gets to the House of Peoples’ Representatives (HPR). Finally, the HPR will consider
the draft for possible action. However, some of the members of the EC are the members of
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The Director General of FEPA is mentioned at last as a member of the EC. Does this mean that he/she is less
important than the other members of the EC? However, there is no clear indication that the order in which the
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506
Solomon Kebede, Supra note 160. There are some issues that can be raised in relation to the constitution of
the EC. First, the representation in the EC is not inclusive. For instance, the Proclamation does not recognize the
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Ato Solomon Kebede. Id.
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the CM and the HPR at the same time. This means, they will consider the same document
three times. Third, it could be argued that the composition of the EC is meant to serve as
political expression. However, in order to ensure political expression of the concerned
entities, there are a number of things that can be done. For instance, FEPA can be granted a
reasonable autonomy with the necessary budget to do its job while making it accountable to
either the HPR or a board that is comprised of representatives from all interested organs such
as the federal government, regional governments, trade unions, the public, NGOs, and the
business communities. After all, as the EC is not functional, it is not possible to argue that the
political representation purpose is being served. Moreover, the non-functionality of the EC is
hurting the effectiveness of environmental protection laws.

With regard to the issue of impartiality and competence of the EC’s members, the following
points can be made. First, the composition of the EC may suggest that its members cannot be
impartial. For instance, it may be difficult to think that development-oriented regional
presidents can support strong environmental regulations such as approval of directives and
guidelines pertaining to EIA. Second, looking at the current composition of the EC, the EC
does not seem competent to consider and approve the documents FEPA prepares, such as
EIA guidelines and directives. For instance, although the PM and the regional presidents are
not expected to be expert in the field of environment, they are expected to have
environmental advisors in their offices to make decisions involving the environment.
However, both the PM and the regional presidents do not have environmental advisors at the
moment.508 As a result, a body that is neither composed of experts in the field of environment
nor supported by such experts can hardly be regarded as competent to handle environmental
matters. Thus, the lack of impartiality and competence are additional defects in the EC’s
composition, which contribute to its non-functionality.
508
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5.2.2 Accountability of FEPA to the Prime Minister (PM)
Another problem that may be raised in relation to FEPA relates to its accountability to the
PM. The proclamation that established FEPA states that it is accountable to the PM.
However, if we consider the EC as part of FEPA because there are provisions in the
Environmental Protection Organs Establishment Proclamation that support this argument and
also the EC treats itself as part of FEPA, then making FEPA accountable to the PM does not
seem right because the PM is already part of FEPA as the chairperson of the EC, the highest
organ within FEPA.509 Second, FEPA’s establishment Proclamation is not clear on what it
means when it makes FEPA accountable to the PM. Naturally, a body that is accountable to
another is expected to report to the superior. In this case, if FEPA is accountable to the PM, it
must report to the PM, whereas the establishment Proclamation does not make any such
requirement. The stand of FEPA officials in this regard is, however, contradictory. That is,
while some510 argue that FEPA is not reporting to the PM and the PM is also not asking for
such report, others511 argue that FEPA is actually reporting to the PM.512

On the other hand, it is normal to think that if FEPA is made accountable to the PM, the PM
must have an environmental advisor. Nonetheless, as stated before, the PM does not have
environmental advisor at the moment.513 This may be taken as an implication that the
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environment is not given the attention it needs.514 Of course, it can be argued that FEPA,
which is accountable to the PM, was established as an advisory body to the PM. Indeed,
according to the Deputy Director General of FEPA, the PM does not need an environmental
advisor because “FEPA itself is his office, accountable to him in person, and hence his
advisor.”515 However, there are two problems that are associated with this argument. First,
the Environmental Protection Organs Establishment Proclamation No 295/2002 does not
establish FEPA as an advisory body to the PM. Instead, article 3(1) of the Proclamation
clearly states that FEPA is established as an autonomous public institution of the Federal
Government. This means, the HPR established FEPA as an independent executive organ of
the federal government, not as part of the Office of the PM. However, as an executive organ,
FEPA was made accountable to the PM like any other agencies. Second, even assuming that
FEPA was established as an advisory body to the PM, one may still question if FEPA was in
fact advising the PM because, as some officials state, it has not been reporting to the PM.

Therefore, the fact that there is no clarity on what is meant by the accountability of FEPA to
the PM and the absence of environmental advisor to the PM makes the PM unable to play the
roles he can and should play in relation to environmental protection in general and the
effectiveness of EIA in particular. On the other hand, there is some claim that the EC was
established to act as an advisory body to the PM. Perhaps, making the EC an advisory body
to the PM would be a good arrangement because it is not unusual to have such body in the
executive office. For instance, in the US, NEPA creates a Council on Environmental Quality
(CEQ) in the Executive Office of the President to oversee the implementation of NEPA.516
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It is true that nowadays planting trees is what is usually talked about but that is conservation and
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Thus, one could take the CEQ as an advisory body to the President on matters like the EIA.517
In our case, however, there is nothing in the establishment proclamation of the EC that
clearly shows that the EC is established as an advisory body to the PM. Instead, the
Proclamation establishes the EC, arguably, as part of FEPA which is an autonomous public
institution of the Federal Government.

5.2.3 From the EIA Department to the Environmental Program Unit Directorate
Before 2010, FEPA had an EIA department which was relatively independent. Activities
pertaining to EIA were performed by this department. For instance, it was the EIA
department that reviewed EIAs and prepared draft instruments relating to EIA. Of course,
some individuals in the EIA department were of the opinion that the system of EIA would
have been more effective if the EIA department was separated from FEPA and established as
an independent body.518 This opinion emanated from the reluctance of FEPA, perhaps due to
some external factors, to be fully committed to the use of EIA and the effective
implementation of the EIA Proclamation. What happened, however, was completely
opposite. As of 2010, FEPA has been implementing what is known as the BPR which led to
the abolition of the EIA department and transferred matters pertaining to EIA to the
Environmental Units Program Directorate. After all, as a matter of policy, the BPR of FEPA
advocated delegating the power to review EIAs to sector agencies so that they could review
EIAs through their environmental units. Accordingly, FEPA’s principal objective in relation
to EIA at the moment is building the capacity of sectoral environmental units so that they will
become capable of accepting the delegation for and doing the job of reviewing EIAs. Hence,
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FEPA’s intention is to remain the reviewer of EIS reports only until these units gain the
capacity to takeover EIA review responsibility. Once the delegation is completed, FEPA
intends to regulate the delegated units through monitoring. In this regard, it has established
the so-called Environmental Monitoring Directorate which will receive reports from the
delegates and review them in order to take corrective measures, if need be.519
Dissolving the EIA department and giving EIA related jobs to the Environmental Units
Program Directorate, which is working on the delegation of EIA review responsibility, shows
a change in perception that either EIA is not important or that activities pertaining to EIA
including the review of EIS reports can be effectively undertaken by sectoral environmental
units. Certainly, since the EIA Proclamation itself declares that EIA is very important and it
has multiple functions,520 the second reason seems to have guided the BPR agents of FEPA to
support and adopt the delegation of EIA review to sectoral environmental units. According to
the Director of the Environmental Units Program Directorate of FEPA, the delegation was
necessitated by two factors.521 First, FEPA has felt that sector environmental units can review
EIAs more effectively and efficiently than FEPA because FEPA lacks adequate time, experts,
and resources to effectively and efficiently review them. Second, FEPA has decided to
delegate its EIA review power to sectors because it wanted to enable them to discharge their
constitutional duty of protecting the environment.522 Whatever the reason may have been,
there are problems related to the delegation which are dealt with in the next section.
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5.2.4 Problems of Delegation
As mentioned before, FEPA has delegated its power to evaluate EIAs to some ministries. At
first glance, the delegation appears a wise thing to do because, among other things, it reduces
the burden to FEPA of evaluating EIS reports, and also allows proponents to get speedier
actions on their EIAs. However, a closer investigation reveals that the delegation has created
some problems.

First, EIA review power is one of the most important powers that FEPA has to ensure the
consideration of the environment in the decision-making process. By using this power, FEPA
can demand the inclusion of what is left out and even reject proposed actions. Thus, although
the delegation of powers is normal for any government organ, an organ should not delegate
the most important part of its power. If it does so, then, the delegation will be contrary to its
raison d’être, which is exactly the situation FEPA is facing.

Second, the establishment of sectoral environmental units is required by the Environmental
Protection Organs Establishment Proclamation in order to inject the consideration of
environmental values into the decision-making processes of their respective agencies. Thus,
they are not meant to evaluate the EIAs of their own agencies or of proponents seeking
permits from their agencies. But under the delegation policy, the units are upgraded to
regulators which the Proclamation does not envisage.523

Third, the BPR delegation policy assumes that sectoral environmental units can handle EIA
review tasks. However, their ability to effectively review EIAs is questionable because
know the possible impacts of such strategies on the environment. Likewise, they can do EIA for the projects
they intend to implement in order to take precautionary measures to protect the environment. Further, they can
follow-up the implementation of actions they have authorized to ensure that proponents are observing
environmental requirements.
523
At this juncture, one may question how and why those who worked on the BPR of FEPA supported the
delegation of regulatory responsibilities of FEPA to the sector agencies which are the regulated bodies. How is
asking a criminal to punish himself different from asking a sectoral agency to evaluate and reject, if need be, its
own EIA or the EIAs of the projects it supports?

136

reviewing EIA requires experts with multidisciplinary knowledge. After all, the EIA
department itself was complaining about the lack of adequate skills to effectively review
EIAs. That being the case, it is not clear how the delegation policy was thought to make
things better in this regard. To a reasonable person, the delegation policy will, therefore, only
make the situation worse.524
Fourth, the delegation policy wrongly assumes that the sectoral environmental units can be
impartial. These units are placed in different developmental sectors such as ministries. As
part of these sectors, they are accountable to the heads of these agencies. Under such
circumstances, it is difficult to assume that they will be able to discharge their responsibilities
free of influence. For instance, in one of my interviews, a licensing official told me that he is
not ready to halt any development effort just to protect monkeys from disease.525 Moreover,
the units also share, to some extent, the biases of their sector; in short, they are a part of a
mission-oriented agency and share that mission, a fact which may in turn make them less
serious about EIA evaluations.526
Fifth, although some of the delegated ministries gladly accepted their delegation because they
were pushing for it, others objected to their delegation as soon as they received delegation
524
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letters stating, among other things, that they lacked the capability to undertake EIA
evaluation. Hence, while the ministries which objected have continued referring EIAs to
FEPA for evaluation, those ministries which accepted the delegation are now reviewing EIS
reports and granting licenses to proponents. These later ministries are also making reports to
FEPA on what they have done in relation to EIA review although it is not clear what FEPA
can do if it finds something wrong with the way these sectors have handled EIA evaluations
such as omitting public participation from the process of evaluation.527
Surprisingly, there are times when those sectors which have accepted their delegations refer
EIAs for evaluation to FEPA. Currently, donors have realized that the review of EIAs by the
sectors themselves is a defective approach.528 Hence, they have started refusing to accept the
EIAs reviewed by the sectors; instead, they are demanding that EIAs to be evaluated by
FEPA.529 This donor policy is forcing these sectors to seek the review of EIAs by FEPA.530
This practice has led to inconsistent approaches within the same sector. The sectoral office
reviews EIAs when donors are not involved while sending EIS reports to FEPA for
evaluation when donors are involved in the financing/aid of projects. The job of evaluating
EIS reports must be consolidated in FEPA rather than scattered around the government if the
system of EIA is to be effective.531

Sixth, the EIS review power that FEPA has delegated does not extend to reviewing the EIS
reports for public instruments. The delegation letters clearly stated that the delegations are
limited to EIS for developmental projects, not public instruments. Thus, if these Ministries
want to initiate public instruments which are subject to EIA, the EIAs they prepare for such
instruments must be submitted to FEPA. However, since no directive has specified the public
527
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instruments that are subject to EIA, the Ministries may not have to do EIA in the first place.
All the same, FEPA can still claim that FEPA guidelines should be observed and, hence, SEA
must be done. If that happens, the power to review and take action on EIAs for public
instruments is still with FEPA.

In conclusion, the delegated ministries are now reviewing the EIAs for development projects
pertaining to their areas of operation. For instance, the Ministry of Mines evaluates the EIAs
of those who want to engage in mining business. However, concerns are being expressed in
relation to the delegation of FEPA’s responsibility to review EIAs. These concerns pertain,
inter alia, to the relationship between the delegated bodies and FEPA, their capability to
discharge the responsibilities entrusted to them, conflicts of interests, and the legality of the
delegation. For instance, as previously discussed, the relationship between FEPA and the
delegated ministries (their environmental units) is not clear. Are they accountable to FEPA on
matters of EIA? Are they supposed to make reports to FEPA on the measures they take in
relation to EIA? What if they commit serious mistakes in the course of evaluating EIS
reports? Can FEPA stop an authorized project whose implementation is underway?
Moreover, as the previous discussion revealed, the delegated ministries may not have the
necessary expertise to undertake the task of EIA review. Likewise, the delegation of the
responsibility to evaluate EIA raises the issue of conflicts of interests as the primary
objectives of the delegated ministries are not environmental protection but promoting
development. For example, the primary goal of the Ministry of Agriculture is to promote
agricultural activities in the country. The delegation, therefore, essentially gives the Ministry
the power to regulate itself. Can the regulated body regulate itself? For instance, assuming
that a mega-agricultural project is to be implemented in a given area where there are natural
forests hosting numerous wild animals (rich in biodiversity), will the Ministry of Agriculture
be independent while evaluating the EIS report of such project? In this case, the existence of
139

conflict of interests is clear. Finally, there is a concern pertaining to the legality of the
delegation. FEPA is given the power to delegate some of its powers to other organs by the
Environmental Protection Organs Establishment Proclamation.532 Thus, FEPA can delegate
part of its powers to other organs, but only through the exercise of its discretion. However,
these delegations resulted from a decision made at a Council of Ministers’ Meeting. In other
words, it was the Council of Ministers’ that caused the delegation of FEPA’s power to review
EIAs to ministries. This is not in line with the law for two reasons; first, it implies that FEPA
did not make the delegation voluntarily, and, second, the Council of Ministries cannot
delegate powers given to another organ by the HPR.

5.3 REAs’ Problems

The Environmental Protection Organs Establishment Proclamation requires every Regional
State to establish a REA or designate an existing organ to perform activities relating to
environmental protection. As a result, REAs like the OREA, SREA, TREA, AREA, Somali
REA, Afar REA, and Addis Ababa EPA have been established. However, for a number of
reasons, most of these REAs cannot be effective in discharging their EIA related duties.

First, except in Addis Ababa, the REAs have not been established as independent organs.
Instead, they have been placed in other sectoral institutions such as the ARD bureau or the
Land and Environmental Protection Bureau as in Oromia or the Environmental Protection,
Land Administration and Use Agency as in Tigray. The placement of REAs in other sectoral
institutions means that the heads of REAs will have to compromise in case the two organs
have competing interesting. For instance, in land and environmental protection bureau or an
environmental protection, land administration and use agency, the land use office may work
to facilitate access to land by easing access requirements including environmental
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requirements at least under certain circumstances while the environmental office focuses on
ensuring the observance of environmental requirements. Moreover, the heads of the sectoral
institutions in which REAs are situated may not understand the importance of environmental
protection which will lead to paying less attention to what REAs do or should do. This is
exactly what the heads of REAs in regions like Tigray and SNNPRS mention as among the
major problems affecting their effectiveness in relation to ensuring the use of EIA.
Furthermore, the issue of resource sharing is also important because the extent of resources
available to REAs matters for what they can do. For instance, according to some REAs, they
have not been able to hire enough experts, and hence do enough, because their host
institutions do not put enough resources at their disposal as they have to accommodate the
needs of the other offices under them, too.533

The other major problem which REAs have been facing, other than the Addis Ababa EPA, is
continual fluctuation in their organizational structures. In short, they have been undergoing
constant reorganizations. For instance, in the SNNPRS, SREA was first established as part of
the ARD Bureau. In December 2009, it was severed from the ARD Bureau and made part of
the newly established Land Administration, Use and Environmental Protection Authority
(LAUEPA). Eight months later, however, it was decided that SREA (or LAUEPA as a
whole) had to be reunited with the ARD Bureau. In Oromia, OREA was first established in
1993 as the Natural Resources Development and Environmental Protection Bureau. In 1995,
it was made part of the ARD Bureau and then, in 2001, it became the Natural Resources
Development and Environmental Protection Authority. In 2002, it was established as an
independent Environmental Protection Office. Finally, in 2009, the Office was united with
another Office under the name Oromia Land and Environmental Protection Bureau. Similar
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reorganizations have taken place in other regions as well. This continual lack of stability in
the organizational structure of the REAs may make REAs’ officials less confident in
performing their duties.534 Of course, this could have been avoided if the Environmental
Protection Organs Establishment Proclamation had established or required the establishment
of REAs as independent environmental protection organs like the FEPA, instead of
permitting regional states to designate existing organs to perform these duties.

5.4 Absence of Sectoral Environmental Units

Sectoral environmental units are also important for mainstreaming environmental values into
sectoral decision-making process. This is why the Environmental Protection Organs
Establishment Proclamation required every competent agency to establish or designate an
environmental unit that would be responsible for coordination and follow-up of the agency’s
activities to ensure that they were in harmony with the requirements of the environmental
laws. Therefore, it would be safe to conclude that the sectoral environmental units can
contribute to the effectiveness of the system of EIA in the country. However, only some of
the federal and regional sectors have thus far created such environmental units. This, in turn,
makes it difficult to mainstream environmental values into sectors’ decision-making
processes.

5.5 Licensing Agencies

The EIA Proclamation recognized that it was important to reform the activities of the
licensing organs. Consequently, the proclamation directs the licensing agencies not to issue
permits to any person for any project that is subject to EIA before an ECC is produced from
the relevant environmental organs. Nevertheless, while some licensing bodies require ECC,
there are also licensing bodies which do not require ECC or require it only rarely. Some of
534
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the licensing bodies which do not require ECC argue that they are relieved of their duty to do
so under the EIA Proclamation by subsequent laws particularly the Investment (Amendment)
Proclamation No 375/2003. It is true that the Investment (Amendment) Proclamation No
375/2003 does not mention an ECC as a condition to obtain investment permit. Similarly, the
Business Registration and Licensing Proclamation No. 686/2010 which regulates the
registration and licensing of businesses does not require the production of an ECC to register
business or issue business license. To the contrary, both laws oblige the concerned
government organs to issue permit or license or register business if the conditions they
recognized are met, whereas these conditions do not include ECC.535

At this juncture, it is interesting to note that some officials at the Ethiopia Investment Agency
argue that the requirement of EIA and ECC for the issuance of investment permit at the
Agency level is inappropriate. For instance, according the Director of the Licensing and
Registration Directorate of the Ethiopia Investment Agency,536 some investors may not know,
at the time they make applications for permits, the sites of their investments although they
know the region(s) they will invest in. Thus, it will be inappropriate to require them to do
EIA before they identify their investment sites. Moreover, those investors who have known
where they want to invest may have to compete with other investors to win the site they want
for their investment. That being the case, it will not be proper to require all investors who
compete for the same plot of land to do EIA to get a permit.537 As a result, the Director
maintains that it should be the organs that grant access to land, working together with
environmental protection organs, which should require the preparation of EIA, not the
535
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Ethiopia Investment Agency, whereas the Agency issues investment permit on the
assumption that investors will observe the laws of the country including environmental laws.

On the other hand, some experts at the Licensing and Registration Directorate of the Ethiopia
Investment Agency may not agree with part of the claims of the Director. For example,
according to Ato Birhanu Hailu, applicants for investment permits must first identify the
locations of their investments to obtain investment permits.538 This is in line with the
requirement in the investment permit application form prepared by the Ethiopia Investment
Agency. For instance, according to Section 2.4 of the Investment Permit Application Form of
the Ethiopia Investment Agency, applicants must identify project locations which include
identifying the region, zone and woreda for the intended investments.539 Thus, it is possible
to require applicants to do EIA and produce ECC from the relevant environmental protection
agencies before investment permit is issued. In fact, the Form itself expressly requires
applicants to describe the potential impacts of proposed investments on the environment and
the mitigation measures that will be adopted, which, in turn, implies that EIA could be
done.540

However, the experts, like the Director, maintain that the Ethiopia Investment Agency does
not and should not have a duty to ensure the preparation of EIA as a condition to issue
investment permit. Instead, they argue that environmental protection agencies and land
planning and administration organs should ensure the use of EIA before investors commence
implementing their projects.
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5.6 Cross-Cutting Problems
In the previous sections, we have seen problems which are more or less peculiar to certain
environmental protection organs. In this section, I will briefly address some problems which
appear to be cross-cutting. These problems include the lack of adequate manpower, poor
linkage between FEPA and REAs, on the one hand, and between environmental protection
organs and licensing organs, on the other, and the absence of adequate political commitment.

5.6.1 Inadequate Staffing
Environment protection agencies must handle matters relating to EIA in a manner that
ensures professional integrity.541 Hence, environment protection agencies require a staff that
has adequate expertise. For example, professional staff with knowledge in the fields of
geology, forestry, wildlife, anthropology, chemistry, engineering, economics, agricultural
science, and social science is necessary.542 Our environmental protection organs-the FEPA,
the REAs, and the Sectoral Environmental Units-however, are badly understaffed. For
instance, there are REAs where there are only one or two employees to review all EIAs. In
FEPA, too, the problem of inadequate staff is manifest. There is nothing different about the
sectoral environmental units. For example, following the delegation of EIA review
responsibility by FEPA to some ministries, some delegated ministries objected to the
delegation claiming that they did not have the necessary manpower to handle the matter. If
the organs dealing with EIA are not adequately staffed, then it is difficult to think that they
can ensure, through report evaluation, that EIA is done properly and that all the relevant
issues have been considered. This problem becomes worse in particular when it is seen in
light of the very limited public participation in the EIA process we have and which may
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somewhat ease the problem of lack of manpower by letting these organs take advantage of
the expertise outside their offices.

5.6.2 Poor Linkage
5.6.2.1 Relationship between FEPA and Other Environmental Protection Organs
The other cross-cutting problem which environmental agencies, particularly FEPA and the
REAs, have been facing is poor communication with one another and the other relevant
bodies. Environmental protection through EIA requires coordination and cooperation. For
instance, FEPA can provide the REAs with scientific and technical support in order to help
them build their capacity. REAs can also report to FEPA on their environmental
performances. Further, REAs can refer the EIAs of trans-regional projects to FEPA because
reviewing such EIAs falls under the jurisdiction of FEPA.

However, FEPA claims that although the Environmental Protection Organs Establishment
Proclamation requires REAs to report to FEPA on their environmental performance and the
EIA Proclamation demands referral of EIA to FEPA if a project can have trans-regional
impact, REAs have not been reporting to FEPA so far.543 In fact, they have never referred
EIAs on trans-regional projects to FEPA.544

REAs also admit that the link they have with FEPA is very weak. According to them, it is
true that FEPA invites them to participate on workshops and trainings and also sends them
some documents pertaining to EIA.545 However, the overall relationship between them is very
poor.546 For instance, they mention the failure of FEPA to invite them on EIA evaluation of
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projects requiring federal licenses but affecting their regions.547 Moreover, they clearly
indicate that they do not report to FEPA.548 On the other hand, some REAs such as SREA
indicate that there should be reform with regard to their relationship with FEPA because, they
think, the existence of poor communication between REAs and FEPA has been contributing
to their weakness.549 The most surprising scenario, however, is that of the Addis Ababa EPA
and FEPA. The two organs share the same compound and the same building. Accordingly,
one would expect them to have a strong working relationship. Nevertheless, the relationship
between FEPA and the Addis Ababa EPA is as weak as the relationship between FEPA and
REAs.550

At this juncture, it is important to note that the Environmental Protection Organs
Establishment Proclamation leaves many gaps that have contributed to the weak relationship
between FEPA and REAs. For instance, the Proclamation does not clearly state the kinds of
activities for which REAs have to report to FEPA. Moreover, the Proclamation is not clear on
what FEPA can do if REAs do not report. Can FEPA take measures for failure to report and
would such measures be compatible with our federal arrangement? Therefore, to dispel the
confusions FEPA and REAs establishment Proclamation creates, a law that can implement
the Proclamation has to be issued by the CM. However, the CM cannot make such law
because unusually the Proclamation does not authorize it to do so. Thus, the only chance is to
amend the Proclamation itself and resolve some of these issues while giving the mandate to
issue implementing regulations to the CM.551

547

Id.
Id.
549
Weldeberhan Kuma, Supra note 161; Yirga Tadesse and Hadush Berhe, Supra note 164.
550
Getachew Belachew, Supra note 419.
551
Actually, in order to deal with the gaps in the link between the FEPA and REAs, the representatives of both
sides had a meeting some time ago and they all agreed that some sort of MOU is necessary between them. Yet,
the agreement on the necessity of MOU has not so far led to the reaching of MOU. Perhaps, FEPA, which
should have played a central role in bringing them all together, has not played its part. Solomon Kebede, Supra
note 160.
548

147

The relationship between FEPA and REAs, on the one hand, and the sectoral environmental
units, on the other, is also very poor. First, these units do not exist in many federal sectors or
in the regions. Second, the ones that exist do not have links with either FEPA or REAs. Of
course, the delegation policy of FEPA is now contributing to the establishment links between
some sectors’ environmental units and FEPA. Moreover, the REAs in some regions where
there are sectoral environmental units are trying to establish links with such units. For
instance, in Tigray, TREA has signed agreements with the Water Resource Bureau, Urban
Development Bureau, and Rural Road Construction Bureau to work together.552 Accordingly,
TREA expects these bureaus to do EIAs for their projects and submit the reports thereof to
TREA for evaluation or to be at least involved in the preparation of EIAs for their projects.553
However, despite these facts, the relationship between FEPA and REAs, on the one hand, and
the sectoral environmental units, on the other, is still far below what is expected.

5.6.2.2 Relationship between Environmental Protection Organs and Licensing Organs
As far as the relationship between environmental protection organs and licensing organs is
concerned, the following points can be made. At the federal level, the main body that issues
investment permit is the Ethiopia Investment Agency. The relationship between this organ
and FEPA is now very poor. In the past, the Agency was trying to ensure the use of EIA
because the investment laws demanded it. Hence, there was a relationship between FEPA and
the Ethiopia Investment Agency since the agency was waiting for an ECC to be produced
from FEPA. However, since the new investment laws do not, unlike in the past, require
observing the requirements of environmental protection laws to obtain investment permit, the
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link between the two organs has become very poor.554 Therefore, the only relationship that
exists between FEPA and the Ethiopia Investment Agency at the moment is that the Agency
sends letters to the former after issuing investment permits to enable FEPA to make its own
follow-up.

At the regional level, the relationship between licensing bodies and the REAs is better, at
least in some respects, than the relationship between FEPA and the Ethiopia Investment
Agency. For example, in Oromia, in the past, the OIC sometimes sent letters to OREA to
notify it about the investment permits it had issued to investors.555 However, the situation is
now different. Since the Land Use and Planning Office issues title deed to land and it is
placed in the same bureau with the OREA, it is compulsory for the OIC to keep a smooth
relationship with the Bureau; and hence, with the OREA.556 On the other hand, the unit that
deals with issuance of title deed to land in the bureau requires investors to produce ECC from
the OREA to get title deed.557 Therefore, it is said that, nowadays, the relationship between
the OIC and OREA and OREA and the unit that issues title deeds to land is smooth.558

In SNNPRS, SREA states that there has not been any relationship between the region’s
investment agency and SREA.559 This means that the two offices do not communicate. As a
result, SREA does not know how many projects in the region are underway without EIA in
spite of the fact that they are required to pass through the EIA process.560 Moreover, the
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region’s investment agency does not let SREA know, at least through letters, about the
projects for which it has issued permits.561

In Tigray, TREA states that there was no link between TREA and the licensing authority in
the past.562 Indeed, let alone licensing authority, there was almost no communication between
TREA and the unit dealing with land administration and use which is found in the same
agency with TREA.563 Nonetheless, the situation has now improved.564 There were discussion
fora where the two considered the relevance of EIA and even agreed that the licensing
authority should demand the production of an ECC from TREA or other appropriate organ
(woreda) before issuing investment permit.565 In particular, licensing organs have accepted
after explanation was given by TREA that they have a duty to demand ECC before issuing
investment permit for certain projects.566

In Amhara, there is actually no meaningful relationship between AREA and the licensing
body in the region.567 For instance, communication exists between the two only when the
region’s licensing body thinks that EIA may be necessary for certain projects because they
could have bad environmental consequences.568 In that case, it sends proponents to AREA to
do EIA and have their EIAs evaluated to get ECC before they obtain license.569

In Addis Ababa, the relationship between the Addis Ababa EPA and the licensing organ, the
Trade and Industry Bureau, is much better. In this regard, the Addis Ababa EPA gave the
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bureau a list of projects which are automatically subject to EIA.570 Thus, the licensing body
requires ECC from the Addis Ababa EPA when these projects are to be undertaken.571
Moreover, there are environmental units in every sub-city in Addis Ababa to ensure that the
environment is considered before decisions are made.572 For example, in the Gulele Sub-City
of the Addis Ababa City Administration, there is an environmental unit that is called
Watershed Development and Biodiversity Conservation Office. In the Arada Sub-City of the
Addis Ababa City Administration, there is an environmental unit that is called Environmental
Awareness and Pollution Inspection Office. Of course, the nomenclatures of these units do
not exactly express what they do. Their primary job is to give advice to the decision-makers
in their respective sub-cities before decisions such as issuance of licenses are made.573 As far
as the relationship between these units, on the one hand, and the Addis Ababa EPA, on the
other hand, is concerned it is characterized as very good.574

In conclusion, although some improvements are being seen in particular in some regions and
in Addis Ababa, the link between licensing bodies and environmental protection organs is not
good. This, in turn, can have a negative impact on the effectiveness of the system of EIA
because the EIA process requires coordination between the environmental protection organs
and licensing bodies.

5.6.3 Lack of Adequate Political Will
It is true that the establishment of environmental agencies was a manifestation of some
political will to protect the environment. However, more is required if the EIA process is
going to be effective. These agencies must, inter alia, have some autonomy and stability;
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they must have the power to issue the documents, like EIA directives, that are necessary to
enable them to do their jobs; and they need to be empowered to do whatever is necessary to
achieve their objectives such as giving them an express mandate to take measures and to
require other sectors to execute their decisions or comply with their requests such a decision
to suspend the implementation of projects if EIA was not done. These are very important
measures for the effectiveness of the system of EIA. However, they are almost missing at the
federal and the regional levels, which, in turn, demonstrate the lack of adequate political
support for an effective EIA system in Ethiopia.
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CHAPTER SIX: ENVIRONMENTAL IMPACT ASSESSMENT IN PRACTICE
6.1 Introduction
The discussion in the preceding chapters has shown that Ethiopia has created the legal and
institutional framework, however inadequate it may be, for the use of EIA as a decisionmaking tool. The ultimate question, however, is whether the EIA process is actually
functioning in Ethiopia. This Chapter, therefore, is devoted to the consideration of how the
practice of EIA in the country works based on information obtained from the environment
protection organs, licensing bodies, some stakeholders, and some proponents. To that end, I
will first examine the use of EIA at the top (strategic) level. Then, I will focus on the use of
EIA at the project level by proponents for both public and private projects. Finally, I will
address some issues pertaining to public participation in the EIA process.

6.2 Strategic Environmental Assessment (SEA)
As stated in chapter one, SEA is made before strategies are adopted in order to consider their
possible impacts on the environment. Thus, it could be said that conducting SEA represents
the first step towards mainstreaming environmental values into decision-making process. In
Ethiopia, the EIA Proclamation recognizes this important aspect of EIA. Moreover, it
imposes on FEPA the duty to determine (by issuing directives) which public instruments
should be subject to SEA and which may not be.575 Nonetheless, a decade after this
obligation was imposed, FEPA still has not yet issued directives which determine the public
instruments that should be subject to SEA. However, the 2003 FEPA Procedural Guidelines
set forth a list of some public instruments that are subject to (full) EIA. For example, family
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planning, technical assistance, development strategies, urban and rural land use development
plans such as master plans, structural adjustment, and policy and program formulation are
among the public instruments that should be preceded by SEA, according to the Guidelines,
before their endorsement.576 Thus, it may be logical to expect SEA to be done for these
actions.

However, the practice at the federal level shows that there has never been a SEA conducted
for any of the public instruments listed in the FEPA’s Guidelines.577 At the regional level,
too, SEA is not done for public instruments. For instance, the REAs in Oromia,578
SNNPRS,579 Tigray,580 Afar,581 Somali,582 and Addis Ababa583 have indicated that there has
never been any SEA done in their respective jurisdictions for public instruments.584 At this
juncture, it should be noted that some reasons could be given for the absence of SEA for
strategies. First, unlike for public and private projects, those organs which approve public
instruments are not under any obligation to require ECC. For instance, although
environmental protection organs are authorized to review EIAs for public instruments and
issue an ECC, the organs that approve public instruments are not put under an obligation to
require the production of an ECC before they approve these instruments. According to FEPA,
the absence of a binding directive that provides for a list of public instruments subject to SEA
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is an additional reason for the absence of SEA in practice.585 Truly, the existence of a binding
directive which provides for a list of public instruments that should be subject to SEA can
lead to the use of SEA in practice because, unlike guidelines which are non-binding, directive
is a law.586

6.3 EIA at Project Level
Project level EIA is a second and lower limb of EIA that is done to know the possible impacts
of a given project on the environment. As far as projects that are subject to federal licensing
are concerned, Tewolde Berhan Gebre Egziabher, the Director General of FEPA, stated that
they have been passing through EIA regardless of whether the government or the private
sector undertakes them.587 Interviews with other FEPA personnel show, with some
reservation though, that EIA is actually being done at the project level.588 Further, interviews
with some federal level sectors also show that they actually use EIA for their projects. For
instance, the Ethiopian Road Authority (ERA) stated that it has been doing EIA for its
projects which require EIA according to its own guidelines and submitting the reports thereof
to FEPA for review.589 Likewise, the Ethiopian Electric Power Corporation (EEPCO) also
stated that it has been doing EIA for projects which are subject to EIA according to its

585

Solomon Kebede, Supra note 160.
Note that the public instruments that are subject to SEA can also be provided by a Council of Ministers
Regulation which is a higher law. More importantly, although both are laws, in practice, a regulation tends to be
more effective than a directive because it is made by a higher body.
587
Tewolde Berhan Gebre Egziabher, Director General, Ethiopian Environmental Protection Authority, Public
Lecture at Addis Ababa University Akaki Campus (May 7, 2009). When the Director speaks of projects that are
subject to EIA, he seems to refer to the projects that are listed in the 2003 FEPA Draft Guidelines since there is
no finally approved instrument made by FEPA so far providing for the list of projects that must pass through the
EIA process.
588
Solomon Kebede, Supra note 160; Wondosen Sintayehu, Supra note 301; Dereje Agonafir, Supra note 374.
589
Interview with Ato Silesh Degefa, Senior EIA Expert, Environmental and Social Management Team,
Ethiopian Road Authority (April 1, 2011). According to Ato Silesh, the guidelines of the Authority were
prepared by modifying the guidelines of FEPA and the WB. The claim of the Ethiopian Road Authority is
correct because it actually conducts EIAs and discloses the executive summary of same. For the purpose of
disclosure, it uses newspaper such as Addis Zemen and The Ethiopian Herlad, Ethiopian News Agency, and its
web address. For more, visit ERA’s website at www.era.gov.et.
586

155

funders’ guidelines590 and submitting its reports for review initially to FEPA and after
delegation to the Ministry of Mining and Energy for revision (now to Ministry of Water and
Energy).591 Hereafter, EEPCO may have to submit its EIAs to Ministry of Water and Energy
for review because the energy sector is severed, as of September 2010, from the Ministry of
Mining and Energy and merged with the Ex-Ministry of Water Resources. Another sector
that has been using EIA is the Ministry of Mines (which was Ministry of Mining and Energy
up to September 2010). According to the Ministry, EIA is used for its projects and so far
about sixteen EIAs were conducted; eight in energy sector (up to September 2010), seven in
mining sector and one in petroleum sector.592 Finally, the Ministry of Water and Energy
indicated that it has been using EIA for its projects such as big irrigation and drainage
projects.593

Therefore, putting for the moment the issue of its adequacy aside, it could be concluded that
there are proponents who do project level EIA to know the possible impacts of their projects
on the environment before they implement them. It is important to note that this has been
happening even if all the necessary preconditions for an effective system of EIA have not yet
been set forth.594 What is more, there are even times when failure to do a proper EIA may
entail consequences by treating such failure as contravening the EIA Proclamation and other
instruments issued thereunder.
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For example, in one case, a certain foreign investor wanted to establish a plant to produce
bio-fuel in Babille, a protected forest area in eastern part of Ethiopia which is known for its
rich biodiversity especially elephants.595 In accordance with the FEPA Guidelines, the
implementation of this project was subject to prior EIA. The investor also wanted to do an
EIA before he commenced implementing his project. As a result, he approached the
Ethiopian Institute of Biodiversity Conservation (IBC) to assist him with the matter.
However, the IBC informed him that the area was already studied and no development
activity could be undertaken in it except for the good of the area itself. But, ignoring the
advice of the IBC, the investor went ahead and conducted an EIA and submitted its report to
FEPA for evaluation and approval. FEPA then looked at the report and ordered him to make
some changes before it could approve the EIA. However, the investor never reappeared
before FEPA with the required changes to his EIA. Instead, he commenced implementing his
project which resulted in the removal of thousands of hectares of forests. When this fact was
discovered, a dispute erupted between environmental groups such as the IBC, FEPA,
Ethiopian Wildlife Development and Conservation Authority, and NGOs like Forum for
Environment, on the one hand, and the investor, on the other. The dispute was serious and it
went all the way long to the Office of the Prime Minister for resolution. After a year and half,
it was resolved in favor of the environmental groups leading to the stoppage of the project.596

Nevertheless, although there are EIAs in practice, one cannot conclude that EIA is done for
all or even most projects which are subject to EIA. For example, unlike the Director General
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of FEPA who stated that EIA is done for projects that are subject thereto, other FEPA
personnel stated that there are certain projects which are subject to EIA according to FEPA
Guidelines which do not pass through the EIA process before their implementation
commences.597 In fact, according to one FEPA official, the EIA Proclamation is disregarded
more often than it is respected.598 Hence, unsurprisingly, there could be many projects that
are subject to EIA but which are implemented without compliance with the EIA
requirements.

In fact, most federal government projects do not pass through EIA unless some kind of
external funding is involved.599 Interestingly, if external aid is required after the
commencement of the implementation of a project and the donor is likely to demand EIA, an
EIA will be done for the project even after its implementation has begun.600 As one can
imagine, EIA in this case is done not to know the possible impact of the project on the
environment but to satisfy the demands of the possible donor/funder. The following story is a
good case in point.601

Gilgel Gibe III is a large hydroelectric power generation project in Ethiopia. It is expected to
produce more than 1800 MW upon its completion in 2013. When the program leading to the
project was formulated, no SEA was performed although FEPA Guidelines require it.602
Similarly, the commencement of the implementation of the project was not preceded by a
project level EIA. All of this happened because the designers of the program and its
implementers thought that the project would be fully sponsored by the Ethiopian
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government.603 Unfortunately, however, in the course of implementing the project, the
government faced a financial shortage which forced it to look for external funding in
particular from the WB. The WB agreed to fund the project but it required the production of
an ECC from FEPA as a precondition. Thinking that it would not be realized, the government
then rushed into doing a post-implementation EIA, which is contrary to the spirit of the EIA
Proclamation. Then, the EIA was done and its report was submitted to FEPA for evaluation
and approval. Unfortunately, a little bird told the WB that EIA was not done for the project
prior to the commencement of its implementation. The WB then withdrew its plan to fund the
project.604

The implementation of the project for the Grand Ethiopian Renaissance Dam also started
before a full-scale EIA was conducted.605 Indeed, at the moment, a full-scale EIA is being
done for the project side-by-side with its implementation although one may wonder what
purpose such an EIA will eventually serve.606

Moreover, there are many private projects which have not been subjected to an EIA before
their implementation commenced, although they were required to pass through EIA
according to FEPA’s Guidelines. For instance, almost all floriculture projects have not
received such scrutiny.607 As the floriculture industry is now expanding in Ethiopia, the
failure to subject them to EIA will mean a big blow to the effectiveness of the system of EIA.
Likewise, the implementation of other projects such as the Awash River (Kesem and
603
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Tendaho) project, which is under construction/operation, was not preceded by EIA although
an EIA was done after its implementation began.608 Furthermore, a study conducted by FEPA
has revealed that some coffee and tea plantation projects were implemented by removing
forests in areas like Sheka zone, South West of Ethiopia and one of the few places where
remnants of virgin forest exists in the country, without prior EIA.609

What these examples reveal is the fact that there are many projects that are subject to federal
licensing which do not pass through the EIA process even though they are required to. This
saps the strength and effectiveness of the EIA system in Ethiopia. In particular, the nonperformance of EIA for government projects could be taken as a major blow to our system of
EIA on the ground because, in Ethiopia, many major developmental projects such as dams
are carried out by government organs, that is, they are government projects.

Another important factor that has to be mentioned here is the fact that the Ethiopian
Investment Agency does not require an ECC before issuing an investment permit. The
Agency requires only the fulfillment of the requirements expressly stated in the investment
laws. On the other hand, although the EIA Proclamation obliges it to require ECC as well, it
does not do so for the reasons discussed before. As a result, in the absence of demand for
ECC by the Ethiopian Investment Agency, those proponents who seek permit from the
Agency will have no incentive to do EIA and approach FEPA for ECC.

In the end, it could be said, at the federal level, that although there are times when EIA is
done at project level, the practice is limited. First, EIA is used for projects selectively as,
under normal circumstances, government projects are not subject to EIA while some private
actors are required to do EIA for their projects. Second, there are times when the EIA

608
609

Solomon Kebede, Supra note 160.
MELLESE DAMTIE AND MESFIN BAYOU, Supra note 51, at 5.

160

Proclamation is totally disregarded. Third, the Ethiopian Investment Agency and other
licensing bodies do not demand ECC as a requirement to issue license. This situation has led
some writers to conclude that the practice of EIA in Ethiopia is still at infant stage.610

The practice in the regions is not any different from what we have seen at the federal level.
For instance, in the Oromia region, there have not been any EIAs conducted for public
projects.611 After all, since the regional government does not need a permit to get land from
the Land Use and Planning Office, it is not possible for OREA to ensure that public projects
pass through EIA. In relation to private projects, however, OREA has been trying to ensure
the use of EIA before their implementation begins.612 Of courses, in the past, most investors
were not conducting EIAs because they were obtaining both investment permits and deeds
from the OIC.613 This means, there was no reason for them to do EIA and go to OREA for
ECC when they could proceed with their projects. However, currently, after the Land Use
and Planning Office was merged with OREA under one bureau, investors have been doing
EIA because the Land Use and Planning Office requires the production of ECC from its
neighbor, OREA, before it grants title deed to land.614 Of course, this does not mean that
every private project that is supposed to pass through EIA actually passes through EIA
because there are still some private projects which are escaping EIA even if they are limited
in number.615 For example, in the region, cement production has been rapidly expanding.
Accordingly, since the enactment of the EIA Proclamation in 2002 and the issuance of the
2003 FEPA’s Procedural Guidelines, licenses have been issued for the establishment of about
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40 cement factories.616 Some of these factories are currently operational, while others are
under construction or their construction is about to begin. Were these licenses issued before
EIAs were performed? Both the OREA and the OIC confirm, however, that most of them
were not preceded by EIA.617
In the SNNPRS, there have been very few projects for which EIAs were done.618 Indeed, the
only projects for which EIAs were so far done are those for which either donations or loans
were required because donors or lenders like the WB and the Ethiopian Development Bank
(EDB) have been requiring the production of ECC.619 This means, in the region, EIA is done
for projects, both government and private, only when there is external pressure.
Consequently, the situation of EIA on the ground in the region is described as very poor.620
According to SREA, lack of sufficient autonomy to do its jobs and proponents’ lack of
understanding about EIA have greatly contributed to the existence of poor EIA record in the
region.621 For instance, SREA indicates that the only purpose for which proponents do EIA
when they do so is to get ECC from SREA.622 As a result, they demand the issuance of ECC
on the spot because they see EIA serving only a mere formality requirement and nothing
more.623
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In the Tigray region, almost all projects of the regional government have not been subjected
to EIA analysis unless donors or lenders require it.624 Indeed, it is even difficult for TREA to
ensure the use of EIA in relation to government projects that are not subject to donors or
lenders funding because the regional government does not need permit to get access to land
to implement its projects. Of courses, there are certain sectors which do EIA partly because
they are conscious about the relevance of EIA and partly due to an understanding reached
between TREA and them in relation to the use of EIA.625 For instance, because they are
aware of the importance of EIA and also they reached an agreement with TREA on the
matter, the Water Resource Bureau and Rural Road Construction Bureau of the regional
government usually do EIAs for their projects and request TREA for its comments on their
EIAs.626 On the other hand, although private projects were not passing through EIA, they are
currently being forced to pass through EIA due to the following three reasons. First, the
office that gives private proponents title deed to land, that is, Land Administration and Use
Office, is now situated in the same agency with TREA.627 Hence, the Office often demands
the production of ECC from TREA before it grants title deed to land.628 However, this does
not mean that the use of EIA is now as effective as it is expected to be. Actually, there are
times when the Office grants title deed to land even if ECC is not produced.629 Similarly,
TREA itself tries to ensure the use of EIA for private projects only if these projects are big
such as big agricultural projects which are limited in number thereby implying the existence
of limited EIA even for private projects.630 Second, TREA and TRIO reached an
understanding that, in relation to big projects, EIA is necessary and TRIO is required by the
624
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EIA Proclamation to demand ECC before it issues license to proponents.631 As a result, TRIO
has been demanding the submission of ECC together with the other requirements to issue
license to proponents.632 However, although things were moving smoothly at the beginning,
the relationship between the two organs is now becoming rough.633 Third, the intervention of
some donors and lenders is also causing some proponents to use EIA.634 For instance, for
private projects to be implemented in Tigray, the EDB does not make a loan unless an ECC is
obtained from TREA and produced together with other loan requirements.635 Interestingly,
even when a project is not subject to EIA, the EDB requires a certificate indicating that the
project is exempt from EIA.636

In the Amhara region, nearly all projects of the regional government have failed to pass
through EIA unless they are subject to funding by donors such as the WB that require EIA.637
As far as private projects are concerned, however, there are some sorts of EIAs because there
are proponents who conduct EIA.638 Those proponents who do not want to do EIA regularly
go directly to licensing organ and obtain license as they are not required to produce ECC
from AREA by the licensing organs.639 However, there are times when these licensing organs
request AREA to give its comments on proposed project.640 In this case, AREA demands the
production of EIA to give its comments.641 In this way, AREA is trying to ensure the use of
EIA to the extent possible. Moreover, AREA is now monitoring the implementation of
projects in the region.642 Thus, it can hold those proponents which begin implementing their
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projects without doing EIA accountable if something goes wrong.643 This could be taken as
another mechanism of ensuring the use of EIA. However, as compared to the practice in the
other regions, the record of EIA seems better in Amhara. For instance, in 2002 E.C.
(2009/2010 G.C.), the region’s investment body issued license to about 700 proponents on
average out of which 250 proponents did EIA and submitted their EIAs to AREA for
review.644

In the Somali region, like in other regions, government projects that are subject to EIA do not
usually pass through EIA.645 Moreover, EIAs often were not done for private projects
because the Somali REA did not have EIA experts to either implement the process or
evaluate EIAs. Currently, however, there is some form of EIA because some proponents have
started doing EIA.646 Yet, the record of EIA in the region is still very poor as most
proponents do not do EIA and submit it to the Somali REA for evaluation.647 Moreover, the
licensing body in the region does not require proponents to submit an ECC together with the
other requirements to issue license.648 Thus, there is less motivation for proponents to do EIA
and obtain an ECC from the Somali REA. At this point, it is interesting to note, according to
the Somali REA, that some proponents who do EIAs for their projects, in particular large
projects, do not submit their reports to the Somali REA.649 Instead, they submit their reports
to FEPA claiming that the Somali REA does not have the capacity to evaluate their EIAs.650
Although the Somali REA admits that it does not have enough experts to evaluate EIAs, it
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claims that it has been evaluating such reports by requesting assistance, when necessary, of
experts from other government offices in the region.651

In the Afar region, the situation of government projects is the same as it is in the other
regions, that is, they do not pass through EIA.652 Moreover, there is no EIA done for private
projects that are subject to the regional government’s licensing power.653 It is important to
mention here that the Afar REA tries to justify the absence of EIA for projects by claiming
that the projects that have been implemented in the region so far were not thought to have any
significant impact on the environment.654 On the other hand, such claim may be difficult to
sustain because, at times, it is only after doing EIA that one can conclude whether a project
can have significant impact on the environment.655

Finally, in Addis Ababa, the record of EIAs produced at the project level was very poor
before 2006 as the Addis Ababa EPA was not ready to ensure the use of EIA for projects to
be implemented in the City because it did not have, inter alia, enough EIA experts and an
EIA department.656 Since 2006, however, the Addis Ababa EPA established an EIA
department and also hired more EIA experts.657 As a result, the record of project level EIA
has been improving since then.658 That is, projects that are subject to EIA are now passing
through EIA. Nevertheless, this does not mean that EIA is undertaken in Addis Ababa on full
scale. In fact, there are certain problems which hamper the use of EIA on full scale and hence
its effectiveness.659 First, most government projects do not pass through the EIA process
unless external funding is involved, and the funders require an ECC as a precondition for
651
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financing the project.660 Second, there are times when orders come from above, sometimes
including from the City’s mayor, to grant an ECC to certain proponents because speedy
service is required.661 For instance, the Addis Ababa EPA is required to issue an ECC
immediately to proponents of projects relating to road construction and water works.662
Therefore, the lack of cooperation from the city government’s bodies either by not doing an
EIA for their projects or by making superiors give orders for the immediate issuance of an
ECC is a major obstacle to the improving record of EIA in the City. Despite this problem,
there is a prospect for further improvement of the situation. This is because, as a result of
BPR, the various organs of the city government have agreed to work together on matters of
common concern.663 In this regard, the Addis Ababa EPA, Investment Bureau, Trade and
Industry Bureau, and Land Use and Administration Bureaus have agreed to work together.664
Accordingly, as of July 2010, private proponents must do EIA, if their projects are subject to
EIA, in order obtain business license or to get their businesses registered.665 In the absence of
an ECC, the concerned licensing body will not issue business license; nor will it register a
business.666 The problem though is the depth of the EIAs that are submitted to the Addis
Ababa EPA.667

In conclusion, as the discussion in relation to the practice of EIA at the federal level, in six
regions and in Addis Ababa have shown, there is no SEA for public instruments despite the
recognition of the use of SEA in the EIA Proclamation and the provision of some public
instruments which have to pass through SEA in FEPA’s Guidelines. Moreover, almost all
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government projects that are subject to EIA do not pass through EIA unless there is external
pressure to do so, and in many such instances, the EIA process is initiated after the crucial
decisions have been made. Further, the record of EIA in relation to private projects is also
poor in many regions because, among other things, licensing organs do not require an ECC
for the issuance of a license.

6.4. Who Does EIA in Practice
In order to study the complete ecosystem of the project site, a comprehensive EIA is
required.668 A comprehensive EIA requires a qualified multidisciplinary staff.669 For instance,
CEQ Regulation requires an EIS to be prepared using an interdisciplinary approach which
will ensure the integrated use of the natural and social sciences and the environmental design
arts.670 Hence, trained specialists in fields like geology, forestry, wildlife, anthropology,
sociology, chemistry, engineering, economics, environmental science, agricultural science
and social science may be required to conduct a comprehensive EIA.671 Cognizant of this
fact, the EIA Proclamation and FEPA Guidelines demand that an EIA be done by
experts/consultants.

The practice at the federal level shows that EIAs are, in fact, performed by
consultants/experts. For instance, leaving the issue of competence aside, FEPA confirms that
the EIAs it has been receiving so far are done by experts.672 Similarly, some sectors which we
will see later on such as ERA and EEPCO also state that they employ experts to conduct EIA
for their projects.
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In regions as well, there are indications that EIAs are done by consultants. For instance, in
SNNPRS, SREA states that the limited EIAs that were done were conducted by consultants
operating in the region.673 Moreover, SREA indicates that the consultants operating in the
region are relatively better staffed to do EIA.674 Nonetheless, according to SREA, these
consultants do not usually find enough jobs because most projects that are implemented in the
region do not pass through EIA.675

On the other hand, there are regions where the REAs do not know who actually performs the
EIA work, although they sometimes receive EIAs and evaluate them. For instance, in
Oromia, it has been said that the OREA is not serious about who does EIA, that is, it does not
question who prepares the EIAs submitted to it for evaluation but simply evaluates them.676
What matters to OREA is the existence of the necessary information as required by the
checklists it gives to proponents to do EIA.677 However, during evaluation, OREA states that
it is very serious.678 For instance, it considers, among other things, the impact of a proposed
project on the physical environment, biological environment, socio-economic impact,
identification of mitigation measures, public participation in the EIA process, and the
investor’s environmental management plan.679 If one of these or the other important elements
is missing, then, OREA does not approve the EIAs submitted to it and hence issue ECC.680
Instead, it requires the element that is left out to be considered again.681
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The approach of the OREA of not being serious about who does EIA and its allegation that it
is (and can be) serious during the evaluation of EIS reports does not seem convincing. This is
so because it is difficult to imagine how OREA can actually be serious about report
evaluation if it is not serious about who prepares them. The problem is the EIAs OREA
receives for evaluation may not be prepared by qualified experts, whereas EIAs that are not
prepared by qualified experts cannot be scientifically or technically valid.682Thus, if OREA
actually wants to be serious about evaluation of EIA, it has to first consider who prepares it.
That is, it has to ensure that EIA was prepared using experts with relevant and
multidisciplinary knowledge. On the other hand, if such approach is not used, OREA must
reject any EIA however beautiful it may be.683

In the Tigray region, EIAs for federal projects which pass through EIA and which are to be
implemented in the region are done by consultants coming from Addis Ababa.684 Moreover,
some sectors of the regional government such as the Water Resource Bureau use their own
experts to do EIA and invite experts from other offices including from the TREA to help
them with their expertise.685 However, with regard to the EIAs of other projects which are
submitted to it, however limited they may be, TREA does not know who actually prepares
682
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them except hoping that the EIAs are prepared by experts or by proponents themselves but
assisted by some experts.686 As a result, TREA considers EIAs which, if any, are submitted to
it without trying to ascertain who prepared them.

The above fact raises a serious concern about how TREA can ensure the proper use of EIA in
the region if it does not identify who prepares EIAs before it embarks on evaluation. The
danger that is involved is the possibility that at least some of the few EIAs submitted to the
TREA for evaluation may lack professional integrity. That is, TREA may sometimes end up
evaluating EIAs which lack scientific or technical validity as the preparers may not be
experts with relevant and multidisciplinary knowledge. Of course, some measures could be
taken to overcome or at least minimize the chances of receiving and evaluating EIAs which
lack professional integrity. For instance, in the US, EIAs are required to list the names,
together with their qualifications (expertise, experience, professional discipline), of the
persons who were primarily responsible for preparing the EIS or significant background
papers, including basic components of the statement.687 Such requirement can lead
consultants to use more experts with relevant qualifications. However, our environmental
protection agencies may not use this requirement because the requirement is expressly
recognized in neither the EIA Proclamation nor the FEPA Guidelines.688 On the other hand,
one may think of the inclusion of such requirement in the EIA TOR that proponents receive
from environmental protection agencies.689
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It is interesting to note that the TREA itself admits the possibility of receiving and evaluating
EIAs which lack professional integrity. As a result, it has started taking some measures such
as requesting proponents to use consultants to prepare EIAs if they can or experts in the field
of their operation if they cannot use consultants.690 For instance, the TREA has been
requesting proponents to use experts in the field of agriculture to do EIA for agricultural
projects.691 Of course, this approach by itself is flawed because agricultural projects require
knowledge other than in the field of agriculture. In any case, beyond making such requests,
TREA believes that it cannot force proponents (which are few in number) to use
experts/consultants because there is no legal framework such as directives authorizing it to
force them to do so.692

Incidentally, the above assertion of TREA that it cannot force proponents to use experts does
not appear consistent with article 7(2) of the EIA Proclamation, which states:
A proponent shall ensure that the environmental impact of his project is conducted and the
environmental impact study report prepared by experts that meet the requirements specified
under any directive issued by the Authority [FEPA].

In light of this stipulation, although the type, number, experience and other issues relating to
the experts that should be involved in conducting EIA and preparing reports are still not
settled due to lack of FEPA’s directives to that effect, it is crystal clear that proponents must
use experts with pertinent knowledge (otherwise, such experts cannot be taken as experts for
the projects of proponents) for conducting EIAs. Thus, any failure to use pertinent experts to
do EIA will be contrary to this vivid stipulation of the EIA Proclamation. On the contrary,
proponents’ actions cannot be taken as contrary to this stipulation of the EIA Proclamation if
Regass whose CV and license are annexed to the EIA report of the project. See Report Document on EIA on
Quarry Development Submitted to the Addis Ababa EPA by Craft Consulting PLC, November 2010 (available at
the Addis Ababa EPA, EIA Unit). Although this method may not necessarily avoid the problem, it can identify
who actually did or claims to have done the EIA that is submitted to the Addis Ababa EPA.
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they choose, for instance, diploma holders or experts with only one year experience to
conduct EIA because such are details left to the non-existing FEPA directives. Therefore, by
invoking this stipulation of the EIA Proclamation, TREA can indeed require proponents to
use experts, not even an expert, to do EIAs.

In Amhara, the AREA states that there are some consultants who were licensed by the
region’s justice bureau and who are now doing EIA for projects subject to EIA.693 According
to it, although these consultants can do EIAs for some projects, they cannot do so for all
projects because they lack the necessary expertise to do EIA for some projects.694 All the
same, they have been doing EIAs for all kinds of projects and for all proponents approaching
them and preparing EIS reports that AREA has been considering for evaluation thus far.695
On its part, AREA accepts and evaluates EIAs only if such reports bear the seals of EIA
consultants with a view to ensuring that only consultants are doing EIAs in the region.696
In Addis Ababa, at the moment, EIAs are done by consultants.697 On its part, the Addis
Ababa EPA has been taking various measures to ensure that EIAs are prepared by
consultants. For example, it has posted the list and addresses of EIA consultants on the door
of its EIA unit to enable proponents to choose appropriate consultants for their projects.698
Similarly, it has been requiring the attachment, to EIS report, of the resume of the consultant
who has prepared a given EIS report.699 However, the Addis Ababa EPA admits that
although EIAs are prepared by licensed consultants, many of them are one-man EIA
teams.700 Hence, the EIAs these consultants prepare cannot be scientifically or technically
693
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valid. Moreover, some EIA consultants do not have fixed offices.701 As a result, some
proponents could not find them, for example, to request to make modifications to their EIS
reports in accordance with the comments of the Addis Ababa EPA.702 Thus, these
circumstances could hamper the preparation of genuine and proper EIAs although there is an
attempt to ensure that only experts could prepare EIAs.

Finally, it is necessary to briefly discuss the experiences of some federal sectoral offices
which act as both proponents of projects and evaluators of EIS reports. For example, the
Ministry of Mines evaluates, because it is delegated to do so, EIS reports done by proponents
in the field of mining and petroleum provided that the EIAs are done by experts.703 The
Ethiopian Road Authority (ERA) also hires consultants who command the necessary experts
to do EIA for its road construction projects and then provides them with TOR at the
beginning and sometimes monitors them when they do EIA.704 Moreover, there are times
when ERA does EIA by itself using its owning experts, whereas this usually happens when
its projects are to be funded by donors and donors request quick EIA and ECC.705 The
practice of the Ethiopian Electric Power Corporation (EEPCO) is similar to that of ERA.
While EEPCO hires consultants, domestic or international, to do EIAs for its large scale
projects, it prepares EIAs using its own experts if the project is a medium scale one.706

In conclusion, the EIA Proclamation requires an EIA to be done by experts so that the impact
of a given action on the environment is properly assessed. Experience also shows that this
has been the case under certain circumstances. However, this requirement is not always fully
met due to various reasons including the consultants’ lack of necessary expertise, the
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operation of one-man EIA teams, and some REAs’ failure to ensure that the EIS reports
submitted to them are prepared by experts before they embark on report review.

6.5 Evaluation of EIAs
The evaluation/review phase of the EIA process also demands the involvement of experts
with multidisciplinary knowledge. In fact, it is said that the relevant authority that is in charge
of reviewing EIAs must have qualified multidisciplinary staff at its disposal to ensure that the
EIAs are evaluated adequately and professionally.707 Thus, if an authority can command such
experts, it will be in a position to assess whether the proposed project is environmentally
sound. With this in mind, let us now turn our attention to the reality in Ethiopia and see
whether evaluation of EIAs has been carried out by a team of experts with multidisciplinary
knowledge. However, it should be noted that we will consider only issues relating to the
review of EIAs for projects as we have had no EIAs for strategies so far.

To start with, the experience of FEPA in relation to EIA review is mixed. Before the
implementation of the BPR, the abolition of the EIA department, and the delegation of EIA
evaluation mandate to sectors, EIAs were evaluated by FEPA using various experts including
at times experts working for NGOs and government organs.708 Thus, the chance of making
EIAs evaluated by people with relevant expertise was high. Currently, however, as the EIA
department does not exist and part of FEPA’s EIA review mandate has been delegated to
other agencies, FEPA has only a few experts (in biology, law and crop science) to review
EIAs.709 Therefore, the situation at FEPA at the moment is not suitable to have good review
of EIS reports. In other words, no one can dare say that the few experts that are at the
disposal of FEPA can provide adequate and professional review of EIAs to correctly identify
what the possible impact of a proposed project will be on the environment.
707
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The situation of EIA evaluation in many of our regions is similar to, if not worse than, the
current trend at FEPA. That is, EIAs are not usually evaluated by a team consisting of
experts with multidisciplinary knowledge.

In Oromia, OREA has EIA experts (not more than four) in chemistry, agriculture, and water
ecology.710 These experts are responsible for evaluating EIAs submitted to OREA.711
Moreover, they do review EIAs often acting separately.712 That is, the common practice in
OREA is that one expert evaluates one EIA and then decides whether ECC should be issued
and on what conditions, if any. Of course, there are also times, though not common, when
these experts work as a team to evaluate a given EIA.713 Another point worth mentioning is
the fact that the process of evaluation at OREA is not participatory, that is, there is no public
participation at this stage.714

In SNNPRS, although the situation now is getting better than what it used to be, generally,
SREA is understaffed to effectively review EIAs.715 Moreover, although EIA is expected to
be evaluated by a team of experts, it is evaluated by a single person who is given the
responsibility to do so.716 That is, SREA gives an EIA to one person it thinks fit to review the
report at hand and comment on the possible action to be taken. This is done because SREA
believes that reviewing EIA in group takes time, whereas proponents demand the issuance of
ECC in a very short period.717 Besides, the fact that the EIA Proclamation does not give
adequate time for serious consideration of EIAs has led SREA to use only one person for
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report evaluation.718 At any rate, this single person is required to decide on the fate of an EIA.
Of course, he is required to take factors such as project type, size, location, and engagement
of the public in the EIA process at some stage to reach his conclusion.719 In the end, if he
suggests that the EIA should be approved and ECC be issued, that will be done. If, on the
contrary, he suggests the consideration of some more issues or its rejection, the recommended
action will be taken. So far, there has been only one proposed project that has been rejected
based on the EIA submitted to SREA because the proponent wanted to use a protected
area.720 All the other EIAs submitted to SREA hitherto have been accepted and ECCs were
issued to their proponents although some of the proponents were required to make some
changes to their EIAs before they were given ECC.721
In Amhara, AREA has adopted a generalist approach.722 Thus, AREA expects its experts to
have a general knowledge of the issues involved in EIAs and be able to review them
accordingly.723 Hence, when EIA is submitted to AREA, the leader of the EIA team gives the
report to anyone with less work burden (not even the relative pertinence of their knowledge
to the proposed project) to review and give comments on the possible actions that needs to be
taken.724 Therefore, like in Oromia and SNNPRS, EIAs in Amhara are evaluated by a single
person. Of course, there are times when the experts at AREA exchange reports or even hold
group discussions, although not required of them, to help one another and produce better
review result.725 After comments are made on EIAs through such cooperative work, the
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comments will be communicated to the team leader in the name of the responsible expert.726
As far as public participation at this stage is concerned, the practice in Amhara is not
different from the practice elsewhere, that is, it is not participatory.727

In Tigray, EIAs for projects involving less than 100,000 birr are evaluated at the woreda level
where there is only one EIA expert to consider all issues involved in EIA evaluation and to
issue ECC.728 However, if the project for which EIA is done involves more than 100,000 birr,
the EIA is evaluated at the regional level.729 Thus, it will be TREA that can approve reports
for such projects and issue ECC or recommend changes thereto or rejects them. Nonetheless,
the practice in the region demonstrates that TREA has not so far rejected any project based on
EIAs or even recommended modifications to the EIAs submitted to it.730 This means that all
the EIAs that TREA has reviewed thus far have been approved and all proponents that have
approached TREA have obtained an ECC. As far as the experts involved are concerned,
TREA uses a team comprising of three experts in agriculture or related field to review and
take appropriate actions on EIAs.731 According to TREA, these experts can handle issues
arising out of EIA review because the big projects for which EIAs have been submitted to it
so far are agricultural projects.732 Besides, TREA admits that it has not yet started full-scale
EIA review due to lack of sufficient manpower for the job.733 Finally, like in Oromia,
SNNPRS, and Amhara, the public does not participate in the EIA review process at TREA.734

The issue of EIA review in the Somali region does not seem relevant. This is so because, as
we have seen before, there is virtually no EIA done in the region. Moreover, the Somali REA
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also believes that projects implemented in the region so far have not required EIA because
they did not have a significant impact on the environment. Of course, this argument is
difficult to accept as we have seen previously.735
In Afar, the Afar REA does not have adequate staff to properly review EIAs.736 Thus, when
proponents submit EIAs to it, it seeks that assistance of experts from other offices in the
region to review them.737 Moreover, the Afar REA does not involve the public in its EIA
review process.738
In Addis Ababa, the Addis Ababa EPA has six experts to handle EIA review.739 Accordingly,
reports that are submitted to the Addis Ababa EPA are reviewed by at least three experts with
pertinent knowledge to proposed projects.740 However, the Addis Ababa EPA admits that
there are still factors affecting its effectiveness in relation to reviewing EIAs.741 For instance,
the existing experts are not enough as, for instance, there are no experts in fields like
engineering.742 Moreover, the existing experts lack experience in reviewing EIAs because
they have never been given formal training in this regard.743 They are individuals who were
gathered from different institutions where they were doing jobs not related to EIA.744 Further,
as the time within which the review of EIA must be completed is short, which is 15 working
days, the Addis Ababa EPA has not been engaging stakeholders in its EIA review process.745
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In conclusion, because there are EIAs, however limited they may be, environmental
protection organs have been reviewing them. However, the review processes of these organs
are marred by various defects. For instance, many environmental protection organs such as
OREA, SREA, and AREA assign a single person to review EIAs although it is never possible
to provide real and quality review by using one expert.746 Similarly, the review process of
environmental protection organs is not participatory. Although this issue will be discussed in
the next section, environmental protection organs do not engage the public in their review
process thereby forfeiting the contribution the public could make to the quality of EIA
evaluation. On the other hand, the failure of environmental protection organs to engage the
public in EIA review process is attributable to, among other things, the paradox in the EIA
Proclamation. That is, while the Proclamation requires environmental protection organs to
engage the public in EIA review process, it does not allow them sufficient time to do so.747

6.6 Implementation of Public Participation in the EIA Process
As we have seen, Ethiopia has put in place a legal framework that recognizes the importance
of public participation in the EIA process. However, there has never been any public
participation in the country at the strategic EIA level because strategic environmental
assessment for public instrument is lacking in Ethiopia.748 On the other hand, project level
EIAs are done even though they are not as numerous as the law would require. Accordingly,
it is possible to discuss the actual implementation of public participation processes at this
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Among other things, the fact that most of the environmental protection organs are understaffed and the need
to provide speedy service to proponents make these organs use one person to review EIAs. On the other hand,
this method is inherently defective because the reviewer will comment on the report only from the perspective
of his profession and leave issues involving other professions intact. It is also clearly contrary to what the EIA
Proclamation envisages when it recognizes the use of EIA and mandates environmental protection organs to
evaluate such reports.
747
The Proclamation allows less than 15 working days to review EIAs. However, public participation may
require months, not just weeks. This is true in particular when the public to be consulted is found in remote area,
there is language barrier, and the concerned public is not literate.
748
If no SEA has ever been done so far although it is a decade since the EIA Proclamation was enacted, one
may be tempted to assert that SEA in our case is more of an aspiration than a real commitment to implement.
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stage.749 I will address project level public participation both when an EIA is done by
proponents and when that report is evaluated by the environmental protection organs or their
delegates.

6.6.1. Public Participation When an EIA is Drafted
Proponents are required to involve the public, in particular, the communities that are likely to
be affected by the implementation of their projects when they conduct EIA thereof.750 In
practice, however, public participation in the EIA of projects is quite limited. For instance, at
the federal level, most projects of the federal government do not pass through EIA unless
some kind of external funding exists and the funders demand EIA to be done. Similarly,
many private projects which are subject to EIA and which require federal licensing do not
pass through EIA because licensing bodies do not demand an ECC before issuing a license.
Further, and in relation to private projects, there are times when a single person sits in office
and ticks in EIA checklists obtained from the relevant government body and prepares a
fictitious EIA which is as good as having no EIA. Finally, there are times when public
participation is deliberately avoided.751 Accordingly, the public participation process has thus
far been minimum, a fact that renders the public’s right to participate in the EIA process
illusory. According to some people, the absence of binding and detailed instruments
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pertaining to public participation in the EIA process is to blame for the limited level of public
participation.752

The practice in relation to projects that are subject to regional licensing is not different. For
example, according to one FEPA official, public participation in the EIA process in the
regions is nearly non-existent due to factors such as the failure by REAs to ensure that public
participation takes place in the EIA process.753 The officials of many REAs also admit that
they have not been trying to ensure public participation when EIAs are prepared.

For instance, in SNNPRS, public participation when EIA is conducted is not an issue. First,
most projects that are implemented in the region do not pass through the EIA process.754
Second, consultants deliberately avoid engaging the public in the EIA process.755 Third, the
SREA itself has not been trying to ensure the use of EIA because it lacks autonomy and
capacity to do so.756
In Tigray, too, public participation is often not an issue.757 For instance, EIAs are usually
conducted in the region only for large projects and not for all projects that require an EIA
under FEPA’s Guidelines.758 On the other hand, the absence of EIA for projects which
require an EIA limits the chance of public participation. Moreover, and to make things
worse, most consultants who do EIAs for big projects do not engage the public in the
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process.759 Of course, there are proponents, although they are few, which try to engage the
public when they do EIA for their projects.760 For instance, the regional Bureau of Water
Resource usually tries to engage the public in particular the community that is likely to be
affected by the implementation of its projects when it does EIA.761

The situation in the Somali and Afar regions is even worse. For example, in the Somali
region, virtually no EIAs are performed.762 In Afar, although EIAs are done for a few
projects, the reports may be considered and approved even if the process was not
participatory.763

In Oromia, Amhara, and Addis Ababa, however, some sort of public participation is, in fact,
sought by the REAs when an EIA is done. The process, however, is not entirely satisfactory.

In Oromia, OREA has been trying to ensure that EIAs are conducted in a participatory
manner.764 It has started requiring proponents of private projects to engage the public when
they draft an EIA, and it considers public participation as one of the conditions necessary to
approve EIAs.765 As a result, OREA has refused to approve EIAs because consultants failed
to seek comment from the communities that were likely to be affected and failed to include
their comments in the final EIA.766 In such cases, OREA has been recommending the
inclusion of the public comments in the EIA. 767 However, OREA admits that, due to a lack
of monitoring when EIAs are done, proponents may produce reports which lack professional
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integrity768 with regard to public participation.769 Yet, it can always investigate into the truth
of allegations made in relation to public participation if there are doubts.770 Indeed, there
were times when OREA carried out such investigations and actually found out that claims of
public participation in the EIA process were false and then ordered proponents to genuinely
engage the public to have their EIAs reviewed.771 Generally, therefore, although there are
some problems, OREA has been taking steps to ensure that there is genuine public
participation and that the public’s comments are included in the final EIA.

In Amhara, AREA states that no EIA is approved if it is not shown that there was
consultation in particular with the community that is likely to be affected by the
implementation of a proposed project.772 Indeed, this is one of the minimum requirements
AREA demands to take action on EIAs.773 In order to ensure that there is genuine public
consultation, most AREA experts that are entrusted with the task of evaluating EIAs usually
go to projects sites and try to find out whether there was public consultation.774 As a result,
there were times when these experts discovered that the names and minutes of public
consultation included in EIAs were false and the concerned proponents were made to hold
real public consultation before they could obtain ECC.775 Moreover, in addition to sending
out experts to projects sites, AREA tries to ensure the presence of genuine public consultation
by requiring the minutes of public consultation included in EIAs to bear the seal of the
concerned kebele administration and the signature of the kebele chairperson.776 Usually, false
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minutes do have neither the seal of kebele administration nor the signature of kebele
chairperson.777

The Addis Ababa EPA requires proponents to engage the public, in particular the concerned
community, when an EIA is done.778 Moreover, the Addis Ababa EPA does not approve
EIAs which are prepared without involving the public.779 Where that is the case, it requires
that the proponents go back and consult the public on the proposed project before it takes
action.780 On the other hand, to ensure the truth of claims of public participation by
proponents, the Addis Ababa EPA sometimes sends experts to the concerned community to
have informal discussions with them about their participation.781 Moreover, it also requires
proponents to annex the photos of the people it claims were involved in the EIA process.782
However, the Addis Ababa EPA admits that both methods have their limitations. First, it
cannot always send experts to talk to the concerned community.783 Second, proponents can
attach photos of people who gather for other social purposes.784 As a result, the Addis Ababa
EPA is now planning to hold discussions with consultants to raise their awareness in relation
to the need to engage the public in the EIA process, the consequences of failure to do so, and
other relevant issues.785

Finally, according to some proponents, the public is also to blame for limited participation.
For example, ERA indicates that when it does EIA by using its own experts, it tries its best to
consult the concerned community but the turnout is generally very small.786 Moreover, when
it does EIA by hiring consultants, the summary of the EIA is published in newspapers such as
777
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Addis Zemen and The Ethiopian Herald, posted online, and communicated to the public
through TV and radio before the EIA is submitted to FEPA for approval.787 Yet, ERA does
not usually receive comments from the public on the report.788 According to Ato Silesh, this
has been happening because, among other things, (1) the means of disclosure ERA uses, that
is, Newspapers (Addis Zemen and The Ethiopian Herald), TV and radio, are not easily
accessible to the community that is likely to be affected, (2) the urban public is usually
indifferent about the impact of the proposed projects; and (3) the community that is likely to
be affected by the implementation of the proposed projects is not sufficiently aware of the
relevance of participation and the impact of failure to participate in the EIA process.789

The record of public participation in the Ethiopian EIA process is poor. First, there are places
where there is limited or no EIA thereby making public participation nearly non-existent.
Second, some REAs do not use involving the public in the EIA process as a condition to
review EIAs, which, in turn, allows proponents to disregard the public when they do EIA.
Third, some consultants prepare false EIA reports. Fourth, some REAs do not try to ensure
that proponents engage the public when they do EIA such as through some kinds of
discussions with the concerned public. Fifth, those REAs which have been trying to ensure
the presence of genuine public participation in the EIA process have been facing various
problems such as shortage of time to take some necessary measures. Finally, the fact that the
public also does not demand participation or actively participate in EIA could be taken as
another factor contributing to the existence of limited public participation when EIA is
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conducted. Therefore, the cumulative effect of these and other factors have made the record
of public participation in EIA when EIA is done poor.

6.6.2. Public Participation When EIAs are Reviewed
The second stage at which public participation in the EIA process can occur is when EIAs are
reviewed by the environmental protection organs (or their delegates). In this regard, the
environmental protection organs are obliged to make the EIAs accessible to the public and to
solicit comments thereon. The question then is whether these organs have been engaging the
public in their EIA review process.

At the federal level, FEPA was engaging some stakeholders such as NGOs and government
agencies in its EIA evaluation process.790 Some government organs which may have interests
in the EIAs of different projects also confirmed that FEPA was inviting them to comment on
EIAs under certain circumstance.791 Moreover, some NGOs also admitted that FEPA was
engaging them in EIA evaluation process when they demanded it although it was not giving
them adequate time to seriously consider and give well founded comments on the reports.792
Therefore, it could be said that there was some form of stakeholders’ participation when EIAs
were reviewed by FEPA. However, such participation was limited in various ways.

First, although there is no question that REAs should be asked to comment on EIAs involving
projects that would be implemented in their regions, FEPA was not involving them as

790

Solomon Kebede, Public Lecture, Supra note 190.
Interview with Ato Yeneneh Teka, Director, Wildlife Development and Protection Directorate, Wildlife
Development and Protection Authority, in Addis Ababa (August31, 2009); Fanuel Kebede, Supra note 596;
interview with two individuals at the Ethiopian Institute of Biodiversity Conservation and who demanded
anonymity, in Addis Ababa (September 1, 2009). The two agencies are highly interested in having EIAs done
and properly evaluated because development activities not preceded by proper EIA will affect the
accomplishment of their missions.
792
For example, interview with Ato Befekadu Refera, Melca Mahiber, Programme Coordinator, in Addis Ababa
(June 9, 2010). This NGO was established in 2005 to work on culture and environmental conservation in
Ethiopia.
791

187

stakeholders.793 Second, FEPA was not making EIAs accessible to the public and involving
the broad-based public such as experts in the evaluation process of EIAs.794 In fact, the
participation of stakeholders in the evaluation process of EIAs was limited to some sectors
and NGOs.795 On the other hand, such limited participation is contrary to the FEPA’s
Guidelines which allow broad-based public participation such as involvement of community
representatives and various experts by requiring environmental protection organs to engage
all interested and affected parties at report review stage.796 Third, there were times when
FEPA was deliberately omitting sending out EIAs to stakeholders like government agencies
because it thought that they would not give prompt comments, whereas FEPA had to take
action on EIAs within 15 working days.797 Indeed, it is hardly possible to expect FEPA to
solicit public comments on EIAs before it takes action because the 15 working days deadline
is too short to allow such practice. Therefore, although there was some sort of public
participation at FEPA during EIA review, the participation is below expectation.

More interesting, though, is the current development in relation to public participation at
FEPA when EIAs are reviewed. Since the commencement of the implementation of the BPR
and the abolition of the EIA department, FEPA has stopped making its report review
participatory.798 This means that public participation at FEPA has now moved from bad to
worse because we do not even have the limited public participation we used to have.

The situation at the regional level is not any different from, if not worse than, what we have
seen at the federal level. For instance, even if their REAs recognize that public participation
during EIA review is necessary because it can, among other things, fill the gaps that are
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created by lack of adequate manpower to evaluate reports, EIA reviews in Oromia,799
SNNPRS,800 Tigray,801Amhara,802 and Afar803 have not been participatory. It is interesting to
see that even the relatively better performing Addis Ababa EPA does not review EIAs in a
participatory manner.804 On the other hand, the failure to involve the public at this stage is
contrary to the EIA Proclamation.805 More importantly, according to article 43(2) of the
FDRE Constitution, citizens have the right to participate in national development and, in
particular, to be consulted with respect to policies and projects affecting their community.
Therefore, failure by environmental agencies to engage the public in particular the
community that is likely to be affected by the implementation of the proposed projects
appears to a violation this constitutional right.806

One may wonder why public participation is omitted when EIAs are evaluated. The first real
problem is lack of adequate time to involve the public. The EIA Proclamation requires public
participation during EIA review process. Ironically, however, it allows only 15 working days
to review reports, solicit public comments, and take actions. This is practically impossible.
Moreover, some environmental protection organs mention other factors which have made the
review of their EIAs non-participatory. For instance OREA,807TREA,808 and the Addis Ababa
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EPA809 cite the absence of adequate manpower, the need to give speedy service to intolerant
investors who demand an ECC on the spot, and lack of independence which sometimes leads
superiors to give direct orders to such organs to issue ECC soon or to admonish the personnel
at these organs for not doing their jobs properly as some of the reasons why they do not
review EIAs in a participatory manner.

Therefore, although FEPA was allowing some kind of public engagement in EIA review
process in the past, it has now abandoned it. Moreover, the other environmental protection
organs have not been allowing public participation during EIA review process. Hence, when
this is coupled with very limited public participation when EIAs are done by proponents, the
possibility of having effective public participation becomes nil. In the end, the problem of
public participation does have a negative ramification for the effectiveness of the whole
system of EIA in the country because effective public participation in the EIA process at all
levels is indispensable for the system’s effectiveness.
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CHAPTER SEVEN: CONSEQUENCES OF FAILURE TO UNDERTAKE EIA
7.1 Introduction
The EIA Proclamation put proponents under different obligations. Hence, failure by
proponents to discharge these obligations may entail consequences.810 In this Chapter, we
will discuss the possible measures that can be taken against those who fail to discharge their
duties under the existing legal framework together with other related issues.

7.2 Criminal Liability
There is a general trend that a person who violates provisions of environmental law may be
considered criminal and, hence, subjected to criminal sanctions.811 For instance, in Tanzania,
the 2004 Environmental Management Act uses criminal sanctions to deter failures to prepare
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Niessen eds., Edward Elgar, 2006). On the possible legal and policy questions, such as degree of negligence that
is needed, the use of criminal sanctions may raise, see ROBER L. GLICKSMAN ET AL., id. at 1019-1020.
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191

EIAs as required by law or fraudulently making false statements in EIAs.812 In South Korea,
the 1997 EIA Act subjects violations of its provisions such as preparing false EIAs to
criminal sanctions.813 Therefore, criminal liability could be one of the consequences that
failure to comply with EIA requirements entails.

The position in Ethiopia is also the same as violation of environmental legislation usually
gives rise to criminal liability. For example, a person who fails to do EIA when he is required
to do so or who does it but in a manner contrary to the necessary stipulations commits a
wrongful act which constitutes a crime. In this regard, article 18 of the EIA Proclamation
states:
Article 18: Offences and Penalties
1) Without prejudice to the provisions of the Penal Code,814 any person who violates the
provision of this Proclamation or of any other relevant law or directive commits an offence
and shall be liable accordingly.
2) Any person who, without obtaining authorization from the Authority or the relevant
regional environmental agency, [implements a project on which an environmental impact
assessment is required by law] or makes false presentations in an environmental impact
assessment study report commits an offence and shall be liable to a fine of not less than fifty
thousand birr and not more than one hundred thousand Birr.
3) Any person commits an offence if he fails to keep records or to fulfill conditions of
authorization issued pursuant to this Proclamation and shall be liable to a fine of not less than
ten thousand Birr and not more than twenty thousand Birr.
4) When a juridical person commits an offence, in addition to whatever penalty it may be
meted with, the manager who failed to exercise all due diligence shall be liable to a fine of not
less than five thousand Birr and not more than ten thousand Birr.
5) The court before which a person is prosecuted for an offence under this Proclamation or
regulations or directives emanating from it, may, in addition to any penalty it may impose,
order the convicted person to restore or in any other way compensate for the damage inflicted.

Article 18 of the EIA Proclamation, therefore, subjects a person who fails to do EIA or
violates the EIA Proclamation or other relevant law or directive pertaining to EIA to a
812
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criminal sanction. Then, it provides for the penalty such a person has to serve. Accordingly, a
person who performs an act contrary to EIA, that is, a person who fails to obtain
authorization from FEPA or the relevant REA for his action or makes false presentations in
an EIA study report will be liable to a fine of not less than fifty thousand birr and not more
than one hundred thousand Birr. For example, proponents who produce false EIAs or who
forge false minutes with the public together with their signatures face these fines. Moreover,
a person who obtains authorization from the relevant environmental protection organ but fails
to fulfill the conditions of such authorization while putting his action into effect will be liable
to a fine of not less than ten thousand Birr and not more than twenty thousand Birr. Finally, if
the crime is committed by a juridical person, the Proclamation subjects its manager, in
addition to the penalty the juridical person has to serve, to a fine of not less than five
thousand Birr and not more than ten thousand Birr provided that he failed to exercise all due
diligence.815

There are some important points worth emphasizing here. First, these criminal measures do
not apply to proponents of public instruments who fail to respect the EIA Proclamation or
any law issued thereunder. This is so because public instruments are initiated by government
organs and government organs are not criminally responsible. In this regard, the Criminal
Code of Ethiopia clearly exempts state organs from criminal liability.816 Similarly, if
government organs are proponents of projects and they violate the EIA Proclamation or any
other law issued thereunder, they cannot be held liable under article 18 of the EIA
Proclamation. Therefore, one can conclude that the criminal remedy article 18 of the
Proclamation provides applies only to proponents of private projects.

815

EIA Proclamation, Article 18(4). Under the US environmental statutes, the responsible corporate officials
could be sentenced to prison for crimes committed by juridical persons. (Comment received from Professor
Andreen, one of my advisors.)
816
Article 34(1) of the Criminal Code excludes the administrative bodies of the State from the realm of juridical
persons that can be held criminally liable.
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Second, the EIA Proclamation also deals with juridical persons. A juridical person is an
artificial person created by law. Hence, the criminal liability of juridical persons is always in
a sense vicarious because it is necessarily incurred through the acts of their members.817 This
means, juridical persons can be held criminally responsible and their responsibility is
premised upon the theory of agency as it is the act of their employees that is imputed to
them.818 Cognizant of this fact, the EIA Proclamation recognizes the liability of juridical
persons who violate EIA laws.

As far as the penalties are concerned, article 18 of the EIA Proclamation does not make any
distinction between natural persons and juridical persons. Both are subject to the same
penalty if they commit offences related to EIA; that is 50,000-100,000 birr or 5,000-20,000
birr depending on the type of crime they commit. However, the Criminal Code makes a very
important stipulation in this regard. Article 3 of the Code states that the provisions in the
Code will not affect the stipulations made in regulations and special laws of a criminal nature
provided that the general principles embodied in the Code are applicable to those regulations
and laws unless they contain different general principles. This means, the other stipulations
such as extent of penalties they make should remain intact. However, if these regulations or
special laws do not have their own general principles, the general principles in the Criminal
Code will be applicable to enforce their provisions.

Coming to the EIA Proclamation, although the Criminal Code criminalizes acts contrary to
EIA under article 521, article 18 of the EIA Proclamation applies by virtue of article 3 of the
Code. However, since the EIA Proclamation contains no general principles governing
817

SMITH AND HOGAN, CRIMINAL LAW: CASES AND MATERIALS 275, 7th ed. (1999).
STEPHEN A. SALTSBURG ET. AL., CRIMINAL LAW: CASES AND MATERIALS 254 (1994). It is
generally accepted that legal persons can incur liabilities, both civil and criminal, and they can cause harms that
can constitute crimes. See SMITH AND HOGAN, Supra note 817, at 275. For instance, transnational
corporations can pollute the environment in the course of doing business thereby endangering the health, person
or lives of many individuals.
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penalties, the general principles of the Criminal Code relating to penalties apply in
conjunction with the stipulations of article 18 of the EIA Proclamation. One of such general
principles is recognized under article 90(4) of the Code. This article provides that where only
fine is provided as a penalty for a given crime and the criminal is a juridical person, then, the
fine should be made five fold. This stipulation seems justifiable since juridical persons can be
financially more potent than natural persons and hence subjecting them to the same fine with
natural persons may not serve the purpose of punishment such as deterrence. Accordingly, if
a juridical person commits a crime involving EIA, the extent of the fine it is subject to will be
250,000-500,000 birr or 50,000-100,000 depending on the type of crime it has committed.
That is, a juridical person will be fined 250,000-500,000 birr if it fails to obtain an ECC from
FEPA or the relevant REA before it implements its project or if it makes false presentations
in an EIA study report. It will be fined 50,000-100,000 birr if its crime relates to failure to
keep records or to fulfill conditions of authorization issued pursuant to the EIA
Proclamation.819

At this juncture, it is important to note that the Criminal Code attaches a severe penalty to
crimes involving EIA. In this regard, article 521 states:
Whoever, without obtaining authorization from the competent authority, implements a project
on which an environmental impact assessment is required by law or makes false statements
concerning such assessment is punishable with simple imprisonment not exceeding one
year.820

819

For a detailed discussion on the criminal responsibility of juridical persons in Ethiopia, see generally Dejene
Girma Janka, Essay on the Criminal Responsibility of Juridical Persons in Ethiopia (discussing the position of
the criminal law of Ethiopia on the criminal responsibility of juridical persons), 2 Jimma University Journal of
Law 83, 83-113(2009). At this juncture, it is important to note that some countries may regard crimes relating to
EIA as serious and provide for severe penalties. For example, the 2004 Environmental Management Act of
Tanzania treats failure to prepare an EIA as required by law or fraudulently making false statements in EIAs and
submitting such statements to the concerned government organ as a crime which may entail fine not exceeding
ten million shillings and imprisonment for a term of two to seven years. See Law, Environment and
Development, Supra note 812. In light of this, the criminal liability our laws provide for crimes involving EIA
may be taken as lenient.
820
Criminal Code, article 521.
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This stipulation of the Criminal Code is the same as the stipulation of article 18(2) of the EIA
Proclamation. The question than is which of the two laws will apply in case the crimes they
define are committed. Arguments favoring the application of both laws can be forwarded.

The first argument could be article 18 of the EIA Proclamation governs crimes involving
EIA, whereas the provisions of the Criminal Code are meant to supplement the EIA
Proclamation. This is so because article 3 of the Criminal Code states that its provisions will
not affect the stipulations made in regulations and special laws of a criminal nature. On the
other hand, the EIA Proclamation is a special law and article 18 is of a criminal nature.
Accordingly, article 18(2) of the EIA Proclamation seems to override article 521 of the
Criminal Code.821

The other argument is article 521 of the Criminal Code applies to crimes involving EIA and
article 18 of the EIA Proclamation can be used to fill the gaps in the Criminal Code. Two
possible reasons can be mentioned here. First, the Criminal Code is a subsequent law as it
came into force on the 9th of May 2005. Hence, it prevails over the stipulations of the EIA
Proclamation on similar subject-matter. Of course, article 3 of the Criminal Code allows the
application of the stipulations made in regulations and special laws of a criminal nature.
However, the regulations and special laws the Code envisages are those that are made after
the Criminal Code was enacted, whereas the EIA Proclamation was made in 2002. Second,
article 521 of the Criminal Code and article 18(2) of the EIA Proclamation deal exactly with
the same crimes, that is, implementing projects that are subject to EIA without obtaining ECC
and making false statements in EIAs. However, both laws attach different penalties to these
crimes. Hence, it could be said that the HPR would not have attached a different penalty to
these crimes in the Criminal Code if it did not want the Criminal Code to govern them.
821

We cannot use article 521 of the Criminal Code because its contents are exactly the same as that of article
18(2) of the EIA Proclamation.
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Accordingly, a person who implements a project that requires EIA without obtaining
authorization from the competent authority or makes false statements in an EIA may be
sentenced to simple imprisonment not exceeding one year in accordance with article 521 of
the Criminal Code.

At any rate, whichever argument is accepted, the fact of the matter is that failure to observe
EIA requirements calls for the application of criminal law. Accordingly, we can employ
criminal remedies to enforce the provisions of the EIA Proclamation or laws issued
thereunder. At this juncture, it is necessary to bear in mind that the Criminal Code provides
for an even harsher penalty if a crime involving EIA causes harm. For example, article 519 of
the Criminal Code stipulates that a proponent who fails to do an EIA is liable to rigorous
imprisonment of up to ten years if the failure causes serious consequences to the health or life
of a person or to the environment.822 If such a crime is committed by a juridical person, the
imprisonment will be converted to a fine in accordance with article 90(3) of the Criminal
Code.

Sadly, although both the Criminal Code and the EIA Proclamation recognize criminal
remedies for EIA infractions, practice shows that such remedies have never been used. For
instance, FEPA has not so far referred any cases to the public prosecutor.823 Similarly, the
REAs in different regions such as in Amhara,824 Oromia,825 Tigray,826 and SNNPRS827 have
not referred any such cases. Therefore, at the moment, the criminal provisions recognized by
the EIA Proclamation and the Criminal Code in relation to wrongful conduct involving EIA
are not operative. They only have symbolic value.
822

For the crimes committed by spreading disease and polluting the environment, see generally, Criminal Code,
FDRE, 2004, articles 514-534.
823
Solomon Kebede, Supra note 160.
824
Yitayal Abebe Ashetih, Supra note 162.
825
Alemayehu Geleta, Supra note 163.
826
Yirga Tadesse and Hadush Berhe, Supra note 164.
827
Weldeberhan Kuma, Supra note 161.
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7.3 Civil liability
One of the first liabilities that a person may face for a behavior contravening environmental
regulations is civil liability such as payment of damage, injunction, restitution, and
remediation.828 Different countries also recognize the use of civil liabilities as remedies or
consequences for the failure to comply with environmental regulations. For instance, in
Tanzania, the failure to obey environmental regulations may entail, among other things,
injunction, compensation and restoration orders.829 In the USA, environmental laws such as
the Clean Air Act,830 the Clean Water Act,831 and the Resource Conservation and Recovery
Act832 permit the use of civil remedies such as monetary penalties and injunctive orders. In
many European countries, too, various kinds of civil liabilities are recognized and are used
for environmental violations.833 Therefore, it could be said that the recognition and use of
different civil liabilities is seen in many countries as one of the tools to enforce
environmental regulations including regulations pertaining to the use of EIA.

Does the EIA Proclamation provide for civil enforcement of its provisions or its
implementing regulations? Unfortunately, the Proclamation does not clearly provide for civil
828

Damage, as one of the civil remedies, refers to financial remedy that aims at granting a plaintiff monitory
compensation for the harm he has sustained with a view to restoring him to the position he was in prior to the
occurrence of the harm. Although not all harms to the environment can be assessed in monetary terms such as
loss of eco-services, it is said that where harm has already occurred, indemnities or compensatory damages may
be awarded to the injured party to compensate for the full losses suffered to the environment and the services it
provides as well as the expenses that have been incurred due to the environmental harm. Moreover, it is possible
to claim damage for future harm if it is proved, not just feared, that a party is exposed to risk/hazard such as
toxin as a result of environmental wrong. The other civil remedy for environmental wrong-doing is injunction. It
is said that, in environmental context, injunction is an extremely effective remedy because it leads to prevention
of imminent environmental wrong-doings from happening. Restitution and remediation are also other civil
remedies. Actually, in many legal systems, restitution is the preferred remedy if it is possible for the injury to be
wiped out and the situation restored to its pre-injury state. In environmental cases, courts often order
environmental harm to be cleaned up or the damaged ecosystem be returned to a healthy state. For more
discussions on civil remedies for environmental wrong-doings, see generally, MARK WILDE, CIVIL
LIABILITY FOR ENVIRONMENTAL DAMAGE: A COMPARATIVE ANALYSIS OF LAW AND POLICY
IN EUROPE AND THE UNITED STATES 273-289 (2002); DINAH SHELTON AND ALEXANDRE KISS,
JUDICIAL HANDBOOK ON ENVIRONMENTAL LAW 54-56 (2005).
829
Environmental Management Act of Tanzania (2004), Section 226 (hereinafter Tanzania EMA).
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STEVEN FERREY, Supra note 7, at 226-228.
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William L. Andreen, Water Quality Today-Has the Clean Water Act Been A Success? 55 Alabama Law
Review 3, 549-551 (2004).
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STEVEN FERREY, Supra note 7, at 344-348.
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See MARK WILDE, Supra note 828, at 273-289.
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relief for a failure to draft an EIA or for doing it improperly. However, the Proclamation
provides that the approval of EIA or the granting of an ECC by FEPA or REAs does not
exonerate a proponent from liability for damages unless it is caused by the victim or a third
party for whom the proponent is not responsible.834 This means that failure to do EIA or
doing it improperly by itself does not entail civil liability.835 However, if the failure to do EIA
or doing it in a manner contrary to the existing regulations causes damage to any person,
then the proponent will be civilly liable. For example, if damage that could have been
avoided by undertaking (proper) EIA is caused in the course of implementing a project, the
proponent will be liable for the damage. The only defense against such liability is the fault of
the victim or if the author of the damage is a third party for whom the proponent is not
responsible.836 Moreover, a person who is convicted for committing EIA related offence may
be required to restore the damaged environment or compensate for the damage inflicted.837
For example, a court may require such person to clean up the polluted environment or bear
the cost of cleaning up.

834

EIA Proclamation, article 3(4) and (5).
The other laws also take the same stand. See, for example, the Pollution Control Proclamation No 300/2002
which prohibits, under article 3, any person from polluting or causing another person to pollute the environment
and then authorizes environmental organs to take administrative and other legal measures against such person if
pollution occurs.
836
As far as the ways of holding a proponent liable for the damage he is responsible is concerned, the 1960 Civil
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his part, a person shall be liable for the damage he causes to another by an offence (Article 2027(1)). Second,
the Code states that a person shall be liable where a third party for whom he is answerable in law incurs a
liability arising out of an offence or resulting from the law (Article 2027(3)). This stipulation establishes the
notion of vicarious liability. Third, the Code stipulates that a person can commit fault (offence) either
intentionally or by negligence, or it may consist of acting or not acting (Article 2029). Thus, lack of intention
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EIA in accordance with the requirements of FEPA (directive or guidelines) violates a law within the meaning of
the Civil Code. Hence, he can be held liable for committing an offence if damage happens or is certain to
happen (because article 2092 of the Civil Code stipulates that any future damage which is certain to occur shall
be made good without waiting for it to materialize). See the Civil Code of the Empire of Ethiopia, 1960.
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See EIA Proclamation, article 18(5).
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The Environmental Protection Organs Establishment Proclamation, however, directs FEPA to
take measures which are necessary to carry out the duties entrusted to it.838 Thus, FEPA
could apply to a court to get, inter alia, injunctive order against the implementation of any
project if it wants to ensure environmental protection. More interestingly, even under the EIA
Proclamation, FEPA or REAs can bring civil actions against proponents who cause harm to
the environment while implementing their projects, despite the fact that they authorized the
implementation of such project.

However, the practice on the ground shows that civil liabilities are not applied to those
deserving them. No civil cases have ever been brought against proponents who fail to do
EIAs or do inadequate EIAs. FEPA cites the absence of adequate and enabling legal
environment as a major reason for its failure to do so.839 Moreover, the REAs also indicate
that they are not taking measures leading to the imposition of civil liabilities even if there are
grounds to do so. For instance, OREA,840 SREA,841 TREA,842 AREA,843 and the Addis Ababa
EPA844 state that they have not yet taken any action to cause proponents to face civil
liabilities due to different reasons such as the need to refrain from bothering investors and
lack of independence. Therefore, although actions may be taken against proponents who fail
to do EIA or those who do EIA but improperly with the intent to make them face civil
liabilities to eventually secure compliance with EIA regulations, environmental protection
organs are not taking measures entailing such liabilities.

Although some legal systems, like the US, recognize citizen suits against government
agencies for failure to perform mandatory duties, such suits are not recognized in Ethiopia.
838
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Solomon Kebede, Supra note 160.
840
Alemayehu Geleta, Supra note 163.
841
Weldeberhan Kuma, Supra note 161.
842
Yirga Tadesse and Ato Hadush Berhe, Supra note 164.
843
Yitayal Abebe Ashetih, Supra note 162.
844
Getachew Belachew, Supra note 419.
839

200

This is consistent with the old Ethiopian proverb that says you cannot sue the government as
you cannot till the sky. In any case, the non-recognition of suits against environmental
protection organs for not discharging their duties under EIA regulations largely contributes to
the absence of civil action for civil liabilities against proponents because taking civil actions
against proponents is in many ways contingent upon these organs doing their jobs such as
issuing directives and standards.

7.4 Administrative Measures
Environmental law recognizes not only criminal and civil enforcement but also
administrative enforcement of its provisions. Administrative enforcement refers to a variety
of enforcement mechanisms that environmental agencies are authorized to use to secure
compliance with environmental regulations on their own and without the authorization of the
court or other institutions.845 This shows that administrative organs can play important role in
the implementation of environmental regulations in general and EIA regulations in particular.

On the other hand, while administrative organs can use various methods of enforcing
environmental regulations such as issuing supplementary instruments or setting standards, the
application of administrative measures to ensure observance of environmental regulations
could be taken as one of such methods. In fact, it is argued that administrative measures are
fundamental enforcement tools.846 For instance, in the US, about ninety percent of the
measures EPA takes to enforce environmental statutes are administrative in nature such as
notices of violation, administrative compliance order, emergency orders, and administrative
penalties.847 Thus, for example, any environmental legislation that deals with EIA must
recognize the use of some kinds of administrative measures for failure to observe EIA related
regulations.
845
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The EIA Proclamation does not expressly deal with administrative measures. However,
reading the provisions of the EIA Proclamation and the Environmental Protection Organs
Establishment Proclamation between the lines reveals that FEPA and REAs can take certain
administrative measures. I will discuss some of these measures below.

7.4.1 Orders Requiring Modifications to or New EIA
First, if fictitious EIAs are produced FEPA or the REAs can order proponents to do real EIAs
simply because they cannot evaluate hypothetical EIAs. The EIA Proclamation requires them
to evaluate EIAs that are genuine.848 Besides, if a proponent does EIA but fails to use
qualified experts, FEPA or REAs can (should) order a new EIA to be done because the EIA
that is submitted to them lacks professional integrity. As a result, it cannot be taken as a
correct prediction (assessment) of the possible impacts of a project on the environment.849

On the other hand, if EIAs are done by using qualified experts but such EIAs fail to live up to
the requirements of the EIA procedures such as involving the public in its process, FEPA or
REAs can order proponents to consider the elements that were left out and correct their EIAs
accordingly.850 However, it should be noted that while some proponents may accept such
recommendations, others may not although their projects cannot go forward legally until the
recommendations are accepted and their EIAs are approved by FEPA or REAs. In this regard,
it is necessary to recall Babile case where the proponent was ordered to consider some more
issues before possible action could be taken on his EIA but who did not reappear before
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See, for example, the spirit of article 9 of the EIA Proclamation.
For instance, AREA considers the existence of consulting firm’s seal on the report to ensure that the report
was prepared by experts and to review same while it refrains from taking further action thereon if it is not
prepared by experts. Melisachew Fantie, Supra note 477.
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Refer to the previous discussions in relation to the practice of public participation in practice. In the US, if
new information or new circumstance arises after EIS is done, the concerned agency may be required to prepare
a supplemental EIS. See STEVEN FERREY, Supra note 7, at 115-116.
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FEPA with the recommended amendment to his EIA although he started implementing his
project only to have it stopped eventually.

7.4.2 Other Administrative Orders
Environmental protection organs may be authorized to monitor the implementation of
projects and to take appropriate administrative measures such suspension, relocation, and
closure if they find something wrong.851 For instance, they may be authorized to order the
suspension or stoppage of projects that did not pass through EIA although they are subject to
EIA. This mandate is relevant in Ethiopia in particular because numerous projects are being
implemented without EIA although they had to pass through EIA.

The experiences of other countries show that environmental protection organs can take such
measures. For example, in Tanzania, the National Environmental Management Council can
issue a preventive order if a person is conducting or will conduct an activity that may cause
adverse effects to the environment or public health.852 Failure to do an EIA can thus trigger
administrative enforcement if it is believed that the intended project may have adverse effect
on the environment or public health. Moreover, the National Environmental Management
Council can issue orders if there are activities that are causing or are likely to cause adverse
effect to the environment or public health with a view to avoiding, remedying or mitigating
these effects, where the concerned person may be required, among other things, to stop or
control the activity, remedy the adverse effect caused by the activity, or prevent the
reoccurrence of the effect.853 The Council can also order the preparation and implementation
of an environmental management plan.

851

See EIA Proclamation, article 12; Environmental Pollution Control Proclamation, article 3(4) and (5).
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In the US, too, various administrative measures can be taken to enforce environmental
regulations. For instance, although the text of NEPA does not refer to it, the 1978 CEQ
regulations authorize requiring a supplemental EIS when there is, for example, a significant
modification in the proposed project.854 The Clean Air Act, moreover, authorizes the EPA to
abate an activity that is presenting an imminent and substantial endangerment to public health
or welfare, or the environment through an emergency order provided that it has consulted
with state and local authorities to ensure the accuracy of the information it bases its order on,
and it is not practicable to ensure prompt protection of public health or welfare or the
environment through judicial process.855

In Ethiopia, almost all environmental statutes

recognize some kinds of administrative

remedies, including the suspension or revocation of permits, confiscation of tools employed
while violating environmental regulations, requiring cleaning up or paying for cleaning-up
operation, and restoration of the injured environment.856 On its part, the EIA Proclamation
requires environmental protection organs to monitor the implementation of an authorized
project in order to evaluate compliance with all commitments made by and obligations
imposed on the proponent during authorization.857 It also authorizes them to order any
proponent who is found not complying with his commitments or the obligations imposed on
him to take rectification measures, or to request the suspension or cancellation of
854

See William L. Andreen, Supra note 230, at 248. The other administrative measures that the US EPA could
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authorizations or permits to engage in activities causing environmental problems while
requiring the authorizing or permitting authorities to comply with such requests.858

Therefore, FEPA and the REAs can supervise whether proponents are operating in
accordance with their commitments and the obligations they are subject to and make them
take relevant measures to observe their commitments or discharge their obligations. In the
end, if FEPA and REAs believe that the suspension or stoppage of a given activity is
necessary, they can approach licensing bodies and request them to suspend or stop the
activity. This mandate seems very important because it enables environmental protection
organs to identify activities that are posing or causing problems to the environment and move
the relevant government organs to take timely and appropriate measures.

However, the EIA Proclamation permits FEPA and the REAs to take the above measures
only in relation to projects that have passed through EIA. On the other hand, we have seen
that most projects are actually implemented without EIA even though they are subject to EIA.
Hence, these organs cannot exercise the mandates discussed above in relation to proponents
who are implementing their projects without EIA because they have not made any
commitment to environmental protection organs; nor are they subject to any obligations
imposed by these organs. Of course, it could be argued that FEPA and REAs can, and must,
take such measures in relation to activities that have not passed through EIA because the
failure to do so will discourage using EIA by willing proponents. Another point worth noting
is the fact that even in relation to projects that have passed through EIA, the EIA
Proclamation does not authorize FEPA and REAs to directly take suspension or stoppage
measures. Instead, it authorizes them to request licensing bodies to take such measures. Thus,
the effectiveness of these measures is contingent upon licensing bodies’ willingness to

858

See id. articles 12 and 21
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discharge their duties under the EIA Proclamation. Of course, article 21 of the EIA
Proclamation imposes a duty on any person to cooperate in the implementation of its
provision. Thus, it appears that licensing bodies have a duty to suspend or stop a project in
accordance with the requests of environmental protection organs. However, it is equally
necessary to bear in mind that the Investment Proclamation 280/2002, Investment
(Amendment) Proclamation 375/2003, and the Business Registration and Licensing
Proclamation 686/2010 do not expressly recognize the suspension or stoppage of projects due
to the failure to comply with EIA requirements.859

However, the Business Registration and Licensing Proclamation, Proclamation 686/2010
contains few provisions which are pertinent to environmental protection. First, it allows the
suspension of a license if environmental standards are not maintained, and the suspension
lasts until the problem identified is rectified.860 Thus, those organs which issue business
licenses can suspend such licenses if the holders fail to observe requirements of
environmental standards. Moreover, the Proclamation prohibits the renewal of a suspended
license until the cause for the suspension is rectified.861 Second, the Proclamation recognizes
the cancellation of a business license on various grounds. For instance, if a licensee fails to
maintain environmental standards twice or if he fails to comply with the written notification
of licensing organs to rectify problems relating to maintaining environmental standards
within a fixed period, his license can be revoked.862 The application of these measures could,
therefore, have a strong deterrent effect on license holders. As a result, one may argue that
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the remedies the Business Registration and Licensing Proclamation, Proclamation 686/2010
provides for failure to comply with environmental standards amount to real penalties.863

On the other hand, although the Business Registration and Licensing Proclamation 686/2010
contains few provisions pertaining to environmental protection, these provisions cannot
ensure the effective implementation of the EIA process.864 This is so because the suspension
or revocation of a license in accordance with the Proclamation comes into picture only after
the implementation of a project has commenced, whereas EIA is necessary before such
implementation has begun. Therefore, although the Business Registration and Licensing
Proclamation 686/2010 seems to be one step ahead of the investment proclamations to ensure
the effectiveness of the system of EIA in Ethiopia, it actually has not.

It is also interesting to note that the Environmental Pollution Control Proclamation, which
was issued subsequent to the EIA Proclamation, seems to go one step beyond the EIA
Proclamation in mandating environmental protection organs to take some administrative
action. According to this Proclamation, FEPA and REAs are required to take any necessary
measure including the issuance of orders to clean up, pay for clean up, close, or relocate an
activity in order to prevent harm if an activity poses a risk to human health or to the
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In practice, however, these measures may not be applied strictly. For instance, as we will see below, there was
a time in Oromia Region when the operation of a certain cement factory was suspended for failure to comply
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W/ro Ayesha Abdu stated that the trade and industry bureau of the Gulele Sub-City of the Addis Ababa City
Administration has never taken either suspension or revocation measures so far for failure to observe
environmental standards. Ayesha Abdu, Supra note 483.
864
The Business Registration and Licensing Proclamation, Proclamation 686/2010, becomes relevant only if we
consider doing EIA as one of the environmental protection standards which is not the case.
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environment.865 So, if a risk is posed, the environmental protection organs do not have to
refer a matter to another government agency; instead, they can enforce directly.

However, the Environmental Pollution Control Proclamation, like the Business Registration
and Licensing Proclamation, Proclamation 686/2010, does not go far enough because,
enforcement is limited to situations posing risk to human health or to the environment. The
mere fact that an EIA was not done for a project would not authorize any enforcement under
this Proclamation unless the resulting activity posed some threat to health or the environment.
So, in relation to such projects, what these agencies can do is request, in accordance with the
stipulations of the EIA Proclamation, licensing bodies to suspend the activities until a proper
EIA is done or stop them, as the case may be, whereas these authorizing or permitting bodies
are obliged to accept and enforce such requests.

The fear here, though, is although the EIA Proclamation requires licensing bodies to comply
with the request of an environmental protection agency they may not do so in practice. For
instance, in addition to failing to demand an ECC, licensing bodies may not be willing to
suspend activities environmental protection organs want them to suspend until EIA is done
and proper measures are taken to protect the environment. This is so because the sectoral
laws we have in place such as the investment proclamations do not authorize them to take
such measures on the basis of a failure to do an EIA, or requests made by environmental
protection organs, for that matter. This makes it indispensable for the environmental
protection organs to have the power to take all necessary measures by themselves to achieve
their objectives.

865

See Environmental Pollution Control Proclamation No 300/2002, article 3. Nonetheless, in order to enable
environmental protection organs to discharge this duty, law enforcement bodies need to work cooperatively with
them. For instance, licensing bodies must cooperate and enforce the orders of these organs for, in default of such
cooperation, these organs can hardly discharge their duties of taking the necessary measures to prevent harms to
human health or to the environment.
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Of course, one may argue that there are loopholes that would permit the environmental
protection agencies to take administrative measures such as suspension or closure without
turning to the licensing bodies. First, one of the objectives of FEPA is ensuring the
effectiveness of policies, strategies, laws and standards that are formulated with a view to
advancing environmental protection.866 In addition, FEPA is authorized to carry out any
activity that is necessary for the achievement of its objectives.867 Therefore, it is possible to
conclude that FEPA has the authority to order the suspension or stoppage of a project that is
being implemented contrary to the requirements of the EIA process. If FEPA cannot take
such action, it will be difficult for it to ensure the effectiveness of policies, laws, strategies
and standards that are formulated for environmental protection. Similarly, the REAs are
mandated to ensure environmental protection in their respective regions,868 whereas ensuring
environmental protection includes following-up the implementation of projects and ordering
their suspension or stoppage, if need be. Therefore, both FEPA and REAs can construe their
broad mandates and claim the power to take the above-mentioned administrative measures
without the authorization of the licensing agencies. Of course, both FEPA and REAs may
need to (should) notify licensing organs the measures they have taken and the reasons
thereof. Interestingly, however, none of the personnel interviewed both at FEPA and REAs
indicated that they could take suspension or stoppage orders by themselves while they were
unanimous in expressing their lack of such power.869

At any rate, whatever measures the environmental protection agencies can take or request to
be taken, cooperation between these agencies and the licensing bodies is of paramount
importance. In the absence of such cooperation, the environmental protection agencies can
866

See Environmental Protection Establishment Proclamation No 295/2002, article 5.
See id. article 6(26).
868
See id. article 15.
869
Solomon Kebede, Supra note 160; Alemayehu Geleta, Supra note 163; Weldeberhan Kuma, Supra note 161;
Yirga Tadesse and Hadush Berhe, Supra note 164; Yitayal Abebe Ashetih, Supra note 162; Getachew
Belachew, Supra note 419.
867
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hardly achieve their objectives which need taking appropriate measures. This is so because
these agencies are not, at the moment, using the independent enforcement authority they have
under the Environmental Protection Organs Establishment Proclamation. Thankfully, practice
shows that the licensing organs may sometimes be willing to cooperate with the
environmental protection agencies. For example, in Tigray, a licensing body ordered the
relocation of an alcohol factory in Mekelle which was causing problems to the people living
around the facility at the request of TREA.870 Of course, TREA could have taken the measure
itself according to Article 3 of the Environmental Pollution Control Proclamation. In Oromia,
there was a time when the OIC ordered the suspension of some projects due to failure to
discharge their duties relating to environmental protection; a case in point is the suspension of
Mojjo Cement Factory due to the owner’s failure to take dust containment measures as agreed
upon during the issuance of license thereof.871 In Amhara, the region’s licensing body forced,
at the request of AREA and other actors, the factory called Debre Birhan Tannery to upgrade
its technology.872 Here, too, AREA could have taken this measure by itself because Article 3
of the Environmental Pollution Control Proclamation authorizes it to do so.

Environmental protection organs, therefore, should build upon these examples and request
the licensing bodies to take appropriate measures when there is a need to do so.873 This

870

The factory is called Desta Alcohol Factory and it was established in the town of Mekelle around 2001.
When it was established, the Factory was outside the town. However, as the town grew bigger, the factory was
engulfed. Then, the people living around the factory started complaining because it was producing sludge which
had an unbearably bad odour. As a result, TREA was requesting the region’s licensing organ to order the
relocation of the factory which was finally accepted. Yirga Tadesse and Hadush Berhe, Supra note 164.
871
The cement factory called Mojjo Cement Factory was established in Mojjo (a place about 75 Kms to the east
of Addis Ababa). When the owner was granted his license, he was informed that he needed to plant trees in the
compound of the factory to contain the dust that the factory would produce. However, the proponent failed to do
so although the factory started and continued operating. As a result, the OIC suspended the factory until the
owner took the said measure and caused its reopening. Mohammed Ibrahim, Supra note 1.
872
The Debre Birhan Tannery factory was discharging wastes that caused damages to the animals (sheep and
goats in particular) of the surrounding communities and the environment which caused different actors including
AREA to complain about these consequences and request the region’s licensing body to take measures. The
licensing body accepted the request and finally forced the factory to upgrade its technology to avoid the
consequences or at least minimize them. Ayinalem Belete Adem, Supra note 478.
873
At times, environmental protection organs may need to mobilize the other actors to support their cases
because licensing bodies pay serious attention to their request if it has such support. All the examples mentioned
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includes requests to compel proponents to do EIAs in appropriate instances. Thus, it is up to
the environmental protection agencies to direct their requests to the concerned licensing
bodies whenever they believe that administrative measures such as suspension and stoppage
are necessary. Of course, as we have seen before, under certain circumstances licensing
bodies are arguably obliged to accept the requests of environmental protection organs in
favour of suspension or stoppage of projects.

When we come to actual practice, the only administrative measure FEPA has so far taken is
advisory because it does not believe that it has the authority to take other compulsory
administrative measures such as suspension or the stoppage of projects; nor does it think that
the existing legal framework is adequate to enable it to take such measures to ensure the
effectiveness of the system of EIA.874 On the other hand, there are only some proponents who
have been accepting the advice of FEPA due to various reasons such as fear of donors’
admonishment while others have ignored such advice.875

The situation at the regional level is not any different. For instance, in Oromia, OREA has
been following up the activities of project owners and advising them to take some corrective
measures to prevent environmental harms from ensuing instead of ordering the suspension or
stoppage of projects even if the projects are causing harm to the environment.876 In the
SNNPRS, the only measure SREA has taken so far is raising the awareness of proponents
about the relevance of EIA with the hope that they may use EIA for their projects; no other
administrative measure has ever been taken because, after all, SREA monitors neither the
performance of EIA nor the implementation of projects.877 In Tigray, too, TREA has not

in the three regions, that is, Tigray, Oromia, and Amhara, reveal that there was public pressure as well behind
the requests that made the licensing bodies to take the measures they did take.
874
Solomon Kebede, Supra note 160.
875
Id.
876
Alemayehu Geleta, Supra note 163.
877
Weldeberhan Kuma, Supra note 161.
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taken administrative measures against any EIA-related wrong conducts because it does not
monitor the performance of EIA or the implementation of projects.878

7.5 Standing
In order to bring an action, a person must have a standing.879 A person is said to have a
standing if he can make legal claim or seek judicial enforcement of a duty or a right.880 Thus,
in a criminal case, it is, in principle, the public prosecutor that has standing because it is up to
the public prosecutor to institute a case against a person who fails to do an EIA or does it
contrary to the law. Thus, the responsibility of individuals here is to report to law
enforcement agencies about the existence of conduct contrary to environmental impact
assessment law. In this regard, the Criminal Procedure Code of Ethiopia states that any
person has the right to report to the police or the public prosecutor the commission of a crime,
whether or not he has witnessed its commission, with a view to criminal proceedings being
instituted.881 Thus, there is no individual standing to bring a criminal charge against a person
who fails to do an EIA or does it improperly because criminal matters are public matters.882

With regard to administrative measures, article 11(1) of the Environmental Pollution Control
Proclamation makes the following stipulations on the right to standing:

878

Yirga Tadesse and Hadush Berhe, Supra note 164.
Thomas F.P. Sullivan, Supra note 54, at 25.
880
See BLACK'S LAW DICTIONARY 4400 (Bryan A. Garner, ed., 8th ed., 2004).
881
Criminal Procedure Code of Ethiopia, 1961, articles 11(1) and 16(1).
882
There is, however, one exception. If the crime committed is publishable upon individual compliant only and
the public prosecutor refuses to institute a proceeding against the alleged criminal, he is obliged to authorize in
writing the appropriate person to conduct a private investigation. Criminal Procedure Code of the Empire of
Ethiopia, 1961, articles 44 and 47. Hence, if the failure to comply with the EIA requirement amounts to a crime
that is publishable only upon compliant, the complainant can conduct a private proceeding provided that he has
complained to the public prosecutor and the prosecutor has turned down the complaint. However, neither the
EIA Proclamation nor the Criminal Code recognizes crimes involving EIA as crimes that are punishable upon
complaint. Consequently, private individuals do not have standing to institute criminal proceeding against those
commit crimes involving EIA.
879
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Any person shall have, without the need to show any vested interest, the right to lodge a
complaint at the Authority or the relevant regional environmental agency against any person
allegedly causing actual or potential damage to the environment.883

Since the failure to perform an EIA may lead to possible environmental damage because,
among others things, mitigation measures may not be adopted beforehand, anyone, even if he
is not the likely victim, can approach the relevant environmental protection agency to seek an
administrative remedy. For instance, NGOs can lodge complaints with FEPA seeking an
order requiring a proponent to do EIA if he has started implementing his project without
doing EIA. Of course, this presupposes that the environmental protection agencies can force
proponents to do an EIA even though these agencies do not believe that they can do so.

With regard to a judicial challenge to administrative action or inaction, Article 11(2) of the
Environmental Pollution Control Proclamation authorizes anyone to institute a court case
within sixty days if the relevant environmental protection agency fails to give a decision on
request to take administrative measure(s) within thirty days, or if he is dissatisfied with the
decision of such organ. The court is empowered to issue necessary orders, including
injunctive relief, when appropriate. Therefore, there is no standing requirement when a case
goes to court after exhausting the available administrative remedy with the relevant
environmental protection agency.

However, if a person wants to go to a court to sue a proponent that has failed to do an
appropriate EIA, then he will have to show that he has a vested interest (standing) in the case.
This is so because the Civil Procedure Code of Ethiopia stipulates that no one may be a
plaintiff unless he has a vested interest in the subject matter of the suit.884 Hence, individuals

883
884

Environmental Pollution Control Proclamation, Proclamation No. 300/2002, article 11(1).
Civil Procedure Code of Ethiopia, 1965, article 33(2).
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may, for example, claim before a court that the establishment of a factory near their residence
without an appropriate EIA will cause them problems such as noise pollution.885

In conclusion, while it is the public prosecutor that can cause criminal measures to be taken
for failure to comply with environmental requirements including failure to use of EIA,
anyone may approach environmental protection agencies for administrative measures. On the
other hand, it is only a person who has a vested interest that can take a case involving failure
to comply with EIA requirements directly to a court and seek judicial remedy.886

885

The reliefs they can seek from the court may include forcing the proponent to do EIA before the factory
becomes operational in order to take appropriate mitigation measure or ceasing the implementation of the
project at the selected site.
886
For example, a person who may be affected by the conduct of a person who fails to comply with the EIA law
may go directly to court to seek judicial remedy. After all, this is his constitutionally guaranteed right as article
37(1) of the FDRE Constitution gives everyone the right to bring a justiciable matter to, and to obtain a decision
or judgement by, a court of law or any other competent body with judicial power.
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CHAPTER EIGHT: MONITORING ENVIRONMENTAL IMPACT ASSESSMENT
IN ETHIOPIA

8.1 Introduction
Monitoring could be understood as the day-to-day management task of collecting and
reviewing information that reveals how an operation is proceeding and what aspects of it, if
any, need correcting.887 In other words, monitoring is a process whereby the concerned body
gathers information and analyzes it in order to know how a given action is proceeding and to
take remedial measures, if need be.888 For example, environmental protection agencies can
collect information in respect of how EIS is done or how authorized projects are
implemented, analyze the information, and then make appropriate recommendations for
corrections, if necessary.889
It should be noted that monitoring is a continuous process890 which should exist throughout
an action’s life cycle.891 That is to say, the competent authority must check how a given
887

See, for example, INTERNATIONAL FEDERATION OF RED CROSS AND RED CRESCENT
SOCIETIES, HANDBOOK FOR MONITORING AND EVALUATION 4-7, 1st ed. (2002)(hereinafter Red
Cross and Red Crescent Societies); COADY INTERNATIONAL INSTITUTE, PARTICIPATORY
MONITORING AND EVALUATION: A MANUAL FOR VILLAGE ORGANIZERS 7(available online,
accessed on 2 June 2010); INTERNAL OVERSIGHT SERVICE, UNESCO, EVALUATION HANDBOOK 5
(2007) (hereinafter UNESCO).
888
In environmental law, monitoring, in its broader sense, can embrace all relevant checks of activities, impacts,
and environmental parameters, to ensure that they are in accordance with plans, predictions and approval
conditions. See CLIVE GEORGE in Norman Lee and Clive George, Supra note 230, at 178.
889
This is why monitoring is regarded as a tool that enables us to learn from past experiences and to improve
future actions. See WORLD BANK, MONITORING AND EVALUATION: SOME TOOLS, METHODS &
APPROACHES 5 (2004) (hereinafter WB M&E).
890
The essence of monitoring is that it is a periodic oversight of the operation of a given action in order to know
how it is proceeding towards its target so that timely measure can be taken to correct deficiencies, if any.
UNICEF, GUIDE FOR MONITORING AND EVALUATION 3 (available online, accessed on 2 June 2010)
(hereinafter UNICEF). At this juncture, one has to know that the concept evaluation is highly related to
monitoring. They are complementary tools of management. However, evaluation is different from monitoring in
many ways. For instance, it is episodic while monitoring is periodic, evaluation is done based on the information
gathered through monitoring although additional information can be used, evaluation is done in order to
determine the relevance and fulfillment of objectives, as well as efficiency, effectiveness, impact (overall Goal)
and sustainability; evaluation is a rigorous and independent assessment of either completed or ongoing activities
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action is proceeding on a periodic basis in relation to all the relevant stages in the action’s life
cycle.892 This may mean, in relation to EIA, periodic checking of how proponents do EIA,
implement their projects, and operate their undertakings in order to know whether or not they
are complying with environmental rules and/or the approval conditions of their projects.
Therefore, in respect of EIA, we may consider monitoring at two stages; pre-evaluation and
post evaluation.893

Pre-evaluation monitoring could be a job of supervising proponents or their consultants at
work to know how they are preparing EIA with a view to ensuring the preparation of a proper
EIA. Monitoring at this stage is of particular importance in Ethiopia because, as the
discussion in the previous chapters has revealed, many consultants/proponents do not seem to
care about the environment, or they produce EIAs which lack professional integrity, or they
do not follow the proper procedures. On the other hand, monitoring EIA when it is done can
minimize some of these problems. For example, monitored proponents may use relevant
interdisciplinary team to prepare EIAs; they can identify proper alternatives to the actions
they propose; they can provide for reasonable mitigation measures in their EIAs; and they can
engage the public in the EIA process.

At this juncture, it is interesting to note that the laws of some countries allow interaction
between authorities and proponents when an EIA is prepared. For example, the
to determine the extent to which they are achieving the stated objectives and contributing to decision making;
etc. For more on evaluation and other related concepts such as review, inspection, investigation and audit, see
generally, UNESCO, Supra note 887, at 5; International Federation of Red Cross and Red Crescent Societies,
Supra note 887, at 6; UNICEF, Supra note 889, at 3; UNDP, HANDBOOK ON PLANNING, MONITORING
AND EVALUATING FOR DEVELOPMENT RESULTS 8 (2009) (hereinafter UNDP); Coady International
Institute, Supra note 887, at 8.
891
Coady International Institute, Supra note 887, at 8.
892
For example, monitoring is necessary during all the principal stages in the life cycle of a given development
project such as design, implementation and operation. See CLIVE GEORGE in Norman Lee and Clive George,
Supra note 230, at 178. Although EIA is a check on design, an EIA that wants to be effective must include
provisions for further checks during later stages of the cycle. Id.
893
Monitoring may exist at evaluation stage as well because the reviewing body can examine the extent to
which compliance was made with EIA regulations during EIS. However, we will categorize monitoring in
relation to EIA into two for the sake of convenience of discussions in this Chapter.
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Environmental Conservation Act of South Africa provides for a dialogue between proponents
and a relevant authority throughout the EIA process until the final EIA is reviewed.894 This
requirement gives the relevant South African authority the chance/mandate to check how an
EIA is being prepared so that early remedial measures can be taken if deemed necessary.
Hence, the interaction or dialogue that is provided for in the Act allows pre-evaluation
monitoring to facilitate the preparation of proper EIA. Once the final EIA is prepared and
submitted, the relevant authority will have a second chance to monitor the manner in which
the EIA was prepared during the review process.895

On the other hand, monitoring can also take place after the implementation of a given action
is authorized. That is to say, it may be necessary to have post-evaluation monitoring, which
could be understood as an activity that aims at obtaining information with regard to how
proponents are proceeding with authorized projects to make the system of EIA effective.896
After all, the EIA that ends at decision-making stage produces nothing but cost.897 Or, as
some put it, the EIA process that is limited to producing EIS report will become a paperwork
production process having little substantive effect.898 Therefore, post-evaluation monitoring
is necessary during which the monitor can examine whether authorized actions are
implemented in accordance with the obligations imposed on and/or commitments made by

894

See Environmental Conservation Act of the Republic of South Africa, 1989, cited in MOHAMMED A.
BEKHECHI AND JEAN-ROGER MERCIER, Supra note 15, at 35.
895
This is why it is said that EIA review can be taken as a monitoring job to improve the quality of project
management. See id.
896
It is said that post-evaluation monitoring can ensure that an action is implemented as described in the
assessment and that its impacts are not greater than those predicted in the assessment. CLIVE GEORGE in
Norman Lee and Clive George, Supra note 230, at 178. ECONOMIC COMMISSION FOR AFRICA, Supra
note 69, at 46.
897
CLIVE GEORGE in Norman Lee and Clive George, Supra note 230, at 177. After all, effective EIA is a
process rather than an isolated event, and it is itself part of the broader process of environmental planning and
management. If the implementation of an authorized action is not monitored, the environmental management
plan that may have been included in EIA report will not be more than good intention for proponents may not use
them. Id. at 177-180.
898
William L. Andreen, Supra note 230, at 209. According to Professor Andreen, an agency that has prepared an
EIA document may not use it in the course of making subsequent decisions; instead, it can do whatever it wants
unless some kind of supervision/checking exists to ensure that the EIA documents is in fact used to make
decisions. See id., at 210.
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proponents when their actions are authorized so that corrective measures are taken, if
necessary.899 Experience also shows that monitoring after EIS reports are reviewed is
necessary. For instance, in Africa, countries like Uganda, Ghana, and Tunisia authorize and
require post-review monitoring although, in most African countries, post-review follow-up is
more often neglected and grossly ineffective due to capacity and resource constraints.900

In any case, in order to facilitate the effectiveness of the EIA system, it is necessary to
monitor proponents when they prepare an EIA and when they implement their projects.901
The primary aim of this chapter is to examine whether such monitoring exists in Ethiopia.
Accordingly, we will discuss the agencies that are responsible for monitoring the EIA
process, the existing law on monitoring, and the actual practice.

8.2 Monitoring EIA in Ethiopia
The Environmental Protection Establishment Proclamation establishes FEPA and requires
every regional states and competent sectors to establish REAs and sectoral environmental
units, respectively. Then, it provides for a list of responsibilities that these environmental
agencies are expected to discharge.902 As we will see below, these responsibilities include
environmental monitoring.

First, the Proclamation establishes FEPA to, inter alia, formulate policies, strategies, laws
and standards which foster social and economic development in a manner that will enhance
the welfare of humans and the safety of the environment, and to spearhead in ensuring the

899

Of course, it is said that many environmental laws including the US NEPA lack a systematic process for
ensuring that the final decision, including any adopted mitigation measures, is properly implemented.
CHARLES H. ECCLESTON, Supra note 68, at 236.
900
See ECONOMIC COMMISSION FOR AFRICA, Supra note 69, at 46-47.
901
This means, overall, there can be monitoring at three stages, that is, when EIA is done, when EIA is
reviewed, and when authorized action is implemented.
902
See Environmental Protection Establishment Proclamation No 295/2002, articles 3, 6, 14, and 15. The
Preamble of the Proclamation states that assigning environmental monitoring responsibility to different
[environmental] organs is instrumental for the sustainable use of environmental resources. See id. Paragraph 1,
Preamble.
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effectiveness of the process of their implementation.903 This is a broad objective which can
include making EIA-related instruments and monitoring their implementation to ensure the
effectiveness of the EIA system. Hence, FEPA can monitor the extent to which its EIArelated instruments such as the 2003 EIA Procedural Guidelines are used by proponents when
they prepare EIA. Moreover, the Proclamation mandates and requires FEPA to carry out any
activity that is necessary to achieve its objectives.904 This is another broad mandate/duty that
FEPA can exercise/discharge to facilitate the effectiveness of the system of EIA. For
instance, this mandate/duty could be used to monitor proponents when they do EIA and when
they implement their authorized projects.

Second, the Environmental Protection Organs Establishment Proclamation requires every
regional government to establish an independent regional environmental agency or designate
an existing agency which shall be responsible, among others things, for environmental
monitoring based on federal environmental standards or their own environmental standard
which cannot be less stringent.905 Thus, in regions where REAs have been established, they
must be given the mandate to perform environmental monitoring, whereas environmental
monitoring may include monitoring when EIA is done and when authorized projects are
implemented.906 As a result, it could be concluded that REAs can monitor the EIA process of
actions falling under their jurisdictions and the implementation of such actions.

Third, the Environmental Protection Organs Establishment Proclamation requires every
competent agency to establish or designate an environmental unit which should be
responsible to, among other things, follow-up the activities of their respective agencies to

903

Id. article 5.
Id. article 6(26).
905
Id. article 15(1)&(2).
906
According to the Proclamation, environmental monitoring is used to refer to follow-up activities on the
conditions of the environment with a view to taking measures when something goes wrong.
904
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ensure that their activities are in harmony with environmental protection requirements.907
This also shows that wherever they are established, sectoral environmental units must have
the power to monitor (follow-up) how the activities of their respective agencies are carried
out.908 Accordingly, if their agencies do EIAs, the sectoral environmental units can monitor
the EIA preparation process. They can also monitor how the projects are implemented.

Therefore, the Environmental Protection Organs Establishment Proclamation requires
environmental protection agencies to perform environmental monitoring activities which
include monitoring when an EIA is done and when authorized actions are implemented.
Consequently, these organs can use this Proclamation to undertake both pre-evaluation and
post-evaluation monitoring activities.

The EIA Proclamation also contains stipulations that are relevant to monitoring by the
environmental protection agencies. First, the EIA Proclamation requires proponents to
implement their projects by fulfilling the terms and conditions of their authorization.909 Then,
it provides that FEPA or REAs should monitor the implementation of authorized projects in
order to evaluate compliance with all commitments made by and obligations imposed on
proponents during authorization.910 Hence, if proponents fail to implement their projects in
accordance with the terms and conditions attached to the authorization of their projects and
FEPA or REA discovers this fact, the later may order them to undertake specified remedial
measures, or, alternatively, decide that their licenses must be suspended or cancelled. On the
other hand, licensing agencies are obliged to accept FEPA or REA’s request to suspend or
cancel the licenses of certain proponents. 911
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See Environmental Protection Establishment Proclamation No 295/2002, article 14.
It is said that EIA follow-up by the regulatory authority is normally done through monitoring, auditing and
evaluation. See ECONOMIC COMMISSION FOR AFRICA, Supra note 69, at 46.
909
EIA Proclamation, article 7(4).
910
Id. article 12(1).
911
Id. articles 12(2) and (3) and 21.
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Although the EIA Proclamation is clear on the issue of monitoring, there are some important
points that are worth discussing. First, the Proclamation does not mandate that FEPA or REA
to monitor the preparation of an EIA.912 Thus, the EIA Proclamation only recognizes postevaluation monitoring. Second, the Proclamation does not authorize FEPA or REA to
monitor the implementation of projects that are subject to EIA but which are implemented
without producing an EIA. The power to monitor under the EIA Proclamation is limited to
those projects that are authorized. This is probably why the environmental protection
agencies claim that they lack the power to monitor the implementation of projects that have
not passed through the EIA process.913 On the other hand, this omission may have a
significant impact on the success of the system of EIA in Ethiopia because, as the discussion
in chapter 6 revealed, many projects that are subject to EIA do not pass through EIA. Third,
the Proclamation does not provide for stipulations pertaining to the monitoring of SEA.
Forth, the EIA Proclamation does impose on sectoral environmental units the obligation it
imposes on FEPA and REAs in relation to monitoring.
In any case, the use of the two proclamations914 discussed above indicates that environmental
protection organs in particular FEPA and REAs can undertake monitoring activities when
proponents prepare EIA and when projects authorized after EIA are implemented. This being
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Under article 8(3), the EIA Proclamation obliges the FEPA to issue Guidelines that determine the elements
necessary to prepare as well as evaluate an environmental impact study report. Thus, one may say that although
FEPA is not clearly given the power to monitor the EIA process on the ground, it is given this power indirectly
in so long as it can issue Guidelines on what has to be included/done in the EIA process. However, this
argument seems difficult to accept because proponents may not do their EIA in accordance with FEPA
Guidelines or they may produce reports which lack professional integrity.
913
Solomon Kebede, Supra note 160.
914
In addition to the two proclamations, FEPA Guidelines also seem to allow FEPA and REAs to undertake
monitoring activities before and after review of EIA reports. For example, the Guidelines require FEPA and
REAs to ensure that views, concerns, and position of interested and affected parties are taken into account
during assessment, reviewing, auditing and at all stages of decision making (emphasis added). One of the ways
in which these organs can discharge this duty is by monitoring how EIA is done when it is done and when
supervising the implementation of authorized actions.
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said, we will now see the practice on the ground by briefly considering the experiences of
some environmental protection organs.

8.3 Monitoring EIA in Practice
At the federal level, FEPA does not monitor the preparation of EIA.915 However, there have
been times when it has followed up on the implementation of certain projects and advised
their owners to take corrective measures.916 Equally, there were times when project owners
denied FEPA officials entry into their project areas for monitoring purpose.917 What is more
important, however, is the fact that some officials at FEPA believe that the agency does not
have the power to monitor the implementation of projects, against an owners’ will.918 But this
assumption is wrong as the previous discussion has revealed. In any case, while FEPA does
not undertake pre-evaluation monitoring, it has undertaken some limited post-evaluation
monitoring.
In Oromia, OREA has not been monitoring the EIA process when EIA is done.919 However,
there has been monitoring of ways in which a few projects have been implemented and those
efforts have resulted in a few advisory measures.920 However, pre-review monitoring is
unknown to the OREA.921
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Solomon Kebede, Supra note 160.
Id.
917
Id.
918
See Id. Also Wondosen Sintayehu, Supra note 301. At this juncture, one may wonder why FEPA officials
feel that they do not have monitoring power when the law is very clear as to FEPA’s power to monitor. In fact,
their beliefs do not seem to be based on rules.
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Alemayehu Geleta, Supra note 163.
920
Id
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For example, it is said that investors do not take the mitigation measures they have identified in their EIAs
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In Tigray, although there is a plan to monitor when EIAs are done to ensure that they are
done properly, TEPA has so far not been monitoring the preparation of EIAs.922 However,
TEPA has been monitoring some old and operational factories and pushing them to introduce
environmental management systems.923
In Amhara, like the other regions, AREA does not monitor the preparation of EIAs.924
However, unlike the practice in the other regions, it often sends experts to project sites to
observe the area, talk to the concerned community, and verify the information contained in
EIAs before it makes a decision on EIAs.925 As far as post-evaluation monitoring is
concerned, the practice in Amhara is similar to that of Oromia where it is occasionally
undertaken.926
In the SNNPRS, SREA does not monitor the preparation of EIAs.927 However, unlike
Oromia, Amhara and FEPA where some post-evaluation monitoring exists, SREA does not
monitor the implementation of projects to ensure the observance of conditions it attaches to
the issuance of ECCs.928 This implies that the practice of monitoring EIA at both stages is
non-existent in the SNNPRS.

Therefore, despite the presence of a legal framework enabling environmental protection
agencies to undertake both pre-and post-evaluation monitoring, environmental protection
922

Yirga Tadesse and Hadush Berhe, Supra note 164.
As a result, trainings were given to them by FEPA and TREA and the project owners have agreed to
introduce environmental management system to become clean projects. They have also been given five years
grace period (federal standard) to introduce environmental management system and become clean either by
changing the way they operate or by introducing new technologies. Of course, the intended result is not
happening at the speed expected initially but it is moving in the right truck. In any case, TREA has been
following up the progress of the said projects at every phase (in year 1, year 2, etc.) than waiting for the expiry
of the five years time and planning to see the old and environmentally damaging ones becoming clean. Id.
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agencies have thus far failed to conduct pre-evaluation monitoring. Under such circumstance,
proponents or their hired consultants may not conduct EIA properly. For instance, proponents
may not use experts to prepare EIS; they may ignore public participation; appropriate
mitigation measures may not be included in the EIA; reasonable alternatives to the proposed
action may not be identified; or, wrong information may be included in the final EIA.929 On
the other hand, although pre-evaluation monitoring may not eliminate all these problems, it
will certainly reduce them if it is undertaken.

Moreover, the implementation of projects which are subject to EIA and which have or have
not passed through the EIA process is also not monitored. This means that even those
proponents that have done EIAs and obtained ECCs can do just anything they want by
disregarding the conditions attached to the approval of their projects. The absence of
monitoring at this stage indeed reduces the procedure of EIA to a mere formality requirement
with no actual impact.930 According to some scholars, if oversight is limited to the review
stage, the proponents can do just about anything they choose.931 This is exactly what one of
the licensing officials interviewed has said. He said that proponents are usually not required
to produce ECCs from environmental protection agencies as a condition to obtain permits
because the EIA produces nothing, just consumes money and time, since the agency that
issues the ECC does not monitor the implementation of the project.932
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This does not mean that authorities can approve EIAs if all these elements are missing but they can do so if
one or some of them are lacking.
930
Fortunately, on 02 February 2011, while I was interviewing Ato Getachew Belachew, EIA Officer at the
Addis EPA, a certain proponent came to the EIA Unit of the Addis Ababa EPA and demanded the issuance of
ECC on the spot claiming that delaying the issuance of the ECC would add no value to his project or to what the
Addis Ababa EPA would do. This shows that at least some proponents think that EIA is meant to serve only a
procedural, not substantive, purpose.
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William L. Andreen, Supra note 230, at 46.
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8.4 Factors Weakening Monitoring of EIA
Generally speaking, although monitoring is crucial for the effectiveness of EIA, it does not
take place as it ought to be in many countries. While the system of monitoring is weak in
Uganda, Tunisia, Ghana, Zambia and South Africa, it is virtually non-existent in
Cameroon.933 There are a number of factors that have contributed to the weakness or absence
of monitoring in these countries. For instance, in Uganda, developers take advantage of the
weak enforcement capacity of its National Environmental Management Act and omit some of
the critical recommendations of the EIA permit; in Tunisia due to human resource
constraints, monitoring is not done on a systematic basis; in Ghana, effective follow-up is
hindered by the lack of adequate resources; in Zambia, the lack of staff at the regional level is
the main reason for not implementing post-assessment environmental audits; in Cameroon,
the EIA administrative authority is not involved in the follow-up and evaluation of the
effectiveness of measures taken to mitigate impacts, or in environmental monitoring in
general, due to acute shortage of human and material resources and absence of evaluation
strategy.934 Lack of adequate staff and resources, the absence of appropriate monitoring
strategies, the failure of legislative authority for EIA monitoring are, therefore, some of the
major factors making monitoring weak or non-existent. Although there are legal bases to rely
on to undertake monitoring at both stages, the existence of weak monitoring practice in
Ethiopia can also be ascribed to most of the above-mentioned reasons. For example, as the
discussion in Chapter Five has revealed, environmental protection organs lack capacity,
adequate manpower, and independence to effectively carry out their duties.935
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For more, see generally, ECONOMIC COMMISSION FOR AFRICA, Supra note 69, at 47-48.
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Of course, the officials of some environmental protection organs such as FEPA believe that they lack the
power to monitor although this belief does not seem justified in light of the discussions made before.
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CHAPTER NINE: CHALLENGES TO AND PROSPECTS FOR EFFECTIVE
SYSTEM OF EIA

9.1 Introduction
Although the Ethiopian EIA system is working to some extent, both the law and the practice
are inadequate. Nevertheless, there are some glimmers of hope. Thus, there are both
challenges to and prospect for the effectiveness of the system of EIA in Ethiopia. In the first
part of this chapter, some of the factors which could be taken as major challenges to the
effectiveness of the system of EIA in Ethiopia will be considered. The discussion of the
challenges that were addressed elsewhere in this paper will be succinct. In the second part of
the chapter, some factors that may contribute to the improvement of the effectiveness of the
EIA system in Ethiopia will be explored.

9.2 Challenges to the Effectiveness of the System of EIA in Ethiopia
9.2.1 Inadequate Laws
One of the major challenges to the effectiveness of the EIA system in Ethiopia is the
inadequacy of the existing legal framework. As the discussion in chapter three revealed, the
EIA legal framework is inadequate because of the lack of binding subsidiary laws, that is,
regulations and directives, that are necessary to implement the general stipulations of the EIA
Proclamation.936 Without these subsidiary laws, the EIA Proclamation can hardly produce
any of its intended results as most of its provisions are too general to be applied without
further administrative refinement.

936

FEPA itself sees the absence of binding subsidiary laws such as regulations and directives as a major blow to
the effectiveness of the system of EIA in the country because there are various issues that have not yet been
resolved by the existing laws. Solomon Kebede, Supra note 160; Wondosen Sintayehu, Supra note 301.
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Moreover, it is necessary to bear in mind that the inadequacy of the EIA legal framework
goes beyond the EIA Proclamation and extends to other sectoral laws. Although the laws in
these other fields could contribute to the effectiveness of the system of EIA by providing
relevant stipulations, they do not do so. For example, Ethiopia’s investment law, land law,
fishery law, wildlife law, water law, mining law, and genetic resource law do not expressly
require the use of EIA before engaging in the activities they regulate.937 Of course, the
express requirement of EIA in these sectoral laws might not be necessary if the stipulations in
the EIA Proclamation were not being dented by subsequent laws.938 For instance, the EIA
Proclamation requires licensing agencies to demand EIA when it is necessary and obliges
them to cooperate in the implementation of its provisions.939 However, some Proclamations
that were made after the EIA Proclamation was enacted have relieved some licensing
agencies of their duty to demand EIA.

9.2.2 Lack of Independence and Capacity
Environmental protection agencies are expected to be independent in relation to their
activities.940 This is, however, not the case as the practice shows. As a result, these agencies,
particularly REAs, do what they are told to do by their superiors because they do not want to
be condemned by them as anti-development agents.941 This implies that environmental
protection agencies may sometimes rubberstamp EIAs and issue ECCs without seriously
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For discussions on these laws, see MELLESE DAMTIE AND MESFIN BAYOU, Supra note 51, at 22-30.
See the previous discussion on these proclamations. For example, in the US, NEPA requires all agencies of
the Federal Government to utilize, to the fullest extent possible, a systematic, interdisciplinary approach which
will insure the integrated use of the natural and social sciences and the environmental design arts in planning
and in decision-making which may have an impact on man’s environment. NEPA, Sec.102 (42 USC § 4332).
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EIA Proclamation, articles 3(3) and 21
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For example, as the discussion in Chapter four has revealed, regional governments are supposed to establish
independent environmental agencies or designate existing organ to do jobs related to environmental protection.
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examining the reports. As the previous discussion has indicated, this problem is worse in the
regions.942

In order to ensure the effectiveness of the system of EIA, the institutions that are created for
this purpose must have the necessary capacity. For example, in order to review EIAs
adequately and effectively monitor the implementation of authorized projects, environmental
protection organs must have the necessary human and material resources. The reality in
Ethiopia is, nonetheless, different. All environmental protection organs including FEPA
suffer from lack of capacity, in particular, adequate staff.943 That is, the capacity of these
organs is not commensurate with what they are expected to do. This is why, for instance,
EIAs are reviewed by only one person. In fact, the problem of capacity is common
throughout Africa.944

9.2.3 Low-Level Political Commitment

In order to make the system of EIA effective, it is necessary to have adequate political
commitment. On the other hand, such political commitment can be expressed by establishing
adequate EIA legal framework and implementing same effectively. When we look at the
practice in Ethiopia in light of these factors, the political commitment in Ethiopia can be
regarded as inadequate. First, the existing legal framework is not adequate because there is no
willingness to make it so. Second, at the implementation stage, there is no serious intention to
use or implement the EIA procedure. According to one official at FEPA, the government’s
theoretical commitment to protecting the environment is commendable.945 Practice, however,
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For example, according to OREA, when investors are required to modify their EIAs because of failure to
consider some important elements such as public participation, they will do so but at the same time they
complain to bosses who, in turn, admonish the OREA for not doing its jobs properly and causing investors to
run around. This, in turn, has been discouraging OREA from being serious about its evaluation of EIAs.
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Interview with one of the top FEPA officials who preferred to remain anonymous on 24 August 2009. For
example, in the SNNPRS, one of the factors that have made the system of EIA ineffective is the absence of
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is another thing, and it is that actual lack of commitment which makes it difficult for FEPA to
do many of the things it wants to do to protect and conserve the environment.946

9.2.4 Urge for Fast Economic Development
Ethiopia is one of the poorest countries in the world. Thus, the government’s focus upon
development is intense, and this focus sometimes leads it to disregard other interests. That is
to say, when environmental and development needs appear at odds, the economic interest of
the country likely leads to striking the balance in favor of development. This is actually what
one can understand from the discussions made previously in relation to government projects.
Moreover, this is what makes the commitment of the government towards environmental
protection low. For example, if we look at the Plan for Accelerated and Sustained
Development to End Poverty (PASDEP) and the Growth and Transformation Plan (GTP), the
previous and the current five year strategic plans of Ethiopia, respectively, neither of them
mentions environmental protection as one of their pillars. Instead, both of them provide for
economic and social development related pillars.947

Incidentally, it is necessary to bear in mind that even in most developed countries
environmental protection may be given a secondary emphasis. For instance, it is said that
environmental protection receives a secondary emphasis in the eyes of the US public as
compared to other national goals such as economic prosperity and educational quality.948

In general, inadequate EIA laws, lack of independence and capacity, low-level political
commitment, and the urge for fast economic development are some of the major challenges
attention to the use of the procedure from higher bodies. If superior will is lacking, it is hardly possible to do
any meaningful jobs to ensure environmental protection in particular by using EIA. Weldeberhan Kuma, Supra
note 161.
946
Id.
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See the pillars of both plans as mentioned before. Of course, both plans recognize the need to protect the
environment because such protection facilitates, as a means to an end, the achievement of their objectives. See
PASDEP, Supra note 9, at 189-190; GTP, Supra note 12, at 77.
948
LAWRENCE S. ROTHENBERG, Supra note 25, at 63.
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that have made the system of EIA in Ethiopia ineffective. If the system of EIA is to be
effective, these challenges must be overcome. Of course, overcoming some of these
challenges may be demanding although some of them could be overcome with relative ease.
For example, although both are related, it is less demanding to make the EIA legal framework
adequate than deciding to use EIA in practice.

9.3 Prospects for the Effectiveness System of EIA in Ethiopia
On the other side of the fence, there are signs that the system of EIA in Ethiopia may improve
in the future. Thus, there is no reason to be pessimistic about it. In this regard, one may
mention attitudinal change, increased awareness, the increased role of NGOs, the use of EIAs
as a condition precedent to loans, and the recognition of the need to protect the environment
in the GTP as some possible glimmers of hope.949

9.3.1 Attitudinal Change
Currently, attitudes towards environmental protection seem to be changing. As environmental
problems are becoming more serious, governments have begun paying more attention to the
environment. The Ethiopian government is no exception. For instance, on his Ethiopian
Television interview on 14 May 2011, the Prime Minister of the FDRE said that the
necessary environmental studies950 were done for the Grand Ethiopian Renaissance Dam that
Ethiopia is building on the Abbay River (the Blue Nile).951 This could be taken as an
indication of change in perception that the environment must be considered before actions are
taken. Likewise, some government officials have now begun appreciating the advantages of
949
On how these factors may contribute to the improvement of the system of EIA in Ethiopia, Solomon Kebede,
Supra note 160.
950
Of course, the Prime Minister did not use the term environmental impact assessment ( A E
); rather, he used the term environmental study ( A ) although one may doubt if this is
equivalent to EIA. However, the context in which he was using the term environmental study indicated that he
was referring to EIA. However, as the previous discussions have shown, this EIA is an initial EIA, not a fullscale EIA which is at the moment in the process of preparation.
951
A response given by the FDRE Prime Minister to a question by a journalist interviewing him about the Dam
on Ethiopian Television Programme on 14 May 2011.
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EIA and are favoring its use.952 Similarly, some project owners including government organs
are doing EIA and submitting their EIAs to environmental protection organs for
evaluation.953 Further, sectoral agencies that have not established environmental units are
now establishing these units, whereas those which already established them are strengthening
their capacity.954 For example, in the Ministry of Water and Energy, a unit called the
Environmental Impact Assessment and Social Development Office was established in April
2011.955 Therefore, changing attitudes is one of the hopes for a more effective EIA system in
Ethiopia.

9.3.2 Increased Awareness
According to Ato Solomon,956 while environmental awareness in Ethiopia is low, it is very
low in relation to EIA. The public, decision-makers, and proponents do not have adequate
knowledge about the importance of EIA. This, in turn, has made the use of EIA difficult.
However, nowadays, one can speak of increasing environmental education in the country.
This is true, in particular, due to the existence of different NGOs such as the Sustainable
Land Use Forum (SLUF), Lem Ethiopia, the Institute of Sustainable Development, and Melca
Mahiber all of which are, in one way or another, working in this area. For example, if we
look at how the following NGO undertakes environmental education, we will understand how
NGOs are trying to raise environmental awareness. Melca Mahiber was established in 2005
for culture and biodiversity conservation. Within its mission, it has a program called segni957
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Id. at 38.
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Segni is a word in Afan Oromo which means seed. In its environmental education endeavors, Melca Mahiber
sows few seeds which will grow and yield abundant produce. The sites are Bale and Sebata, two places in
Oromia. It works as follows. Melca Mahiber chooses 18-24 students at a time from the schools in these two
places (Bale and Sebeta) based on their leadership quality (like as leaders in clubs or groups). Then four elders
will be chosen from the community based on their traditional knowledge (proverbs, tales, stories, poems,
culture, etc.) and knowledge like knowing the names, uses, values, etc. of plants. Next, the students will be
taken to a camp in forest where they are totally isolated from the rest of the world (they cannot use mobile
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which focuses on environmental education. Basically, Melca Mahiber trains students who
will serve as trainers for other students by taking 18-24 students from schools in Bale and
Sebeta, two places in Oromia, based on their leadership qualities such as club leaders. The
students will receive training from 4 elders with traditional and biodiversity knowledge.
Upon the completion of this work, the students will return to their schools and try to raise the
awareness of their fellow students, and even authorities, local communities and other
stakeholders. By doing so, the trainees have been able to create sense of environmentalism in
the members of their schools, communities, authorities, and others. On the other hand, raising
environmental awareness will empower the public to claim environmental protection and
making meaningful participation in environmental decision-making including in the EIA
process.958

phone, they cannot watch TV, they cannot listen to radio, etc.). Then, the elders start teaching them. First, they
teach them what to do and what not to do. For example, they will be told not to throw waste in forest and they
should use only one path in the forest in order not to destroy plants by using different paths. The next step is
trekking where students are made to move around in forest with elders. The elders will tell them the names,
uses, values and other important things about plants. For example, they will tell them which plant has medicinal
value (which part of it-root, or stem, or leaf), which plant has spiritual value, which plant is used for building,
etc. At this point, the students are not allowed to use pen, pencil, exercise books, or any stationery materials to
take notes. They are supposed to listen and memorize what they hear. The next step is tracking. Here, first, the
students are given some time to stay alone in forest and think about what they heard from elders. Then, they will
gather together and make their reflections. If someone misses or adds something during reflection, others will
correct him/her. After tracking, environmental games follow. Here, the students are made to play games
involving the environment. For instance, their eyes will be veiled and then they will be asked to identify which
plant is which simply by smelling. They will also be made to make deep listening to plants to hear the
movement of water up and down. Once environmental games are over, the students will get back to their comp.
Now, cultural education begins with dinner. They are made to eat their dinner around campfire. After the end of
the dinner, they will be told tales, stories, proverbs, etc. together with their moral values. This lasts up to 11:00
pm. The next step is night watch where every student is made to be on the lookout for an hour. During this time,
the students will listen to lots of things in the forest, they start getting rid of their fear of nature, etc. The next
step involves spending a night in forest. Every student will be made to spend a night in a forest alone to enable
them to create communication with nature and to get rid of their fears. Finally, the students and the elders will
be evaluated on their performances. Once evaluation is over, the students will be made to commit themselves to
disseminate their knowledge to their community in their schools like by establishing clubs, preparing dramas,
writing poems or prose involving the environment and culture, etc. Now, all the above steps are taken with a
view to creating sense of environmentalism in the students. Once the students develop such feelings, they will
be able to teach about the environment when they get back to their schools. In fact, they have done so hitherto
and Melca Mehiber thinks that the students have excelled its expectations as they are even going to farmers
(beyond their schools) and teaching them about the environment on gatherings. As a result, they have changed
many people. That is why Melca Mehiber calls its program on education segni. It sows few seeds, the seeds
grow, and the yield will be far more than the seeds. See Befekadu Refera, Supra note 792.
958
See id.
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Another interesting job in the field of environmental education by Melca Mahiber pertains to
law enforcement agencies. It was stated that law enforcement agencies at lower level such
police officers do not have knowledge on environmental laws; nor do they have the copy of
environmental laws. Thus, Melca Mahiber, realizing that this is one of the factors
contributing to failure to protect the environment, trained paralegals to work with these
agents. Likewise, it distributed some laws on the environment for their use.959

The Sustainable Land Use Forum (SLUF) provides another good example. SLUF was
established in 1995 as an umbrella organization. Its job is not doing activities related to the
environment at the grassroots level but assisting other NGOs that are working in the field of
environment. Thus, initially, it had eight member NGOs, whereas this number has now
increased to 21 (three international NGOs and 18 local NGOs). NGOs become members of
SLUF on competitive basis. Once they become the members of SLUF, SLUF gives them
money so that they can carry out environmental protection related activities. Moreover, SLUF
builds the capacity of its member NGOs and their partners, like government organs/officials
working with them, through training, studies, information exchange, advocacy, and
networking. In addition, SLUF organizes workshops where stakeholders are invited to
participate to create opportunities for sharing experiences, information, and skill transfer.
Sometimes, mass media is also used for this purpose. Further, SLUF works in collaboration
with schools’ environmental clubs with a view to encouraging environmental education.
Finally, SLUF trains some employees of its member NGOs who will, in turn, train their
colleagues.960

Although its primary purpose is not environmental education, SLUF certainly performs work
that can contribute to environmental awareness raising. These activities include its work with
959
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The information in this paragraph was obtained through interview from Ato Debebla Dinka Guda,
Sustainable Land Use Forum, Programme Coordinator, in Addis Ababa (June 10, 2010).
960
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schools’ environmental clubs, the workshops it arranges to transmit environmental
knowledge and skill, and its use of the mass media.

These two NGOs indicate that there are activities that are being performed to raise
environmental awareness. If they succeed in raising public awareness, they may cause the
public to demand the enactment of laws that are necessary to make the system of EIA
adequate and also demand the enforcement of EIA related laws effectively.961 Similarly, they
may be more likely to participate in environmental decision-making, including the
administration of EIA.

9.3.3 Increasing Role of NGOs
First, as the discussion in the preceding section shows, NGOs play important role in
environmental protection through awareness creation. Moreover, NGOs go beyond creating
environmental awareness. For example, if we look at what SLUF does, it tries to build the
capacity of NGOs and some government officials that work in the field environment.
Moreover, there are NGOs that are trying to make the system of EIA in the country more
effective. Melca Mehiber, for example, published a study showing the ineffectiveness of the
EIA system and then prepared a draft amendment to the EIA Proclamation and submitted it to
FEPA.962

9.3.4 EIA as A Condition for Loans/Donations
The relevance of financial institutions in ensuring the use of EIA should not be overlooked.
In this regard, donor financial institutions such as the WB are requiring the use of EIA. For
instance, as the previous discussion on Gilgel Gibe III case revealed, the WB withdrew its
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On how the public may influence environmental law-making, see generally, STEPHEN R. CHAPMAN,
Supra note 43, at 28-32.
962
However, the draft amendment to the EIA Proclamation is still with FEPA, and it has not been submitted to
the Council of Ministers. Melca Mehiber, furthermore, taught law to law enforcement and distributed legal
documents. Befekadu Refera, Supra note 792.
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promise to the Ethiopian government to fund the project for reasons associated with EIA.
Moreover, in 1992, the African Development Bank released its Environmental Assessment
Guidelines in relation to public sector projects.963 Thus, the Bank now requires EIA for public
projects that are subject to EIA as a funding condition. For instance, the Bedele-Metu Road
Upgrading Project in Ethiopia will be funded by the AfDB. Accordingly, the ERA has
conducted an EIA for the project and submitted the report of the assessment to the AfDB (the
executive summary of the EIA is available on the website of the AfDB).964 Such measures by
donors or funding institutions are likely to increase the use of EIA in Ethiopia because the
country, being poor, needs the assistance of these institutions.965

However, to ensure the effectiveness of the EIA system, the measures taken by donors and
international and regional financial institutions should be complemented by local financial
institutions. In Ethiopia, there are many financial institutions. However, so far, it is only the
Ethiopian Development Bank that has decided to require the use of EIAs as a precondition
for loans.966 Of course, other local financial institutions have also shown an inclination to use
EIA as one of the requirements for loans, but they claim that the requirement must first be
recognized by the government through legislative measures.967

Therefore, the fact that the above financial institutions demand EIA for the loans they grant is
another hope for a more effective system of EIA in Ethiopia. In fact, as the previous
discussion has revealed, it is due to the requirements of these financial institutions that some
REAs had the chance to review EIAs.
963

AFRICAN DEVELOPMENT BANK, ENVIRONMENTAL AND SOCIAL ASSESSMENT
PROCEDURES FOR AFRICAN DEVELOPMENT BANK’S PUBLIC SECTOR OPERATIONS 1(2001).
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9.3.5 Recognition of Environmental Protection in the GTP
Ethiopia has recently begun implementing its five-year (2010/2011-2014/2015) Growth and
Transformation Plan (GTP).968 The Plan expressly recognizes that development should be
environmentally sustainable.969 Moreover, it also states that it is necessary to formulate
policies, strategies, laws and standards which foster social and economic development to
enhance the welfare of humans and the safety of the environment sustainably, and to
spearhead in ensuring the effectiveness of their implementation.970 Therefore, the GTP
presents some opportunities to protect the environment in general and to use EIA in regard to
development endeavors in particular. First, it declares that there is a need to formulate
policies, strategies, laws and standards which can contribute to environmental protection.
This creates an opportunity to push for policies, strategies, laws and standards in the field of
environment so that the inadequacies in the existing EIA legal framework are remedied.
Second, the GTP recognizes the need to ensure the effective implementation of
environmental policies, strategies, laws and standards. This is another opportunity to seize to
push for an effective implementation of EIA related instruments. Thus, the weight that the
GTP has attached to environmental protection, which can be facilitated through the proper
use of EIA, is another prospect for better protection of the environment in general and a
more effective EIA system in particular.971

968

Ethiopia’s long-term vision is to become a country where democratic rule, good-governance and social
justice reigns, upon the involvement and free will of its peoples; and once extricating itself from poverty and
becomes a middle-income economy. The GTP is thus directed towards achieving Ethiopia’s long term vision. In
this regard, the major objectives set out in the GTP are maintaining at least an average real GDP growth rate of
11% and meet the Millennium Development goals, expanding and ensuring the qualities of education and health
services thereby achieving the MDGs in the social sectors, establishing favorable conditions for sustainable state
building through the creation of stable democratic and developmental state, and ensuring growth sustainability
by realizing all the above objectives within stable macroeconomic framework. See GTP, Supra note 12, at 7 (or
Sections 2.1 and 2.2).
969
See id. at 77
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See id. Emphasis added.
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Nonetheless, it could be argued that it is not necessary to invest too much trust in the words of the GTP. This
is so because our past experience does not seem to justify such investment. For instance, according to the Plan
for Accelerated and Sustained Development to End Poverty (PASDEP), the previous five years strategic plan
(2005/06-2009/10, Ethiopia recognized the need to protect the environment based on the 1997 Environmental
Policy of Ethiopia. Moreover, the PASDEP recognized ensuring proactively the integration of environmental
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Therefore, although there are many factors that are competing to make the system of EIA in
Ethiopia ineffective, there are also several factors which present opportunities to exploit to
make it effective.972 Consequently, it is up to all of us to seize the opportunities and stand up
against the challenges in order to make the system of EIA in Ethiopia effective. When this is
done, the system of EIA will be able to produce the desired results in which we are all
interested.

dictates in development. Therefore, the protection of the environment in general and the use of EIA in particular
could be facilitated based on the PASDEP. Despite these stipulations in the PASDEP, however, there has been
no significant/meaningful step taken to use EIA to bring about environmentally sound development during the
time of PASDEP. For more on the stipulations of PASDEP, see PASDEP, Supra note 9, at 46, 189-190
972
In addition to the factors that have been mentioned and discussed as prospects, one may add the changes in
the structural arrangements that are taking place in some regions such as merging the Land Use and Planning
Office with REAs in the same bureau and the agreements that some REAs are making with licensing bodies to
facilitate the effective implementation of the EIA in Ethiopia as other prospects.
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CONCLUSION AND RECOMMENDATIONS
Conclusion
In this paper, an attempt has been made to show that environment protection is necessary
because, among other things, it (1) leads to sustainable development and (2) facilitates the
enjoyment of the right to clean and healthy environment. As a result, governments have been
taking various steps to ensure effective environmental protection. One way in which
governments have done this is by recognizing and using the system of EIA in decisionmaking process. EIA is a tool that decision-makers can use at both strategic and project levels
to determine the possible impacts of a course of action on the environment. This tool emerged
as far back as 1969 in the USA and it is now widely accepted around the world.

At the international level, Ethiopia committed itself to using EIA when it ratified the CBD in
1994. Within the domestic framework, the express recognition of EIA as a requirement in the
decision-making process emerged with the adoption of the 1997 Environmental Policy of
Ethiopia. Then, in 2002, the EIA Proclamation firmly established the legal requirement of
EIA in the decision-making process by providing for more detailed stipulations pertaining to
the use of EIA. For instance, the Proclamation deals, among other things, with the duties of
proponents, the types of EIA that should be undertaken, the responsibilities of environmental
protection agencies and licensing bodies, and the role of the public in the EIA process. The
2003 FEPA Procedural Guidelines and the 2008 FEPA Directives were also issued to shore
up the system of EIA in the country. Moreover, Ethiopia has put in place different institutions
including FEPA and the REAs and tasked them with EIA related duties in order to ensure the
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effectiveness of the system of EIA. In this way, Ethiopia has developed both legal and
institutional frameworks for the use of EIA in the decision-making process.

Nonetheless, both the legal and institutional frameworks that have been developed in
Ethiopia have remained inadequate to ensure the full effectiveness of the EIA system. For
instance, the EIA Proclamation, the fundamental EIA law of Ethiopia, is full of inadequacies
and gaps, and no binding subsidiary laws have been made to rectify these problems despite
the fact that the Proclamation authorizes the issuance of such secondary laws. To make things
worse, some subsequent laws have introduced regressive measures which militate against the
effectiveness of the system of EIA in Ethiopia. Likewise, the various institutions that are in
place to ensure the effectiveness of the system of EIA are not capable of discharging their
duties because they face various problems including lack of capacity (adequate manpower
and other resources), lack of adequate autonomy, the existence of problematic organizational
structures, the abolition of EIA units from their organization as is the case with the FEPA,
fluctuations in the organizational structure of some REAs, the absence of sectoral
environmental units in most cases, and poor linkage among environmental protection
agencies and with other relevant organs. The practice of delegating EIA review responsibility
by FEPA to sectoral agencies also weakens FEPA because it deprives FEPA of one of its
most important regulatory powers. In the final analysis, and whatever the motive behind may
be, the absence of adequate political commitment to support the effective implementation of
the system of EIA in Ethiopia is to blame for the inadequacy in the existing EIA legal and
institutional frameworks.

Moreover, although the existing legal framework does not create a conducive atmosphere for
the use of EIA in the decision-making process, some EIAs are conducted in practice. All the
same, the practice of EIA in Ethiopia is far from being adequate. For instance, while no SEAs
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have been done for public instruments, there are limited project level EIAs on the ground. In
this regard, while most government projects do not pass through EIA, despite the fact that
they are subject to EIA under the FEPA Guidelines, many private projects also bypass the
requirement of EIA. On the other hand, many projects, government and private, pass through
the EIA process because, among other things, various funding institutions such as the WB,
the AfDB, and the EDB, demand an ECC as a requisite funding condition. However, the
EIAs in Ethiopia are characterized by lack professional integrity, limited public participation,
and a one-man approach to their review. To add insult to injury, many licensing bodies refuse
to require an ECC as a prerequisite to licensing. Environmental protection agencies have also
failed to effectively discharge their EIA related duties such as taking measures for failure to
observe EIA requirements and conducting pre-and post-EIA monitoring. A myriad of factors,
therefore, have contributed to the failure to use EIA in an effective manner.

In the end, when the inadequacies in the EIA legal and institutional frameworks are coupled
with the problems of implementation, one can only conclude that the system of EIA in
Ethiopia has largely been a failure. Despite this, there are glimmers of hope that the situation
may improve. For instance, attitudes, especially at the top level, seem to be changing, and
public awareness about environmental protection is growing. NGOs have been taking
measures to contribute to environmental protection; some financial institutions have been
demanding the use of EIA as a condition precedent to the making of loans; and the GTP
recognizes the need to protect the environment to bring about sustainable development. Thus,
if these circumstances continue to exist and the opportunities they present are exploited, the
situation of the system of EIA in Ethiopia could be improved both in law and in practice.
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Recommendations
The preamble of the EIA Proclamation states that EIA promotes sustainable development,
fosters the implementation of the right to clean and healthy environment guaranteed by the
FDRE Constitution, brings about administrative transparency and accountability, and
facilitates public participation in decision-making processes. However, if the system of EIA
Ethiopia has put in place is to attain these lofty goals, there is absolutely no question that it
needs to be improved. Improving the system of EIA in Ethiopia both in law and in practice
requires at the very least taking the following steps.

First, the fundamental problem our system of EIA has been facing is lack of adequate
political commitment, which, in turn, is primarily the result of the need to give priority to
development activities. Of course, the fact that some laws and institutions dealing with EIA
have been put in place both at the federal and the regional levels show the presence of some
political commitment to use EIA. Nonetheless, the existing situation reveals that this political
commitment falls short of what is needed to make the system of EIA effective. Consequently,
the effectiveness of the EIA system in Ethiopia necessarily demands the existence of
adequate political commitment by all concerned authorities at three levels of government: the
legislative level, the resource allocation level, and the decision-making level.

At the legislative level, the concerned authorities must act to make the existing EIA legal
regimes adequate. In this regard, the amendment of two laws in particular is necessary. First,
the EIA Proclamation must be amended because there are defects which cannot be remedied
without amending it. For instance, the extension of the time within which EIAs should be
reviewed, imposing the duty to require an ECC on the authorities that approve public
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instruments, granting express power to environmental protection agencies to monitor the
implementation of projects and take appropriate measures, if need be, and recognizing the
right to standing of everyone to take action against any person including environmental
protection agencies for failing to discharge their EIA related duties require the amendment of
the Proclamation. Moreover, the removal of the regressive measures that have been
introduced by subsequent proclamations require the amendment of the EIA Proclamation.

The other law that needs amendment is the Environmental Protection Organs Establishment
Proclamation 295/2002. The amendment to this Proclamation should contain two revisions.
First, the Proclamation should establish the EC as a separate body which advises the PM on
environmental matters and also supervises FEPA. If this is done, FEPA will be able to issue
some subsidiary instruments such as directives and guidelines and implement same to make
the system of EIA effective in Ethiopia. Second, the Proclamation must authorize the Council
of Ministers’ to issue regulations to implement its provisions so that the Council can clarify
some vague issues like the relationship between FEPA and the REAs, on the one hand, and
between the sectoral environmental units and FEPA and the REAs, on the other.

But changing the legislation is not enough. The bodies which are given authority to issue
subsidiary law must have the commitment to do so. Hence, regulations and directives should
be issued, for instance, to deal with the details relating to public participation in the EIA
process, procedures concerning the certification, licensing, and operation of consultants, and
the actions, particularly public instruments, that should be subject to EIA.

At the resource allocation level, both the federal and regional governments should allocate
adequate resources to environmental protection agencies so that they can ensure the effective
implementation of the EIA system. For instance, one of the reasons why FEPA has been
delegating its EIA review responsibility to sectoral agencies is the lack of adequate resources.
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Similarly, the lack of adequate manpower to handle EIA-related matters such as reviewing
and monitoring is one of the cross-cutting problems of environmental protection agencies.
However, putting adequate resources at the disposal of environmental protection agencies can
help solve this problem by providing environmental protection agencies with the ability to
hire the necessary expertise.

Finally, at the decision-making level, both the federal and regional governments must use
EIA. As we have seen before, one of the salient features of the system of EIA in Ethiopia is
that most government actions (all public instruments and most government projects) are not
subject to EIA. However, realizing that EIA is not meant to stop development actions but
merely to inject environmental values into the decision-making process in order to help
ensure sustainable development, authorities should subject their public instruments and
projects to EIA, even when there is no external pressure to do so, in accordance with the
available EIA legal framework.

Second, the delegation by FEPA of its EIA review responsibility to sectoral agency should be
abandoned. Such delegations are inappropriate. First, FEPA should not delegate its regulatory
responsibility to the regulated organs. Second, the environmental units of the delegated
sectors cannot be entirely impartial when they review EIAs. Third, the problems that are
claimed to have triggered the delegation can be solved by empowering FEPA itself. For
instance, one articulated reason for the delegations is the lack of adequate resources at FEPA
to review all the EIAs it receives, which, in turn, hinders the delivery of speedy service to
proponents. However, this problem can be solved if adequate resources are put at the disposal
of FEPA. Similarly, FEPA could be granted more autonomy to independently handle all EIArelated matters. After all, at the federal level, it is FEPA that is evaluating most of the EIAs
that are done at the moment.
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Third, environmental protection agencies must (1) effectively discharge their duties under
EIA-related laws and (2) also read the existing laws meticulously and assert their authority
based on these laws to ensure the effective enforcement of the system of EIA in Ethiopia. For
example, environmental protection agencies should, among other things, enter into
agreements with different sectors such as the land use and administration offices and
licensing bodies to ensure the use of EIA; ascertain that EIA is done by experts before
embarking on report evaluation; abandon using a one expert review system; try to engage the
public, to the extent possible, in the EIA review process; undertake monitoring activities
when EIA is prepared and authorized projects are implemented; take appropriate measures
based on the existing laws when that is necessary; and take steps to raise the awareness of
proponents about their duties under the EIA Proclamation and the relevance of EIA to their
projects.

Fourth, some financial institutions such as the WB, the AfDB, and the EDB have been using
EIA as a condition for granting loan or funding for development actions. This is
commendable. Accordingly, they should continue requiring EIA for the assistance they
provide. More importantly, however, the other aid organizations, financial or otherwise,
should follow in the footsteps of these financial institutions. In particular, the financial
institutions in Ethiopia should follow the lead of the EDB and demand EIAs as a precondition
for the loans they grant because EIA ensures the sustainability of the projects they support.

Fifth, the existing NGOs in the field of environmental protection should continue doing, or
even step up, what they are doing at the moment. For instance, they should work extensively
on raising the awareness of the public and proponents in relation to the relevance of EIA;
lobby the environmental protection agencies to strengthen their efforts to ensure the
effectiveness of the system of EIA; lobby the licensing bodies to use EIA as a licensing
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condition; advocate the amendment of the EIA Proclamation and other relevant laws; and
urge the issuance of subsidiary laws for the effective implementation of the EIA
Proclamation. Such efforts will someday produce the desired results.

Finally, as we have seen before, the GTP of Ethiopia presents some opportunities for
protecting the environment, in general, and improving the use of the EIA system, in
particular, over the next five years. Hence, everyone, in particular the environmental
protection agencies, should seize upon these opportunities and ensure the effectiveness of the
system of EIA in Ethiopia. Moreover, all relevant authorities must strive to convert the words
of the GTP on environmental protection into action. Stakeholders such as environmental
NGOs should also exploit the opportunities presented by the GTP to lobby the relevant
authorities to take measures that aim at making the system of EIA effective in Ethiopia. At
this juncture, one may wonder what impact the Charities and Societies Proclamation No.
621/2009 will have on the operation of NGOs in the field of environment. First, the
Proclamation recognizes institutions that are established for environmental protection or
improvement as charitable organizations.973 Then, the Proclamation excludes non-Ethiopian
charities and societies from engaging in (1) the advancement of human and democratic rights;
(2) the promotion of equality of nations, nationalities and peoples and that of gender and
religion; (3) the promotion of the rights of disabled persons and children; (4) the promotion
of conflict resolution or reconciliation; and (5) the promotion of the efficiency of the justice
and law enforcement services.974 Luckily, engaging in environmental protection or
improvement is not an activity that is exclusively reserved for Ethiopian charities and
societies.975 Therefore, any charities and societies (NGOs) working in the field of
environment can seize this opportunity and try to influence decision-making in any way
973

See Charities and Societies Proclamation, Proclamation No. 621/2009, article 14 (1)(2)( b)
Id. article 14 (2) (j-n)
975
Id. article 14 (2) (b)
974
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proper to advance the cause of the environment in general and the effectiveness of the system
of EIA in particular.976

In general, therefore, Ethiopia has recognized the importance of EIA in decision-making
process. As a result, it has put in place both legal and institutional frameworks to make the
EIA system effective. Practice also shows that EIA is being used in decision-making
processes both at the federal and at the regional levels. However, Ethiopia’s EIA legal and
institutional frameworks have thus far remained inadequate to ensure the effectiveness of the
EIA system. Similarly, the practice of EIA in Ethiopia is very limited. Besides, for a number
of reasons, environmental protection agencies have not been trying their level best to ensure
the effectiveness of the system of EIA in Ethiopia. Consequently, it is very difficult to
imagine the achievement of the objectives of the EIA Proclamation if the status quo
continues. On the other hand, there are many opportunities that could be seized and exploited
to improve the EIA system in Ethiopia.

976

Of course, non-Ethiopian NGOs cannot use a human right approach to promote environmental protection or
improvement because non-Ethiopian NGOs using a human right approach may be taken as an NGO that is
advancing human and democratic rights which is reserved to Ethiopian NGOs.
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Solid Waste Management Proclamation, Proclamation No. 513/2007.
Tanzania Environmental Management Act, 2004.
UNITED NATIONS ENVIRONMENTAL PROGRAMME, Goals and Principles of
Environmental Impact Assessment, issued on January 16, 1987.
Universal Declaration of Human Rights, 1948.
Water Resource Management Proclamation, Proclamation No 197/2000.
Major Websites Visited
http://habashacement.com.et.
http://newbusinessethiopia.com.
http://news.yahoo.com.
http://www.afdb.org.
http://www.era.gov.et.
http://www.lead-journal.org.
http://www.nrca.org.
http://www.unep.org.
http://www.unicef.org.
Persons Interviewed and Public Lectures
Abera Aychilum, Trade Registration and License Core Process Coordinator, Trade and
Industry Bureau, Arada Sub-City, Addis Ababa City Administration, in Addis Ababa
(October 11, 2011).
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Abraham Hailemelekot, EIA Expert, FEPA, in Addis Ababa (August 24, 2009).
Ahmed Seid, Environmental expert, Somali Regional State Environmental Protection, Energy
and Mining Agency (December 28, 2010).
Alemayehu Geleta, EIA Expert, Oromia Land and Environmental Protection Bureau,
Environmental Protection Core Process, in Addis Ababa (October 20, 2010).
Alemayehu Tafesse, Head, Environmental Impact Assessment and Social Development
Office, Ministry of Water and Energy, Federal Democratic Republic of Ethiopia, in Addis
Ababa (July 26, 2011).
Ayenalem W/Senbet, INFORMATION AND Plan Preparation Officer, Investment Agency,
Addis Ababa City Administration, in Addis Ababa (October 11, 2011).
Ayesha Abdu, Trade Registration and License Core Process Leader, Trade and Industry
Bureau, Gulele Sub-City, Addis Ababa City Administration, in Addis Ababa (October 11,
2011).
Aynalem Belete Adem, Leader, Investment Promotion Team, Industry and Urban
Development Bureau, Amhara Regional State, in Bahir Dar (November 29, 2010).
Befekadu Refera, Melca Mahiber, Programme Coordinator, in Addis Ababa (June 9, 2010).
Berihu Haftu, Investment Proejcts After Care Service, Tigray Investment Promotion Core
Process, Tigray Regional Government, in Mekelle (October 28, 2010).
Birhanu Hailu Lemma, Licensing and Registration Expert of the Licensing and Registration
Directorate of the Ethiopian Investment Agency, in Addis Ababa (July 22, 2011).
Birhanu Hailu Lemma, Licensing and Registration Expert, Licensing and Registration
Directorate, Ethiopian Investment Agency, In Addis Ababa (July 22, 2011).
Debebla Dinka Guda, Sustainable Land Use Forum, Programme Coordinator, in Addis Ababa
(June 10, 2010).
Dereje Agonafir, Director, Environmental Units Program Directorate, FEPA, in Addis Ababa
(16 August 2011).
Dessalegne Mesfin, Deputy Director General, FEPA, in Addis Ababa (August 16, 2011).
Fanuel Kebede, Senior Wildlife Expert, Ethiopian Wildlife Development and Protection
Authority, , in Addis Ababa (August31, 2009).
Fikrte Kebede, Experts, Power System Planning, Ethiopian Electric Power Corporation
(April 1, 2011).
Gerawork Teferra, Director of the Licensing and Registration Directorate of the Ethiopian
Investment Agency, Ethiopian Investment Agency, in Addis Ababa (July 22, 2011).
Gerawork Teferra, Director of the Licensing and Registration Directorate of the Ethiopian
Investment Agency, in Addis Ababa (July 22, 2011).
Getachew Belachew, EIA Officer, EPA, City Government of Addis Ababa, in Addis Ababa
(February 02, 2011).
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Gizachew Kebede, Licensing Performer, Investment Promotion Process Team, SNNPRS
Trade and Industry and Investment Agency, in Hawassa (October 7, 2010).
Hadush Berhe, Environmental Education and Awareness Expert, Tigray Regional
Government environmental Protection, Land Administration and Use Agency, in Mekelle
(October 28, 2010).
Mehdin Temam, Wateshade Development and Biodiversity Conservation Officer, Arada
Sub-City, Addis Ababa City Administration, in Addis Ababa (October 11, 2011).
Melisachew Fantie, EIA Report Review, Auditing and Monitoring Expert, Ensuring
Sustainable Environmental Protection Process, Amhara Regional State Environmental
Protection, Land Use and Administration Authority, in Bahir Dar (November 29, 2010).
Mitiku Bekele, Land Use and Planning Work Performer, Land Use and Planning Core
Process, Oromia Land and Environmental Protection Bureau, in Addis Ababa (August 10,
2011).
Mitiku Bekele, Performer [Expert], Land Use and Planning Process [Office], Oromia Land
and Environmental Protection Bureau, in Addis Ababa (August 10, 2011).
Mohammed Abdulqader, EIA Expert, Afar Regional Government Natural Resources and
Environmental Protection Sector (December 28, 2010).
Mohammed Ibrahim, Head, Oromia Environmental Protection Core Process, Oromia Land
and Environmental Protection Bureau, in Addis Ababa, (October 19, 2010).
Seyoum Zenebe, Environmental and Community Development Unit Process Owner, Ministry
of Mines (April 1, 2011).
Silesh Degefa, Senior EIA Expert, Environmental and Social Management Team, Ethiopian
Road Authority (April 1, 2011).
Solomon Kebede, Director, Environmental Standards Program Directorate, FEPA, Ex-Head
of the EIA Department of FEPA, in Addis Ababa (September 7 and 8, 2009; October 2010;
April 12, 2011; August 16, 2011).
Solomon Kebede, EIA Expert and Ex-Head of the EIA Department, FEPA, in Addis Ababa
(October 22, 2010).
Solomon Kebede, Head, EIA Department, FEPA, Public Lecture at Addis Ababa University
Akaki Campus (November 17, 2009).
Teferra Arega, Environmentalist, Water Shade Administration Directorate, Ministry of Water
and Energy (1 April 2011).
Tewolde Berhan Gebre Egziabher, Director General, Ethiopian Environmental Protection
Authority, Public Lecture at Addis Ababa University Akaki Campus (May 7, 2009).
Weldeberhan Kuma, Environmental and Biodiversity Case Team Coordinator, SNNPRS
Land Administration, Use, and Environmental Protection Authority, in Hawassa (October 7,
2010).
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Wondosen Sintayehu, Director, System Preparation Program Directorate, FEPA, Ex-Acting
Head, Environmental Policies and Legislation Department of FEPA, in Addis Ababa (August
24, 2009; August 16, 2011).
Yeneneh Teka, Director, Wildlife Development and Protection Directorate, Wildlife
Development and Protection Authority, in Addis Ababa (August31, 2009).
Yirga Tadesse, EIA Expert and Acting Business Owner, EIA Team, Tigray Regional
Government environmental Protection, Land Administration and Use Agency, in Mekelle
(October 28, 2010).
Yitayal Abebe Ashetih, Ensuring Sustainable Environmental Protection Process Leader,
Amhara Regional State Environmental Protection, Land Use and Administration Authority,
in Bahir Dar (November 29, 2010).
Yohannes Yosef, Experts, Power System Planning, Ethiopian Electric Power Corporation
(April 1, 2011).
Zekarias Kifle, Environmental Awareness and Pollution Inspection Officer, Gulele Sub-City,
Addis Ababa City Administration, in Addis Ababa (October 11, 2011).
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APPENDIXES
Appendix I: FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA
ENVIRONMENTAL PROTECTION AUTHORITY

ENVIRONMENTAL IMPACT ASSESSMENT PROCEDURAL GUIDELINE Series 1

November, 2003
ADDIS ABABA
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1. Definitions of terms
Terms in Use
Alternative
A possible course of action that might be adopted in lieu of the proposal or activity or
in terms of site, design, input, process, including the "no action" alternative.
Audit
The process through which how well compliance with policy objectives and
regulatory requirements is met and the fidelity of the implementation of conditions
attached to an approved environmental impact assessment report is examined.
Competent Agency
Any federal or regional government organ entrusted by law with a responsibility
related to Environmental Impact Assessment.
Cost-Benefit Analysis
Objective, careful, and explicit analyses of the costs and benefits of a proposed
action. Such an analysis should also determine social discount rates for both costs and
benefits.
Cumulative Impact
An impact that may in itself not be significant but the combination of one or more
impacts that can have a greater effect than the sum of the individual impacts.
Environment
The physical, biological, social, economic, cultural, historical and political factors that
surround human beings. It includes both the natural and built environments. It also
includes human health and welfare.
Environmental Assessment
The methodology of identifying and evaluating in advance, any impact positive or
negative, which results from the implementation of a proposed action.
Environmental Impact Assessment Report
A report containing sufficient information to enable the Environmental Agency to
determine whether and under what conditions a proposed action should proceed.
Environmental Management Plan
An action plan that addresses the how, when, who, where and what of the
environmental mitigation measure aimed at optimizing benefits and avoiding or
mitigating adverse potential impacts of proposed operation or activity. It encompasses
mitigation, monitoring, rehabilitation and contingency plans.
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Environmental Management System
Is the means of ensuring effective implementation of an environmental management
plan or procedures and compliance with environmental policy objectives and targets.
Environmental policy of an organization
A statement by the organisation of its intentions and principles in relation to its
overall environmental performance that provides a framework for action and for the
setting of its environmental objectives and targets
Environmental Protection Organs
Refers to The Authority, the Council, the Sectoral and Regional environmental
agencies.
Impact
Any change to the environment or its component that may affect human health or
safety, biophysical conditions, or cultural heritage, other physical structure with
positive or negative consequences.
Integrated Environmental and Development Management
A code of practice for ensuring that environmental considerations are fully integrated
into all stages of the development process in order to achieve a desirable balance
between conservation and development and promote environmentally sustainable use
of resources.
Interested and Affected Parties
Individuals or groups concerned with or affected by an activity and its consequences.
These include local communities, work force, customers, or consumers,
environmental interested groups and the general public.
Licensing agency
Any organ of government empowered by law to issue an investment permit, trade or
operating license or work permit or register business organization as a case may be.
Mitigations
Measures taken to reduce or rectify undesirable impacts of a particular activities when
an environmental evaluation process deems the impact is adversely significant.
Monitoring
The repetitive and continuing observations, measurements and evaluation of changes
that relate to the proposed activity. It can help to follow changes over a period of time
to assess the efficiency of control measures.
Project
Any activity enlisted in the Annex here in and includes any new development activity,
major expansion or alteration of any existing undertaking, or any resumption of work
that has been discontinued.
Proponent/ Developer
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Any organ of government, if in the public sector or any person if in the private sector
that initiate a project or a public instrument.
Public instrument
Means a policy, a plan, a strategy, a program, a law or an international agreement.
Rehabilitation
Restoration of an environmental component, social service or system that has been
affected by an activity to more or less its former states.
Regional Environmental agency
Any regional government organ entrusted by that Region, with a responsibility of the
protection or regulation of the environment and natural resources.
Reviewing
The determination of whether or not the environmental impact study report meets the
approved Terms of Reference and provides satisfactory information and analysis that
is required for decision-making.
Scoping
The identification and “narrowing down” of potential major environmental impacts
based on which a detail impact assessment will be conducted.
Screening
The process that decides whether or not a project requires assessment, and the level of
assessment that may be required.
Strategic Environmental Assessment
The assessment used to identify the potential impacts of the proposed public
instruments and the design of their containment.

2. ENVIRONMENTAL IMPACT ASSESSMENT - AN OVERVIEW
In the past the environment failed to feature in holistic manner in the development endeavors
of the country, since project evaluation and decision-making mechanisms were
unwarrantedly made to focus on short-term technical feasibility and economic benefits.
For this reason, past development practices fell short of anticipating, eliminating or
mitigating potential environmental problems early in the planning process.
This state of play resulted, among others, in situation where the country is plagued with
seriously degraded environment. Further development along this line has to be cut short, as
efforts in reversing the damage to the environment at a later time is usually costly or even
irreversible.
In order to ensure sustainable development, it is essential to integrate environmental concerns
into development activities, programs, policies, etc. Environmental Impact Assessment as one
of environmental management tools facilitates the inclusion of principles of sustainable
development aspiration well in advance.
The EA procedural guideline series aim at in particular towards:
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• ensuring the implementation of the EPE and compliance of EA related legal and
technical requirements,
• providing a consistent and good practice approach to EA administration in
Ethiopia,
• assisting proponents and consultants in carrying out their environmental
assessment related tasks,
• assisting Interested and Affected Parties, especially communities in realizing their
environmental rights and roles,
• assisting Environmental Protection Organs, Competent and Licensing agencies in
discharging their roles and responsibilities, and
• establishing partnership and networking among and between key stakeholders in
EA administration.
This document is the first series of the procedural guideline and contains legal ad policy
elements, core values, guiding principles, basic requirements and schedules of activities.

3. Legal and policy context
The concept of sustainable development and environmental rights are enshrined in
article 43,44 and 92 of the Constitution of FDRE.
In Article 43: The Right To Development, where peoples' right to:


improved living standards and to sustainable development,

 participate in national development and, in particular, to be consulted with respect
to policies and projects affecting their community, and
 the enhancement of their capacities for development and to meet their basic needs,
are boldly recognized.
Similarly, in article 44: Environmental Rights, all persons are entitled to:
 live in a clean and healthy environment,


Compensation, including relocation with adequate state assistance.

Moreover, in article 92: Environmental objectives it is declared that,


government shall ensure that all Ethiopians live in a clean and healthy
environment,



programs and projects design shall not damage or destroy the environment,



peoples have the right to full consultation and expression of views, and



government and citizens have the duty to protect the environment.

"Environmental Protection organs Establishment proclamation (proc.no.295/2002)" has
stipulated the need to establish a system that enables to foster coordinated but differentiated
responsibilities among environmental protection agencies at federal and regional levels. The
proclamation has also required the establishment of Sectoral and Regional Environmental,
Units and Agencies, respectively. This shows that institutionalizing and mainstreaming
environmental concerns has a legal foundation.
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The Environmental Impact Assessment Proclamation (Proc. no. 299/2002) has made EA
to be a mandatory legal prerequisite for the implementation of major development projects,
programs and plans. This proclamation is a proactive tool and a backbone to harmonizing and
integrating environmental, economic, cultural, and social considerations into a decision
making process in a manner that promotes sustainable development.
The "Environmental Pollution Control Proclamation (Proc. no. 300/2002)" is
promulgated with a view to eliminate or, when not possible to mitigate pollution as an
undesirable consequence of social and economic development activities. This proclamation is
one of the basic legal documents, which need to be observed as corresponding to effective EA
administration.
The Environmental Policy of Ethiopia (EPE, 1997), provides a number of guiding
principles that indicate and require a strong adherence to sustainable development. In
particular EA policies of EPE includes, among other things, the need to ensure that EA:
 considers impacts on human and natural environments,
 provides for an early consideration of environmental impacts in projects and
programs design,
 recognizes public consultation,
 includes mitigation plans and contingency plans,
 provides for auditing and monitoring,
 is a legally binding requirement,
 is institutionalize, etc

4. EA Objectives and Principles
4.1. Objectives
The primary purpose of EA is to ensure that impacts of projects, policy and programs, etc are
adequately and appropriately considered and mitigation measures for adverse significant
impacts incorporated when decisions are taken.
Consequently, an EA serves to bring about:


administrative transparency and accountability,



popular participation in planning and decision taking on development that may affect
the communities and their environment, and



sustainable development.

4.2. Principles and values
4.2.1. CORE VALUES OF EA

Core values of EA are:
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 Sustainability ------- the EA process should result in sustainable development
by establishing long-term environmental safe guards.
 Integrity ----- the EA process will confirm to agreed and established
requirements.
 Utility ------the EA process will provide balanced, credible information for
decision making.
 Equity--------- that EA ensures fairness in the distribution costs or benefits.
4.2.2. GUIDING PRINCIPLES OF EA

The basic principles that underlie the objective are:  Early application--- proactive consideration and integration of environmental
concerns at the earliest stages of the conceptualization of the projects,
programs or policies.
 Participation --- appropriate and timely access and opportunity to the process
for all interested and affected parties.
 Issues based - the focus of an EA is on the resolution of major issues of
significant impacts.
 Consider alternatives - all feasible options to a project, policies, programs or
its components like site, processes, products, raw materials etc. including the
“no go” option should be considered.
 Accountability - refers to answerability of a proponent, consultant and
environmental agencies for their respective roles and responsibilities.
 Flexibility--the assessment process should be able to adapt to deal efficiently
with changing circumstances and decision making situation.
 Credibility- assessments and reviews are undertaken with professionalism and
objectivity.
 Time and Cost-effectiveness- the assessment process, its outcomes and
decision taking will ensure environmental protection at the least cost and
within reasonable time to society and developer alike.
 Transparency- all assessment decisions, and their basis, should be open and
accessible to the public.
 Supportive- the review and decision making process should enhance and
support sustainable development and environmentally friendly investment
efforts.
 Conservation based- the EA process should strive to promote conservation
based development. Integrating conservation elements in the development
planning that extend beyond conventional impact fixation approach can do
this.
 Practicality--- the information and outputs provided by the assessment
process are readily usable in the decision -making and planning,
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4.2.3. OPERATING PRINCIPLES

EA is undertaken to:
 modify and improve design,
 ensure efficient resource use,
 enhance social aspects,
 identify measures for monitoring and managing impacts,
 promote sustainable productivity within the natural and social system capacity,
 meet environmental requirements and make continuing improvement in
environmental performance,
 provide accurate and appropriate information for sound decision,
4.2.4. BENEFITS OF EA INCLUDES:

 more environmentally sustainable design,
 better compliance with standards,
 saving in capital and operating costs,
 reduced time and costs for approval,
 avoids later plan adaptations,
 reduces health costs,
 increased project acceptance,
5. Environmental Impact Assessment Process and Requirements
5.1. GENERAL DESCRIPTION AND PERMIT REQUIREMENTS
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An environmental impact assessment is used to predict and
manage the environmental effects which a proposed
development activity may entail and to decide on the
permission, modification or conditions of management or
termination of the project and thus to help bring about the
intended development with out unacceptable adverse impacts.

1. What is Environmental Impact?
Environmental impact refers to any change
to the environment or to its components that
may affect human health or safety, flora,
fauna, soil, air, water, climate, natural or
cultural heritage, other physical structures,
social, economic or cultural conditions.
2. Who should undertake an environmental
impact assessment?
The proponent is responsible for undertaking
an environmental impact assessment (EIA)
and for submitting the study report (EIS).
3. Which projects require EIA?
Those projects, listed in the guidelines prepared by EPA, that are likely to entail significant adverse environmental impacts require EIA.
4. To WhomShall the EIS Be Submitted?
When the project is federal or transregional, its EIS shall be submitted to the
Federal EPA. Otherwise, it shall be submitted to the appropriate regional office.
5. When should an EIA be carried out?
Undertaking an EIA should begin at the
time when the project site selection commences.

6. What shall be the content of an EIS?
a) An EIS shall contain
sufficient information to enable the
determination of whether and under what
conditions the project shall proceed.
b) as a minimum, a description of:
(i) the nature of the project, including the
technology and processes to be used and
their physical impacts;
(ii) the content and amount of pollutants that
will be released during implementation as
well as during operation;
(iii) source and amount of energy required for
operation;
(iv) characteristics and duration of all the
estimated direct or indirect, positive or
negative impacts on living things and the
physical environment;
(v) measures proposed to eliminate, minimize,
or mitigate negative impacts;
(vi) a contingency plan in case of accidents;
and
(vii) procedures of internal monitoring and
auditing during implementation and
operation.
7. When should an EIS be submitted?
The EIS must be submitted before
commencing any construction or any other
implementation of the project.

8. How can a proponent speed-up the authorization process?
A proponent shall, in electronic and hard
copies, submit a brief statement that summarizes the EIS in non-technical terms as
well as indicate the completeness and accuracy of the information given. Annexes
attached to the study report shall include:
(a) site plan of the project,
(b) a description of the participation
process and comments of interested
and affected stakeholders, especially local communities, and
(c) testimony of concerned local authorities on the involvement of
stakeholders, as well as on the correctness of the information to the
extent they can, and
(a) detailed technical information.
9. What is expected from Licensing Agencies?
Any licensing agency shall, prior to issuing a trade or an operating license for any
project, ensure that an EIS of the project
has been approved.
10. What is expected fromthe public?
(a) to submit comments on proposed project,
(b) to actively engage in ensuring the sustainability of the proposed development.

5.2. Comprehensive description of the EA Process
The various stages involve in the EA include the following:
5.2.1 PRE-SCREENING CONSULTATION

Pre-screening is not normally taken as a part of a stage in the EA process. However, its
application is recommended in recognition of its importance to enhance the overall
effectiveness of the EA System.
Pre-screening is a stage where the proponent and the respective environmental or sectoral
agencies establish contact and hold consultation on how best to proceed with the EA.
The undertaking of a pre-screening consultation is advisable for it saves time and fosters a
mutual understanding about the requirement.
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5.2.2 SCREENING
Screening is the processes of determining whether or not a proposal requires EA and the level
at which the assessment should occur.
At this stage a proponent initiates the process by submitting the project profile or an initial
environmental examination report after undertaking an initial environmental assessment, to
the relevant environmental agency.
This project profile is normally called screening report or Initial Environmental
Examination report, that may describe,
♣

the proposed activities and its potential impacts,

♣

characteristics of the location (sensitivity of the area),

♣

size (small, medium and large scale),

♣

degree of public interest,

♣

institutional requirement,
considerations,

Environmental

enhancement

and

monitoring

The outcome of screening could be one of the following:
•
•

No EA required
Preliminary Assessment (PA) – preliminary assessment is applied to:
♦
♦

Projects with limited impacts,
Projects in which the need of EA is unclear, and

♦

Proposals with inadequate information

• Full scale EA – when there is sufficient ground for detail assessment.
5.2.3.SCOPING
The scoping stage is the process of interaction. It aims at identification of:


boundaries of EA studies,



important issues of concerns,



significant effects and factors to be considered,

The purposes of scoping are to:
 involve potentially affected groups,
 consider reasonable alternatives,
 evaluate concerns expressed,
 understand local values,
 determine appropriate methodologies,
 establish the terms of reference,
The outcome of scoping is a scoping report or Terms of Reference for undertaking
full scale EA. Both of them require passing through reviewing process.
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Scoping report should include as a minimum:
•

a brief description of the project,

•

all alternatives identified,

•

issues raised by IAPs

•

description of the public participation,

Outline of a Term of Reference:
♣

background to the proposal,

♣

setting the context of the problem,

♣

consideration of alternatives,

♣

institutional and public involvement,

♣

required information regarding project and location, etc,,

♣

analysis of impacts,

♣

mitigation and monitoring, and

♣

conclusions and recommendations,

5.2.4 ENVIRONMNTAL IMPACT STUDY
Purpose of EA
The purpose of undertaking Environmental Impact Study is to generate sufficient information
on significant impacts that enable the preparation of an Environmental Impact Study report,
which will be used to determine whether or under what conditions a project should proceed.
Environmental Impact Study Involves:
 Impact Prediction
 Impact analysis
 Consideration of alternatives
 preparation of management plan (mitigation, monitoring activities)
 preparation of contingency plan
Assessing impacts characteristics should:
♣

be carried out with well defined values of significance,

♣

compare all feasible alternatives,

♣

document the values and beliefs on which judgments are based, and

♣

based on acceptable methodology, research and experimental findings.

Impact significance criteria include:
 ecological importance,
 social importance,
 environmental standards,
 statistical significance,
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 experimental findings, etc
Design Of Mitigation Measures:
Mitigation seeks to:
 find better ways of doing things,
 minimize or eliminate negative impacts,
 enhance benefits, and
 protect public and individual rights to compensation,
Mitigation options:
 alternative ways of meeting the needs,
 changes in planning and design,
 improving monitoring and management,
 monetary compensations,
 performance bond,
 replacing, relocating, rehabilitating, etc.
Impact management plan should:
 state policy and standards,
 indicate environmental effects, the issue and activity required to address it,
 define responsibilities, provide a schedule of tasks,
 include a system of reporting,
 include a system for monitoring and auditing,
 indicate resources required for completion and where relevant actual costs,
including training and equipment needs,
 describe the proposed mitigation measures,
 contain a contingency plan, etc.

5.2.5 REVIEWING
The purpose of review is to examine and determine whether the EIA-report is an adequate
assessment of the environmental effects and of sufficient relevance and quality for decisionmaking.
Five hard copies and an electronic copy should be submitted to the relevant reviewing
authority or agency as the case may be.
Reviewing conducted at various stages in the EA processes.
This include reviewing of:
 screening report;
 scoping report;
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 Terms of Reference (TOR)
 Environmental impact assessment report, and
 Performance (monitoring or audit) reports at different stages in the project
cycle.
Reviewing may include considerations of the adequacy of:
 compliance with the "approved TOR",


required information,

 the examination of alternatives, assessment of impacts, appropriateness of
mitigation measures and monitoring schemes as well as implementation
arrangements,
 the use of scientific and analytical techniques,
 the extent of public involvement and reflection of IAPs concerns, and
 presentation of the information to decision makers at Regional, Sectoral, and
Local levels.
NB. Reviewing will be made based on reviewing guidelines prepared by EPA. For
detail information and requirements consult this guideline.
5.2.6. DECISION MAKING
EIA is an ongoing process of review, negotiations and incremental decision-making at
various levels of the project cycle, about whether or not the proposal is to proceed, and under
what conditions. Decision-making should be consultative, participatory and influence others
to behave responsibly and sustainably.
It should also acknowledge and implement mandates and responsibility.
The guiding principles of approval procedure are, that:
• full scale assessment is required where the project is known to have significant adverse
environmental impacts,
• preliminary EA is required where the project may have environmental impacts,
• EA is not necessary where the project is unlikely to cause significant environmental
impacts,
• there is a need to adhere to precautionary principle. When determining the impacts of a
project if both beneficial and detrimental effects are on balance, only slightly or arguably
beneficial, it should be decided as it is likely to entail a negative significant impact,
• all projects contravening government policies or other legal obligations should be rejected
from the outset.
• decisions are to be made in a step wise manner upon a successful implementation of
environmental requirements based on stages in EA process and corresponding stages in
the project cycle,
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Possible decisions include:
 request for supplementary, or new EA report;
 approval of the EA report or performance reports at various stages in the
project cycle;
 approval of the implementation of the proposal with or without conditions;
 approval subject to ongoing investigation;
 rejection;
Important considerations of decision making :
 a summary of evaluation is made available to the public;


reasons for decision and conditions of approval are made public;

 there is the right of appeal against decision;
 approval can be reversed or permit can be revoked on the advent of changing
circumstances,
 approval of a proposal cannot immune the proponent from being accountable
of the occurrence of adverse significant impacts in the course of the
implementation of the project, and
Approval of an EIA report is only mark a simple agreement to the proposal.
The culmination of the approval procedure will be the issuance of an
Environmental Clearance Certificate upon the satisfactory trial operation
phase.
5.2.7. A SYSTEMATIC EA FOLLOW-UPS
Systemic follow-ups activities are needed:
♣

to ensure that the anticipated impacts are maintained within the levels predicted,

♣

to see that the unanticipated impacts are managed and or mitigated before they become
problems,

♣

to realize and optimize the benefits expected, and

♣

to provide information for a periodic review and alteration of impact management plan
and enhance environmental protection through good practice at all stages of the project.

It is therefore necessary that:
 Environmental Management System, including internal monitoring schemes
established,
 External audit conducted,
 Mechanism for regular risk communication designed, etc.
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6.

Roles and responsibilities

The multitude of division of functions and variability of responsibilities inherent in the EA
process calls for the clear definition and spell out of roles and tasks of different stakeholders.
Therefore, defining the roles and responsibilities of each party would enable to harmonize the
various interests and foster cooperation in a manner that averts duplication of efforts and
promote efficiency.
Potentially, EA involves all members of society. For convenience and, above all in
recognition of the common but differentiated roles each may manifest, the different actors are
categorized in to the following five major groups:
6.1. Environmental Agency
An Environmental Agency is either EPA or Regional Environmental Body that are mandated
by a proclamation provided for the establishment of Environmental protection organs (proc.
no.295/2002) and Environmental Impact Assessment proclamation (proc.no.299/2002) and
other relevant laws to oversee and facilitate the implementation or administration of EA.
In general, An Environmental Agency has responsibility to make sure that:
•

the necessary system that contains procedural and technical guidelines is
prepared and implemented,

•

the public, especially affected communities are given meaningful opportunity
in the EA process,

•

views, concerns and position of IAPs are taken into account during assessment,
reviewing ,auditing and at all stages of decision making,

•

All processes in EA administration is made in transparent, participatory and
accountable manner,

•

the proponent’s right to appeal and understanding of the process is respected at
all times,

•

incentives structures are prepared to incite and encourage environmentally
friendly practices,

•

EA audits are conducted at various stages in EA process and at the
corresponding levels in the project cycle and a step wise approval is done.

•

liaison with relevant licensing agencies is maintained.

•

activities' schedules are continuously updated,

•

appeals and grievance are entertained and decisions are communicated in good
time,

•

proponents are provided with advice that help them best comply with EA
requirements,

•

decisions are made without unnecessary delay and within the time frame
stipulated in the relevant laws and in a manner that improve effectiveness and
efficiency,

•

appropriate support is made available to build capacity and create awareness on
EA, etc.
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6.1.1. EPA AS A FEDERAL ENVIRONMENTAL AGENCY IS RESPONSIBLE FOR:
•

the establishment of a required system for EA of public and private sector
projects, as well as social and economic development policies, strategies, laws, and
programs of federal level functions;

• reviewing and pass decisions and follow-up its implementations of Environmental
Impact Study Reports of projects, as well as social and economic development
programs or plans where they are,


subjects to federal licensing, execution or supervision,



Proposed activities subjects to execution by a federal agency,



likely to entail inter or transregional, and international impacts

•

notifing its decision to the concerned licensing agency at or before the time
specified in the appropriate law or directives,

•

auditing and regulating the implementation of the conditions attached to the
decision,

•

provide advice and technical support to the regional environmental agencies,
sectoral institutions and the proponents,

•

making its decisions and the EA report available to the public,

•

resolving all complaints and grievances in good faith and at the appropriate time,

•

develop incentive or disincentive structures required for compliance of RA
requirements,

•

pave the way and involve in EA awareness creation, etc.

6.1.2 REGIONAL ENVIRONMENTAL AGENCIES:
In the Environmental Impact Assessment Process the regional environmental agencies or
their equivalent Competent Authority are responsible to:


adopt and interpret federal level EA policies and systems or requirements in line
with their respective local realities,

 establish a system for EA of public and private projects, as well as social and
economic development policies, strategies, laws, or programs of regional level
functions;
 inform EPA about malpractices that affect the sustainability of the environment
regarding EA and cooperate with EPA in compliant investigations,
 administer, oversee, and pass major decisions regarding impact assessment of:
•

project subjects to licensing by regional agency

•

project subjects to execution by a regional agency

•

project likely to have regional impacts

Regarding projects and activities under the jurisdictions of federal EPA, regional agencies
should write an endorsement letter verifying or confirming that:
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the biophysical and socio-economic baseline conditions are adequately
and truly described,



during scoping major issues are well defined and explicitly indicated in the
Term of Reference (TOR),



interested and especially the affected parties or their true representatives
are provided with all means and facilities (e.g. notice, assembly holes,
reasonable time, understandable language) that enable them to adequately
air their views and concerns,



IAPs have agreed to and satisfied with the terms of compensations and the
appropriateness of the EMP,



the environmental monitoring activities are undertaken in appropriate time
with the involvement of the IAPs and regular reporting is made in good
faith and time to all concerned,



the proponent/consultant fulfill the local and regional
requirements and obtain the necessary permits,



the envisaged benefits to that communities and the regions are tangible,



the monitoring plan are logical and allows the participation of relevant
bodies in the region,



the strategy for impact communication and reporting was understandable
and appropriate at regional level stakeholders,



the minutes of the consultation process reflects the true and unbiased
accounts of the opinions and interests of the IAPs at the local level.

legal and policy

•

establish the necessary condition for the creation of awareness on EA,

•

develop the necessary incentive and disincentive system, etc.

6.2 Proponent
A proponent is any person that initiates a project, policy or program, that is, if in the public
sector an organ of government, and the private sector an investor.
A proponent is required to:
• proactively integrate an environmental concerns into its social and economic
development project, program, policy, plan or strategic initiative as per the
requirements of relevant environmental laws and directives,
• ensure that positive effects are optimized and strive to promote conservation based
development and work with objectives of continuous improvement,
• initiate the EA process and create the necessary ground for undertaking EA,
• appoint an eligible independent consulting firm who shall seek to undertake EA ,
• cover all expense associated with the Environmental Impact Assessment. This may
include the costs of :
 undertaking EA,
 public participation process,
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 reviewing EIA report as the need arise,


preparation and implementation of EMP, that include both mitigation and
monitoring measures and the associated institutional and human resources,

 closure plan as the case may be,
 Environmental Management System,
 contingency plan,
 reporting, environmental education,etc.
•

submit to EPA or the relevant regional environmental agency an EIA report together
with the necessary documents requested both in an electronic and hard copies,

•

observe the terms and conditions of authorization and work in partnership and
cooperation with all responsible and interested parties,

•

provide the necessary reports for stepwise decisions required for approval of the
proposal,

•

involve all interested and affected parties, and to that effect take all reasonable and
practical measures to notify the latter in good time,

•

establish environmental units to monitor the environmental performance of the
project in a proactive manner to ensure sustainable development,

•

consult relevant government institutions as the case may be,

•

report on a regular bases about its environmental performance,

•

establish database and network with all concerned parties, and respect local values
and interests,

•

develop standardize environmental management system

•

be familiar with the pertinent EA related stipulations, etc.

6.3. A Consulting firm
A consulting firm is an institution that can command the required qualified professional
working group that has demonstrated the ability to undertake the EA, and meets the
requirements specified under the relevant law.
The firm that will be appointed to work on behalf of a proponent is expected to:
•

have the expertise in environmental impact assessment and management
commensurate with the nature of the proposed activity and legal requirements,

•

make available an interdisciplinary team, having solid technical skills and legal
know-how, and local knowledge,

•

manage the participation of interested and affected parties in acceptable manner,

•

have the facility to produce readable reports that are through and informative,

• declare and ensure at all times that has no vested interest in the proposed activity and
observe all ethical values of the calling,
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• familiar itself with legal and technical requirements of all the concerned bodies, and be
able to include :

•



statements from the regional environmental agencies,



certificates and recommendations from the sectoral agencies,



statements of local administration approval as the case maybe, and



an endorsed minutes of public consultation process by appropriate local
authority, as the verification of the truthfulness of all information contained in
the EIA-report as well as fairness of the process,

provide additional detailed information related to the environmental impact study
report as may be requested,

• ensure that Interested and Affected Parties are provided with all means and facilities
(e.g. notice, assembly holes, reasonable time, understandable language, fair
representation, etc.) enabling them to adequately air their views and concerns,
• fulfill that they are legally registered and licensed to conduct the task,
• capable of presenting an authentic complete CV of experts to be employed for the task,
• present a true, pragmatic, analytical, understandable, and impartial account of the
proposed activity, etc.
6.4. Interested and Affected Parties (IAPs)
Interested and Affected Parties are individuals or groups concerned with or affected
by the proposed activity or its consequences. These may include local communities,
the work force, customers and consumers, environmental interested groups and the
general public.
Interested and Affected Parties are expected to:
•

provide comments at various stages of EA with reasonable time frame,

•

work in partnership with Environmental Agencies and proponents,

•

act and lobby in good faith, knowledge, reason and in a cooperative manner
and use all means and facilities to ensure fairness in EA administration,

•

follow and monitor changes and inform the environmental and sectoral agencies
and local administration the occurrence of adverse incidence or any other
grievance in the course of implementation of a project or public instruments,

•

advocate and uphold the principle and values of environmentally sustainable
development, etc.

6.5. Licensing Agency
Licensing Agency is any organ of government empowered by law to issue an
investment permit, trade or operating license or work permit or register business
organization as a case may be.
Licensing agencies are required to:
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•

ensure that prior to issuing their respective licenses and permits, have legal duty to
require proponents to submit authorization, a letter of approval or Environmental
Clearance Certificate awarded by the appropriate Environmental Agency,

•

ensure that environmental performance criteria are included in their respective
sectoral incentive or disincentive structure,

•

ensure that renewal or additional permits issuance should also considers
integration of environmental concerns,

•

to seek advice or opinion from the appropriate environmental agency, etc.

7. List of Annexes
Annex I. Environmentally Sesitive areas and cosystems*
Areas prone to natural disasters (geological hazards, floods rain storms, earthquakes,
landslides, volcanic activity, etc.).
2.

Wetlands: (flood plains, swamps, lakes, rivers etc.) water bodies characterized by one or any
combination of the following conditions.
(a)
(b)
(c)
(d)

Tapped for domestic purposes; brick making
Within the controlled and /or protected areas;
Which support wildlife and fishery activities
Used for irrigation agriculture, livestock grazing

3. Mangrove swamps characterized by one or any combination of the following
conditions;
(a)
(b)
(c)
(d)

With primary pristine and dense growth;
Adjoining mouth of major river systems;
Near or adjacent to traditional fishing grounds;
Which act as natural buffers against shore erosion strong winds and storm
floods

4.

Areas susceptible to erosion e.g.
(a) hilly areas with critical slopes
(b) Unprotected or bare lands

5.
6.

Areas of importance to threatened cultural groups
Areas with rare/endangered/or threatened plants and animals.

7.

Areas of unique socio-cultural history archaeological, or scientific importance and
areas with potential tourist value

8.
9.
10.

Polluted area.
Areas subject to desertification and bush fires.
Coastal areas and Marine ecosystems: Coral reef
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11.

Islands
Lagoons and estuaries
Continental shelves
Beach fronts etc.
Intertidal zones

Areas declared as:
National parks, Watershed reserves, forest reserves, wildlife reserves and sanctuaries,
sacred areas, wildlife corridors, hot - spring areas

12.

Mountainous, water catchments and recharge areas of aquifers.

13.

Areas classified as prime agricultural lands or range lands

14.

Green belts or public open spaces in urban areas

15.
16.

Burial sites and graves
Near Air ports

*The above list to be reviewed periodically.
Annex ii. Pontential Environmental impacts
Annex II. Aspects of Potential Environmental Impacts
The potential adverse impacts of concern during the screening process are as follows:
♦ Socio-economic impacts: falling living standards, particularly of the poor, could risk the
start of a vicious circle that could produce further environmental degradation. Living and
working conditions may deteriorate as a result of such processes as resettlement, cultural
shock, risk to health and safety, the intrusion on sight, sound and smell, etc. Impacts on
men and women may be very different, impacts will also vary between social groups,
especially where rights to land and other natural resources are differentiated. In-migration
related to project development could cause important social changes.
♦ Degradation of land and aquatic environments: major changes in land-use,
deforestation, watershed degradation, loss of biodiversity, soil erosion, dry land
degradation and overgrazing, salinization, water logging and land-based pollution are all
impacts of concern.
♦ Water Pollution: pollution of water courses, aquifers, water bodies and coasts can result
from uncontrolled wastewater/sewage discharge from human settlements, industrial effluent,
agricultural chemicals, etc.
♦ Air pollution: pollution of the air may be caused by urban traffic, pollutants may be
odour, smell, dust, sulphurdioxide, oxides of nitrogen, ammonia or even storage of volatile
liquids, routine industrial emission, upset industrial conditions, etc.
♦ Noise and/or vibration: noise and vibration will be caused by any rotating or
reciprocating machinery, but will also be associated with blasting, excavating equipment,
road traffic, entertainment, etc
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♦ Damage to wildlife and habitat: impacts that affect biodiversity, ecosystems, rare or
endangered species or flora/fauna having economic or scientific importance.
♦ Alterations to ecological processes: e.g. energy transfer bio-accumulation, etc.
♦ Effects on cultural, religious, historic, archaeological and scientific resources:
including the effects of in-migrants or tourists
♦ Climate, especially the hydrological cycle.
♦ Impacts on human health.
Annex III. SCHEDULE OF ACTIVITIES:
SCHEDULE I. LIST OF PROJECTS THAT REQUIRE FULL EA
1. AGRICULTURE
• water management projects for agriculture (drainage, irrigation)
• large scale mono- culture (cash and food crops)
• Pest control projects
• Fertilizer and nutrient management
• Land development schemes covering an area of 500 hectares or more to bring forest
land into agricultural production
• Agricultural programmes necessitating the resettlement of 100 families or more.
• Development of agricultural estates covering an area of 500 hectares or more
• Construction of dams, man-made lakes, and artificial enlargement of lakes with surface
areas of 200 hectares or more.
• Drainage of wetlands wildlife habitat or of virgin forest covering an area of 100 meters
or more.
• Introduction of new breed, species of crops, seeds or animals
• Surface water fed irrigation projects covering more than 100 hectares
• Ground water fed irrigation projects more than 100 hectares
• River diversions and water transfers between catchments
2.Livestock and Range management
• Large Scale livestock movement
• Introduction of new breeds of livestock
• Introduction of improved forage species
• Large scale open range rearing of cattle, horses, sheep etc
• Large scale livestock production in Urban area
• Large scale slaughter house construction
• Ectoparasite management (cattle dips, area treatment)
• Intensive livestock rearing units
3.Forestry activities
• Timber logging and processing
• Forest plantation and afforestation and introduction of new species
• selective removal of single commercial tree species
• pest management
279

•
•
•
•
•
•

Conversion of hill forest land to other land use
Logging or conversion of forest land to other land use with in the catchments area of
reservoirs used for municipal water supply, irrigation or hydropower generation or in
areas adjacent to parks
Logging with special emphasis for endangered tree species
Large scale afforestation/reforestation, mono-culture forest plantation projects which
use exotic free species
Conversion of forest areas which have a paramount importance of biodiversity
conservation to other land use
Resettlement programs in natural forest and woodland areas.

4. Fisheries activities
• Medium to large scale fisheries
• Artificial fisheries (Aqua-culture for fish, algae, crustaceans shrimps, lobster or crabs).
• Introduction of new species in water bodies commercial fisheries
5. Wildlife
• introduction of new species
• wildlife catching and trading
• hunting
• wildlife ranching and farming
• zoo and sanctuaries
6. Tourism and Recreational Development
• Construction of resort facilities or hotels along the shorelines of lakes, river, islands and
oceans
• Hill top resort or hotel development
• Development of tourism or recreational facilities in protected and adjacent areas
(national parks, marine parks, forestry reserves etc) on islands and in surrounding
waters
• Hunting and capturing
• camping activities, walk ways and trails etc.
• sporting and race tracts/sites
• Tour operations
7. Energy Industry
• Production and distribution of electricity, gas, steam and hot water
• Storage of natural gas
• Construction of off shore pipelines in excess of 50 km in length
• High power transmission line
• Construction of combined cycle power station
• Thermal power development (i.e. coal, nuclear)
• Hydro-electric power
• Bio-mass power development
• Wind -mills power development
• Solar (i.e. Impact due to pollution during manufacture of solar devices, acid battery
spillage and improper disposal of batteries)
• Nuclear energy
280

8. Petroleum Industry.
• Oil and gas fields exploration and development, including Construction of offshore and
onshore pipelines
• Construction of oil and gas separation, processing, handling and storage facilities.
• Construction of oil refineries
• Construction of product deposits for the storage of petrol, gas, diesel, tar and other
products within commercial, industrial or residential areas.
• Transportation of petroleum products
9. Food and beverage industries
• manufacture of vegetable and animal oils and fats
• oil refinery and ginneries
• processing and conserving of meat
• manufacture of dairy products
• brewing distilling and malting
• fish meal factories
• slaughter - houses
• soft drinks
• tobacco processing
• canned fruits, and sources
• sugar factories
• other agro-processing industries
10. Textile in industry
• cotton and Synthetic fibres
• dye for cloth
• ginneries
11. Leather Industry
• tanning
• tanneries
• dressing factories
• other cloth factories
12.
•
•
•

Wood, Pulp and Paper Industries
manufacturing of veneer and plywood
manufacturing of fiber board and of particle - board
manufacturing of Pulp, Paper, sand-board cellulose – mills

13.
•
•
•
•

Building and Civil Engineering Industries.
industrial and housing Estate
major urban projects (multi-storey building, motor terminals, markets etc)
tourist installation
construction and expansion/upgrading of roads, harbours, ship yards, fishing harbours,
air fields( having an air strips of 2,500mor long) and ports, railways and pipelines
• river drainage and flood control works.
• hydro - electric and irrigation dams
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•
•
•
•
•

reservoir
storage of scrap metal.
military installations
construction and expansion of fishing harbours
developments on beach fronts

14. Chemical industries
• manufacture, transportation, use and storage of pesticide or other hazardous and or
toxic chemicals
• production of pharmaceutical products
• storage facilities for petroleum, petrochemical and other chemical products (i.e. filling
stations)
• production of paints, vanishes, etc.
15.
•
•
•
•
•
•
•
16.
•
•
•
•
•
•

Extractive industry
extraction of petroleum
extraction and purification of natural gas
other deep drilling - bore-holes and wells
mining
quarrying
coal mining
sand dredging.
Minerals extraction and processing
Metallic minerals such as Iron, Lead, Copper, Nickel
Industrial minerals such as kaolin, diatomite,
Construction Minerals
Mineral Water
Thermal Water
Extraction of salts from brines.

17. Non-metallic industries (Products)
• manufacture of cement, asbestos, glass, glass-fibre, glass-wool
• processing of rubber
• plastic industry
• lime manufacturing, tiles, ceramics
18. Metal and Engineering industries.
• manufacture and assembly of motor - vehicles
• manufacture of other means of transport (trailers, motor-cycles, motor-vehicle
bicycles-cycles)
• body - building
• boiler - making and manufacture of reservoirs, tanks and other sheet containers
• foundry and Forging
• manufacture of non - ferrous products
• iron and steel
• electroplating

282

19.Waste treatment and disposal
(a) Toxic and Hazardous waste
• construction of Incineration plants
• construction of recovery plant (off-site)
• construction of waste water treatment plant (off-site)
• construction of secure landfills facility
• construction of storage facility (off - site)
• collection and transportation of waste.
• installation for the disposal of industrial waste
(b) Municipal Solid Waste
• construction of incineration plant
• construction of composting plant
• construction of recovery/re-cycling plant
• construction of Municipal Solid Waste landfill facility
• construction of waste depots.
• collection and transportation
(c) Municipal Sewage
• construction of waste water treatment plant
• construction of marine out fall
• night soil collection transport and treatment.
• construction of sewage system
20 . Water Supply
• canalization of water courses
• diversion of normal flow of water
• water transfers scheme
• abstraction or utilization of ground and surface water for bulk supply
• water treatment plants
• Construction of dams, impounding reservoirs with a surface area of 100 hectars
• Ground water development for industrial, agricultural or urban water supply of greater
than 4000 m3 /day
• Drainage Plans in towns close to water bodies
21. Transport
• Major urban roads
• Rural road programmes
• Rail infrastructure and railways
• Trans-regional and International high way
• Upgrading or rehabilitation of major rural roads
• Airports with basic runway
22. Health projects
• vector control projects (malaria, bilharzias, trypanosomes etc)
23. Land Reclamation and land development
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• rehabilitation of degraded lands
• dredging of bars, greyones, dykes, estuaries etc.
• spoil disposal.
24. Resettlement/relocation of people and animals
• resettlement plan
• establishment of refugee camps
25. Multi-sectoral Projects
• Agro-forestry
♦dispersed field - tree inter-cropping
♦alley cropping
♦living fences and other linear planting
♦windbreak/shelterbelts
♦taungya system
• Intergrated conservation and development programmes e.g. protected areas.
• Integrated Pest Management (e.g. IPM)
• Diverse construction - public health facilities schools, storage building, tree
• Nurseries, facilities for ecotourism and field research in protected areas, enclosed
latrines, small enterprises, logging mills, manufacturing furniture carpentry shop,
access road, well digging, camps, dams, reservoirs.
• River basin development and watershed management projects
• Food aid, humanitarian relief
26 .Trade: Importation and Exportation of the following
• hazardous Chemicals/Waste
• plastics
• petroleum products
• vehicles
• used materials
• wildlife and wildlife products
• pharmaceuticals
• food
• beverages
• GMOs and GMOs based products
27. Public instruments
• decisions to change designated status
• family planning
• technical assistance
• development strategies
• urban and rural land use development plans eg master plans,
• structural adjustment,
• national budget
• Policies and Programmes formulations, etc.
28. All projects in environmentally sensitive areas should be treated as equivalent to
Schedule 1 activities irrespective of the nature of the project.
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SCHEDULE. 2. LIST OF PROJECTS THAT REQUIRE A PRELIMINARY
ENVIRONMENTAL IMPACT STUDY.

A List of Small - Scale Activities and Enterprises
• Fish culture
• Bee-keeping
• Small animal husbandry and urban livestock keeping
• Horticulture and floriculture
• Wildlife catching and trading
• Production of tourist handicrafts
• Charcoal production
• Fuel wood harvesting
• Wooden furniture and implement making
• Basket and other weaving
• Nuts and seeds for oil processing
• Bark for tanning processing
• Brewing and distilleries
• Bio-gas plants
• Bird catching and trading
• Hunting
• Wildlife ranching
• Zoo, and sanctuaries
• Tie and dye making
• Brick making
• Beach sailing
• Sea weed Farming
• Salt pans
• graves and cemeteries
• Urban Livestock Keeping
• Urban agriculture.
• Fish landing stations.
• Wood carving and sculpture
• Hospitals and dispensaries, Schools, Community centre and Social halls, play grounds
• Wood works e.g. boat building
• Market places (livestock and commodities).
• Technical assistance
• Rain water harvesting
• Garages
• Carpentry
• Black smith.
• Tile manufacturing
• Kaolin manufacturing
• Vector control projects e.g. Malaria, Bilharzia, trypanosomes
• Livestock stock routes
• Fire belts.
• Tobacco curing kilns
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•
•
•
•
•
•
•
•
•
•

Sugar refineries
Tanneries
Pulp plant
Oil refineries and ginneries
artisanal and small scale mining
Rural road
Research having the potential to affect ecosystems functions, use, or the health and
welfare of the society.
Rural water supply and sanitation
Land drainage (small scale)
Sewerage system

SCHEDULE 3. LISTS OF PROJECTS
ENVIRONMENTAL IMPACT ASSESSMENT
1.

Social infrastructure and services
• Educational facilities (small scale)
• Audio visual production
• Teaching facilities and equipment
• Training
• Medical centre (small scale)
• Medical supplies and equipment
• Nutrition
• Family planning

2.

Economic infrastructure and services
• Telecommunication
• Research, small scale

3.
•

•
•
•

•

THAT

MAY

NOT

REQUIRE

Production Sector
Irrigation
 Surface water fed irrigation projects covering less than 50 hectares
 Ground water fed irrigation projects covering less than 50 hectares
Agriculture
 All small scale agricultural activities
Forestry
 Protected forest reserves (small scale)
 Productive forest reserves (small scale)
Livestock
 Rearing of cattle (<50 heads); pigs (<100 heads), or poultry (<500 heads)
 Livestock fattening projects (small scale)
 Bees keeping projects (small scale)
Fisheries
 Rearing of cattle (<50 heads); pigs (<100 heads), or poultry (<500 heads)
 Artesian fisheries (small scale)
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•

Industry
 Agro industrial (small scale)
 Other small scale industries having no impact to the environment

•

Trade
 All small scale trades except trade in endangered species and hazardous
materials

•

Financial assistance
 Programme assistance
 Non-project or special country support
 Food aid not involving GMOs based food

•

Emergency Operations
 Assistance to refugee returned and displaced person

4. All projects involved in environmental enhancement programs
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Appendix II: DRAFT FEPA DIRECTIVES, 2008
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Appendix III: ECC FOR TWO CEMENT FACTORIES BY OREA
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Appendix IV: FEPA’s Unsigned Letter of Delegation to Some Ministries
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