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ABSTRACT 

 This study was a qualitative, document-based, legal-historical, multiple-case research 

project examining federal case law regarding the violation of free speech rights of PK-12 public 

school employees from June 1, 2006, through 2010.  Historical documents, in the form of federal 

court decisions, involving retaliation for PK-12 public school employee speech, were examined 

using qualitative research methods.  Qualitative analysis was used to determine patterns, themes, 

and categories in the case law. 

 The sample was made up of 84 cases in the federal courts involving retaliation for public 

school employee speech since the Garcetti v. Ceballos decision, dating from June 1, 2006, 

through 2010.  In 48 of the cases in the sample the court applied the precedent set forth in 

Garcetti to determine whether or not the speech was made as a citizen or as an employee.  Of the 

cases where Garcetti was applied, more than 70% of the speech claims failed to pass the Garcetti 

threshold and the employee’s speech was unprotected under the First Amendment. 

 An important identified and recurring theme within the study was the question of how the 

court decided whether an employee’s speech was “pursuant to the employee’s official duties.”  

The analysis also revealed a number of cases that involved political speech or instances of 

whistle-blowing.  The analysis revealed how the courts determined whether or not an employee’s 

speech was made pursuant to the employee’s official duties.  The analysis identified differences 

in the courts decisions based on the speech being politically-related, curriculum-related, or 

whistle-blowing in nature.  An emerging outcome was revealed in the analysis where the court’s 

application of Garcetti concluded that the speech owed its existence to job duties.  The courts 
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also tended to look to whether or not the speech was made public in determining if the speech 

was part of the employee’s official duties.  These outcomes indicated that a possibility exists that 

the lower courts are ignoring precedent from the Supreme Court without explanation and 

possibly misapplying Garcetti. 
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CHAPTER I 

INTRODUCTION TO THE STUDY 

Congress shall make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of speech, or of the press; or the right of 
the people to peaceably assemble, and to petition the government for a redress or 
grievance. (U.S. Const. Amend. I) 
 

 A visitor to any public school in the United States will find textbooks and posters 

referencing the Constitution, a cornerstone document of our democratic society, regardless of 

grade level, school location, or socioeconomic status.  Public school curriculum integrating 

civics into education reinforces our collective attempt to maintain our democratic state.  It is the 

right of free speech protected by the First Amendment that is so carefully guarded by most 

Americans, and so frequently taught to public school students.  Yet an irony exists where those 

imparting the knowledge may be restricted by policy, legislation, and court decisions to speak 

freely themselves. 

Most students, teachers, and citizens of our country believe the First Amendment of the 

United States Constitution protects the rights of citizens to speak freely without government 

interference.  According to Bernheim (1986), in an analysis of early case law, this right extends 

to teachers and school employees.  Yet Draschler (2008) in a review of more recent case law 

concludes that public employees now enjoy no protection for speech because of the 

“unnecessarily cramped new view of the First Amendment” (p. 203).  What happened to the 

public employee’s freedom of speech rights?
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Teachers and administrators are trained to know more than the average citizen about 

educating students, and are also in positions to know the most about the operation of the 

organization.  Based upon their expertise and knowledge, teachers and administrators should be 

expected to speak on matters that concern the public, particularly when that speech brings to 

light inefficiencies, fraud, wrongdoing within the organization, or wrongdoing by another 

member of that organization.  This speech is not only necessary to the operation of a healthy 

school; in some cases it is legally binding for an employee to report misconduct.   

School leaders often are required to attend classes on education law where they learn a 

variety of information about law and its effects on the school.  However, school leaders rarely 

know enough about free speech case law to avoid litigation for speaking about issues themselves, 

let alone how to avoid violating the speech rights of their employees.  Since most teachers and 

other school employees have never attended a course on education law they likely have even less 

knowledge about what is, and is not, protected speech.  Unfortunately public school employees 

often suffer employment retaliation for exercising their First Amendment free speech rights. 

 

Statement of the Problem 

In the United States Supreme Court’s decision in Pickering v. Board of Education (1968), 

the court found a public employee’s speech was protected by the First Amendment if the speech 

was made as a citizen on a matter of public concern.  Until 2006 the federal courts attempted to 

clarify this phrase in its entirety, although the court also focused on clarifying what was 

considered a matter of public concern.  In 2006, in the Supreme Court’s decision in Garcetti v. 

Ceballos, the court attempted to clarify the term citizen in the phrase.  Potentially this change in 
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precedent for public school employee retaliation for speech cases has changed the issues and 

outcomes of such cases. 

 

Purpose of the Study 

 This study traces federal court cases involving public school employees who were 

claiming employment retaliation as a violation of their First Amendment free speech rights.  The 

purpose of this study is to analyze how the courts have attempted to apply the precedent set forth 

in the Garcetti v. Ceballos (2006) decision.  The analysis of cases will provide insight and 

guidance for employees in public schools. 

 

Significance of the Problem 

The interpretation of law in public education cases of retaliation for First Amendment 

free speech rights lack consensus in the courts.  Each court may take a different approach to 

balancing the democratic ideals, as set forth by the U.S. Constitution, that support a democratic 

society.  The balance includes weighing the interests of the employer in maintaining an efficient 

workplace with the interests of the employee in speaking freely.  This lack of consensus leaves 

public school employees exposed and in need of guidelines to avoid litigation.  If Draschler 

(2008) is correct in concluding that public employees no longer are protected for their speech, 

then public school employees desperately need guidelines to avoid employment retaliation and 

costly litigation.  School organizations are also at risk since limited protections for speech could 

chill employee speech that would improve the organization and prevent fraud. 
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Research Questions 

1. What were the issues in court cases involving retaliation for public school employee 

speech, as delineated by the United States Circuit Courts of Appeal and the United States District 

Courts?  

2. What were the outcomes in court cases involving retaliation for public school 

employee speech, as delineated by the United States Circuit Courts of Appeal and the United 

States District Courts?  

3. What were the legal trends in court cases involving retaliation for public school 

employee speech, as delineated by the United States Circuit Courts of Appeal and the United 

States District Courts? 

4. What guidelines for school employees can be discovered from court cases involving 

retaliation for public school employee speech, as delineated by the United States Circuit Courts 

of Appeal and the United States District Courts? 

 

Definition of Terms 

 The following definitions were relevant to the study and were supplied by Black’s Law 

Dictionary with Pronunciations (Black, 1990). 

 Appeal:  “Resort to a superior (i.e. appellate) court to review the decision of an inferior 

(i.e. trial) court or administrative agency” (p. 96). 

Burden of Proof:  “The obligation of a party to establish by evidence a requisite degree of 

belief concerning a fact in the mind of the trier of fact or the court” (p. 196). 

 Case Law:   

The aggregate of reported cases as forming a body of jurisprudence, or the law of a 
particular subject as evidenced or formed by the adjudged cases, in distinction to statutes 
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and other sources of law.  It includes the aggregate of reported cases that interpret 
statutes, regulations, and constitutional provisions. (p. 216) 
 
Compelling State Interest:  “Term used to uphold state action in the face of attack 

grounded on Equal Protection or First Amendment rights because of serious need for such state 

action” (p. 282). 

Constitutional Right:  “A right guaranteed to the citizens by the United States 

Constitution and state constitutions and so guaranteed as to prevent legislative interference 

therewith” (p. 312).  

Injunction:  “A court order prohibiting someone from doing some specified act or 

commanding someone to undo some wrong or injury” (p. 784). 

 Opinion:  “The statement by a judge or court of the decision reached in regard to a cause 

tried or argued before them, expounding the law as applied to the case, and detailing the reasons 

upon which the judgment is based” (p. 1092).  

 Precedent: A decision of a court that established a rule of law which provides authority 

or sets an example for similar cases that follow (p. 1176). 

 Prima Facie: “At first sight; on the first appearance; on the face of it; so far as can be 

judged from the first disclosure” (p. 1189). 

 Prima Facie Case: “Such as will prevail until contradicted and overcome by other 

evidence” (p. 1189). 

 Res Judicata: 

A thing judicially acted upon or decided; a thing or matter settled by judgment.  Rule that 
a final judgment rendered by a court of competent jurisdiction on the merits is conclusive 
as to the rights of the parties and their privies, and, as to them, constitutes an absolute bar 
to a subsequent action involving the same claim, demand or cause of action. (p. 1305) 
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 Respondeat superior:  “Let the master answer.  This doctrine or maxim means that a 

master is liable in certain cases for the wrongful acts of his servant, and a principal for those of 

his agent” (p. 1312). 

 Summary Judgment:  “Procedural device available for prompt and expeditious disposition 

of controversy without trial when there is no dispute as to either material fact or inferences to be 

drawn from undisputed facts, or if only question of law is involved” (p. 1435). 

 Whistle Blower:  “An employee who refuses to engage in and/or reports illegal or 

wrongful activities of his employer or fellow employees” (p. 1597). 

Writ of Certiorari:  Is most frequently associated with the Supreme Court who uses the 

writ as judicial discretion to hear cases (see certiorari, p. 228). 

An order by the appellate court which is used by that court when it has discretion on 
whether or not to hear an appeal from a lower court.  If the writ is denied, the court 
refuses to hear the appeal and, in effect, the judgment below stands unchanged.  If the 
writ is granted, then it has the effect of ordering the lower court to certify the record and 
send it up to the higher court which has used its discretion to hear the appeal. (p. 1609) 

 
 
 

Limitations 

1. This study of case law was done by an educator, not an attorney. While legal research 

conducted by an attorney attempts to find the case that serves as precedent for a particular legal 

argument, qualitative research conducted by an educator seeks to find meaning, in this situation, 

from the legal record.  

2. The West Education Law Reporter system of categorizing cases by keynote is subject 

to editorial bias and may contain errors. 
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Delimitations 

1. Case brief analysis was limited to cases involving PK-12 public school employees 

claiming violations of their First Amendment free speech rights drawn from the opinions of the 

Courts of Appeal and federal district courts listed in the West’s National Reporter System from 

June 1, 2006 through 2010 under the following Key Numbers: 

 Constitutional Law 1990--Retaliation 

 Constitutional Law 1991--Public or private concern 

 Constitutional Law 1993--Discipline or reprimand 

 Constitutional Law 1994--Discharge 

 Constitutional Law 1995 – Nonrenewal of contract 

 Constitutional Law 2000--Coaches and other athletic employees 

 Constitutional Law 2001--Administrators 

 Schools 147.12--Exercise of rights; protected activity 

 Schools 147.28--Principals 

Guidelines for school leaders were based solely on patterns, themes, and trends appearing 

in court opinions, though legal commentaries and other analysis were consulted to provide 

comparison to the findings. 

 

Assumptions 

1. All cases for the study were found in West’s Education Law Reporter System.  Short 

summaries of cases provided by West’s Education Law Reporter include aspects of case law in 

order to find those relating to retaliation for speech.  
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2. The West’s National Reporter System Key Number sub-descriptors selected in 

“Constitutional Law” and “Schools,” and each identified in the delimitations, supra, supplied 

cases about retaliation against PK-12 public school employees for exercise of speech. 

3. Case brief analysis provided a manageable record for data analysis. 

 

Researcher Position 

 Alaska is a highly structured collective bargaining state where teachers, as members of 

their local unions, address the minute details of their contract with the district.  As an active 

union leader I spent five years as an executive member of the local union in my school district.  I 

spent two years as treasurer, one year as a building representative, and two years as president.  In 

these roles I witnessed a variety of interactions between teachers and administrators, and was 

often called upon to represent a teacher or help resolve a dispute. 

The rural school district where I was employed was unique compared to districts I have 

visited both in Alaska and in other states.  Besides the high levels of union activity the teachers 

also experienced a wide variety of freedoms in their job.  Unlike many schools where curriculum 

is rigid, with detailed requirements for texts to be read, the curriculum in our district was 

designed to teach concepts.  This allowed teachers freedom to choose materials and lesson plans 

to teach the concepts.  The freedom of choice extended to bulletin boards and after school 

activities as well.  In most public schools in our nation bulletin boards or displays that represent 

particular religious values are prohibited, but in our school district an annual Christmas 

decorating contest was proof that these prohibitions did not apply.  Because of these freedoms 

teachers believed they were also free to speak, on any subject, without censure. 
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There were times a teacher’s speech not only exhibited poor judgment but disrupted the 

school.  These instances were defended as seriously as speech made by a teacher addressing 

abuse, fraud, or any other serious concern.  As teachers, and union members, we strongly 

believed we were protected by the United States Constitution’s First Amendment.  Since then I 

have learned there are far more limitations on teachers’ or administrators’ speech.  While our 

rural school district was unique both in academic freedom and union involvement, I realize the 

average teacher and administrator is unaware of exactly how limited his or her speech is. 

 

Organization of the Study 

 Chapter I is the introduction to the study.  This chapter provides the context of the 

problem, the statement of the problem, the purpose of the study, and the significance of the 

problem.  This chapter also provides definitions of terms, the limitations, delimitations, and 

assumptions of the study. 

 Chapter II is a review of the literature relevant to the topic of retaliation for teacher 

speech.  This chapter contains information about court attitudes, landmark U.S. Supreme Court 

decisions addressing public employee free speech cases, and a variety of court decisions in free 

speech cases in higher education and PK-12 education. 

 Chapter III explains the methodology of the study.   

 Chapter IV provides the data for the study in the form of case briefs, as well as a case 

analysis of the briefs.  

 Chapter V contains the summary of the study, its theoretical implications, and guidelines 

for school employees.  Recommendations for further study are included in this chapter.
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CHAPTER II 

LITERATURE REVIEW 

 The First Amendment to the Constitution protects five essential rights: freedom of 

religion, freedom of assembly, freedom to petition the government, freedom of the press, and 

freedom of speech.  Heckman (2003) explained that the First Amendment was intended for the 

federal government, but the passage of the Fourteenth Amendment extended the coverage of the 

First Amendment to the states and to all citizens.  Speech, which can be verbal or symbolic 

expression, is protected by the First Amendment so all citizens may speak without governmental 

interference (Bernheim, 1986).  Until the mid-20th century, public employees did not benefit 

from constitutional free speech protections as conditions of employment (Smith, 2010).  

Therefore, it was not unusual for public employees who engaged in constitutionally-protected 

activities to face retaliation in the form of discipline or termination by their employer. 

 

Court Attitudes Prior to 1968 

 Prior to 1968, public employees who experienced employment retaliation for exercising 

their First Amendment right to speech generally encountered unsympathetic rulings in the courts.  

According to Bailey and Sindelar (1987) and Smith (2010) court attitudes did not support the 

rights of the public employee.  Since public employment is not a right and can be denied, the 

courts reasoned that public employers could place any conditions on employees (Smith, 2010).  

For example, in McAuliffe v. Mayor of New Bedford (1892), Justice Oliver Wendell Holmes 

wrote in a decision addressing the protected speech of a policeman: “[A policeman] may have a 
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constitutional right to talk politics, but he has no constitutional right to be a policeman” (Jurenas 

& Zhang, 1990, p. 436; Smith, 2010, p. 287).  And according to Smith (2010) the Court in Adler 

v. Board of Education (1952) stated, “If [public employees] do not choose to work on [terms that 

restrict their freedom of association], they are at liberty to retain their beliefs and associations 

and go elsewhere” (p. 287). 

 As society changes, the rules of society change.  It is no surprise then that court attitudes 

would begin to change in the late 1960s.  Smith (2010) provided an early example of this attitude 

shift when the U.S. Supreme Court, in Keyshian v. Board of Regents (1967), rejected the theory 

that public employment may be subjected to any conditions, regardless of how unreasonable (p. 

287-88).  It was not until 1968 that the Court applied this principle to the free speech rights “of 

public employees in the seminal case Pickering v. Board of Education” (Smith, 2010, p. 287-88).  

The Court’s decision in Pickering impacted not just public employment in general but 

specifically the context of public schools.  According to Geisel and Kallio (2010), “to understand 

the parameters of protected speech in the context of public school employment, historically one 

would begin with the U.S. Supreme Court’s decision in Pickering v. Board of Education” (p. 20).  

Pickering is one of only four cases addressing public employee First Amendment freedom of 

speech rights heard by the United States Supreme Court between 1968 and 2005.  Each of these 

four cases sought to balance the interests of employee speech rights with those of the employer 

to run an efficient and harmonious organization (Hooker, 1984a). 
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Landmark Free Speech Cases in the Supreme Court (1968-2005) 

Pickering v. Board of Education 

In 1968, in Pickering v. Board of Education the United States Supreme Court upheld a 

teacher’s right to criticize the school board for funding allocations (Bernheim, 1986; Hooker, 

1984a).  Marvin Pickering, a high school teacher in Illinois, wrote a letter to the editor of the 

local newspaper criticizing the local school board’s previous attempts to raise revenue and 

questioning the board’s allocations of scarce resources to athletics while neglecting educational 

programs (Bailey & Sindelar, 1987; Dyer, 1997; Hassenpflug, 2001; Jurenas & Zhang, 1990).  

The school administration dismissed Pickering by reasoning that his dismissal was in the best 

interests of the school (Bailey & Sindelar, 1987; Dyer, 1997; Hassenpflug, 2001).   

 Rather than deciding solely on whether or not Pickering’s speech was protected by the 

First Amendment, the U.S. Supreme Court developed the Pickering standard to find a balance 

between the interests of the employee and the interests of the employer (Bernheim, 1986; 

Hooker, 1984b; Nolte, 1985).  The Pickering standard, also called the “detrimental effect test” 

(Bailey & Sindelar, 1987, p. 1153) and the Pickering balance (Hassenpflug, 2001; Wenkart, 

2006), weighed the school’s interest in maintaining peace and order against the employee and 

community interest in constitutionally protected free speech.  Both Hooker (1984a) and Wenkart 

(2006) clarified a number of factors that may affect the balance of interests as identified in 

Pickering:  

1. speech that is directed to those in regular contact with the speaker;  
2. speech that could undermine authority and discipline of the supervisor or create 
disharmony among workers;  
3. speech that prevented the employee from performing job duties or interfered with the 
efficiency of the organization; and 
4. speech that can cause harm in the relationships among employees, particularly when 
the job situation requires loyalty and trust among employees for the organization to 
function properly. (Hooker, 1984a, p. 638; Wenkart, 2006, p. 2) 
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To summarize the Pickering balance, “speech is protected when it is not directed at immediate 

supervisors, when it is not disruptive of the workplace, when the supervisors’ ability to maintain 

discipline is not affected, and when the job does not require personal loyalty to the 

superintendent or board” (Hassenpflug, 2001, p. 2).  Commentary and analysis of court cases 

since Pickering often address how these factors are considered by the courts in applying the 

Pickering standard. 

 In Pickering the Court applied this new standard to reach its decision.  Geisel and Kallio 

(2010) claimed the Court faced a challenge in arriving at a balance of interests.  First, the Court 

held the teacher had a right to speak on matters of public concern since the speech was not 

reckless nor did it contain false statements (Geisel & Kallio, 2010, p. 20).  The employee’s 

interest was then balanced against the interests of the organization.  Geisel and Kallio (2010) 

explained this balancing test by the Court’s examination of Pickering’s speech and whether or 

not it impeded his performance in the classroom or interfered with the daily operations of the 

school (p. 20).  The Court’s decision upheld Pickering’s right to speak as a concerned citizen 

about school funding by reasoning there was high public interest in the topic, as well as interest 

in the teacher’s opinion, and the teacher was in a position to have personal knowledge of the 

subject (Bernheim, 1986; Jurenas & Zhang, 1990).  The Pickering decision was a landmark case 

because it addressed the teacher’s right to speak on matters of public concern as well as 

clarifying that the exercise of this right may not be cause for dismissal (Bailey & Sindelar, 1987; 

Dyer, 1997; Hassenpflug, 2001; Jurenas & Zhang, 1990).  Pickering clearly impacted public 

school employee freedom of speech rights as well as other public employee retaliation for speech 

cases. 
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Mt. Healthy v. Doyle 

In the unanimous United States Supreme Court decision of Mt. Healthy City School 

Board of Education v. Doyle (1977) the Court ruled that a teacher was legally using his First 

Amendment right of free speech in relating a school memorandum distributed to the teachers to 

the local radio station (Hooker, 1984a; Nolte, 1985).  However, the Court ruled against the 

teacher even though his speech was of public concern; the speech was not the only reason for his 

termination (Hassenpflug, 2001). 

 Doyle, a school teacher, called a local radio station to relate the contents of a school 

memorandum concerning teacher dress and appearance (Bailey & Sindelar, 1987; Jurenas & 

Zhang, 1990; Nolte, 1985).  Prior to the call to the radio station Doyle had been involved in 

altercations for swearing and making obscene gestures at female students (Bailey & Sindelar, 

1987; Jurenas & Zhang, 1990).  A month after his call to the radio station, Doyle was dismissed 

for “lack of tact in handling professional matters” (Bailey & Sindelar, 1987, p. 1156; Jurenas & 

Zhang, 1990, p. 431).  The Court’s ruling acknowledged that Doyle’s speech was 

constitutionally protected, but the school board provided evidence of reaching the same decision 

to dismiss Doyle in absence of the speech (Bailey & Sindelar, 1987).   

 In Mt. Healthy the Court established a test to determine whether or not an employee was 

being terminated in violation of First Amendment free speech rights.  According to Wenkart 

(2006):  

Under the test, the courts will attempt to answer three questions: 
1. Is the speech protected under the First Amendment? 
2. If so, was it a motivating factor in the disciplinary decision? 
3. If so, would the school district have nonetheless made the same disciplinary decision? 
   (p. 2) 
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This test expanded the Pickering test because the plaintiff had the burden of proof in answering 

the first two questions, and if successful the burden of proof shifted to the employer to answer 

the third question (Nolte, 1985, p. 445). 

 Bailey and Sindelar (1987) emphasized that prior to Mt. Healthy a teacher would only 

need to periodically engage in protected activity to make dismissal actions difficult. Therefore, 

the Mt. Healthy test provided a much needed benefit to employers in addressing personnel issues, 

particularly in allowing employers to show sufficient grounds for dismissal beyond the protected 

activity (Bailey & Sindelar, 1987).  The Mt. Healthy test also added an additional element to the 

Pickering balance by allowing employers to dismiss teachers even if some of the motivation is 

based on constitutionally-protected activity, and the school district can show the teacher would 

have been dismissed anyway, for reasons unprotected by the constitution or statutory law (Bailey 

& Sindelar, 1987; Jurenas & Zhang, 1990). 

 

Givhan v. Western Line Consolidated 

In 1979, in Givhan v. Western Line Consolidated School District, the United States 

Supreme Court expanded First Amendment protections to cover a teacher who privately 

communicated criticisms with the principal (Bernheim, 1986; Hooker, 1984a).  Bessie Givhan, a 

black junior high school teacher in Mississippi, privately complained to her principal about the 

school district’s court-ordered desegregation efforts, racial discrimination, and district 

employment practices (Hassenpflug, 2001, 2002; Jurenas & Zhang, 1990).  Jurenas & Zhang 

(1990) reported that the principal characterized the speech by the teacher “as ‘insulting, hostile, 

loud, and arrogant’” (p. 430).  Givhan was terminated for this speech. 
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 The Court held that a teacher, or any public employee, did not lose freedom of speech 

protection because the employee chose to speak in private rather than in a public forum like the 

previous cases (Bernheim, 1986; Hassenpflug, 2001, 2002; Hooker, 1984a; Jurenas & Zhang, 

1990; Nolte, 1985).  However, the private speech is protected only when the content of the 

speech is of public concern (Hassenpflug, 2001).  The Court noted the content of Givhan’s 

speech, which addressed racial discrimination and desegregation, were matters of public concern 

(Hassenpflug, 2002).  Since Givhan the Supreme Court has not heard any cases addressing the 

freedom of speech rights of PK-12 educators.  Yet, as PK-12 educators are public employees, 

cases involving public employees also affect teachers and school administrators.  The next 

landmark Supreme Court case is one such example.  Nolte (1985), in an analysis of Givhan, 

contended that the right to complain still has constitutional limits, limits that are further clarified 

in the next Supreme Court case of Connick v. Myers (1983). 

 

Connick v. Myers 

In 1983 the United States Supreme Court heard a public employee case that further 

clarified speech protections for public employees.  In Connick v. Myers, Sheila Myers, an 

assistant district attorney in New Orleans who had competently performed her job duties, was 

informed by her supervisor that she would be transferred to a different section of the criminal 

court system (Bailey & Sindelar, 1987; Hooker, 1984a, 1984b).  Myers unsuccessfully protested 

the transfer.  Myers then distributed a questionnaire to 15 other employees requesting their 

opinions on office transfer policy, office morale, the need for a grievance committee, the level of 

confidence in supervisors, and pressure to work for political campaigns (Bailey & Sindelar, 

1987; Hooker, 1984a, 1984b; Jurenas & Zhang, 1990).  Myers was subsequently terminated for 
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her refusal to accept the transfer and for insubordination related to the questionnaire (Bailey & 

Sindelar, 1987; Hooker, 1984a, 1984b; Dyer, 1997, 2000).   

 In order to determine whether Myers’ speech was protected by the First Amendment the 

Court examined the questionnaire to determine if the contents were a matter of public interest.  

The Court examined the questionnaire as a whole, including the context in which it was prepared 

and distributed (Bailey & Sindelar, 1987; Hassenpflug, 2001; Hooker, 1984a).  Hooker (1984a) 

observed: 

The Court, to the dismay of the dissent, stripped Myers of First Amendment protection 
when it determined that her questionnaire, when viewed as a whole, and in the context in 
which it was prepared and distributed, did not meet the test of public concern as the term 
was used in Pickering.  Myers’ questionnaire, the Court said, concerned only internal 
office matters, which is not a matter of public concern.  (p. 637) 
 

However, when examining the questionnaire in detail the Court did find one item, regarding 

political campaigns, to meet the test for public concern (Bailey & Sindelar, 1987; Hassenpflug, 

2001; Hooker, 1984a). 

The Court then had to weigh the interests of the speech with the disruption of the 

workplace (Hassenpflug, 2001).  In ruling the Court observed that all matters within a 

government office were not necessarily of concern to the public (Bailey & Sindelar, 1987; 

Hooker, 1984a, 1984b; Nolte, 1985).  The Court also clarified that for speech to address a public 

concern the courts must determine the content, form, and context of the statement as part of the 

whole (Jurenas & Zhang, 1990).  Finally, the Supreme Court ruled that Myers was not protected 

by the First Amendment in distributing her questionnaire to employees (Hooker, 1984a). 

 The Court’s decision in Connick seems to favor the public employer by narrowing what 

constitutes protected speech, although according to Bernheim (1986) the decision was consistent 

with the Court’s earlier cases.  Connick did not originate in an educational setting; however, 
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subsequent court rulings have relied upon its decision, thus making Connick important for public 

school employees facing employment retaliation for First Amendment claims (Bailey & 

Sindelar, 1987, p. 1158). 

 

The Threshold or Balancing Test: In Summary 

Each of the Supreme Court cases previously outlined seeks to balance the interests of the 

employee’s speech with the interests of the employer (Hooker, 1984a).  To determine if 

employee speech was covered by First Amendment protection a threshold test evolved in the 

courts based upon the rulings of Pickering, Mt. Healthy, Givhan, and Connick. This threshold 

test has also been referred to by a variety of names, including the “balance of interests” (Dyer, 

2000; Hassenpflug, 2001), the Pickering test (Dyer, 1997; Hassenpflug, 1999b; Heckman, 2003; 

Nolte, 1985), the Pickering standard (Hooker, 1984b), and the Pickering balance test (Bailey & 

Sindelar, 1987; Bernheim, 1986; Jurenas & Zhang, 1990), although it now includes elements 

from four Supreme Court cases, not just Pickering.  This four-part threshold test was used by the 

courts until 2006 and is summarized and explained below (also see Figure 1):  

 Step One: Speech was made as a citizen on a matter of public interest (Bernheim, 1986). 

 One aspect of this threshold was created first in Pickering by providing protection for 

employee speech when the employee speaks as a citizen on a topic of interest to the public - or of 

public concern.  The threshold was clarified further in Connick by emphasizing that the subject 

of the speech had to be one of public interest, not one of personal or job-related concerns 

(Bernheim, 1986; Dyer, 1997, 2000; Heckman, 2003).  To determine if the speech is personal or 

of public concern, the courts consider the time, place, and manner of the speech (Hassenpflug, 

2001).  As Bernheim (1986) explained: 
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Whether speech relates to a personal or public concern ‘must be determined by the 
content, form, and context of a given statement.’ The content of speech is, of course, the 
subject that an employee is talking about. The form is the manner in which opinions are 
expressed. The context is the circumstances under which the employee’s concerns arose. 
(p. 10) 
 

 Step Two: The courts balance the employers’ interest in harmony and efficiency of the 

workplace against the employees’ interests in free speech (Bernheim, 1986; Heckman, 2003). 

 This threshold advanced from Pickering (Jurenas & Zhang, 1990) and Connick (Hooker, 

1984b).  If the courts determine the speech was made as a citizen on a matter of public concern 

then the courts move to this step to balance the interests of the employer and the employee 

(Bernheim, 1986; Heckman, 2003).  If the courts rule in favor of the employer to maintain 

workplace harmony or efficiency then the speech is considered to not be protected by the First 

Amendment.  However, if the courts determine that the speech did not impair the harmony or 

efficiency of the workplace then the inquiry into the protections of the speech are advanced to 

step three. 

 Step Three: The employee shows the speech motivated employment retaliation 

(Bernheim, 1986). 

 If the courts balance the employer and employee interests and the speech inquiry 

advances to this step the employee has the burden of proof to show a connection between the 

speech and the subsequent retaliation (Bernheim, 1986; Heckman, 2003).  This threshold 

evolved from Mt. Healthy (Bernheim, 1986; Dyer, 2000; Hassenpflug, 1999b; Heckman, 2003; 

Nolte, 1985) and allows employers to dismiss incompetent teachers without threat of a First 

Amendment retaliation claim (Bailey & Sindelar, 1987).  If the employee can provide the burden 

of proof that retaliation was based upon protected speech, then the courts move to the fourth and 

final part of the test. 
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 Step Four: The employer shows that poor job performance, or other factors, would have 

led to the same employment action (Bernheim, 1986; Heckman, 2003; Nolte, 1985). 

 

 

Figure 1. The threshold test. 
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Created by Mt. Healthy the burden of proof now shifts to the employer to show the employment 

action would have been the same in the absence of the speech (Bailey & Sindelar, 1987; Dyer, 

2000; Hassenpflug, 1999b; Jurenas & Zhang, 1990).  Even if the employment action was partly 

motivated by the protected speech the employer can show substantial reasons why the same 

action would have been taken regardless of the protected speech (Jurenas & Zhang, 1990). 

 

Landmark Free Speech Case in the Supreme Court: Garcetti v. Ceballos (2006) 

 In a 5-4 decision in 2006 the Supreme Court ruled in Garcetti v. Ceballos that speech 

made by a public employee as part of his official duties would have no First Amendment 

protection (Cloud, 2009; Draschler, 2008; Mawdsley & Osborne, 2007).  Richard Ceballos, a 

supervising deputy district attorney for the Los Angeles County District Attorney’s office, 

claimed he suffered retaliatory employment action in violation of his First Amendment free 

speech rights (Cloud, 2006, 2009; Hassenpflug, 2007; Mawdsley & Osborne, 2007).  A defense 

attorney asked Ceballos to review an affidavit used to obtain a search warrant believing 

inaccuracies existed in the document.  This was considered to be a part of Ceballos’ job 

responsibilities (Cloud, 2006; Mawdsley & Osborne, 2007; McCarthy, 2006; Wenkart, 2006).  

Ceballos reviewed the affidavit, visited the location described in it, and found misrepresented 

facts and inaccuracies (Draschler, 2008; Mawdsley & Osborne, 2007; McCarthy, 2006; Wenkart, 

2006).  Ceballos discussed his findings with the sheriff without success (Cloud, 2006).   

Because Ceballos was concerned about the alleged misrepresentations made by the 

sheriff’s department personnel in the affidavit used by prosecutors he expressed the concerns to 

his supervisors (Cloud, 2009).  Later Ceballos wrote a memorandum to his supervisor about the 

concerns and suggested the case be dismissed (Cloud, 2006; Mawdsley & Osborne, 2007; 
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McCarthy, 2006; Wenkart, 2006).  After writing the memorandum Ceballos met again with his 

supervisors and the sheriff but the case went forward anyway (Cloud, 2006).  Ceballos was then 

subpoenaed to testify for the defense to explain the inaccuracies he found upon review of the 

affidavit (Cloud, 2006; Hassenpflug, 2007; McCarthy, 2006; Wenkart, 2006). 

Ceballos claimed he was subjected to retaliatory employment action as a result of the 

memorandum and testimony he gave about what he believed was a misleading search warrant 

(Geisel & Kallio, 2010).  Ceballos claimed he was reassigned to another courthouse in the 

county and was denied promotion (Cloud, 2006, 2009; Mawdsley & Osborne, 2007; McCarthy, 

2006; Wenkart, 2006).  McCarthy (2006) added that Ceballos claimed he received hostile and 

rude treatment by his supervisors as well as threats from the supervisors before testifying.  

McCarthy (2006) stated the one murder case assigned to Ceballos was reassigned to a deputy 

without equivalent experience and Ceballos was barred from future murder cases.  When 

Ceballos was unsuccessful in finding resolution through the formal grievance process, he filed 

suit (Cloud, 2009). 

 Cloud (2006) reported that the Ninth Circuit Court of Appeals upheld the free speech 

claim of Ceballos by referring to Pickering and Connick in the decision, stating the 

memorandum written by Ceballos addressed misconduct, a topic of public concern, and was 

therefore protected speech. On appeal the Supreme Court disagreed with the Ninth Circuit.  

According to Cloud (2006) the Supreme Court did not consider this case as a question of whether 

the speech was made by a citizen on a matter of public concern, like similar First Amendment 

free speech cases.  The primary question in Garcetti was to determine if the First Amendment 

protected public employees from employment discipline for speech made as part of their official 
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duties (Cloud, 2006; Geisel & Kallio, 2010; Wenkart, 2006).  The Supreme Court found the 

speech was not protected, and stated:  

When public employees make statements pursuant to their official duties, the employees 
are not speaking as citizens for First Amendment purposes, and the Constitution does not 
insulate their communications from employer discipline.  (Cloud, 2006, p. 855; 
Draschler, 2008, p. 201; Geisel & Kallio, 2010, p. 19; Mawdsley & Osborne, 2007, p. 
460; McCarthy, 2006, p. 875; and Wenkart, 2006, p. 6) 
 

Geisel and Kallio (2010) emphasized the Court’s recognition of the limited scope of the Garcetti 

decision by clarifying that expressions made pursuant to official duties were not protected, while 

statements or complaints made outside of employment may be protected. 

 Cloud (2006) reported that Justice Kennedy, writing for the majority, claimed the 

decision was consistent with Pickering, Connick, and progeny.  According to McCarthy (2006) 

the Garcetti “majority reasoned that where the comments are made is immaterial as long as they 

relate to official duties” (p. 875).  The majority also emphasized that public employees “have no 

right to be insubordinate in performing their jobs” since they are employees first (McCarthy, 

2006, p. 875).  According to Mawdsley and Osborne (2007) the majority claimed those who wish 

to expose wrongdoing are protected by a network of state and federal legislation like whistle 

blower protection laws, when the First Amendment does not protect them.  Cloud (2006) 

provided some examples of these laws, including the Whistleblower Protection Act and the 

Occupational Safety Health Act (p. 856). 

Justices Stevens, Breyer, and Souter’s dissenting opinions are well noted in the literature.  

Justice Stevens observed the illogical purpose in creating a new rule that would provide incentive 

for public employees to now express their concerns publicly before speaking privately with 

supervisors (Cloud, 2009; Mawdsley & Osborne, 2007).  According to Cloud (2009) Justice 

Breyer argued the Constitution should protect employees who report on matters of public 
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concern related to job duties.  Justice Breyer challenged the reasoning and legal basis for the 

decision (Cloud, 2006, 2009).  Justice Souter, also writing in the dissent, argued that public 

employees are members of the community that likely have informed opinions that are of interest 

to the public and should be protected (Cloud, 2006, 2009).  Justice Souter also cautioned the 

Justices to not assume the patchwork of state and federal whistle blower laws would protect 

public employees reporting wrongdoing (Cloud, 2006, 2009).  Justice Souter argued, according 

to Cloud (2006), “whistleblowers are not always protected from retaliation because speech 

addressing official wrongdoing can fall outside protected whistle blowing activity” (p. 864).  

Justice Souter argued “that public employees who report misconduct, fraud, or inefficiency in the 

workplace are entitled to protection from the First Amendment and existing statutes” (Cloud, 

2006, pp. 864-865). 

In his dissent Justice Souter raises an important question for those working in schools.  

Justice Souter questioned the impact of the Garcetti decision on academic freedom (Cloud, 2006, 

2009; Geisel & Kallio, 2010).  Mawdsley and Osborne (2007) quoted Justice Souter, who wrote 

that a “teacher is protected when complaining to the principal about hiring policy, but a school 

personnel officer would not be if he protested that the principal disapproved of hiring minority 

applicants” (p. 461).  Justice Kennedy, writing for the majority, responded to Souter’s concerns 

about academic freedom by acknowledging there is some argument that speech related to 

academics involves additional constitutional interests, yet these were not accounted for in this 

case and were not determining factors as to whether they would apply in the same way to a free 

speech case involving academics and teaching (Cloud, 2006; Geisel & Kallio, 2010; Mawdsley 

& Osborne, 2007). 
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Based upon a review of the literature and subsequent decisions by the various Courts of 

Appeal, it is difficult to determine whether the Garcetti decision resulted in a new clarification or 

a new interpretation of protected speech.  According to Smith (2010) the Garcetti decision 

resulted in three separate inquires for courts to determine whether speech is protected.  First, the 

court must determine if the employee speech was made pursuant to their official duties, or as a 

citizen (Smith, 2010).  If the employee passes the first hurdle by speaking as a citizen then the 

courts must determine if the speech was a matter of public concern (Smith, 2010).  If the speech 

addressed a topic of public interest then the courts would use the balancing test to balance the 

interests of the employee with those of the employer for “effective functioning” of the 

organization (Smith, 2010, p. 290).  According to Cloud (2006) the Garcetti decision indicates 

that public employees have an obligation to use restraint when speaking on matters related to 

their job duties, in other words they owe allegiance and loyalty to their employer just like 

employees in the private sector (p. 856). 

 

Federal Level Court Cases in Education 

 In a review of the literature it is apparent authors have differing opinions on whether or 

not higher education cases should be treated separately from PK-12 education cases.  This may 

be due to a lack of distinction between higher education and PK-12 education as a standard for 

the courts (Dyer, 1997, p. 311-312).  For the purposes of this literature review, the retaliation for 

employee speech cases in the education arena are divided by the type of speech, rather than by 

categorical level (i.e. higher education or PK-12, teachers or coaches). 
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Speech Related to Noncompliance or Violations of Federal or 
State Mandates before 2006 

Heckman (2003) noted in Clay v. Board of Trustees of Neosho County Community 

College (1995) an example of speech relating to noncompliance of federal regulations.  Clay, the 

women’s basketball coach, successfully challenged the termination of his employment as a 

violation of the First Amendment and Title IX by claiming his speech regarding the 

noncompliance of the school’s women’s program was the reason for the dismissal (Heckman, 

2003).  “The Kansas district court found this topic of discrimination by a public educational 

institution touched on a matter of public concern” (Heckman, 2003, p. 45).  Heckman (2003) 

provided an identical claim violation in Dugan v. Oregon State University (1998).  Dugan, a 

female softball coach, was successful in her lawsuit by establishing that her speech was protected 

and was the reason for the discontinuance of the softball team (Heckman, 2003, p. 46-47). 

 

Speech Related to Noncompliance or Violations of Federal or 
State Mandates after Garcetti v. Ceballos (2006) 

A federal district court in Delaware applied Garcetti in a case about a school psychologist 

in Houlihan v. Sussex Technical School District Board of Education (2006) (Cloud, 2009).  

According to Cloud (2009), Dorothy Houlihan, a school psychologist and special education 

coordinator, claimed the nonrenewal of her employment contract was retaliation in violation of 

protected speech.  Houlihan claimed “she spoke about the administration’s failure to comply 

with provisions in the Individuals with Disabilities Education Act (IDEA)” (Cloud, 2009, p. 5).  

According to Cloud (2009), the federal district court dismissed her First Amendment claim and 

“held that Houlihan clearly made her comments in her official duties as school psychologist and 

special education coordinator” and would not be protected speech (p. 5). 
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 Hassenpflug (2009) illustrated a case of a student teacher in Alabama who sued both the 

school district and the university claiming the loss of school placement was a violation of her 

First Amendment free speech rights in Miller v. Houston County Board of Education (2008).  

According to Hassenpflug (2009) Nancy Miller was a pre-service teacher looking for a student 

internship after completing her coursework at Troy University.  The Director of Professional 

Internships recommended Miller to the superintendent of the Houston County Board of 

Education to fill a vacant special education teacher position at a high school (Hassenpflug, 

2009).  The superintendent hired Miller as a substitute for the vacant position and approved 

Miller for the internship, assigning her to cooperating teacher Paul Savage (Hassenpflug, 2009). 

While attending meetings Miller observed that some special education students did not 

have the legally required IEPs (Hassenpflug, 2009).  According to Hassenpflug (2009) Miller 

shared this information with her university supervisor who advised her to discuss it with her 

cooperating teacher.  Miller then met with Savage, the principal, and the assistant principal to 

discuss her concerns about missing IEPs (Hassenpflug, 2009).  Hassenpflug (2009) reported that 

days later Miller was warned by the Director of Professional Internships to stop upsetting people 

or she may fail her internship.  Miller continued to have problems, for example she was asked to 

sign IEP forms for meetings she had not attended (Hassenpflug, 2009).  Miller continued to 

voice her concerns to officials, and although she followed guidelines given to her in the Intern 

Handbook she received poor evaluations for leaving the school to meet with the coordinator of 

federal programs (Hassenpflug, 2009). 

Eventually the Dean ended Miller’s internship and the school subsequently dismissed 

Miller as a special education substitute teacher (Hassenpflug, 2009).  When Miller sued the 

university and the school district for violating her free speech rights the federal district court first 
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had to determine if Miller was speaking as a student or as an employee (Hassenpflug, 2009).  

Since Miller’s complaints related to her job the court applied the Garcetti decision to determine 

if her speech was made as an employee or as a citizen (Hassenpflug, 2009).  Miller’s concerns 

stemmed from information she received as a special education teacher, thus speech about those 

concerns was made as an employee and not protected by the First Amendment (Hassenpflug, 

2009). 

 

Speech Related to Athletics before 2006 

Heckman (2003) and Jurenas and Zhang (1990) noted a case of speech related to 

athletics, where the court’s use of the balancing test tipped in favor of the employer in Hall v. 

Ford (1988).  Hall, a tenured professor and university athletic director, was fired as athletic 

director for publicly commenting on his concerns about alleged NCAA violations.  According to 

Jurenas and Zhang (1990), Hall claimed there were several university violations including the 

changing of grades and allowing ineligible athletes to play.  While Hall’s speech was a matter of 

public concern, the District of Columbia Circuit Court found in the balancing test that the 

institution’s interest in efficiency outweighed that of Hall’s right to speak (Jurenas & Zhang, 

1990, p. 436).  Heckman (2003) noted the courts application of a loyalty factor as a part of the 

balancing test.  The court considered Hall to be a voluntary policy maker in his position of 

athletic director and therefore had given up the constitutional right to criticize his employer 

(Heckman, 2003, p. 38; Jurenas & Zhang, 1990, p. 440). 
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Speech Related to Athletics after Garcetti v. Ceballos (2006) 

Hassenpflug (2007) reported the use of Garcetti in Gilder-Lucas v. Elmore County Board 

of Education (2006) to affirm an Alabama teacher’s speech was not protected because it was part 

of her official job duties.  In March 2004 parents complained to the principal about cheerleading 

tryouts, and the possibility of racial bias in the selection, which launched an investigation into 

the matter (Hassenpflug, 2007).  Angela Gilder-Lucas, a high school science teacher and junior 

varsity cheerleading sponsor, cooperated with the investigation by giving a written response to 

six questions the principal designed (Hassenpflug, 2007).   

While Gilder-Lucas did indicate in her written answers that there were some problems 

with the process, the principal informed the parents no problems existed (Hassenpflug, 2007).  

According to Hassenpflug (2007) the principal then recommended Gilder-Lucas for nonrenewal 

based on poor classroom performance and failure to turn in some lesson plans, although Gilder-

Lucas had positive evaluations that year.  Hassenpflug (2007) noted the federal district court 

found Gilder-Lucas’ speech to not be protected since the speech addressed an internal matter, not 

a matter of public concern.  The federal district court stated her speech “was a personal grievance 

addressed solely to the principal, not the public” (Hassenpflug, 2007, p. 480).  This decision 

appears to align with Pickering-Connick.  Hassenpflug (2007) observed that on appeal the 

Eleventh Circuit agreed with the federal district courts decision but added an application of 

Garcetti to the opinion as well.  The circuit court found her speech to be a part of her job duties 

since she was responding to questions from the principal (Hassenpflug, 2007).  It appears in this 

case the application of Garcetti was overkill, since the conclusion would have been the same 

regardless.  
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Speech Made to the General Public, Including the Media, before 2006 

Many cases address free speech rights of school employees who, like Pickering, faced 

retaliation after speaking to the media.  Many of these cases seem to have similar elements to 

Pickering including the outcomes.  Bailey and Sindelar (1987) and Heckman (2003) provided an 

example in McGee v. South Pemiscot School District R-V (1983) where a local newspaper 

published a letter, written by the junior varsity track coach and art teacher, protesting the recent 

school board decision to cut the junior varsity track team.  The teacher’s contract came up for 

renewal days later and the school board voted to not renew him (Heckman, 2003).  According to 

Bailey and Sindelar (1987) the community had debated the topic of the discontinuation of the 

junior high school track team for some time and was thereby viewed as a matter of public 

interest by the court.  Since the speech of the teacher did not contain false statements and was of 

public interest the court had to examine whether or not the speech interfered with the harmony 

and operation of the school (Bailey & Sindelar, 1987; Heckman, 2003).  According to Heckman 

(2003) the Eighth Circuit admitted the relationship between the teacher and the school board may 

have been strained but the speech did not impact the relationships of the teachers and was 

therefore given protection. 

 Both Dyer (1997) and Jurenas and Zhang (1990) reported a similar decision in Sinnott v. 

Skagit Valley College (1987) where a tenured welding professor was dismissed for 

unprofessional conduct and insubordination after commenting on the college administration to 

the local newspaper.  The Washington appellate court found Sinnott’s speech to be 

constitutionally protected but ruled his dismissal was not substantially motivated by the speech 

and the institution had a need to maintain efficient operation (Jurenas & Zhang, 1990, p. 433).  

Dyer (1997) noted in Sinnott the careful consideration the court gave in the balancing test to 
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harmony among workers (Dyer, 1997, p. 315-316).  Both authors explain the reasoning of the 

court in the final analysis differently.  Jurenas and Zhang (1990) stated the court found Sinnott’s 

speech to not be the motivating factor for his dismissal.  Dyer (1997) asserted the application of 

the balancing test tipped the court’s opinion in the employer’s favor.  It appears the court could 

have reached its decision based upon the employer having other reasons for Sinnott’s dismissal 

but continued its analysis to include an unnecessary use of the balancing test. 

 Regardless of the Supreme Court’s decision in Pickering to protect teacher speech on 

matters of public interest, the Fifth Circuit appears to have taken a different approach.  The Fifth 

Circuit’s decisions were some of the earliest addressed in the literature with a new trend 

emerging in 1992.  Cloud (1993) and Hassenpflug (2002) noted in Kinsey v. Salado (1992) a 

case where the dispute not only centered specifically on the speech of an administrator but also 

established a precedent in rejecting speech protection to administrators.  According to Cloud 

(1993) a dispute arose between a superintendent and the local school board because of the 

superintendent’s public speech opposing candidates during the school board election.  After the 

election, the superintendent was suspended by the newly elected board members (Cloud, 1993).  

Cloud (1993) observed the court of appeals’ attempt to balance the interests in favor of the board 

who had a “right to loyal and efficient public service” (p. 909).  It is important to note Kinsey did 

not relinquish his constitutional rights because of his position, but the close working relationship 

required by the position outweighed his personal rights to free speech (Cloud, 1993, p. 910). 

 While the media may show interest in the speech of a school employee, the courts may 

not define the content of the speech as a matter of public interest that deserves First Amendment 

protection.  Heckman (2003) illustrated this in Lancaster v. Independent School District No. 5 

(1998), where a varsity high school football coach in Oklahoma made remarks to the local 
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newspaper that resulted in his nonrenewal of his coaching contract, but not his teaching contract.  

According to Heckman (2003) Lancaster had been given a one-game suspension and upon 

reinstatement was quoted in the newspaper as saying nothing had come from the suspension.  A 

couple months later Lancaster was quoted again in the newspaper commenting on the lack of an 

explanation for the earlier suspension (Heckman, 2003).  When the board only renewed his 

teaching contract Lancaster resigned as a teacher, claiming retaliation for his remarks to the 

newspaper (Heckman, 2003).  Heckman (2003) reported that the Tenth Circuit found Lancaster’s 

speech did not address a matter of public concern and stated, “Media publicity of a dispute is not 

determinative of whether a public employee’s speech was a matter of public concern” (p. 43). 

 

Speech Made to the General Public, Including the 
Media, after Garcetti v. Ceballos (2006) 

Geisel and Kallio (2010) reported in Deschenie v. Board of Education of Central 

Consolidated School District (2007) a case where the Tenth Circuit analyzed a retaliation for free 

speech claim using the Pickering-Connick analysis rather than Garcetti.  According to Geisel and 

Kallio (2010) Deschenie, the school district’s Director of Indian Education and Bilingual 

Education, misunderstood a statement made by the president of the school board as indicating a 

desire to eliminate the bilingual program.  After the meeting Deschenie spoke to the board 

member and followed up with reports recommending remedies for the bilingual program (Geisel 

& Kallio, 2010).  At a later date both Deschenie and the board president spoke at a meeting on 

Indian Education (Geisel & Kallio, 2010).  According to Geisel and Kallio (2010) the board 

“president clarified his position on the bilingual program” while Deschenie “espoused how she 

believed the school district was not adequately supporting the bilingual program” (p. 26).  With 

district approval Deschenie wrote an article for a local newspaper, but the newspaper also printed 
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the thank you letter Deschenie sent to them after the article was published (Geisel & Kallio, 

2010).  Due to wording in the thank you letter the public became aware of the issue with the 

bilingual program (Geisel & Kallio, 2010).  Eventually Deschenie was terminated from her 

position in what she claimed was a violation of her free speech rights (Geisel & Kallio, 2010).  

According to Geisel and Kallio (2010) “the court applied a rather disjointed application of 

Pickering” to find the speech was unprotected because the district could expect Deschenie’s 

speech would cause a disruption (p. 26).  Geisel and Kallio (2010) noted the court did not 

explain why it did not apply Garcetti to the analysis. 

 In Almontaser v. New York City Department of Education (2008) the Second Circuit 

applied Garcetti to a case involving an interim principal (Geisel & Kallio, 2010).  According to 

Geisel and Kallio (2010), Almontaser, the acting interim principal of a New York City public 

high school that offered Arabic language classes and fostered a multicultural understanding, was 

contacted by the New York Post requesting an interview about an unaffiliated group of women 

who were selling t-shirts printed with “Intifada NYC” (p. 28).  Almontaser, though reluctant to 

grant the interview, was directed by the City’s Department of Education to participate in the 

interview and was given a press officer to monitor it (Geisel & Kallio, 2010).  According to 

Geisel and Kallio (2010) the published content of the interview was sensationalized and created 

controversy over the misrepresentations.  Almontaser then did as she was directed by the Deputy 

Mayor for Education and Community Development, to apologize and resign from her position 

(Geisel & Kallio, 2010).  When the school district posted a position for a full time principal 

Almontaser applied, and two days later a story ran in the New York Times quoting the position of 

the Chancellor’s office that Almontaser would not be given a position as a principal (Geisel & 

Kallio, 2010).  Geisel and Kallio (2010) reported that Almontaser claimed her consideration for 
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employment was denied based upon the embellished news stories, and her speech was protected 

since it addressed an Arab organization’s t-shirt sales, not school policy.  The Second Circuit 

disagreed and, citing Garcetti, determined Almontaser’s speech in the interview was made as 

part of her official duties as interim principal and was not protected (Geisel & Kallio, 2010). 

 

Speech Related to Criticisms of School Policies or Practices before 2006 

Bernheim (1986) provided an example in Gregory v. Durham County (1984) where an 

employee expressed job-related concerns shared by a group of employees in a way that made the 

speech appear only as a personal interest.  The court found the speech to not be protected since 

the employee was not acting as a representative of the other employees when she made her 

complaint to the board and urged them to change their schedule (Bernheim, 1986).  Instead her 

speech touched on her personal vacation plans, not the shared concerns of the other 20 

employees (Bernheim, 1986, p. 14).  Gregory provides an important lesson by reminding the 

employee who wishes to represent the concerns of a group to direct the speech in such a way that 

the audience is clear about the topic of the concern and the group being represented.  

According to Bernheim (1986) and Hassenpflug (2001), when speech that is critical of a 

district is made by groups of employees, rather than individuals, the courts tend to provide 

greater protection because the speech is more likely to address issues of public concern.  This 

was well illustrated by Hassenpflug (2001) in Southside Public Schools v. Hill (1987), where 

four female teachers and a female principal of a rural elementary school in Arkansas experienced 

adverse employment action after expressing their concerns with the implementation of a special 

education program in their school.  According to Hassenpflug (2001) the group first took their 

concerns to the district’s director of special education but after receiving an unsatisfactory 
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response the group spoke with administrators and the school board in the district.  When this 

failed to correct the problems the group, along with eight other teachers, sent a letter to the 

Arkansas Department of Education, who initiated an investigation into the school district 

(Hassenpflug, 2001).  Hassenpflug (2001) reported that in retaliation for embarrassing the school 

district the principal and one teacher were forced to resign, while three teachers were 

nonrenewed.  The district asserted this was due to a personal conflict between the principal and 

teachers, and the director of special education (Hassenpflug, 2001).  Hassenpflug (2001) 

observed the Eighth Circuit found no evidence of a personal feud motivating the letter and 

considered the writers of the letter to be citizens speaking on issues of public concern, not an 

employment issue. 

A similar decision to Southside was made in a federal district court in Illinois in Love v. 

City of Chicago Board of Education (1998), where three faculty members of an elementary 

school faced employment retaliation for their speech addressing problems in the special 

education program in the school (Hassenpflug, 2001).  Hassenpflug (2001) noted the school 

district insisted the speech should not receive First Amendment protection because the faculty 

had a personal interest in the topic of their speech, but the court disagreed.  “A teacher’s personal 

stake in the issue does not automatically turn it in to unprotected speech” (Hassenpflug, 2001, p. 

5).  Unlike in Southside Hassenpflug (2001) reported that the court in Love, considered each 

faculty member’s case separately, but concluded that all the teachers were speaking on a matter 

of public concern and any disruption in the school was a result of the administration’s attempts to 

silence their speech.  

Hassenpflug (2001) noted that a problem often arises where “a teacher’s speech could 

simultaneously address public and private concerns” (p. 10).  Federal courts may not all agree on 
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how to classify speech critical of school programs as either speech of a citizen that is protected 

or speech that is a personal grievance and therefore unprotected.  This is well-illustrated in a 

Tenth Circuit case described by Hassenpflug (2001) in Saye v. St. Vrain Valley School District 

RE-IJ (1986), where a special education teacher was nonrenewed after complaining about the 

allocation of aides and discussing the situation with parents.  Saye completed her first year 

teaching with a positive evaluation and a recommendation from the principal that she consider 

transferring to a different school to avoid a stressful situation with a student and his parents 

(Hassenpflug, 2001).  The next year the principal recommended Saye for an involuntary transfer 

after the same parents threatened a lawsuit, but Saye was not transferred (Hassenpflug, 2001).  

The third year of Saye’s employment the principal reduced her aide allocation and after a 

fruitless complaint to the director of special education Saye worked with another teacher to share 

an aide (Hassenpflug, 2001).  According to Hassenpflug (2001) this arrangement created 

problems with other teachers and aides and several meetings were needed to resolve the problem.  

Hassenpflug (2001) also reported that Saye discussed the problem with the parents of two 

students.  Based upon these complaints Saye was recommended for nonrenewal (Hassenpflug, 

2001).  The Tenth Circuit found all of Saye’s speech was linked to her complaints about aide 

allocation and its effects on her, not on meeting the needs of students or on the implementation 

of the special education program, and was not a matter of public concern (Hassenpflug, 2001).  

Hassenpflug (2001) concluded that courts will perceive speech as unprotected if the speech 

appears only to be a teacher’s personal grievance. 

The courts often find it difficult to balance the free speech rights of the employee with the 

need for the administration to maintain an efficient and harmonious workplace, particularly in 

cases where the speech criticizes school policies and practices.  This was illustrated by Borreca 



 

37 
	

and Russo (2005) in their analysis of Settlegoode v. Portland Public Schools (2004), where a 

special education teacher claimed her right to free speech was violated when her contract was not 

renewed because she criticized the school district’s treatment of special education students.  

According to Borreca and Russo (2005), Settlegoode, an itinerant adapted physical education 

teacher in an Oregon school district, expressed her concerns about the facilities and programs for 

students with disabilities to her immediate supervisor, Susan Winthrop.  Unsatisfied with 

Winthrop’s response, Settlegoode wrote a ten-page letter to the next supervisor in the chain of 

command, Robert Crebo, which addressed the perceived shortcomings of the district and 

criticized her immediate supervisor (Borreca & Russo, 2005).  Borreca and Russo (2005) 

reported that Settlegoode had received positive evaluations up until the letter she sent to Crebo, 

but the next evaluations were negative and even threatened recommendation for nonrenewal of 

her contract if Settlegoode did not improve.  Settlegoode then wrote a long letter to the 

superintendent claiming she was being subjected to retaliation for her speech addressing 

inadequacies in the district’s treatment of students with disabilities (Borreca & Russo, 2005).  

Settlegoode’s contract was not renewed (Borreca & Russo, 2005).  Borreca and Russo (2005) 

noted that the Ninth Circuit held Settlegoode’s speech was a matter of public concern, and since 

the administrators violated her rights they were liable for damages for almost one million dollars.  

Borreca and Russo (2005) asserted that Settlegoode provides important lessons by strengthening 

the right of teachers to speak about inequalities in services for students while holding 

administrators accountable. 
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Speech Related to Criticisms of School Policies or Practices 
after Garcetti v. Ceballos (2006) 

According to Hassenpflug (2007) a federal district court in Michigan found a high school 

teacher’s nonrenewal was not in retaliation for speech because his speech was not protected in 

Montle v. Westwood Heights School Dist. (2006).  Steve Montle, an untenured teacher, 

participated with other teachers in wearing bright green local education association shirts printed 

with “Working without a Contract” on select Fridays (Hassenpflug, 2007).  Hassenpflug (2007) 

reported that some teachers complained to the principal when Montle confronted those who did 

not wear the shirt.  Montle claimed his speech caused his nonrenewal at the end of year 

(Hassenpflug, 2007).  Hassenpflug (2007) reported the judge citing Pickering, Connick, and 

Garcetti in his decision.  “In order to insure efficiency, the public employer can discipline an 

employee for workplace speech even if that speech is made as a citizen about a matter of public 

concern” (Hassenpflug, 2007, p. 478).  Since Montle’s job was to educate, his speech interfered 

with his teaching (Hassenpflug, 2007). 

 In D’Angelo v. School Board of Polk County, Fla. (2007) the Eleventh Circuit applied 

Garcetti in its decision to find the speech of a principal, as well as his associational rights, to be 

unprotected (Geisel & Kallio, 2010).  According to Geisel and Kallio (2010), Michael D’Angelo 

was the principal of a failing school that would not be receiving additional staff or money.  

D’Angelo began talking to teachers and other administrators about converting the public school 

to a charter school (Geisel & Kallio, 2010). Although the staff voted against converting the 

school, D’Angelo continued to promote the idea (Geisel & Kallio, 2010).  Geisel and Kallio 

(2010) reported that the superintendent cancelled a staff meeting called by D’Angelo to discuss 

the conversion of the school, and fired D’Angelo four days later.   
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According to Geisel and Kallio (2010), Florida statute prohibits a school administrator 

from retaliating against another school employee who may be involved in establishing a charter 

school.  D’Angelo referred to this statute as the basis of his lawsuit in establishing his dismissal 

for protected speech (Geisel & Kallio, 2010).  When the Eleventh Circuit heard the case the court 

acknowledged that the use of school resources to communicate with staff did not make the 

speech that of an employee (Geisel & Kallio, 2010).  Geisel and Kallio (2010) observed that 

D’Angelo repeatedly argued he was responsible for pursuing the best educational opportunities 

for students, an assertion the court viewed as part of his employment duties.  Based upon this 

assertion, the court found “D’Angelo’s speech was that of an employee and not a private citizen” 

(Geisel & Kallio, 2010, p. 30) and the court need not apply the first prong of the Pickering test.  

 In Borden v. School District of Tp. of East Brunswick (2008) the Third Circuit Court of 

Appeals heard a case involving the free speech rights of a teacher and high school football coach 

who was protesting a school policy that prohibited staff from participating in student-initiated 

prayer (Geisel & Kallio, 2010).  According to Geisel and Kallio (2010) Marcus Borden was 

warned not to continue his practice of “taking a knee with his team during a locker-room prayer” 

(p. 24).  Borden believed this prohibition was a violation of his First Amendment free speech 

rights (Geisel & Kallio, 2010).  The circuit court applied Pickering to determine that the speech 

was not protected since it was not a matter of public concern (Geisel & Kallio, 2010).  While the 

court did not apply Garcetti in the decision, Geisel and Kallio (2010) reported the court’s 

uncertainty about applying Garcetti to speech related to teaching or scholarship.  Geisel and 

Kallio (2010) noted the court did grant that if Garcetti were applied, Borden’s speech would be 

made pursuant to his duties as a football coach and would not be protected speech. 
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In Posey v. Lake Pend Oreille School Dist. No. 84 (2008) a school employee sued the 

school district, arguing the elimination of his job was in retaliation for protected speech (Geisel 

& Kallio, 2010; Smith, 2010).  Robert Posey, a security specialist at Sandpoint High School, 

expressed his concerns about the school’s safety and the enforcement of school policy to the 

principal (Geisel & Kallio, 2010; Smith, 2010).  Eventually Posey composed a letter expressing 

his concerns, the response by the administration, and some personal grievances, which he 

delivered to several school and district administrators (Geisel & Kallio, 2010; Smith, 2010).  

Smith (2010) added that Posey met outside of school hours with two administrators, at his home, 

to discuss his concerns. 

Later Posey learned his job was being consolidated with three other positions to create 

one new position (Geisel & Kallio, 2010; Smith, 2010).  Posey applied for the position, was not 

hired, filed a grievance, and when he was not reinstated his employment with the school district 

came to an end (Geisel & Kallio, 2010; Smith, 2010).  According to Geisel and Kallio (2010), 

“none of the parties disputed that Posey’s concerns constituted a matter of public concern nor did 

they dispute that Posey wrote the letter on his own time using his own resources” (p. 32).  The 

primary disagreement between both parties focused on Posey’s job responsibilities and whether 

or not Posey had any policymaking responsibilities that would indicate the letters and the 

meeting were a part of his job duties (Geisel & Kallio, 2010; Smith, 2010).  Smith (2010) 

pointed out that the disagreement over Posey’s job responsibilities distinguished this case from 

Garcetti, in the eyes of the circuit court, because it “‘transformed’ the protected status inquiry 

‘into a mixed question of fact and law’” (p. 291). 

The court concluded that the dispute involved questions of fact that should be heard by a 

jury (Geisel & Kallio, 2010; Smith, 2010).  Both Geisel and Kallio (2010) and Smith (2010) 
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emphasized the Ninth Circuit’s acknowledgement of the split among the federal circuits in 

applying Garcetti, with the Fifth, Tenth, and D.C. Circuits determining the inquiry into speech as 

part of one’s job duties were matters of law.  Geisel and Kallio (2010) and Smith (2010) claimed 

the Third, Seventh, Eighth, and Ninth Circuits now determine the Garcetti inquiry to be a matter 

of both law and fact.  Smith also noted that the Eighth Circuit determined, “prior to Garcetti, that 

the Pickering balancing of interests test was a mixed question” (p. 292).  This mixed question is 

important procedurally because if there is no question of fact the court may decide as a matter of 

law.  However, if there remains an issue of fact, summary judgment sought by an employer is not 

available. 

 

Speech Criticizing Administration or Supervisors 

Cases where the speech criticized school administrators or supervisors occurred often in 

the literature.  In an analysis of cases occurring after Connick, Bailey and Sindelar (1987) 

suggested the courts were analyzing communications between school officials and teachers as 

well as balancing the free speech rights of teachers with the needs of the organization.  Bailey 

and Sindelar (1987) provided an example in Wells v. Hico Independent School Dist. (1984) 

where two teachers received lower performance ratings and then dismissal after complaining to 

the school board about a lack of administrative support for the federally funded Right to Read 

program, where one of the teachers was the director of the program as well as a full-time teacher.  

The Fifth Circuit ruled that the appearance of the teachers before the board was a matter of 

public concern, since the reading program had been a subject of much debate in the community, 

and the teachers were dismissed because of their protected activity (Bailey & Sindelar, 1987, p. 

1160).  
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 In Hamer v. Brown (1987) a non-tenured professor, Hamer, criticized the university 

administration to a state investigating committee examining a firefighting program (Jurenas & 

Zhang, 1990).  Hamer was given a terminal contract based on the university’s allegation that 

student attendance in the program led by Hamer had substantially declined (Jurenas & Zhang, 

1990).  The Eighth Circuit found Hamer’s comments were protected speech but the speech was 

not a substantial or motivating factor for his nonrenewal (Jurenas & Zhang, 1990). 

 Jurenas and Zhang (1990) observed the use of the balancing test working in favor of the 

employer in Maples v. Martin (1988), where five professors were involuntarily transferred from 

the mechanical engineering department to other departments on campus.  The professors claimed 

the transfer was in retaliation for a report they authored criticizing department leadership 

(Jurenas & Zhang, 1990).  The Eleventh Circuit found the criticism of the report to be protected 

speech but when the balancing test was applied the court found the “report interfered with the 

efficient operation of the department” and the professors had contributed to the disharmony of 

the department for over a decade (Jurenas & Zhang, 1990, p. 435). 

 

Chain of Command Policy before 2006 

Policy can often create problems, and Nolte (1985) examined how a channels policy used 

to limit school employees from directly communicating with a school board can violate First 

Amendment speech rights in Anderson v. Central Point School Dist. No. 6 (1984).  According to 

Heckman (2003) and Nolte (1985), Anderson, a coach in a school district in Oregon, spoke at an 

open school board meeting where the public was asked to share their views about the athletic 

program in under five minutes.  Anderson attempted to explain his ideas for restructuring the 

program and when he was unable to finish in the time allotted he sent the details in a letter to 



 

43 
	

members of the board (Nolte, 1985).  The superintendent scolded Anderson for not sending his 

letter through the proper channels according to the board policy and implied Anderson would no 

longer have a coaching position in the district (Heckman, 2003; Nolte, 1985).  The Ninth Circuit 

ruled that Anderson’s letter, although containing some elements of personal matters, addressed a 

topic of public concern and was protected speech (Heckman, 2003; Nolte, 1985).  The Ninth 

Circuit pointed out that “the Supreme Court has consistently held that teachers cannot be 

disciplined for exercising a right protected under the Constitution” and barred the board from 

enforcing “any policy which prohibits direct communication by teachers on matters of public 

concern with members of the district school board” (Nolte, 1985, p. 448).   

A similar case was heard by the Seventh Circuit Court of Appeals in Knapp v. Whitaker 

(1985), where a tenured teacher and coach was involuntarily transferred after filing a grievance 

(Bailey & Sindelar, 1987; Heckman, 2003).  Knapp had received high performance evaluations 

until he began to complain about inequitable reimbursement on a mileage allowance and 

expressed concerns over liability insurance coverage for those transporting student-athletes in 

private cars (Bailey & Sindelar, 1987; Heckman, 2003).  Knapp filed a formal grievance and 

when it was denied he sent a copy of the grievance to the school board and asked to speak at the 

next board meeting (Bailey & Sindelar, 1987).  According to Bailey and Sindelar (1987) and 

Heckman (2003), the superintendent warned Knapp not to communicate with the school board in 

violation of board policy.  After receiving poor evaluations Knapp filed another grievance “based 

upon the board’s policy that no one shall be punished nor harassed for attempting to implement a 

grievance procedure” (Bailey & Sindelar, 1987, p. 1161) and was eventually involuntarily 

transferred.  The Seventh Circuit found the mileage allowance to not be a topic of public 

concern, but the issue of liability insurance coverage for volunteers did constitute a topic of 
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public concern (Heckman, 2003).  According to Bailey and Sindelar (1987) the court found 

Knapp’s communication with the school board did not disrupt the operation of the district or the 

classroom, and found the teacher’s interest in speaking on a matter of public concern outweighed 

the district’s “interest in promoting efficiency by requiring that communication with the school 

board be channeled through the superintendent” (p. 1162). 

 

Chain of Command Policy after Garcetti v. Ceballos (2006) 

Another case occurring after Garcetti was reported by Geisel and Kallio (2010) and 

details a coach’s claim that a school district’s chain of command policy amounted to an 

unconstitutional prior restraint in Samuelson v. LaPorte Community School Corp. (2008).  

Starting in 1993 Samuelson violated the district’s chain of command policy by contacting 

individual board members, athletic directors, parents, and community members to discuss 

disparities in the athletic programs (Geisel & Kallio, 2010).  While Samuelson was the girls’ 

varsity basketball coach in 1999 the superintendent received multiple complaints about 

Samuelson (Geisel & Kallio, 2010).  According to Geisel and Kallio (2010) Samuelson 

requested information from the superintendent on how to file a Title IX complaint, information 

Samuelson gave to a student athletic group who filed the complaint against the school district.  

In 2003 the principal and athletic director recommended to the superintendent that 

Samuelson’s coaching contract be terminated (Geisel & Kallio, 2010).  Geisel and Kallio (2010) 

reported that the superintendent directed Samuelson to stop all complaints to the media, school 

board members, and the community and to follow the chain of command policy upon threat of 

discipline or termination.  Samuelson sued, claiming the chain of command policy amounted to 

an unconstitutional restraint (Geisel & Kallio, 2010).  The Seventh Circuit disagreed, concluding 
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that the speech addressed by the district’s policy was speech associated with an employee’s 

official duties, which under Garcetti is not protected by the First Amendment (Geisel & Kallio, 

2010). 

 

Speech Related to Misconduct before 2006 

Instances of speech reporting supervisor misconduct were often addressed in the 

literature.  Hassenpflug (2002) reported a case about an assistant principal’s speech in Canary v. 

Osborn (2000).  According to Hassenpflug (2002), after Canary attended a meeting where a 

principal shared test materials, and encouraged other principals to hand copy test questions to 

share with their teachers, Canary requested an investigation from state authorities regarding 

cheating on student achievement tests.  Later Canary’s contract was not renewed and his position 

in the school was eliminated ((Hassenpflug, 2002).  A new position with a similar job description 

was created, yet Canary was not offered the job but a teaching position instead (Hassenpflug, 

2002).  The Sixth Circuit considered the speech of the assistant principal to be protected 

(Hassenpflug, 2002, p. 15).  

 Hassenpflug (2002) reported a similar case in Patton v. School District #53 (2000), where 

Patton, a central office administrator, reported misconduct of the superintendent and the school 

board on a variety of issues (Hassenpflug, 2002, p. 15).  After Patton found work in a district in 

Indiana he sued his former school district for violating his free speech rights by demoting him 

from principal to the central office, and refusing his requests for reassignment to a principal 

position (Hassenpflug, 2002, p. 18).  According to Hassenpflug (2002) the federal district court 

in Illinois found the speech of an administrator reporting misconduct to be protected.   

Hassenpflug (2002) noted the similarities between Pickering, who wrote a letter, and Patton and 
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Canary who also “wrote letters to either county or state officials reporting their concerns” (p. 

24).  

 Instances of speech reporting supervisor misconduct often focused on whether the speech 

was a matter of public concern.  Hassenpflug (2005) reported the decision of a federal district 

court in New York, in DePace v. Flaherty and the Florida Union Free School District (2002), to 

protect the speech of a principal who suffered retaliation after reporting a superintendent’s 

misconduct.  The court considered the misconduct of the superintendent to be a matter of public 

concern (Hassenpflug, 2005). 

 Hassenpflug (2005) provided another example of a federal district court considering 

whether speech made by an administrator was of public concern in Fisher v. Wellington 

Exempted Village Schools Board of Education (2002).  Hassenpflug (2005) reported that Fisher 

shared her concerns in how the administration and board had dealt with a male teacher who had 

used school computers to view pornography of teenage girls.  After prohibiting future usage of 

school computers and a three-day suspension without pay, the male teacher was offered a 

contract to coach the girls junior varsity softball team (Hassenpflug, 2005).  Fisher claimed her 

involuntary transfer to a central office position, and nonrenewal of her principal contract, was 

made in retaliation for her protected speech on a matter of public concern and the district court 

agreed (Hassenpflug, 2005, p. 27-28). 

 The Second Circuit affirmed that misconduct is a matter of public concern and therefore 

reporting misconduct, or blowing the whistle, is a form of protected speech.  Hassenpflug (2005) 

observed in Hurdle v. Board of Education of the City of New York and Patricia Romandetto 

(2004) the courts affirmation that an elementary principal’s speech was protected as a matter of 

public concern and was the motivating factor in her transfer.  Hurdle blew the whistle on her 
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supervisor who claimed the redesign of a Corrective Action Plan for the school was created with 

the required input from the principal, faculty, and community when no participation took place 

(Hassenpflug, 2005, p. 24).  The court affirmed Hurdle’s transfer to another position was likely 

in retaliation for her protected speech (Hassenpflug, 2005). 

 The literature also addressed speech reporting misconduct related to the mistreatment of 

students, a topic of concern to the public.  According to Bernheim (1986) and Jurenas and Zhang 

(1990) the Supreme Court in Pickering upheld the right of a teacher to speak as a concerned 

citizen when the topic and the teacher’s opinion of the topic are of interest to the public, 

especially when the teacher is in a position to have personal knowledge of the subject.  This 

concept was well illustrated by Heckman (2003) in referencing the courts’ decision in Bowman 

v. Pulaski County Special School District (1983) where the Eighth Circuit’s belief that speech 

that addresses the possibility of students being physically mistreated is always of interest to the 

public.  In Bowman, two assistant football coaches at an Arkansas high school claimed their 

involuntary transfers to different schools to teach different subjects was in retaliation for their 

speech against the use of corporal punishment by the head coach (Heckman, 2003).  According 

to Heckman (2003) the Eighth Circuit found the speech to be a matter of public concern that did 

not disrupt the ability of the coach to provide instruction in the classroom and was therefore 

protected speech. 

 

Speech Related to Misconduct after Garcetti v. Ceballos (2006) 

Lower federal courts in the Second Circuit, according to Hassenpflug (2007), heard two 

cases following the Supreme Court’s Garcetti decision.  A federal district court in Delaware 

applied Garcetti in Wilcoxon v. Red Clay Consolidated School District (2006) and found a 



 

48 
	

teacher had engaged in protected speech (Hassenpflug, 2007).  According to Hassenpflug (2007), 

Richard Wilcoxon, a middle school physical education teacher in Delaware, was assigned to a 

team teaching position with female teacher Janay Freebery.  Wilcoxon claimed Freebery was 

often tardy or absent from classes, spending her time in personal pursuits (Hassenpflug, 2007).  

As a new teacher Wilcoxon did not address this during his first year teaching, but the next year 

he became concerned he might be held responsible if a student were to become injured when he 

had sole responsibility for a class that was intended to be team-taught (Hassenpflug, 2007).  

Hassenpflug (2007) reported that Wilcoxon spoke to Freebery about his concerns but instead of 

changing her conduct she retaliated by telling other faculty members she found Wilcoxon hard to 

work with.  Wilcoxon, after consulting a couple teachers, began to keep a record of Freebery’s 

conduct and absences (Hassenpflug, 2007). 

When Wilcoxon took a sick day in December 2003 an assistant principal found the 

journal while looking for Wilcoxon’s class list for a substitute and gave it to Freebery without 

knowing its purpose (Hassenpflug, 2007).  According to Hassenpflug (2007) Freebery brought it 

to the principal when she discovered the journal’s purpose, and when Wilcoxon returned to work 

the following day he was reprimanded by the principal.  Over the course of several meetings, 

including one without union representation, the principal and Freebery demanded to know the 

identity of the teachers who advised Wilcoxon to keep the record and the principal even gave 

him three discipline letters (Hassenpflug, 2007).  Hassenpflug (2007) added that Wilcoxon was 

threatened with contract nonrenewal by the principal, and threatened with a sexual harassment 

suit by Freebery.   

According to Hassenpflug (2007) Wilcoxon filed a gender discrimination complaint 

against the district with the Delaware Department of Labor, and complained verbally and in 
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writing to the district’s Director of Secondary Education, who did not respond.  After an 

unannounced classroom observation resulted in the first negative evaluation Wilcoxon had 

received, Wilcoxon asked the Director of Secondary Education to remove it from his file 

claiming the principal was retaliating for his filing a discrimination complaint (Hassenpflug, 

2007).  Hassenpflug (2007) observed the Director did not remove the evaluation and a month 

later the principal again reprimanded and eventually recommended Wilcoxon’s teaching contract 

not be renewed.  The superintendent found no evidence supporting the principal’s claims in the 

nonrenewal hearing and the Delaware Department of Labor found Wilcoxon had experienced 

retaliation for filing a gender discrimination complaint (Hassenpflug, 2007).  

According to Hassenpflug (2007) Wilcoxon filed suit.  Since Wilcoxon believed it was 

his journal that led to his nonrenewal the court reviewed the journal’s content and, applying 

Garcetti, found that keeping the record was not a part of his official duties (Hassenpflug, 2007).  

Hassenpflug (2007) pointed out that Wilcoxon could not be disciplined for speech made as a 

citizen, so the court moved to the next state of analysis by applying Connick.  Using this analysis 

the court concluded that the journal was a matter of public concern since it was kept in the 

interest of student safety (Hassenpflug, 2007).  Hassenpflug (2007) reported the final analysis of 

the court determined that the value of the speech outweighed the schools interest in efficiency.  

Therefore, the retaliation Wilcoxon experienced for his speech was a violation of his free speech 

rights (Hassenpflug, 2007).  

In McMahon v. New York City Board of Education (2006) a New York federal district 

court found a teacher’s letters were protected speech that may have caused the adverse 

employment action the teacher experienced (Hassenpflug, 2007).  In 1989 Elihu McMahon, a 

high school chemistry teacher, published a letter in the New York Times denouncing the 1987 
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investigation into the theft of school property, claiming it was inadequate (Hassenpflug, 2007).  

After the letter was published McMahon was suspended from his teaching position 

(Hassenpflug, 2007).  According to Hassenpflug (2007), McMahon was hired as a substitute at 

another school in the district eight years later, and while working there wrote a series of letters of 

complaint to the principal, superintendent, and the mayor about a variety of issues including 

“inappropriate interactions between female students and security guards” (p. 474). 

By early 1998 McMahon was working in his original position again (Hassenpflug, 2007).  

According to Hassenpflug (2007), McMahon wrote a letter to the superintendent in September 

1998 complaining about a fellow teacher, accusing the teacher of incompetence and padding 

grades.  McMahon was suspended the following year after an unsatisfactory evaluation 

stemming from 18 charges of misconduct and inefficiency (Hassenpflug, 2007).  The charges 

were later dismissed and McMahon returned to teaching in September 2001 (Hassenpflug, 2007).  

According to Hassenpflug (2007), the court applied Garcetti and found that none of the letters 

were written as part of McMahon’s official duties, but only three of the letters addressed matters 

of public concern and deserved First Amendment protection.   

Geisel and Kallio (2010) reported a case in the Tenth Circuit involving a superintendent 

who alleged the termination of her contract was retaliation for protected speech in Casey v. West 

Las Vegas Independent School District (2007).  As part of her role as superintendent, Casey was 

the CEO of the Head Start Program (Geisel & Kallio, 2010).  Casey discovered and reported to 

the school board that half the families being served by the Head Start program were ineligible 

(Geisel & Kallio, 2010).  Casey also informed the board of ways in which it was violating 

federal law, including the boards’ failure to advertise positions, and its failure to interview 

(Geisel & Kallio, 2010).  Casey also cautioned the board against its practice of making personnel 
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decisions in executive sessions because it was violating the State Open Meetings Act (Geisel & 

Kallio, 2010).  According to Geisel and Kallio (2010), when the board took no action to change 

its ways, Casey reported the Head Start problem to the federal government and the open 

meetings violations to the state’s Attorney General.  Subsequently, Casey was demoted to 

associate superintendent and soon after her contract was terminated.  The circuit court ruled that 

all of Casey’s speech was made pursuant to her official duties, except her report to the state’s 

Attorney General (Geisel & Kallio, 2010).  Geisel and Kallio (2010) declared that “the specific 

parameters of one’s official job duties become an important part of the analysis as to whether the 

speech at issue is protected” (p. 31).  

According to Cloud (2009) and Geisel and Kallio (2010), the Fifth Circuit applied the 

Garcetti analysis in Williams v. Dallas Independent School District (2007), where a high school 

football coach and athletic director claimed his free speech rights were violated when his 

contract was not renewed.  Gregory Williams began asking the principal and the office manager 

questions about the athletic budget, a responsibility of his job as athletic director (Cloud, 2009).  

When Williams failed to receive satisfactory answers he sent a memorandum to the principal 

protesting how the funds were being managed (Cloud, 2009; Geisel & Kallio, 2010).  After 

receiving the memorandum “the principal removed Williams as athletic director and later that 

same school year Williams’ contract was not renewed” (Cloud, 2009, p. 7). 

Cloud (2009) compared this case with that of Pickering because both teachers were fired 

after questioning how school authorities were using athletic funds.  While the topic of the 

speech, use of athletic funds, is a matter of public concern, the court applied Garcetti as the 

initial analysis to determine the role of the speaker (Cloud, 2009; Geisel & Kallio, 2010).  The 

Fifth Circuit ruled that Williams’ speech was pursuant to his official job duties as athletic 
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director and under Garcetti his speech was not protected (Cloud, 2009; Geisel & Kallio, 2010).  

Geisel and Kallio (2010) asserted that the decision in Williams exemplifies the new layer to free 

speech analysis provided by Garcetti (p. 32).  

The Seventh Circuit heard in Renken v. Gregory (2008) a case involving a professor at an 

institute of higher education (Cloud, 2009; Schmidt, 2009).  Dr. Kevin Renken, a tenured 

professor of engineering at the University of Wisconsin-Milwaukee, was designated the principal 

investigator and project director for a National Science Foundation (NSF) grant to enhance the 

undergraduate engineering curriculum (Cloud, 2009; Schmidt, 2009).  Renken and his colleagues 

disagreed with the Dean over several aspects of the project, from the processing of purchase 

orders to access to laboratory space (Cloud, 2009).  Renken believed administrators were 

mishandling the NSF grant money and felt obligated to speak out (Schmidt, 2009), and went so 

far as to accuse the Dean of being vindictive (Cloud, 2009).   

According to Schmidt (2009), Renken sued for illegal retaliation when the university 

reduced his pay and returned the NSF grant.  Cloud (2009) reported that the Seventh Circuit 

found Renken’s speech to not be “protected under the First Amendment because he spoke on 

matters directly related to his duties of teaching, research, and service” (p. 10).  Since Renken 

made his complaints about the use of NSF money as part of his official duties he was speaking as 

an employee, not a citizen, and the circuit court would not address whether his speech was a 

matter of a public concern (Cloud, 2009). 

Hassenpflug (2007) reported the use of Garcetti in a Connecticut federal district court in 

Pagani v. Meriden Board of Education (2006), where a teacher’s complaint about child abuse 

was unprotected speech because it was determined to be a part of the teacher’s official duties.  In 

September 2002 Richard Pagani, a middle school science teacher, was informed by two students 
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that a substitute teacher had shown the students a photo album of his trip to Europe which 

included a photo of the nude substitute teacher standing with two nude women (Hassenpflug, 

2007).  According to Hassenpflug (2007), “Pagani correctly recognized this incident as an 

incident of child abuse that as a teacher he was legally required to report to the Connecticut 

Department of Children and Families” (p. 475) but he first informed his principal with a union 

representative present.  Pagani was told by the principal to not report the incident, but two days 

later Pagani made an official verbal complaint with the appropriate state agency (Hassenpflug, 

2007). 

Hassenpflug (2007) reported that Pagani was summoned to the superintendent the 

following day to begin dismissal proceedings and was transferred to a permanent substitute 

position in another school.  The next month Pagani submitted a written report to the Department 

of Children and Families about the photograph album incident (Hassenpflug, 2007).  He was 

then reassigned as supervisor of in-school suspensions in a basement classroom, however, he 

was eventually returned to his teaching position in the middle school after internal grievance 

procedures and arbitration (Hassenpflug, 2007).  Hassenpflug (2007) observed Pagani was not as 

successful in court, where the federal district court found his free speech rights had not been 

violated.  Applying Garcetti, the court found Pagani was speaking as an employee, not a citizen, 

since his job required him to make the report as mandated by Connecticut law (Hassenpflug, 

2007).  Ultimately any adverse employment actions Pagani suffered because of his speech did 

not violate his First Amendment free speech rights (Hassenpflug, 2007). 
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Speech Involving Curriculum before 2006 

Violations of free speech rights often occur around a teachers’ delivery of curriculum to 

students.  In nearly all the literature providing case analysis the courts did not appear to protect 

the rights of the teacher who changes and disseminates curriculum in PK-12 public schools.  

Unlike higher education the concept of academic freedom rarely applies in, and is usually absent 

from, these cases.  Wenkart (2006) noted an example where a World History teacher claimed his 

termination was in violation of his First Amendment rights and in violation of his academic 

freedom in Kirkland v. Northside Independent School District (1989).   The teacher substituted 

the approved reading list with his own unapproved list (Wenkart, 2006).  The Fifth Circuit 

rejected the First Amendment claim since the teacher never publicly opposed the approved list 

nor attempted to have his own list approved by the school district and only appeared to object 

when his contract was not renewed (Wenkart, 2006).  The court also declined the notion that the 

teachers’ academic freedom was violated, as Wenkart (2006) explained the court’s belief that 

“the doctrine of academic freedom has never conferred upon teachers the control of public 

school curricula” (p. 9). 

School curriculum can also be changed through the absence or neglect of specific 

elements or topics.  Wenkart (2006) described an early case where the Seventh Circuit found a 

public school teacher could not disregard prescribed curriculum in Palmer v. Board of Education 

of the City of Chicago (1979).  The school district attempted, but was unable, to accommodate a 

teacher’s religious objections to participating in patriotic elements of the curriculum like the 

Pledge of Allegiance and celebrations of national holidays (Wenkart, 2006).  According to 

Wenkart (2006), the court found the expression of the teacher to be unprotected by the First 

Amendment since it changed prescribed curriculum.  The court also noted the compelling 



 

55 
	

interest of the state in choosing suitable curriculum that cannot be changed by individual teachers 

at whim (Wenkart, 2006). 

The phrase “compelling state interest” appears often in the literature and analysis of case 

law.  Wenkart (2006) reported another Seventh Circuit decision in Webster v. New Lenox School 

District (1990), where the court’s decision again found a compelling state interest in the choice 

and adherence of curriculum that is not left to individual teachers to change.  According to 

Wenkart (2006), the teacher claimed his First and Fourteenth Amendment rights were violated 

when the district prohibited him from teaching a non-evolutionary theory of creation.  The court 

held that school authorities can require subordinate employees to adhere to the curriculum 

(Wenkart, 2006). 

The Supreme Court of Colorado in Board of Education v. Wilder (1998) found that a 

teacher’s First Amendment free speech rights were not violated when the school district 

dismissed him for violating school policy by showing a movie with inappropriate content 

(Wenkart, 2006).   Wenkart (2006) again noted the reference the Supreme Court of Colorado 

made to the school’s legitimate pedagogical interest in controlling subject matter in the 

classroom. 

Under the concept of academic freedom public school teachers do not have control over 

the district’s prescribed curriculum, but most teachers would assume that the choice of classroom 

management and teaching methods would be theirs to make.  According to Wenkart (2006), in 

Bradley v. Pittsburgh Board of Education (1990) the Third Circuit found a teacher did not have 

academic freedom in choosing classroom management techniques or teaching methods.  In this 

case the teacher “sought a preliminary injunction preventing the school district from banning the 

teacher from using Learnball, a teaching methodology that the teacher wished to utilize as a 
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classroom management technique” (Wenkart, 2006, p. 9).  The court held that the concept of 

academic freedom and the teacher’s free speech rights did not extend to changing prescribed 

curriculum or classroom management techniques as determined by school policy (Wenkart, 

2006).  

An administrator’s control over speech as a pedagogical interest is not limited to teachers 

and school employees, but can include the speech of guest lecturers.  Wenkart (2006) illustrated 

this with Silano v. Sag Harbor Union Free School District Board of Education (1994) where a 

school board member was barred as a guest lecturer after his lecture to a science class included 

the showing of a film of bare-breasted women.  The Second Circuit held there was no violation 

of the school board member’s First Amendment rights, since school administrators can exercise 

“control over the speech of guest lecturers as teachers” (Wenkart, 2006, p. 11).  

  The Sixth Circuit took a different approach in Cockrel v. Shelby County School District 

(2001), where a teacher claimed her termination was based on the content of the speech provided 

by her guest speakers (Zirkel, 2000).  According to Wenkart (2006) and Zirkel (2000) a tenured 

fifth grade teacher in Kentucky invited guest speakers to her classroom for presentations on 

industrial hemp, an illegal substance in the state of Kentucky, as part of a culminating unit on 

tree conservation.   The teacher claimed her principal and superintendent were aware of her 

organizing the presentations, and speakers came to her classroom to speak about industrial hemp 

on at least three occasions in 7 years (Wenkart, 2006).  In April of 1996 the teacher was 

approached by CNN to cover the class presentations as part of a larger series on tree 

conservation and the teacher immediately informed the principal (Wenkart, 2006).  Almost two 

months later CNN, Woody Harrelson, and an entourage of others came to the school drawing 

national media attention, and subsequent complaints from the community (Wenkart, 2006).  
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According to Zirkel (2000) the teacher was reprimanded by the superintendent for Harrelson’s 

visit in September of 1996.  Wenkart (2006) observed that in the next year the school district 

adopted a new policy for guest speakers on controversial topics that required approval by school 

administrators and written consent from parents.  The teacher complied with the new policy in 

planning a second presentation by Woody Harrelson and filmed by CNN, and was granted 

approval by her principal (Wenkart, 2006).  According to Wenkart (2006), “the second visit 

garnered national media attention” and “a group of parents outside the school protested 

[Harrelson’s] visit” (p. 14).  Zirkel (2000) added that in March 1997 the teacher received a poor 

evaluation from the principal and in July 1997 was given a notice of termination with 4 of the 17 

alleged examples of misconduct relating to the presentations on industrial hemp.  Zirkel (2000) 

commented that any endorsement of industrial hemp would generally be unacceptable as per the 

war on drugs movement, but Wenkart (2006) explained that industrial hemp is a variety of hemp 

whose valuable fibers can be harvested to make paper and clothes, and is not the marijuana plant 

itself.  Wenkart (2006) reported that the Sixth Circuit found the topic of industrial hemp to be an 

issue of “great political and social concern to many citizens of Kentucky and thus the teacher’s 

speech was a matter of public concern protected by the First Amendment” (p. 14).  The balance 

of interests tipped in favor of the teacher as well when the court “held that the school district’s 

interests in an efficient operation of the school and a harmonious workplace do not outweigh the 

teacher’s interest in speaking about the benefits of industrial hemp and issues of substantial 

political and economical concern in Kentucky” (Wenkart, 2006, p. 13).  

 The legitimate pedagogical interest a school district has in the curriculum has extended 

beyond the classroom and into school sponsored publications, theatrical events, and other 

expressive activities that, according to Wenkart (2006), might be perceived by the public as 
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bearing the imprimatur of the school.  This was illustrated in Boring v. Buncombe Co. Bd. of 

Education (1998) where an award-winning, veteran, high school drama teacher was involuntary 

transferred to a middle school over the selection of a play (Hassenpflug, 1999a; Wenkart, 2006).  

According to Hassenpflug (1999a), after Boring selected a play for performance in a state 

competition she informed her principal of her selection and required her students to share the 

script with parents for approval.  An English teacher then requested a performance of a scene 

from the play in her class (Hassenpflug, 1999a).  Boring responded by requesting that all 

students in the audience have permission slips from parents prior to the performance 

(Hassenpflug, 1999a).  When a parent later complained, the principal read the script and refused 

to allow the play to be performed in the state competition (Hassenpflug, 1999a).  The parents of 

the performing students appealed to the principal, who finally agreed to the performance in the 

state competition if several scenes were deleted (Hassenpflug, 1999a).  After the group won 

second place at the state competition Boring received a positive evaluation for the year, yet days 

later was transferred to the middle school to teach introductory drama (Hassenpflug, 1999a).  

Boring claimed in court that her First Amendment rights were violated when she was transferred 

involuntarily in retaliation for her selection of the play (Hassenpflug, 1999a).  According to 

Wenkart (2006), the Fourth Circuit held that the district had a legitimate pedagogical interest in 

the curriculum, including that of a play, and the court also held the issue was not a matter of 

public concern entitling the teacher to First Amendment protection but was instead “an ordinary 

employment dispute” (p. 10). 

 In the same year the Eight Circuit held in Lacks v. Ferguson Reorganized School District 

(1998) the right of a school board to terminate an English teacher for allowing students to use 

profanity in their creative writing (Hassenpflug, 1999a; Wenkart, 2006).  In the case of Lacks an 
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experienced English teacher in Missouri was accused of violating the regulations of the Board of 

Education, specifically a part of the student discipline code prohibiting profanity (Hassenpflug, 

1999a).  In October of 1994 Lacks assigned student groups to write, perform, and videotape a 

play on a topic important to them as part of a creative writing assignment in a high school 

English class (Hassenpflug, 1999a).  According to Hassenpflug (1999a), Lacks was aware of 

profanity in the plays since she read the scripts prior to the performance and taping of the plays.  

Hassenpflug (1999a) reported that in January 1995 a disgruntled student who was sent to the 

counselors’ office by Lacks told the counselor about the tapes.  Lacks was asked to report to the 

district administration building the following morning and had no knowledge that the tapes of the 

plays had been removed from her room during the night for viewing by the administration 

(Hassenpflug, 1999a).  Lacks explained her teaching methods and the assignment in the meeting 

with district administrators, yet by the end of the month the board moved to terminate Lacks 

immediately for violation of its regulations (Hassenpflug, 1999a).  Hassenpflug (1999a) reported 

that Lacks appealed her termination to the school board, arguing that profanity was allowed in 

other aspects of the curriculum and the use of a student discipline code in the regulations to 

discipline a teacher was inappropriate.  The Eighth Circuit upheld the school board’s decision to 

terminate Lacks because it “had a legitimate academic interest in prohibiting profanity by 

students in their creative writing” (Wenkart, 2006, p. 10). 

 Hassenpflug (1999a) compared the similarities of Lacks with that of Boring where both 

were tenured, veteran teachers who were disciplined after only one complaint from a single 

individual.  Hassenpflug (1999a) also noted that the courts in both cases relied upon Supreme 

Court decisions regarding student speech to address the free speech rights of teachers.  

Hassenpflug (1999a) asserted that administrators who value innovative teaching would have 
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supported the teachers in these cases.  Hassenpflug (1999a) also suggested that teachers put 

themselves at risk of adverse employment actions when providing students with authentic and 

creative experiences in learning because their motivation may be interpreted differently by 

others.  However, Hassenpflug (1999a) emphasized that it is not teachers who should be cautious 

about providing authentic experiences but school administrators whose actions speak loudly to 

students as well.  Hassenpflug (1999a) noted: “the lesson that students in these two high schools 

learned from observing the way their teachers were treated is hardly supportive of democratic 

values” (p. 32). 

 

Speech Involving Curriculum after Garcetti v. Ceballos (2006) 

Geisel and Kallio (2010) reported a Fourth Circuit case in Lee v. York County School Div. 

(2007) where a teacher alleged the removal of posters off his classroom bulletin boards was a 

violation of his First Amendment free speech rights.  According to Geisel and Kallio, after 

someone complained about Lee’s bulletin board being overly religious in nature the principal 

went to investigate.  The principal found, and removed, five items on the bulletin board that 

potentially violated the Establishment Clause and appeared unconnected to the Spanish language 

curriculum Lee was hired to teach (Geisel & Kallio, 2010).  The court applied a Pickering-

Connick balancing test and found the items on the bulletin board were not speech on a topic of 

public interest, and were not protected (Geisel & Kallio, 2010).  Geisel and Kallio (2010) 

emphasized that in Lee the Fourth Circuit did not apply a Garcetti analysis, but the court did 

acknowledge the Supreme Court’s decision to not determine whether or not Garcetti should be 

applied to a case where the speech involves teaching. 
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Geisel and Kallio (2010) reviewed a Seventh Circuit case regarding speech as academic 

freedom in Mayer v. Monroe County Community Sch. Corp. (2007).  Deborah Mayer claimed her 

contract was not renewed in retaliation for comments she made about the war in Iraq during a 

discussion in her classroom (Geisel & Kallio, 2010).  Geisel and Kallio (2010) reported that 

Mayer agreed her comments were made as part of her duties as a teacher but “principles of 

academic freedom supersede Garcetti” (p. 27).  The Seventh Circuit ruled that teachers cannot 

depart from the prescribed curriculum, and since her lesson was part of her job duties Garcetti 

applied (Geisel & Kallio, 2010).  Geisel and Kallio (2010) noted an essential element in the 

decision when the court stated, “[A] school system does not ‘regulate’ teachers’ speech as much 

as it hires that speech” (p. 27). 

 

Conclusion 

Teachers and administrators, as professionals, know more than the average citizen about 

educating students and are also in positions to know the most about the operations of the 

organization.  Based upon their expertise and knowledge teachers and administrators should be 

expected to speak on matters that concern the public, particularly when that speech brings to 

light inefficiencies, fraud, or any other wrongdoing within the organization or by another 

member of that organization.  This speech is not only necessary to the operation of a healthy 

school organization, in some cases, it is legally binding for an employee to report misconduct.  

Unfortunately, teachers and administrators who speak on issues of public concern often face 

retaliation in employment. 

A review of the literature analyzing case law indicates that the courts, until recently, 

provided protection for public school employees speaking on matters of public interest that did 
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not interfere with the harmony or efficiency of the school.  Since the Garcetti decision, there 

seems to be a disagreement among the circuit courts about how, when, or if, Garcetti applies to 

education employees.  There does seem to be consensus among those authors analyzing case law 

that the Garcetti decision has provided a new wrinkle to cases involving free speech, a wrinkle 

that further limits the speech of the employee in favor of the employer. 

The new, limited perspective of First Amendment freedom of speech rights created by the 

Supreme Court in Garcetti is intended for public employees, which also extends to employees in 

public learning institutions.  It is likely most educators, including professors, administrators, and 

teachers, are unaware of Garcetti and other recent court cases impacting their freedom of speech 

as well as the implications resulting from these cases.  In education the biggest implication 

resulting from Garcetti and progeny may well be the impact on schools themselves, since the 

courts are limiting teachers and administrators from speaking on matters that pertain to their job 

duties.
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CHAPTER III 

METHODOLOGY 

 The study examined the federal case law regarding the violation of free speech rights of 

public school employees from June 1, 2006, through 2010.  The study was a qualitative, 

document-based, legal-historical, multiple-case research project.  Historical documents, in the 

form of federal court decisions, involving retaliation for public school employee speech, were 

examined using qualitative research methods.  Qualitative analysis was used to determine 

patterns, themes, and categories in the case law.  This data was then synthesized to address the 

research questions. 

According to Gall, Gall, and Borg (2007) “historical research is generally considered a 

type of qualitative research” (p. 529).  Gall et al. stated “historical research is relevant to every 

topic that an educator wishes to study or help others understand” (p. 531).  Historical research in 

education includes a wide range of topics.  Gall et al. provided an example of a classification 

scheme, developed by Arthur Moehlman and his colleagues at the University of Texas, which 

described “the range of historical research found in the educational literature” (p. 530).  The 

history of educational legislation is one of the eleven major categories in the classification 

system, which includes a study of court cases as an example (Gall et al., 2007, p. 531).   

According to Merriam (2009) a major source of data in qualitative research are documents 

like public records (p. 162).  If Merriam (2009) can be relied upon in claiming “public records 

are the official, ongoing records of a society’s activities” (p. 140) then accessing those records 

would provide answers.  This study used the public records of federal court cases to examine the 
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historical record to answer the research questions.  Statsky and Wernet’s (1989) case brief 

method was used in this study to collect the court opinions into a form useful for analysis.  The 

outline of the case brief method is as follows: 

1. Citation:  Provide the full citation of the case being briefed. 

2. Key Facts:  State the facts that were important to the decision of the court. 

3. Issues:  Provide a specific reference to the rule of law being considered for each issue. 

4. Holdings:  State the court’s answers to the issues, which can be as simple as a YES or 

NO response. 

5. Reasoning:  Provide an explanation of why the court decided the holdings for each issue. 

6. Disposition: State the order and procedural consequence as a result of the court’s holding. 

 

Research Questions 

 The research questions for this study were as follows: 

1.  What were the issues in court cases involving retaliation for public school employee 

speech, as delineated by the United States Circuit Courts of Appeal and the United States District 

Courts?  

2.  What were the outcomes in court cases involving retaliation for public school 

employee speech, as delineated by the United States Circuit Courts of Appeal and the United 

States District Courts?  

3.  What were the legal trends in court cases involving retaliation for public school 

employee speech, as delineated by the United States Circuit Courts of Appeal and the United 

States District Courts? 
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4.  What guidelines for school employees can be discovered from court cases involving 

retaliation for public school employee speech, as delineated by the United States Circuit Courts 

of Appeal and the United States District Courts? 

 

Data Collection 

 West Publishing Company, the producer of the National Reporting System, provided the 

federal court cases that constitute the data of the study.  An initial consultation of the key number 

system index supplied by West’s National Reporter System was used to find data.  The key 

number system is a classification system that uses a numerical designator to delineate particular 

legal concepts.  Using the key number system the researcher can access cases designated by 

West’s Law editors as containing particular points of the law that can set precedence for 

subsequent decisions.  Within the digest index the key numbers work like an outline by detailing 

aspects of the law under each topic. Starting in the key number index under the broad heading 

“Constitutional Law,” search results were narrowed to cases addressing freedom of speech, and 

then narrowed further to cases involving public school employees.  Under the subheading of 

public employees in education two key numbers were selected: Constitutional Law #1990 which 

designated cases of retaliation, and Constitutional Law #1991 which designated cases of public 

and private concern.  

 These two key numbers were then used to find a list of cases in West’s Education Law 

Digest.  This list of cases provided by the digest, all at the federal level, became the initial 

sample set and occurred between 1984 and 2010.  Further research revealed that several cases 

mentioned by commentators in the literature review did not appear in the initial sample set 

although the cases were on the topics of retaliation and public concern for public school 
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employees under the First Amendment.  This was not surprising since according to Gall et al. 

(2007) “historical research in education differs from other types of educational research in that 

most historians typically discover their data through a search of historical sources” (p. 529).  

Merriam (2009) added that while the search for data is systematic the setting still allows “for the 

accidental uncovering of valuable data” (p. 150). 

 A list of cases not in the initial sample was generated by the literature review.  Ten cases 

were selected from the list, five of the most recent and five picked at random.  These ten cases 

were then pulled from the West’s Education Law Reporter and the key numbers assigned to each 

case were listed and cross-referenced in an effort to find the best possible leads to key numbers 

for the sample set.  While no definite pattern emerged, it did provide for the selection of seven 

additional key numbers from the digest system.  The sample was limited to federal level cases 

involving PK-12 public school employees claiming violations of their First Amendment free 

speech rights as listed in the West’s National Reporter System under the following key numbers: 

 Constitutional Law 1990--Retaliation 

 Constitutional Law 1991--Public or private concern 

 Constitutional Law 1993--Discipline or reprimand 

 Constitutional Law 1994--Discharge 

 Constitutional Law 1995--Nonrenewal of contract 

 Constitutional Law 2000--Coaches and other athletic employees 

 Constitutional Law 2001--Administrators 

 Schools 147.12--Exercise of rights; protected activity 

 Schools 147.28--Principals 
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From these key numbers all cases at the federal level between 1984 and 2010 that were 

designated with a First Amendment of the Constitution reference were compiled into a list to 

create a new sample set of 336 cases, with 26 possible duplicates. 

 The literature review revealed a dividing line in the commentary between cases prior to 

and proceeding the landmark U.S. Supreme Court decision in Garcetti v. Ceballos (2006).  This 

led to a suspicion that the nature of the trends would change dramatically after the Garcetti 

decision.  A review of the literature showed substantial information regarding trends, issues, and 

outcomes in cases before Garcetti v. Ceballos (2006), thus using all the cases in the federal 

circuit courts and the federal district courts from 1984 to 2010 became superfluous.  In order to 

shrink the sample to a more manageable size, and to avoid redundancy in analysis, all cases 

occurring in both the circuit courts and the federal district courts from 1984 through May 30, 

2006 (the date of the Garcetti decision) were dropped from the sample.  The sum total of cases 

selected for study was 84.  All 84 cases selected for the study occurred in the federal district 

courts and federal circuit courts from June 1, 2006 through 2010. 

 

Data Analysis 

 Each legal case selected for study was read for content and understanding and briefed 

using the Statsky and Wernet (1989) case brief method.  According to Gall et al. (2007) 

“historical research tends to be positivist rather than purely interpretive” (p. 529) yet Gall et al. 

also pointed out how interpretation plays a central role.  The historical data used in this study can 

be cloaked in interpretation before it was retrieved for this study (Gall et al., 2007, p. 529).  Gall 

et al. stated the researcher can add further interpretations to the data by the way the researcher 

may choose to present particular data and in how the data is organized (Gall et al., 2007, p. 529).  
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Like all qualitative research the overall pattern of data analysis in this study was inductive in 

nature.  Inductive data analysis is described by Hatch (2002) as “moving from specifics to 

analytic generalizations” (p. 10). 

 As recommended by Merriam (2009), once the documents for study are identified, in this 

instance the federal court decisions, the researcher must adopt a system for coding (p. 152).  To 

begin, open coding was used in the reading of each case.  Open coding was described by 

Merriam (2009) as a system of coding where the researcher identifies any segment of data that 

may be potentially relevant for answering the research questions (p. 178).  Once open coding 

was completed a process of axial coding, or analytical coding, was used to group the open codes.  

This process of grouping open codes was described by Merriam (2009) as going beyond 

descriptive coding because the meaning is determined by reflection and interpretation (p. 180).  

The final grouping of the codes became the categories used for analysis.  Due to the categorical 

key number system used to find the data there were numerous instances of a priori categories 

that guided the coding process.  Creswell (2007) defines a priori codes as pre-existing or 

prefigured categories (p. 152).  As expected, there were also several instances where cases not 

identified by a priori codes fell into these a priori categories.  Taking the advice of Creswell 

(2007) the coding process was open to additional codes, which emerged during the analysis, and 

was not limited by the a priori categories. 

 The categories were then analyzed for emergent themes to produce the conclusion of the 

study as reported in Chapter V.  The conclusions answer the research questions, provide 

guidelines for school employees, and impart suggestions for further research.
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CHAPTER IV 

DATA ANALYSIS 

 In 1968 the United States Supreme Court held that a public employee’s speech was 

protected by the First Amendment if the speech was made as a citizen on a matter of public 

concern (Pickering v. Board of Education).  Until 2006, the legal analysis focused mostly on the 

last part of the phrase by defining what was “a matter of public concern.”  In 2006 the United 

States Supreme Court, in Garcetti v. Ceballos, turned its attention to the use of the word ‘citizen’ 

in the phrase, to determine if the speech was protected.  The Garcetti court held that a public 

employee’s speech was protected only when the speech was made as a citizen on a matter of 

public concern.  The court went on to explain that if the employee’s speech was made pursuant 

to his/her official duties the speech was not made as a citizen and therefore the speech was not 

protected by the First Amendment.  

 This chapter describes the study of 84 federal court cases involving retaliation for public 

school employee speech following the decision in Garcetti v. Ceballos (2006), from June 1, 2006 

through 2010.  Each case provided data in the form of key facts and reasons from its court 

(Statsky & Wernet, 1989).  Cases addressing the speech of public school teachers, school 

administrators, and various support staff made up the study.  The cases, as progeny of Garcetti, 

were analyzed individually and then compared for possible similarities and differences to find 

emergent themes.



 

70 
	

Case Briefs, Summary Information 

 The sample of court cases was composed of 84 cases involving retaliation for public 

school employee speech in PK-12 educational settings, spanning from Montle v. Westwood 

Heights School District (2006) to Evans-Marshall v. Board of Education of Tipp City Exempted 

Village School District (2010).  The cases were drawn from West’s Education Law Digest, using 

key numbers that identified court cases that were about adverse employment actions against 

public school employees, allegedly accomplished in retaliation for the exercise of speech by the 

employee.  After the cases for the sample were identified, each case was submitted to a case 

briefing process, as described by Statsky and Wernet (1989).  The outline of the case brief 

method was as follows: 

 1. Citation: Provide the full citation of the case being briefed. 

 2. Key Facts: State the facts that were important to the decision of the court. 

 3. Issues: Provide a specific reference to the rule of law being considered for each  

  issue. 

 4. Holdings: State the court’s answers to the issues. 

 5. Reasoning: Provide an explanation of why the court decided the holdings for  

  each issue. 

 6. Disposition: State the order and procedural consequence as a result of the  

  court’s holding. 

 The case briefing process accomplished the function of converting voluminous historical 

documents in the form of reported court opinions, and producing relatively concise statements 

about what occurred in the court case.  From the perspective of qualitative research, the case 
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briefs are much like interview transcripts or ethnographer’s field notes, and represent a rich 

source of data about the topic being studied.  

 The case briefs for the 84 court cases in this study are quite extensive, employing 

approximately 185 pages.  The case briefs have consequently been removed from this chapter, 

where they are commonly placed in similar studies, and are located for the reader’s convenience 

at the end of this study, as Appendix A. 

 

Data Analysis 

 The purpose of this study was to determine the issues, trends, and outcomes in the federal 

courts for cases involving retaliation for public school employee speech since the United States 

Supreme Court decision in Garcetti v. Ceballos (2006).  Since the Garcetti decision, 84 federal 

court cases have been identified as cases involving retaliation for public school employee speech.  

Using case brief analysis to identify the facts and reasoning of the cases, as well as elements of 

the language used, information was clustered into data that provided the substance of the results.  

Of the 84 cases in the sample, 48 applied the precedent set forth in Garcetti.  Of those 48 cases 

more than 70% of the claims were barred by the Garcetti test and the school employee’s speech 

was unprotected by the First Amendment. 

 

Garcetti by Circuit Court 

In order to analyze the trends in the application of Garcetti across the courts, the cases 

were grouped by circuit level.  Since the district courts are influenced by the circuit court, the 

cases in the district courts were also grouped under their corresponding circuit court.  For clarity, 

references to cases by circuit will include those cases at the district court level under the 
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corresponding circuit, unless otherwise noted.  Table 1 contains a summary of the usage of 

Garcetti within the courts of each circuit. 

 

Table 1 
 
Breakdown of Sample by Federal Courts and the General Usage of Garcetti Test 
 
 
Court 

 
Total cases in sample 

Applied 
Garcetti 

Failed at 
Garcetti 

 
Only referenced Garcetti 

1st Circuit 0 - - - 
D.C. under 1st  1 1 1 - 
2nd Circuit 8 5 5 2 
D.C. under 
2nd 

17 12 8 1 

3rd Circuit 7 1 1 0 
D.C. under 3rd 7 4 2 1 
4th Circuit 1 0 - 1 
D.C. under 4th 1 0 - 0 
5th Circuit 3 2 2 0 
D.C. under 5th 2 2 1 - 
6th Circuit 5 2 2 1 
D.C. under 6th 4 2 1 2 
7th Circuit 4 2 2 0 
D.C. under 7th 1 1 1 - 
8th Circuit 2 1 1 0 
D.C. under 8th 0 - - - 
9th Circuit 5 1 0* 0 
D.C. under 9th 0 - - - 
10th Circuit 5 3 1 1 
D.C. under 
10th 

2 2 2 - 

11th Circuit 5 4 4 0 
D.C. under 
11th 

3 2 0* 0 

D.C. Circuit 1 1 1 - 
D.C. under 
D.C. 

0 - - - 

*court was undecided; shaded areas show groupings by individual circuit 
 

Table 2 provides more detailed information about the application of Garcetti and Pickering 

within each Circuit Court of Appeal and the federal district courts under the jurisdiction of each 

Circuit Court of Appeal.
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Table 2 

Cases by Circuit and District Court under Each Circuit 
 

Circuit Name of Case Role of Employee Analysis 

D.C. under 
1st  

Decotiis v. Whittemore (2010) Teacher Applied Garcetti--not protected 

2nd Circuit Almontaser v. New York City Dept. of Educ. (2008) Principal Applied Garcetti--not protected 

2nd Circuit Loris v. Moore (2009) Teachers Referenced Garcetti. Applied Pickering--
not protected 

2nd Circuit Panse v. Eastwood (2008) Teacher Applied Garcetti--not protected 

2nd Circuit Porr v. Daman Teacher Applied Garcetti – not protected 

2nd Circuit Storman v. Klein (2010) Guidance Counselor Referenced Garcetti. Applied Pickering--
not protected 

2nd Circuit Tucker v. New York City Drug Counselor Applied Pickering – not protected. 

2nd Circuit Weintraub v. Board of Educ. of City of New York 
(2010) 

Teacher Applied Garcetti--not protected 

2nd Circuit Woodlock v. Orange Ulster B.O.C.E.S. (2008) Counselor Applied Garcetti--not protected 

D.C. under 
2nd 

Adams v. New York State Educ. Dept. (2010) Teachers Applied Garcetti--not protected 

D.C. under 
2nd 

Avgerinos v. Palmyra-Macedon Central School Dist. 
(2010) 

Applicant Applied Garcetti--passed. Applied 
Pickering--not protected 

D.C. under 
2nd 

Brown-Criscuolo v. Wolfe (2009) Principal Applied Garcetti--not protected 

D.C. under 
2nd 

Carone v. Mascolo (2008) Teacher Applied Garcetti – not protected 

(table continues) 



 

74 
	

Circuit Name of Case Role of Employee Analysis 

D.C. under 
2nd 

Casale v. Reo (2007) Aide Applied Garcetti--passed. Applied 
Pickering--not protected 

D.C. under 
2nd 

Dorcely v. Wyandanch Union Free School Dist. 
(2009) 

School Psychologist Applied Garcetti--not protected 

D.C. under 
2nd 

Fierro v. City of New York (2008) Assistant Principal Applied Garcetti--passed. Applied 
Pickering--protected 

D.C. under 
2nd 

Illiano v. Mineola Union Free School Dist. (2008) Administrative Assistant Referenced Garcetti. Applied Pickering--
not protected 

D.C. under 
2nd 

Kelly v. Huntington Union Free School Dist. (2009) Teachers Applied Garcetti--passed. Applied 
Pickering--protected 

D.C. under 
2nd 

Kramer v. New York City Bd. of Educ. (2010) Teacher Applied Garcetti--not protected 

D.C. under 
2nd 

Pearson v. Board of Educ. (2007) Teachers Applied Garcetti--not protected 

D.C. under 
2nd 

Sassone v. Quartararo (2009) Aides Applied Garcetti--some passed. Applied 
Pickering--protected 

D.C. under 
2nd 

Spang v. Katonah-Lewisboro Union Free School 
Dist. (2009) 

Assistant Superintendent Applied Pickering--protected 

D.C. under 
2nd 

Spanierman v. Hughes (2008) Teacher Applied Garcetti--passed. Applied 
Pickering--not protected 

D.C. under 
2nd 

Valenti v. Torrington Bd. of Educ. (2009) Teacher Applied Pickering--protected 

D.C. under 
2nd 

Weintraub v. Board of Educ. of City of New York 
(2007) 

Teacher Applied Garcetti--some passed. Went 
back to jury 

D.C. under 
2nd 

Woods v. Enlarged City School Dist. of Newburgh 
(2007) 

Teacher Applied Pickering--not protected 

(table continues) 
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Circuit Name of Case Role of Employee Analysis 

3rd Circuit Borden v. School Dist. of Tp. of East Brunswick 
(2008) 

Coach Applied Pickering--not protected 

3rd Circuit Cook v. New Castle Area School Dist. (2009) Custodian Applied Pickering--not protected 

3rd Circuit Isler v. Keystone School Dist. (2009) Bus Driver Applied Garcetti--not protected 

3rd Circuit Montanye v. Wissahickon School Dist. (2007) Teacher Applied Pickering--not protected 

3rd Circuit Nead v. Union County Educational Services Com’n 
(2010) 

Teacher Applied Pickering--not protected. 

3rd Circuit Roberts v. Newark Public Schools (2007) Substitute Teacher Applied Pickering--not protected 

3rd Circuit Smith v. Central Dauphin School Dist. (2009) Teacher Applied Pickering--not protected 

D.C. under 
3rd 

Carmichael v. Pennsauken Tp. Bd. of Educ. (2006) Teacher & Coach Applied Pickering--not protected 

D.C. under 
3rd 

Houlihan v. Sussex Technical School Dist. (2006) School Psychologist Applied Garcetti--not protected 

D.C. under 
3rd 

Policastro v. Tenafly Bd. of Educ. (2010) Teacher Referenced Garcetti 

D.C. under 
3rd 

Pribula v. Wyoming Area School Dist. (2009) Assistant Superintendent Applied Pickering--protected 

D.C. under 
3rd 

Veggian v. Camden Bd. of Educ. (2009) Teacher Applied Garcetti--not protected 

D.C. under 
3rd 

Whitfield v. Chartiers Valley School Dist. (2010) Assistant Superintendent Applied Garcetti--passed. Applied 
Pickering--not protected 

D.C. under 
3rd 

Wilcoxon v. Red Clay Consolidated School Dist. Bd. 
of Educ. (2006) 

Teacher  Applied Garcetti--passed. Applied 
Pickering--protected 

4th Circuit Lee v. York County School Div. (2007) Teacher Referenced Garcetti. Applied Pickering--
not protected 

(table continues) 
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Circuit Name of Case Role of Employee Analysis 

D.C. under 
4th  

Corbett v. Duerring (2010) Vice Principal Applied Pickering--not protected 

5th Circuit Cavazos v. Edgewood Independent School Dist. 
(2006) 

Principal Applied Garcetti--not protected 

5th Circuit Garrett v. Judson Independent School Dist. (2008) Teacher & Coach No analysis, failed to provide evidence of 
speech 

5th Circuit Williams v. Dallas Independent School Dist. (2007) Athletic Director & Coach Applied Garcetti--not protected 

D.C. under 
5th 

Garcia v. Montenegro (2008) Attendance Clerk Applied Garcetti--passed. Applied 
Pickering--not protected 

D.C. under 
5th 

Sanders v. Leake County School Dist. (2008) Principal Applied Garcetti--not protected 

6th Circuit Baar v. Jefferson County Bd. of Educ. (2009) Teacher Referenced Garcetti. Applied Pickering--
not protected 

6th Circuit Evans-Marshall v. Board of Educ. of Tipp City 
Exempted Village School Dist. (2010) 

Teacher Applied Garcetti--not protected 

6th Circuit Fox v. Traverse City Area Public Schools Bd. of 
Educ. (2010) 

Teacher Applied Garcetti --not protected 

6th Circuit Scarbrough v. Morgan County Bd. of Educ. (2006) Superintendent Applied Pickering--protected 

6th Circuit Vereecke v. Huron Valley School Dist. (2010) Teacher & Athletic Director Applied Pickering--not protected 

D.C. under 
6th 

Conn v. Bd. of Educ. of City of Detroit (2008) Teachers Applied Garcetti--passed. Applied 
Pickering--protected 

D.C. under 
6th 

Montle v. Westwood Heights School Dist. (2006) Teacher Referenced Garcetti. Applied Pickering--
not protected 

D.C. under 
6th 

Omokehinde v. Detroit Bd. of Educ. (2008) Parent Liaison Applied Garcetti--not protected 

(table continues) 
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Circuit Name of Case Role of Employee Analysis 

D.C. under 
6th 

Pittman v. Cuyahoga Valley Career Center (2006) Substitute Teacher Referenced Garcetti. Applied Pickering--
not protected. 

7th Circuit Batagiannis v. West Lafayette Community School 
Corp. (2006) 

Superintendent No analysis, speech happened after 
employment action 

7th Circuit Darchak v. City of Chicago BOE (2009) Teacher No analysis, failure to name defendant 

7th Circuit Mayer v. Monroe County Community School Corp. 
(2007) 

Teacher Applied Garcetti--not protected 

7th Circuit Samuelson v. LaPorte Community School Corp. 
(2008) 

Teacher & Coach Applied Garcetti--not protected 

D.C. under 
7th  

Bryant v. Gardner (2008) Teacher & Coach Applied Garcetti--not protected 

8th Circuit Anderson v. Douglas County School Dist. 0001 
(2009) 

Tech. Support Coordinator Applied Garcetti--not protected 

8th Circuit Wingate v. Gage County School Dist. No. 34 (2008) Teacher Applied Pickering--not protected 

9th Circuit Black v. Brewer (2008) Teacher No analysis, did not engage in speech 

9th Circuit Miller v. Clark County School Dist. (2010). Teacher Applied Pickering--not protected 

9th Circuit Posey v. Lake Pend Oreille School Dist. No. 84 
(2008). 

Security Specialist Applied Pickering--protected. Applied 
Garcetti--undecided 

9th Circuit Richerson v. Beckon (2009). Curriculum Specialist & 
Instructional Coach 

Applied Pickering--not protected 

9th Circuit Zandberg v. Edmonds School Dist. No. 15 (2010) Employee Applied Pickering--not protected 

10th Circuit Brammer-Hoelter v. Twin Peaks Charter Academy 
(2007) 

Teachers Applied Garcetti--some passed. Applied 
Pickering--protected 

10th Circuit Casey v. West Las Vegas Independent School Dist. 
(2007) 

Superintendent Applied Garcetti--some passed. Applied 
Pickering--protected 

(table continues) 
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Circuit Name of Case Role of Employee Analysis 

10th Circuit Deschenie v. Board of Education of Central 
Consolidated School Dist. No. 22 (2007) 

Director of Bilingual 
Education 

Referenced Garcetti Applied Pickering--
not protected 

10th Circuit Pignanelli v. Pueblo Sch. Dist. #10 (2008) Teacher No analysis, claim was not employment 
retaliation 

10th Circuit Reinhardt v. Albequerque Public Bd. of Educ. (2010) Speech Pathologist Applied Garcetti--protected 

D.C. under 
10th  

Converse v. City of Oklahoma City (2009) Executive Director of Student 
Performance 

Applied Garcetti--not protected 

D.C. under 
10th  

Ryan v. Shawnee Mission Unified School Dist. No. 
512 (2006) 

Physical Therapist Applied Garcetti--some passed. Applied 
Pickering--not protected 

11th Circuit D’Angelo v. School Bd. of Polk County, Fla. (2007) Principal Applied Garcetti--not protected 

11th Circuit Dennis v. Putnam County Bd. of Educ. (2007) Secretary Applied Garcetti--some passed. Applied 
Pickering--not protected 

11th Circuit Gilder-Lucas v. Elmore County Bd. of Educ. (2006) Teacher & Coach Applied Garcetti--not protected 

11th Circuit Myles v. Richmond County Bd. of Educ. (2008) Teacher Applied Garcetti--not protected 

11th Circuit Wilbourne v. Forsyth County School Dist. (2009. Teacher Applied Pickering--not protected 

D.C. under 
11th  

Sherrod v. School Bd. of Palm Beach County (2010) Teacher Applied Garcetti--passed. Applied 
Pickering--protected 

D.C. under 
11th 

Smith v. Atlanta Independent School Dist. (2009) Teacher Applied Pickering--protected 

D.C. under 
11th 

White v. School Bd. of Hillsborough County (2007) Charter School Director Applied Pickering--protected. Applied 
Garcetti--undecided 

D.C. 
Circuit 

Winder v. Erste (2009) General Manager of 
Transportation 

Applied Garcetti--not protected 

Shaded areas show groupings by individual circuit, with the district courts under their respective Circuit Courts of Appeal.
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 While the numbers by circuit are rather small, a general sense of how the circuits are 

applying Garcetti can be inferred.  The largest number of cases appeared in the Second Circuit, 

where there were a total of 25 cases on retaliation for school employee speech.  Of those cases 

the courts applied the Garcetti precedent in 17 cases.  Of those cases the court found the speech 

to be unprotected by the First Amendment in 13 cases.  The Second Circuit, along with the Fifth, 

Tenth, and Eleventh, tended to have more than 60% application of Garcetti to the cases.   

 The Third Circuit had the second highest rate of cases on retaliation for school employee 

speech.  Of the 14 cases only 5 applied Garcetti.  The Third Circuit, along with the Sixth and the 

Ninth, tended to have less than 50% application of Garcetti to the cases.  The First and D.C. 

Circuits heard only one case each, and both applied Garcetti.  The Fourth Circuit was the only 

circuit to not have applied Garcetti to a case during the study. 

 Out of the 84 cases in the sample, 36 of them had no reference to, or application of, 

Garcetti.  Six cases in the sample were not analyzed for speech using Pickering or Garcetti.  Ten 

cases used the Pickering analysis and found the speech did not clear the first hurdle because it 

was not on a matter of public concern. 

 

Issues 

The sample revealed similar issues among the retaliation for speech cases across all the 

circuit courts.  The most common issue among the case analysis was speech providing 

information about the misconduct of others, or whistle-blowing.  Several instances of speech 

relating to curriculum and to politics also appeared as issues in the case analysis.  Whether or not 

the employee admitted the speech was made pursuant to their official duties was one of the 

biggest issues to affect the outcome of the case. 



 

80 
	

Pursuant to Job Duties 

The Supreme Court stated in the Garcetti v. Ceballos (2006) decision that a public 

employee’s speech was not protected if it was made pursuant to his official job duties.  In the 

analysis of cases there were 26 instances where the court noted whether the plaintiff admitted or 

denied the speech was made pursuant to their official duties.  This appeared to be a significant 

issue in the court’s decision of whether or not the speech in question was protected by the First 

Amendment. 

 

 Plaintiff admitted speech was made pursuant to official duties.  In the analysis, 15 cases 

were identified where the employee admitted their speech was made pursuant to their job duties 

(see Table 3).  When the plaintiff admitted their speech was made as part of their job 

responsibilities the court did not analyze the content, context, or form of the speech.  In every 

instance where the employee admitted their speech was pursuant to their duties the court found 

the speech to be barred by Garcetti and unprotected by the First Amendment.  

 

Table 3 
 
Plaintiff Admitted Speech Was Made Pursuant to Job Duties 
 

 
Court Case 

 
Role of Employee 

Outcome of 
Garcetti Test 

Almontaser v. New York City Dept. of Educ. (2008) Principal Not protected 

Anderson v. Douglas County School Distr. 0001 
(2009) 

Tech. Support Coordinator Not protected 

Bryant v. Gardner (2008) Coach & Teacher Not protected 

Casey v. West Las Vegas Independent School Dist. 
(2007) 

Superintendent Some protected 

D’Angelo v. School Bd. of Polk County, Fla. (2007) Principal Not protected 

(table continues) 
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Court Case 

 
Role of Employee 

Outcome of 
Garcetti Test 

Dorcely v. Wyandanch Union Free School Dist. 
(2009) 

School Psychologist Not protected 

Evans-Marshall v. Board of Educ. of Tipp City 
Exempted Village School Dist. (2010) 

Teacher Not protected 

Houlihan v. Sussex Technical School Dist. (2006) School Psychologist Not protected 

Kramer v. New York City Bd. of Educ. (2010) Teacher Not protected 

Mayer v. Monroe County Community School Corp. 
(2007) 

Teacher Not protected 

Omokehinde v. Detroit Bd. of Educ. (2008) Parent Liaison Not protected 

Pearson v. Board of Educ. (2007) Teachers Not protected 

Ryan v. Shawnee Mission Unified School Dist. No. 
512 (2006) 

Physical Therapist Not protected 

Veggian v. Camden Bd. of Educ. (2009) Teacher & Scheduler Not protected 

Winder v. Erste (2009) General Manager of 
Transportation 

Not protected 

 
 
 
 As evidenced by Table 3, the speech claims arose from a range of employment 

classifications, including administrators, certified teachers, and other school employees.  The 

role of the employee did not impact the application of Garcetti when the employee admitted the 

speech was made as part of the job.  When a school employee admitted that his or her speech 

was made as part of his or her job, the court’s analysis using Garcetti appeared to be simple.  For 

example, in D’Angelo v. School Bd. of Polk County, Fla. (2007) a principal advocated the 

school’s conversion to a charter status.  While Principal D’Angelo was not assigned the duty to 

pursue the conversion of the school to charter status, he admitted that his efforts were made to 

fulfill his professional duties of principal by pursuing all possibilities for improving the quality 

of education in his school.  The Eleventh Circuit found no need to define D’Angelo’s duties 

since he admitted his attempts to convert the school were part of his official duties.  An interim 
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principal in Almontaser v. New York City Dept. of Educ. (2008) followed a directive to give a 

local newspaper an interview, and was found to be speaking pursuant to her job duties. The 

speech of both principals in D’Angelo and Almontaser was not protected due to the application 

of Garcetti. 

 A similar case was analyzed involving a superintendent in Casey v. West Las Vegas 

Independent School Dist. (2007).  Superintendent Casey cautioned the school board about 

violations of state and federal laws, and reported problems with a program, as part of her official 

duties.  The Tenth Circuit found Casey’s speech was barred by Garcetti and not protected.  

However, Casey denied her speech reporting the school board’s state and federal law violations 

to the state Attorney General was part of her job duties.  The speech to the Attorney General 

passed the application of the Garcetti standard and was protected.  The court reasoned that 

reporting to the Attorney General was outside her chain of command and not pursuant to her 

official duties. 

 A number of cases where the speech addressed alleged misconduct in others appeared in 

the analysis.  Four of those cases involved employees admitting their speech was made as part of 

their job.  A basketball coach and teacher in Bryant v. Gardner (2008) complained to the 

principal and a union representative about equity of use of open gym time and alleged 

mismanagement of funds caused by the athletic director, speech he admitted was part of his job 

duties.  The court found Bryant’s speech was not protected due to the application of Garcetti.  A 

similar case of reporting alleged misconduct occurred in Pearson v. Board of Educ. (2007), 

where three teachers reported the alleged misconduct of their assistant principal.  The teachers 

admitted their speech was made as part of their duties as teachers and the court found their claim 

was not protected under the First Amendment due to the application of Garcetti. 
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 In Veggian v. Camden Bd. of Educ. (2009), a teacher working as a “scheduler” 

discovered discrepancies in grade reports that showed graduates of the school had not met the 

number of credits required by law to graduate.  Veggian admitted her speech was part of her job 

duties as scheduler, and the court found her speech was not protected due to the application of 

Garcetti. 

 In Winder v. Erste (2009) a General Manager of Transportation Services was hired to 

fulfill a court order directing the school district to provide services for special education students.  

In this role Winder was required to communicate with a court-appointed supervisor, who did not 

work for the school district, and report any wrongdoing on behalf of the district.  The court found 

his speech addressed violations of the court order, which were pursuant to his official job duties, 

and therefore were not protected under the First Amendment due to the application of the 

Garcetti standard.  All four of these cases dealt with attempts to address misconduct, but the 

employee faced retaliation for their speech and the courts did not protect the speech. 

 In Kramer v. New York City Bd. of Educ. (2010), a teacher following board-mandated 

lesson plans on HIV/AIDS suffered retaliation after parents complained.  Kramer admitted the 

lesson plans were pursuant to her official duties as a teacher.  The court found Kramer’s speech 

was unprotected under the First Amendment due to the application of the Garcetti standard.  A 

teacher in Mayer v. Monroe County Community School Corp. (2007) took a political stance by 

answering a student question during a current events lesson, a lesson she admitted was part of 

her teaching duty.  The court found her speech to be unprotected due to the application of 

Garcetti because the speech was made pursuant to her official duties. 

 A similar case appeared in Evans-Marshall v. Board of Educ. of Tipp City Exempted 

Village School Dist. (2010) where a teacher claimed she was terminated in retaliation for her 
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curricular and pedagogical choices and her use of free speech.  Although Evans-Marshall used 

materials selected and purchased by the district, she did not dispute that her curricular and 

pedagogical decisions were made pursuant to her official duties.  The court found her speech was 

unprotected under the First Amendment due to the application of the Garcetti standard.   

 In Dorcely v. Wyandanch Union Free School Dist. (2009) a school psychologist spoke 

about the unfair treatment of students, lack of materials and resources, appropriate interventions, 

and sufficient counseling services.  He admitted his speech was part of his official job duties.  

The court found his speech was unprotected under the First Amendment due to the application of 

the Garcetti standard.   

 A school psychologist in Houlihan v. Sussex Technical School Dist. (2006) admitted her 

reporting of IDEA noncompliance was made as part of her job duties, although her job 

description explicitly stated it was not.  The court still found her claim was unprotected after 

applying the Garcetti standard.  In Ryan v. Shawnee Mission Unified School Dist. No. 512 

(2006), a physical therapist complained about her caseload, violations of state law, and 

advocated for services for a student. Ryan provided information regarding the job responsibilities 

of a physical therapist with the school district.  The court found that Ryan’s speech was made 

pursuant to those job duties and was unprotected under the First Amendment by the Garcetti 

standard. 

 An information management services employee admitted his speech reporting fraudulent 

activity to his superiors was part of his job description in Anderson v. Douglas County School 

Dist. #0001 (2009), and the court found the speech was unprotected by the First Amendment due 

to the application of Garcetti.  In Omokehinde v. Detroit Bd. of Educ. (2008), a parent liaison 

complained to her supervisor and sent an anonymous letter to a local news reporter about alleged 
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misuses of Title I spending.  Because Omokehinde admitted she had been trained in acceptable 

Title I fund usage the court found her speech was made pursuant to her official duties and was 

unprotected under the First Amendment by the Garcetti standard. 

 As evidenced by these 15 cases, when a plaintiff admitted their speech was made 

pursuant to their official duties, the court applied the Garcetti standard and found the speech was 

unprotected under the First Amendment even though in each instance there was a public interest 

in exposing wrong-doing.  The courts found no need to analyze the content, context, or form of 

the speech once the plaintiff admitted the speech was made pursuant to their job. 

 

 Plaintiff denied speech was made pursuant to official duties.  The case analysis revealed 

the courts were less than half as likely to find the speech unprotected when the plaintiffs denied 

the speech was made pursuant to their official duties.  Table 4 shows the twelve cases where the 

school employee denied that his or her speech was made as part of their job duties, and shows 

the outcome of the courts application of Garcetti. 

 

Table 4 
 
Plaintiff Denied Speech Was Made Pursuant to Job Duties 
 

 
Court Case 

Role of 
Employee 

Outcome of Garcetti 
Test 

Adams v. New York State Educ. Dept. (2010) Teachers Not protected 

Carone v. Mascolo (2008) Teacher Not protected 

Casale v. Reo (2007) Aide Passed 

Fierro v. City of New York (2008) Asst. Principal Passed 

Fox v. Traverse City Area Public Schools Bd. of Educ. 
(2010) 

Teacher Not protected 

(table continues) 
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Court Case 

Role of 
Employee 

Outcome of Garcetti 
Test 

Kelly v. Huntington Union Free School Dist. (2009) Teachers Passed 

Panse v. Eastwood (2008) Teacher Not protected 

Posey v. Lake Pend Oreille School Dist. No. 84 (2008) Security 
Specialist 

Undecided 

Sassone v. Quartararo (2009) Aides Some Passed 

Sherrod v. School Bd. of Palm Beach County (2010) Teacher Passed 

Weintraub v. Board of Educ. of City of New York (2010) Teacher Not protected 

Wilcoxon v. Red Clay Consolidated School Dist. Bd. of 
Educ. (2006) 

Teacher Passed 

 
 
 
 Six cases in the analysis revealed the Garcetti standard being passed when the employees 

denied the speech was made as part of their job duties.  Four of those six cases dealt with 

reporting misconduct in others.  In Casale v. Reo (2007), a teacher’s aide was interviewed as part 

of a misconduct investigation of a teacher in the school.  The court found her speech may not 

have been pursuant to her official duties, thus passing the Garcetti standard.  However, Casale 

failed to establish a causal connection between her speech and the adverse employment action, 

causing her claim to be unprotected under the First Amendment when the Pickering standard was 

applied. 

 Four teachers’ aides reported the misconduct of their coworkers to the administration in 

Sassone v. Quartararo (2009).  The aide’s were directed to report the misconduct to the police.  

When the aides faced employment retaliation they argued in court that their speech was not part 

of their job duties.  The court found the aides’ speech to administrators to be made as citizens, 

but the speech to the police was made following a supervisor’s directive and was thus made 

pursuant to their official job duties.  The court concluded the speech made to the supervisors was 

protected under the First Amendment after applying both the Garcetti and Pickering standards. 
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 A teacher in Wilcoxon v. Red Clay Consolidated School Dist. Bd. of Educ. (2006) kept a 

private journal recording the absences and conduct of a co-teacher.  Wilcoxon denied the journal 

was kept pursuant to his job duties and the court found his speech passed the Garcetti standard as 

speech made as a citizen.  The court then applied the Pickering test and concluded Wilcoxon’s 

speech was protected under the First Amendment, because, on balance Wilcoxon’s interest in 

speech was more important than the negative impact of his speech on the organization. 

 In Fierro v. City of New York (2008), an assistant principal refused to engage in 

misconduct at the direction of his supervisor.  The court agreed with Fierro’s argument that his 

speech in refusing to participate in misconduct was made as a citizen on a matter of public 

concern, thus passing the Garcetti standard.  The court found Fierro’s speech passed the 

Pickering standard as well, and was protected under the First Amendment.  In Kelly v. 

Huntington Union Free School Dist. (2009), two gifted and talented teachers complained to the 

assistant superintendent about a coworker’s misconduct, and encouraged parents to attend a 

school board meeting about cuts in the program.  The teachers argued their speech was not made 

as part of their duties as teachers, and the court agreed.  The court found their speech was made 

as citizens and passed both the Garcetti standard and the Pickering standard, to be protected 

under the First Amendment.   

 In Sherrod v. School Bd. of Palm Beach County (2010), a history teacher repeatedly 

expressed his concerns publicly about the infusion of the state-mandated African and African-

American studies into the curriculum. The court noted that Sherrod’s complaints were related to 

the subject matter he taught, but Sherrod had no obligation to develop the curriculum or insure 

its compliance across the district.  The court found Sherrod’s speech passed the Garcetti standard 

because the speech was made as a citizen in concern for all students in the school district.  The 
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court applied the Pickering analysis and concluded Sherrod’s speech was protected under the 

First Amendment. 

 A rather interesting case in the sample appeared in Posey v. Lake Pend Oreille School 

Dist. No. 84 (2008), where a security specialist denied his complaints about school safety and 

discipline were made pursuant to his job.  The Ninth Circuit found there to be a mixed question 

of law and fact where job responsibilities are in question.  The Posey court directed the district 

courts in the Ninth Circuit to apply the Pickering standard before the Garcetti threshold, a 

directive only the Sixth and Ninth Circuits have applied to the analysis.  The court in Posey was 

undecided about Garcetti because they did not have all the facts regarding Posey’s job duties. 

 The analysis revealed five cases where the courts found the speech to not be protected by 

the First Amendment, even though the employees denied the speech was made as part of their 

job.  In Adams v. New York State Educ. Dept. (2010), seven school teachers were placed in 

‘temporary reassignment centers’ pending disciplinary hearings for protesting school district 

policies and practices they believed were designed to terminate underperforming teachers.  The 

teachers argued unclear job descriptions, but the court applied Garcetti and found the teachers 

were expressing personal grievances that related to their work duties and the internal operations 

of the school, and that the speech was therefore not protected by the First Amendment.   

 In Weintraub v. Board of Educ. of City of New York (2010), a teacher filed a grievance 

through the union, speech the teacher denied making as part of his official duties as an educator.  

The court reasoned that Weintraub’s grievance was undertaken in the course of performing his 

primary teaching duties, and had no relevant citizen analogue.  The fact that Weintraub did not 

attempt to take his concerns to the public was also used against him.  The court found these three 
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elements supported his speech being made pursuant to his job duties, which barred his speech 

from First Amendment protection because of Garcetti. 

 In Panse v. Eastwood (2008) an art teacher encouraged his students to take a for-profit 

class he was teaching that used nude models.  Panse argued it was not his job to encourage 

students to take a class outside of school but the court noted the speech was made to his students, 

in his classroom, during the school day and therefore was made pursuant to his official duties.  

Panse’s speech was not protected due to the application of Garcetti. 

 In Carone v. Mascolo (2008) a teacher’s communications to the assistant principal about 

the lack of instructional materials needed in order to deliver a course was made as part of her 

official duties.  The court also noted that Carone’s speech did not touch upon a matter of public 

concern because it failed to address any broader purpose. 

 In Fox v. Traverse City Area Public Schools Bd. of Educ. (2010), a special education 

teacher complained to her direct supervisor about her teaching caseload exceeding the limits 

allowed by law.  Although Fox denied her speech was made as part of her job duties, the court 

found it was made pursuant to her official job duties in the application of the Garcetti standard 

and was unprotected under the First Amendment. 

 In each of the cases where the plaintiff denied that his or her speech was made pursuant 

to his or her official duties, the court took a different approach to analyzing the speech depending 

on the facts of the case.  For example, only in Carone v. Mascolo (2008) did the court use a 

written job description to determine if Carone’s speech was made pursuant to her official duties.  

Carone’s job description listed communication with appropriate personnel as a job responsibility.  

Carone had communicated with appropriate personnel in her communications about a lack of 
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instructional material, and her speech was not protected under the First Amendment due to the 

Garcetti standard. 

 In Fox v. Traverse City Area Public Schools Bd. of Educ. (2010), Panse v. Eastwood 

(2008), Sherrod v. School Bd. of Palm Beach County (2010), and Wilcoxon v. Red Clay 

Consolidated School Dist. Bd. of Educ. (2006), the court examined the content and context of the 

speech when the plaintiff denied the speech was made pursuant to their duties.  In examining the 

content and context of the speech in Fox v. Traverse City Area Public Schools Bd. of Educ., the 

court did not have a written job description but found the speech was “made pursuant to ad hoc 

or de facto duties” and was not protected under the First Amendment (p. 348).  The court in 

Panse v. Eastwood came to a similar conclusion since Panse’s speech was made in his 

classroom, during the school day.  The courts in Sherrod v. School Bd. of Palm Beach County 

and Wilcoxon v. Red Clay Consolidated School Dist. Bd. of Educ. came to different conclusions 

after examining the content and context of the speech. In both of these cases the courts found the 

plaintiff’s speech passed the Garcetti standard as speech made as a citizen because neither 

Sherrod nor Wilcoxon was hired to fulfill the function their speech attempted to address. 

 In Weintraub v. Board of Educ. of City of New York (2010) and Sassone v. Quartararo 

(2009), the courts did not appear to use any methods to analyze the plaintiff’s speech with 

Garcetti.  The court seemed to conclude, without discussion, that the plaintiff’s speech was 

unprotected because it was made pursuant to their jobs.  While this only appeared twice out of 

the twelve cases, where the plaintiff denied the speech was pursuant to their job, this approach 

occurred in the majority of cases in which the court applied the Garcetti standard to speech and 

the plaintiff did not admit or deny making the speech as part of their job duties. 
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 If the plaintiff admitted the speech was part of his or her job, the court did not analyze the 

speech further.  Since the plaintiff admitted the speech was part of the job, the court found no 

need to analyze the speech but applied the Garcetti standard to quickly reach a conclusion.  In 

each case where the plaintiff admitted the speech was made as part of his or her job, the court 

concluded that the speech was unprotected under the First Amendment. 

 If the plaintiff denied the speech was made pursuant to his or her job duties, the court 

employed three different approaches.  The court might have looked to a written job description, 

the court might have examined the content, form, and context of the speech, or the court might 

have decided the speech was part of the job duties without any discussion as to the evidence used 

to reach the conclusion.  Regardless of whether the plaintiff denied the speech was made 

pursuant to his or her job, or not, the courts used one of these three approaches in its application 

of the Garcetti standard.  In the majority of the cases where Garcetti was applied and the speech 

was found to be unprotected under the First Amendment, the court tended to use the last 

approach, and spent little time discussing how the speech was analyzed to reach its conclusion. 

 

Curriculum-related Speech 

Public school employees who have claimed retaliation for speech relating to the 

curriculum have often occurred.  Neither before nor after the Supreme Court’s decision in 

Garcetti v. Ceballos (2006) have the courts protected the rights of the teacher when it came to 

changing or disseminating the curriculum.  Furthermore, the concept of academic freedom was 

mostly absent from the cases.  In the sample seven cases addressed speech of a curricular nature 

(see Table 5).  In six of the seven cases the court applied the Garcetti threshold, with two-thirds 

of the cases concluding that the speech was unprotected under the First Amendment. 
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Table 5 
 
Curriculum-related Speech 
 

 
Court Case 

Role of 
Employee 

 
Use of Garcetti 

Evans-Marshall v. Board of Educ. of Tipp City Exempted 
Village School Dist. (2010) 

Teacher Applied--not 
protected 

Kramer v. New York City Bd. of Educ. (2010) Teacher Applied--not 
protected 

Lee v. York County School Div. (2007) Teacher Referenced 

Mayer v. Monroe County Community School Corp. 
(2007) 

Teacher Applied--not 
protected 

Panse v. Eastwood (2008) Teacher Applied--not 
protected 

Sherrod v. School Bd. of Palm Beach County (2010) Teacher Applied--passed 

Spanierman v. Hughes (2008) Teacher Applied--passed 

 
 
 
 The only curriculum-related speech case to pass both the Garcetti threshold and the 

Pickering test for the employee’s speech to be protected by the First Amendment was in Sherrod 

v. School Bd. of Palm Beach County (2010).  In Sherrod, a history teacher repeatedly expressed 

his concerns publicly about the infusion of the state mandated African and African-American 

studies into the curriculum. The court noted that while Sherrod’s complaints were related to the 

subject matter he taught, he had no obligation to develop the curriculum or insure its compliance 

across the district.  The court found Sherrod’s speech was made as a citizen and passed the 

Garcetti threshold.  The court also found Sherrod’s speech was on a matter of public concern, 

outweighed the interests of the district in limiting his speech, and was causally connected to the 

adverse employment action--passing all elements of the Pickering test. 
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 A rather interesting case dealing with curricular-related speech was discovered in 

Spanierman v. Hughes (2008) where a teacher was communicating with students in an 

unprofessional manner on MySpace.  The court applied Garcetti first and found Spanierman’s 

speech passed the threshold as speech made as a citizen.  The court then examined the content, 

form, and context of the speech and found all the speech except one poem on the Iraq War was 

made on a matter of private concern.  The court found the poem on the Iraq War to address a 

matter of public concern, but found no causal connection between the protected speech and the 

adverse employment action.  The court therefore concluded that Spanierman’s speech was 

unprotected by the First Amendment. 

 A teacher in Evans-Marshall v. Board of Educ. of Tipp City Exempted Village School 

Dist. (2010) claimed she was terminated in retaliation for her curricular and pedagogical choices 

and her use of free speech.  The court applied the Pickering test first and found Evans-Marshall’s 

speech, the discussion topics in her language arts class, addressed a matter of public concern.  

The court also found the balancing test tipped in favor of Evans-Marshall because the school 

board had selected, purchased, and made available for teachers to use all the reading materials 

for which Evans-Marshall was disciplined.  The court then applied Garcetti to her speech.  Since 

Evans-Marshall did not dispute that her curricular and pedagogical decisions were made pursuant 

to her official duties, the court found her speech was barred by Garcetti and not protected by the 

First Amendment.  A similar case happened in Kramer v. New York City Bd. of Educ. (2010), 

where a teacher followed board-mandated lesson plans on HIV/AIDS which she admitted was 

pursuant to her duties as a teacher.  The court found her speech was also barred by Garcetti and 

unprotected by the First Amendment. 
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 In Mayer v. Monroe County Community School Corp. (2007) a teacher took a political 

stance during a current events lesson, a lesson she admitted was part of her teaching duty.  The 

court found her claim to be barred by Garcetti because the “school system does not ‘regulate’ 

teacher’s speech as much as it hires that speech. Expression is a teacher’s stock in trade, the 

commodity she sells to her employer in exchange for a salary” (Mayer v. Monroe County 

Community School Corp., 2007, p. 479).  This court used Garcetti to conclude that curricular and 

pedagogical choices of PK-12 teachers exceed the reach of the First Amendment. 

 In Panse v. Eastwood (2008) an art teacher encouraged his students to take a for-profit 

class he was teaching that used nude models.  Panse argued it was not his job to encourage 

students to take a class outside of school.  The court referenced Silano v. Sag Harbor (1994) to 

state the employer had a legitimate pedagogical interest to limit Panse’s speech, but the court 

actually applied Garcetti in its analysis.  The court noted the speech was made by Panse to his 

students, in his classroom, during the school day, and therefore was made pursuant to his official 

duties. 

 The only case involving curricular-related speech in which the court did not apply 

Garcetti happened in Lee v. York County School Div. (2007), where a teacher posted items on his 

bulletin board of an overtly religious nature and which did not pertain to the curriculum.  The 

court found the items bore the imprimatur of the school, were considered curricular in nature, 

and were not considered speech on a matter of public concern. 

 The sample revealed the instances of curricular-related speech as part of a First 

Amendment retaliation claim to be similar to those before the Garcetti v. Ceballos (2006) 

decision.  The courts have generally not looked favorably on arguments from PK-12 teachers 

that they have a right to control the curriculum or that their curriculum-related speech is an 
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exercise of academic freedom.  In Hazelwood Sch. Dist. v. Kuhlmeier (1988), the Supreme Court 

gave school officials considerable latitude in regulating the content of school-sponsored speech 

in ways that are reasonably related to legitimate pedagogical concerns.  Before the Garcetti 

decision the courts often applied Hazelwood to limit the curricular-related speech claims of 

public school employees.  Since Garcetti v. Ceballos (2006), the courts have continued to protect 

the employer’s legitimate and pedagogical interests through the use of language developed in 

Hazelwood Sch. Dist. v. Kuhlmeier (1988).  Currently the courts are using the application of the 

Garcetti standard to come to the same conclusion they would have reached using Hazelwood.  

However, it is interesting to note that the application of the Garcetti standard appears to take less 

analysis than the use of Hazelwood. 

 

Political Speech 

The sample revealed numerous instances where the speech in question was related to 

politics, from union activity to supporting candidates in local elections.  Of the 14 cases 

identified to be speech of a political nature, only three cases appeared where the court applied the 

Garcetti standard (see Table 6).  Speech relating to union activity was the most frequent type of 

political speech identified in the cases, with a total of six cases. 
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Table 6 
 
Cases that Involved a Form of Political Speech 
 

 
Court Case 

 
Type of political speech 

Application of 
Garcetti 

Conn v. Bd. of Educ. of City of 
Detroit (2008) 

Attended public protest of school closures Applied--passed 

Cook v. New Castle Area School 
Dist. (2009) 

Support of candidate in local school board 
election 

No 

Garcia v. Montenegro (2008) “Viva La Raza!”--comment on immigration bill in 
U.S. Congress 

Applied--passed 

Mayer v. Monroe County 
Community School Corp. (2007) 

When answering a student question in a current 
events class her answer took a political stance 

Applied--not 
protected 

Miller v. Clark County School 
Dist. (2010) 

Voted to form a teacher’s advisory committee No 

Montle v. Westwood Heights 
School Dist. (2006) 

Wore a union t-shirt stating teacher’s were 
working without a contract 

Referenced 

Nead v. Union County 
Educational Services Com’n 
(2010) 

Acting as a union representative, addressed school 
policies 

No 

Pignanelli v. Pueblo Sch. Dist. 
#10 (2008) 

Ran for seat on the school board No 

Policastro v. Tenafly Bd. of 
Educ. (2010) 

Distributed memo in teacher mailboxes in 
violation of policy (union related) 

Referenced 

Pribula v. Wyoming Area School 
Dist. (2009) 

Endorsed political candidate No 

Scarbrough v. Morgan County 
Bd. of Educ. (2006) 

Agreed to speak at church convention (church 
opening supported homosexuality) 

No 

Smith v. Atlanta Independent 
School Dist. (2009) 

Speech made to school board while working as 
union president 

No 

Spanierman v. Hughes (2008) Poem on Iraq War on MySpace page Applied--passed 

Valenti v. Torrington Bd. of 
Educ. (2009) 

Union speech addressing school operations and 
hiring practices 

No 

 
 
 
 Speech related to union activity.  In Conn v. Bd. of Educ. of City of Detroit (2008), two 

teachers, who were union activists, attended a public demonstration to protest the closing of 
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schools in the district.  The teachers presented evidence that the school district intended to use 

their participation in the protest as a means to retaliate against them because of their union 

activity.  The plaintiffs passed the Garcetti threshold and the court found participation in public 

demonstrations to be a matter of public concern and protected under the First Amendment. 

 In Montle v. Westwood Heights School Dist. (2006), a teacher wore a union t-shirt 

communicating that the teachers were working without a contract.  Montle also confronted the 

teachers who did not wear their t-shirt on the designated day.  The court referenced Garcetti but 

applied the Pickering standard.  The court found Montle’s speech could cause disharmony in the 

workplace and was therefore not protected under the First Amendment. 

 A physical education teacher acting in his role as a union representative spoke out about 

school policies and school safety in Nead v. Union County Educational Services Com’n (2010).  

The court found Nead’s speech addressed a matter of public concern, but his speech was 

unprotected under the First Amendment because he did not establish a causal connection 

between his speech and the adverse employment action. 

 In Policastro v. Tenafly Bd. of Educ. (2010), a teacher distributed memos into the teacher 

mailboxes without permission, and in violation of the school district’s mailbox policy.  Before 

this incident the school district had created the policy to prevent unapproved distributions, 

particularly those of the teachers union, from disrupting the workplace.  The mailbox policy 

itself was content-neutral in that it required all distributions to have prior approval.  The court 

noted that the Garcetti/Pickering standards are content-driven; therefore, the mailbox policy in 

this case was analyzed under a separate test.  Policastro’s speech was found to be unprotected by 

the First Amendment because the mailbox policy was content-neutral and applied to all teachers. 
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 In Smith v. Atlanta Independent School Dist. (2009), a teacher claimed she was not 

allowed to rescind or change the date of her retirement request because the school district wished 

to retaliate against her for her speech as union president.  The court found Smith’s speech was on 

a matter of public concern and was protected under the First Amendment.  A similar case 

happened in Valenti v. Torrington Bd. of Educ. (2009), where a teacher’s speech as union 

president questioning the hiring of a principal and the usage of district funds to pay for 

administrator’s graduate education was considered by the court.  The court found Valenti’s 

speech addressed a matter of public concern and was protected. 

 

 Speech related to local elections.  The case analysis revealed three instances where the 

employee’s speech related to a local election.  In Cook v. New Castle Area School Dist. (2009), a 

maintenance worker supported a candidate in a local school board election.  The court found 

Cook’s speech was on a matter of public concern, but was unprotected because Cook failed to 

establish a connection between his speech and any adverse employment action.  A similar case 

appeared in Pribula v. Wyoming Area School Dist. (2009), where three school district employees 

endorsed candidates in a local school board election.  The court found their speech addressed a 

matter of public concern and the school board members who retaliated against them had violated 

their First Amendment rights.   

 A part-time teacher in Pignanelli v. Pueblo Sch. Dist. #10 (2008) accused the school 

district, superintendent and board president of causing her to lose the school board election and 

failing to renew her contract.  The Tenth Circuit refused to hear her First Amendment claim 

because she did not argue her claim first in district court, and the circuit court will only review it 

on appeal. 
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 Speech related to national events.  Several other instances of politically related speech 

occurred in the sample.  In Garcia v. Montenegro (2008), a school attendance clerk made a 

political statement saying, “Viva La Raza!” while standing at his desk after a student protest had 

occurred against an immigration bill in the U.S. Congress.  The court applied the Garcetti test 

and found Garcia’s speech was made as a citizen on a matter of public concern.  However, the 

court applied the Pickering balancing test and found the employer’s interest in maintaining an 

efficient workplace outweighed Garcia’s interest in speaking. 

 Twice political speech related to the Iraq War appeared in the sample.  In Mayer v. 

Monroe County Community School Corp. (2007), a teacher, during a current events lesson, was 

asked by a student if she ever honked when she saw the bumper stickers that encouraged people 

to honk if they protested the Iraq War.  Mayer inadvertently took a political stance by answering 

that she did honk.  The court applied the Garcetti standard and found her speech was unprotected 

under the First Amendment because it was made pursuant to her official duties.   

 In Spanierman v. Hughes (2008), a teacher was accused of communicating with students 

in an unprofessional manner through his MySpace account.  The court examined all the instances 

of speech on the MySpace account, applied the Garcetti standard, and found Spanierman’s 

speech passed the threshold as speech made as a citizen.  The court then examined the content, 

form, and context of the speech and found all the speech was made on a matter of private 

concern, except a poem on the Iraq War.  The court found the poem on the Iraq War to address a 

matter of public concern, but found no causal connection between the protected speech and the 

adverse employment action. \ 
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 Other politically-related speech cases.  In Scarbrough v. Morgan County Bd. of Educ. 

(2006), the local media announced the school superintendent was speaking at a local church 

convention in support of gay and lesbians.  Although Scarbrough was asked to pray at the 

convention, and had expressed his regrets that he was unable to attend, the public believed he 

was going to speak on the topic.  The court found the local school board had violated 

Scarbrough’s rights, his speech was made outside of work on a matter of public concern and was 

protected under the First Amendment.   

 In Miller v. Clark County School Dist. (2010), a teacher claimed he was terminated for 

participating in a vote to form a teacher’s advisory committee.  The court found Miller had failed 

to provide evidence he engaged in actual speech since all the teachers voted but Miller was the 

only one claiming he had suffered an adverse action. 

 The cases in the sample that involved political speech fell into distinct types of political 

speech categories.  However, the courts analyzed the political speech in much the same way 

regardless of whether or not the speech was related to union activity or to supporting a local 

candidate in an election.  Most politically-related speech was found to address a matter of public 

concern and was protected under the First Amendment, as long as the speech did not cause 

disharmony in the workplace or the speech was not related to the curriculum. 

 

Whistle-blowing 

The courts examined a large number of cases that identified an employee’s speech meant 

to report, or a refusal to engage in, some form of misconduct in others.  The speech was usually 

an attempt to blow the whistle on some wrongdoing in the school organization.  According to 

Black’s Law Dictionary with Pronunciations a whistle blower is defined as “an employee who 

refuses to engage in and/or reports illegal or wrongful activities of his employer or fellow 
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employees” (Black, 1990, p. 1597).  Out of 26 cases identified in the sample as speech related to 

misconduct, only two cases used the term “whistle blower” (Casey v. West Las Vegas 

Independent School Dist., 2007; Winder v. Erste, 2009).  The courts appear to avoid this term 

because the Supreme Court’s reasoning in Garcetti v. Ceballos (2006) denied First Amendment 

protection for public employee speech because the Court believed federal and state whistle 

blower laws would provide protection.  However, the term whistle blower seems to be the best 

way to label speech addressing misconduct in others. 

 Of the 26 whistle-blowing cases in the sample, 18 cases were identified where the speech 

was unprotected by the First Amendment because it did not pass the Garcetti standard (see Table 

7).  Six cases were identified where whistle-blowing speech did pass the Garcetti standard (see 

Table 8).  Only two cases were identified where whistle-blowing did not have the Garcetti 

standard applied (see Table 9). 

 

Table 7 
 

Speech Related to Whistle-blowing That Was Pursuant to Job Duties 
 

Court Case Role of Employee Speech 

Anderson v. Douglas County 
School Dist. 0001 (2009) 

Tech. Support 
Coordinator 

Reported potentially fraudulent activity to 
superiors 

Brown-Criscuolo v. Wolfe 
(2009) 

Principal Contacting DOE to report potential 
violations of special education law  

Bryant v. Gardner (2008) Teacher & Coach Equity of open gym usage; 
mismanagement of funds by athletic 
director 

Casey v. West Las Vegas 
Independent School Dist. 
(2007)* 

Superintendent School board violations of state and 
federal law (open meetings, etc.) 

Converse v. City of Oklahoma 
City (2009) 

Executive Director of 
Student Performance 

Questioned the conduct of school safety 
officer and removal of student 

(table continues) 
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Court Case Role of Employee Speech 

Decotiis v. Whittemore (2010) Speech Therapist Spoke to advocacy groups and parents 
about potential violations of state and 
federal law 

Dennis v. Putnam County Bd. 
of Educ. (2007)* 

Secretary Fiscal misconduct in Head Start program 

Fox v. Traverse City Area 
Public Schools Bd. of Educ. 
(2010) 

Teacher Special education caseload exceeding 
limits allowed by law 

Gilder-Lucas v. Elmore County 
Bd. of Educ. (2006). 

Teacher & Coach Misconduct surrounding cheerleading 
tryouts 

Houlihan v. Sussex Technical 
School Dist. (2006) 

School Psychologist Reporting IDEA noncompliance 

Omokehinde v. Detroit Bd. of 
Educ. (2008) 

Parent Liaison Misuse of Title I funds 

Pearson v. Board of Educ. 
(2007) 

Teachers Reporting assistant principal’s alleged 
misconduct 

Porr v. Daman (2008) Teacher Lack of school discipline; fire safety 

Ryan v. Shawnee Mission 
Unified School Dist. No. 512 
(2006) 

Physical Therapist Services for students; scheduling; job 
duties; comp time 

Sassone v. Quartararo (2009)* Aides Sexual misconduct of coworkers 

Veggian v. Camden Bd. of 
Educ. (2009) 

Teacher Grade manipulation 

Williams v. Dallas Independent 
School Dist. (2007) 

Athletic Director & 
Coach 

Athletic fund accounts 

Winder v. Erste (2009) General Manager of 
Transportation 

Reporting of noncompliance with court 
order 

*Some speech passed the Garcetti threshold. 
 
 
 
 Whistle-blowing that was pursuant to job duties.  Eighteen cases in the sample where the 

speech addressed misconduct in others, or was an attempt to blow the whistle, were found to be 

unprotected once the Garcetti standard was applied.  These cases dealt with a wide range of 

misconduct issues: financial misconduct, violations in state and federal law, and unprofessional 

conduct. 
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 In Anderson v. Douglas County School Dist. 0001 (2009), an information management 

services employee reported fraudulent activity to his superiors, specifically his discovery of 

possible pay irregularities, invalid service contracts, and a discrepancy in budgetary funds.  The 

court applied the Garcetti standard and found Anderson’s speech was not protected by the First 

Amendment because Anderson admitted his speech was made pursuant to his job duties.  

 A teacher and coach in Bryant v. Gardner (2008) complained to the principal and a union 

representative about the equity of use of open gym time as well as possible mismanagement of 

funds by the athletic director.  The court found Bryant’s speech to be unprotected by the First 

Amendment after applying the Garcetti standard because the speech was made pursuant to his 

official job duties. 

 In Dennis v. Putnam County Bd. of Educ. (2007), Dennis claimed her speech as a fiscal 

officer in reporting financial misconduct, and the list of misconduct in Head Start she provided to 

the county commissioner in her role as secretary, was protected speech.  The court found Dennis’ 

speech as a fiscal officer was unprotected when Garcetti was applied, but her list to the county 

commissioner passed Garcetti as speech made as a citizen.  However, Dennis’ speech was not 

protected because it failed to be on a matter of public concern. 

 In Omokehinde v. Detroit Bd. of Educ. (2008), a parent liaison complained to her 

supervisor and sent an anonymous letter to a local news reporter about alleged misuses of Title I 

spending.  The court found Omokehinde’s speech was made pursuant to her official duties and 

was unprotected under the First Amendment because of the Garcetti standard. 

 An athletic director in Williams v. Dallas Independent School Dist. (2007) wrote a memo 

to his principal regarding his inability to obtain information regarding the athletic fund accounts.  

Although the school district admitted that writing a memo to the principal was not one of 
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Williams’s job duties, the court found his speech focused on the daily operations of his job and 

was therefore made pursuant to his official duties.  Williams’ speech was unprotected under the 

First Amendment.  As an interesting side note, both the principal and financial officer of the 

school were later investigated for mismanagement of school funds, separate from this case. 

 In Brown-Criscuolo v. Wolfe (2009), a school principal, concerned with potential 

violations of special education law, consulted the Department of Education and the parents of 

special education students regarding special education services in the school.  The court applied 

the Garcetti standard and found Brown-Criscuolo’s speech was made pursuant to her duties as a 

principal and was not protected under the First Amendment.  A similar case appeared in Fox v. 

Traverse City Area Public Schools Bd. of Educ. (2010), where a special education teacher 

complained to her direct supervisor about her teaching caseload exceeding the limits allowed by 

law.  The court found Fox’s speech was made pursuant to her official job duties and was 

unprotected under the First Amendment.  

 In Casey v. West Las Vegas Independent School Dist. (2007), a superintendent reported 

problems with a program and cautioned the school board about its violations of state and federal 

laws, like the Open Meetings Act.  The court applied the Garcetti standard and found Casey’s 

speech was unprotected because it was made pursuant to her official duties.  However, Casey 

reported the school board’s state and federal law violations to the state Attorney General, which 

was not a part of her job duties.  The speech to the Attorney General passed the Garcetti standard 

and was protected under the First Amendment.  The court reasoned that reporting to the Attorney 

General was outside her chain of command and not pursuant to her official duties. 

 A speech pathologist in Decotiis v. Whittemore (2010) spoke to advocacy groups and to 

parents when she suspected a violation of state and federal laws.  The court found Decotiis’ 
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speech did not pass the Garcetti threshold and was not protected by the First Amendment 

because it was made pursuant to her job responsibilities. 

 In Winder v. Erste (2009), a General Manager of Transportation Services reported the 

school district’s violations of a court order in providing transportation services to special 

education students.  The court found Winder’s speech was made pursuant to his official duties 

according to the Garcetti standard and was unprotected.  A school psychologist in Houlihan v. 

Sussex Technical School Dist. (2006) reported IDEA noncompliance, which was also subjected 

to the Garcetti standard and found to be unprotected by the First Amendment, because 

Houlihan’s speech was made pursuant to her official duties. 

 A teacher and assistant cheerleading coach in Gilder-Lucas v. Elmore County Bd. of 

Educ. (2006) was directed by her principal to answer a questionnaire as part of an investigation 

into alleged misconduct in cheerleading tryouts.  The principal reported no wrongdoing in 

tryouts although Gilder-Lucas had indicated differently on the questionnaire.  Gilder-Lucas 

claimed her contract was not renewed in retaliation for her speech.  The court applied the 

Garcetti standard and found her speech was made pursuant to her job duties because the 

principal directed her to answer the questionnaire. 

 A teacher in Veggian v. Camden Bd. of Educ. (2009) worked as a “scheduler” and 

reported the discovery of discrepancies in grade reports that revealed four students in the school 

had graduated without the credits required by state law.  The court applied the Garcetti standard 

and found her speech was made pursuant to her official duties.  Veggian’s speech was not 

protected under the First Amendment. 

 In Converse v. City of Oklahoma City (2009) an executive director of student 

performance questioned the conduct of a school safety officer and the removal of a student.  Her 
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speech was found by the court to be pursuant to her job duties and not protected under the First 

Amendment.  A teacher in Porr v. Daman (2008) complained about a lack of discipline in the 

school and about fire safety issues.  The court only applied Garcetti to Porr’s comments about 

fire safety and found they were not protected under the First Amendment because they were 

made pursuant to his official job duties.  The court found Porr’s comments about lack of school 

discipline to not be on a matter of public concern and not protected under the First Amendment. 

 A physical therapist in Ryan v. Shawnee Mission Unified School Dist. No. 512 (2006) 

complained about violations of state law to her supervisors.  The court found that Ryan’s speech 

was made pursuant to her job duties and was barred from First Amendment protection by the 

Garcetti standard.   

 In Pearson v. Board of Educ. (2007), three teachers reported the alleged misconduct of 

their assistant principal, claiming that he was discriminating against African-American teachers 

and was sexually harassing female students and staff.  The teachers all claimed their report was 

pursuant to their duties as teachers, resulting in the court applying the Garcetti standard to their 

speech.  The court found the teachers’ claim to be unprotected under the First Amendment. 

 Four teacher’s aides reported the misconduct of their coworkers to the administration in 

Sassone v. Quartararo (2009).  The aides were directed by the administration to report the 

misconduct to the police. The court applied the Garcetti standard and found the aides’ speech to 

administrators to be made as citizens, but the speech to the police was made pursuant to their 

official job duties because they were directed by the administration to report the misconduct to 

the police. 

 Six cases were identified in the sample where the employee’s speech addressed some 

form of misconduct and the court found the speech passed the Garcetti threshold (see Table 8).  
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Two of the cases involved teacher’s aides who participated in investigations of misconduct of 

teachers in the school.  A teacher’s aide in Casale v. Reo (2007) was interviewed as part of a 

misconduct investigation of a teacher in the school.  The court was undecided about whether or 

not Casale’s speech was made as part of her job duties, but found it passed the Garcetti test.  

However, Casale failed to establish a causal connection between her speech and the adverse 

employment action and retaliation was therefore not proven.   

 In Sassone v. Quartararo (2009), four teacher’s aides reported the misconduct of 

coworkers, including misconduct of a sexual nature.  The aides first reported the misconduct to 

the administration, and then to the police after the administration directed them to do so.  The 

court examined the speech to the administration and to the police separately.  The court applied 

the Garcetti standard and found the speech made to the administrators was made as citizens, but 

the speech to the police was made pursuant to their duties, because they were directed by the 

administration to report the misconduct. 

 



 

108 
	

Table 8 
 
Speech Related to Whistle-blowing that Passed the Garcetti Test 
 

 
Court Case 

Role of 
Employee 

 
Speech 

Casale v. Reo (2007) Aide Interview as witness in teacher misconduct 
investigation 

Fierro v. City of New York (2008) Assistant 
Principal 

Refusal to engage in misconduct; reported 
principal’s sexual harassment 

Kelly v. Huntington Union Free School 
Dist. (2009) 

Teachers Coworker misconduct; encouraged parents 
to attend school board meeting 

Reinhardt v. Albuquerque Public Bd.  of 
Educ. (2010) 

Speech 
Pathologist 

Consulted attorney; filed IDEA complaint 

Sassone v. Quartararo (2009)* Aides Sexual misconduct of coworkers 

Wilcoxon v. Red Clay Consolidated 
School Dist. Bd. of Educ. (2006) 

Teacher Kept private journal to record absences of 
co-teacher 

*Some speech did not pass the Garcetti threshold 
 
 
 
 An assistant principal in Fierro v. City of New York (2008) was directed by his supervisor 

to engage in misconduct, which he refused to do.  He also reported his principal was sexually 

harassing him.  The court applied Garcetti and found Fierro’s refusal to engage in misconduct 

was a right of a private citizen speaking on a matter of public concern.  The court concluded that 

Fierro’s speech was protected under the First Amendment. 

 In Reinhardt v. Albuquerque Public Bd. of Educ. (2010), a speech-language pathologist 

consulted an attorney and filed an IDEA complaint with the state.  The court found Reinhardt’s 

speech passed the Garcetti standard because she went outside her chain of command to speak to 

a higher authority.  This outcome corresponds with the outcome of the speech of the 

superintendent in Casey v. West Las Vegas Independent School District (2007) where the report 

to the Attorney General was outside the employee’s chain of command, and was protected. 
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 Two gifted and talented teachers engaged in two separate instances of speech in Kelly v. 

Huntington Union Free School Dist. (2009).  The teachers complained to the assistant 

superintendent and others in the school district about a fellow teacher’s misconduct over the 

course of 2 years without success.  When they learned the school board was considering cuts in 

the gifted and talented program, the plaintiffs encouraged parents to attend a school board 

meeting about cuts in the program.  The court applied the Garcetti standard and found their 

speech was made as citizens.  After applying Pickering the court found their speech was 

protected under the First Amendment. 

 In Wilcoxon v. Red Clay Consolidated School Dist. Bd. of Educ. (2006), a physical 

education teacher kept a private journal recording the absences and conduct of a coteacher.  The 

court applied the Garcetti standard and found that Wilcoxon’s journal containing the absences of 

a fellow teacher was not written pursuant to his official duties, because he was not employed to 

monitor the absences of other teachers.  Wilcoxon’s speech passed the Garcetti and Pickering 

tests and was protected under the First Amendment. 

 Two cases in the analysis dealt with speech that addressed misconduct where Garcetti 

was not applied by the courts (see Table 9).  In Illiano v. Mineola Union Free School Dist. 

(2008), an administrative assistant used her personal email account to complain to an assistant 

superintendent about the inappropriate conduct of her supervisors.  Illiano claimed the 

superintendent and deputy district superintendent made anti-Semitic and sexually offensive 

comments. The court applied Pickering and found her speech was unprotected, reasoning that it 

was not on a matter of public concern because she did not attempt to make her speech public.  
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Table 9 
 
Speech Related to Whistle-blowing Where the Garcetti Test Was Not Applied 
 

Court Case Role of Employee Speech 

Illiano v. Mineola Union Free 
School Dist. (2008) 

Administrative 
Assistant 

Complaint about supervisors conduct 

Wilbourne v. Forsyth County 
School Dist. (2009) 

Teacher Filed ethics complaint against a teacher who 
allegedly abused son 

 
 
 
 In Wilbourne v. Forsyth County School Dist. (2009), a teacher filed a complaint with the 

professional ethics commission for another teacher’s alleged abuse of Wilbourne’s disabled son.  

The court did not apply Garcetti but examined the content, form, and context of Wilbourne’s 

speech, using Pickering to determine if the speech was public or private in nature.  The court 

found Wilbourne’s comments, which focused on the care of her son, were entirely personal and 

not protected by the First Amendment. 

 It is apparent from the sample that speech related to whistle-blowing was a common 

precipitating factor in retaliation for school employee speech cases.  All the cases in the sample 

where the whistle-blowing addressed financial misconduct in the school organization had the 

Garcetti standard applied to the speech.  Nearly all the cases where the whistle blower was 

speaking about potential violations of state and federal law had the Garcetti standard applied too.  

Out of the financial misconduct and violations of law cases nearly all of them resulted in the 

speech being unprotected under the First Amendment because the speech was made pursuant to 

the employee’s official duties.  The only exception appeared in two cases where the speech was 

made outside the chain of command, to a higher authority.  However, this exception did not 

apply to all cases where the speech was made outside the chain of command. Other 

miscellaneous whistle-blowing cases faced the application of the Garcetti standard as well.  
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Frequently the employee admitted the speech was made as part of their job, or the court reasoned 

it was, and the speech was unprotected under the First Amendment.  The most common cases 

where the whistle-blowing speech was found to be protected under the First Amendment after 

the application of Garcetti and Pickering appeared when the court was able to determine quite 

clearly that the employee was not hired to engage in the speech. 

 

First Amendment Speech Cases that Were Not Analyzed 

Several cases in the sample were not analyzed using either Pickering or Garcetti, and 

some were not analyzed at all (see Table 10).  In Black v. Brewer (2008), a teacher claimed she 

suffered retaliation because the principal mistakenly believed she had written the letter that 

motivated the nonrenewal of her contract.  The court stated that Black could not make a claim 

under § 1983 because she did not actually engage in speech. 

 A teacher in Montanye v. Wissahickon School Dist. (2007) helped an at-risk student meet 

a therapist outside of school.  The court found Montanye’s actions did not constitute protected 

speech because she failed to convey the presence of a particularized message or the likelihood of 

the message being understood by others. 

 In Garrett v. Judson Independent School Dist. (2008), a teacher’s complaints about an 

educational program were dismissed by the court because she failed to raise an issue of fact that 

her speech caused her employment problems.  In Batagiannis v. West Lafayette Community 

School Corp. (2006) a superintendent filed a lawsuit in state court claiming her suspension was a 

de facto termination.  The court found her subsequent termination by the school board was not 

retaliation for filing a prior lawsuit since the termination was the confirmation of a decision 

made before the commencement of the prior lawsuit. 
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Table 10 
 
Cases Without Analysis or No Analysis Under Pickering/Garcetti 
 

Court Case Role of Employee Reason 

Batagiannis v. West Lafayette 
Community School Corp. (2006) 

Superintendent School boards action was not retaliation 
if it occurred before speech 

Black v. Brewer (2008) Teacher Did not engage in speech 

Corbett v. Duerring (2010) Vice Principal Failed to provide fact-based allegations 

Darchak v. City of Chicago BOE (2009) Teacher Failed to name proper defendant 

Garrett v. Judson Independent School 
Dist. (2008) 

Teacher Failed to raise an issue of fact speech 
caused employment action 

Montanye v. Wissahickon School Dist. 
(2007) 

Teacher Did not convey particularize message 

 
 
 
 In Corbett v. Duerring (2010), a vice principal claimed his refusal to follow the directive 

of his superintendent, to make deals with students from influential families to prevent parents 

from calling the superintendent, motivated the adverse employment action he suffered.  The 

court found it was unable to consider Corbett’s claims because Corbett had failed to provide any 

fact-based allegations, including information as to the content, form, or context of his speech.  

Corbett’s claims were dismissed. 

 In Darchak v. City of Chicago Board of Education (2009), a Polish ESL teacher 

complained that her assignment in a Spanish ESL classroom violated NCLB.  The court did not 

apply Garcetti or any other analysis to Darchak’s claim because Darchak failed to name the 

proper defendant.  The court dismissed the case. 

 

Outcomes 

The sample revealed similar outcomes among the retaliation for speech cases across all 

the circuit courts.  The most common outcome was the application of Garcetti preventing speech 
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from being protected under the First Amendment.  Several instances of speech cases resulted in 

the court finding the speech was made pursuant to the employee’s official duties because the 

speech was not made public.  The court cases also resulted in unprotected speech when the court 

found the speech was attributed to an employment dispute or owed its existence to the job. 

 

Speech Involving an Employment Dispute 

The sample revealed five cases where the courts found the speech was only an internal 

employment dispute and not a matter of public concern (see Table 11).  While an analysis of 

speech on a matter of public concern has typically been part of the Pickering test, some of the 

courts also applied the Garcetti standard.  This could appear as overkill since speech found to be 

an employment dispute, not a matter of public concern, is speech unprotected by the First 

Amendment regardless if the speech was made as a citizen or as an employee.  

 Most of the cases addressing internal employment disputes involved teachers, although 

one case did involve an administrator.  When a principal in Sanders v. Leake County School Dist. 

(2008) filed an Equal Employment Opportunity Commission (EEOC) charge the court found her 

speech was an employment dispute, speech of a personal nature, and was unprotected.  The court 

also applied the Garcetti standard to find that her EEOC charge was filed as an employee 

because she did not attempt to make her complaints public. 
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Table 11 
 
Employment Dispute (Not Public Concern) 
 

Court Case Role of Employee Analysis 

Adams v. New York State Educ. Dept. 
(2010) 

Teachers Applied Garcetti and 
Pickering--not protected. 

Dorcely v. Wyandanch Union Free 
School Dist. (2009) 

School Psychologist Applied Garcetti--not 
protected. 

Sanders v. Leake County School Dist. 
(2008) 

Principal Applied Garcetti--not 
protected. 

Wingate v. Gage County School Dist., No. 
34 (2008) 

Teacher Applied Pickering--not 
protected. 

Woods v. Enlarged City School Dist. Of 
Newburgh (2007) 

Assistant Principal Applied Pickering--not 
protected. 

 
 
 
 Seven teachers in Adams v. New York State Educ. Dept. (2010) complained about school 

district policies and practices they believed were designed to terminate underperforming 

teachers.  The court applied Pickering and Garcetti simultaneously to find they were expressing 

personal grievances that related to their official work duties and the internal operations of the 

school. In other words, the speech was not protected under the First Amendment. 

 A school psychologist in Dorcely v. Wyandanch Union Free School Dist. (2009) 

complained about the lack of resources, appropriate interventions, and sufficient services for 

students. The court applied the Garcetti standard and found his speech was made pursuant to his 

job duties because it addressed aspects of his employment. 

 A teacher in Wingate v. Gage County School Dist., No. 34 (2008) spent 4 years 

attempting to move from a half-time teaching position to a full-time teaching position.  Wingate 

claimed she was retaliated against for asking the superintendent why she had not been considered 

for several jobs and for asking a school board member to help her get a full-time position.  The 
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court applied Pickering and found Wingate was not speaking as a concerned public citizen but as 

an employee concerned with the district’s internal practices and policies and her speech was not 

protected by the First Amendment. 

 In Woods v. Enlarged City School Dist. Of Newburgh (2007), an assistant principal 

complained about her performance evaluations and racial discrimination.  The court applied the 

Pickering standard to find that Woods’ complaints addressed her individual employment and did 

not address any district-wide issue.  Since her speech was only an attempt to alleviate her own 

personal situation the court found her speech was not protected under the First Amendment. 

 In each of these cases the court found the employee’s speech did not address a matter of 

public concern but was only an attempt to address an internal employment dispute.  More than 

half of the cases applied the Garcetti standard although the outcome of the case would have been 

no different if the court had only applied the Pickering standard. The only apparent difference in 

choosing between Garcetti and Pickering is the court is able to limit its analysis of the speech 

when using Garcetti, a possible means to save time. 

 

Speech Owes Its Existence to Job Duties 

In Pickering v. Board of Education (1968), the Supreme Court reasoned that the public’s 

interest in Pickering’s speech was not only high, particularly because he was a teacher, but 

because he was in a position to have personal knowledge of the subject.  Within this sample four 

cases emerged where the courts application of Garcetti seemed to run counter to the reasoning in 

Pickering.  In these four cases the courts concluded that the very existence of the plaintiff’s job 

gave him or her knowledge a citizen would not have, and therefore their speech owed its 
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existence to their job duties.  The court’s used this reasoning to find the speech was made 

pursuant to their job duties and was therefore not protected under Garcetti (see Table 12). 

 

Table 12 
 
Speech Owes Existence to Job Duties 
 

Court Case Role of Employee 

Decotiis v. Whittemore (2010) Speech Therapist 

Fox v. Traverse City Area City Public Schools Bd. of Educ. (2010) Teacher 

Omokehinde v. Detroit Bd. of Educ. (2008) Parent Liaison 

Ryan v. Shawnee Mission Unified School Dist. No. 512 (2006) Physical Therapist 

 
 
 
 Of these four cases, three have already been discussed because the plaintiff either 

admitted or denied their speech was made pursuant to their official job duties.  As mentioned in 

Ryan v. Shawnee Mission Unified School Dist. No. 512 (2006), a physical therapist’s complaints 

about her caseload and violations of state law, as well as her advocacy for services for a student, 

were found to be speech that owed its existence to her job.  The court found that Ryan’s speech 

was made pursuant to her job duties and was unprotected under the First Amendment.  As 

mentioned in Fox v. Traverse City Area Public Schools Bd. of Educ. (2010), a special education 

teacher’s complaints about her caseload exceeding the limits allowed by law was found to be 

pursuant to her official job duties, because the speech owed its existence to the job.  Also as 

mentioned in Omokehinde v. Detroit Bd. of Educ. (2008), a parent liaison’s complaints about 

alleged misuses of Title I spending were found to be made pursuant to her official duties, 

because the speech owed its existence to the job.  
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 The last case, Decotiis v. Whittemore (2010), involved a speech pathologist who spoke to 

advocacy groups and to parents when she suspected a violation of state and federal laws.  The 

court reasoned that since her speech was made with people she had contact with because of her 

job; the speech owed its existence to her job duties.  In other words, Decotiis’ speech did not 

pass the Garcetti standard and was not protected under the First Amendment. 

 In each of these cases the speech of the school employee was made in an attempt to 

address some wrongdoing or misconduct in the school organization.  Like Pickering, each of the 

school employees had personal knowledge gained through their employment.  Unlike Pickering, 

the plaintiffs here were unable to separate their speech from their employment which resulted in 

their speech being unprotected under the First Amendment.  This appears to be counterintuitive 

to the court’s precedent in Pickering, and was never addressed by the Garcetti court.  It is 

possible that the lower courts are finding new ways to interpret the Garcetti standard in order to 

apply it to as many fact patterns as possible.  Why would the courts wish to apply the Garcetti 

standard so frequently?  Based upon the lack of discussion and analysis in the case briefs the 

courts seem to prefer Garcetti because it takes less work to analyze the speech. 

 

Speech Made to the Public 

In Givhan v. Western Line Consolidated School District (1979), the Supreme Court 

expanded the First Amendment to protect public employee communications made in private.  

Since Givhan, the lower courts generally found that speech addressing a matter of public concern 

was protected under the First Amendment even when the speech was expressed privately.  Since 

the Garcetti decision, and throughout the sample, the court’s analysis of retaliation for speech 

frequently has involved the question of whether or not the plaintiff’s speech was made to the 
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general public, the media, or a higher authority.  In nine cases this aspect of the analysis affected 

the outcome of the cases.  In seven instances the speech was found to be unprotected because the 

employee did not attempt to make the speech to the general public, a higher authority, or the 

media (see Table 13).  In two cases the speech was protected because the court found the 

employee’s speech was made to a higher authority, or outside the chain of command, which was 

not part of their official job duties (see Table 14). 

 

Table 13 
 
Speech Was Unprotected Because It Was Not Made Public 
 

Court Case Failure to attempt public 
speech 

Analysis 

Decotiis v. Whittemore (2010) General Public Applied Garcetti--not protected. 

Fox v. Traverse City Area Public 
Schools Bd. od Educ. (2010) 

Higher Authority and/or 
General Public 

Applied Garcetti--not protected. 

Illiano v. Mineola Union Free School 
Dist. (2008) 

Media Referenced Garcetti. Applied 
Pickering--not protected. 

Myles v. Richmond County Bd. of 
Educ. (2008) 

Higher Authority and/or 
General Public 

Applied Garcetti--not protected. 

Sanders v. Leake County School Dist. 
(2008) 

General Public Applied Garcetti--not protected. 

Weintraub v. Board of Educ. of City of 
New York (2010) 

General Public Applied Garcetti--some passed. 
Went back to jury. 

Woods v. Enlarged City School Dist. 
Of Newburgh (2007) 

General Public Applied Pickering--not protected. 

 
 
 
 Speech was not protected because it was not made public.  A speech pathologist in 

Decotiis v. Whittemore (2010) spoke to advocacy groups and to parents when she suspected a 

violation of state and federal laws.  The court reasoned that since she did not attempt to make her 

speech public, and only spoke to people she had contact with because of her job; her speech was 
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made pursuant to her job duties.  The court applied the Garcetti standard to Decotiis’ speech and 

found it was not protected under the First Amendment. 

 A special education teacher in Fox v. Traverse City Area Public Schools Bd. of Educ. 

(2010) complained to her direct supervisor about her teaching caseload exceeding the limits 

allowed by law.  Because Fox complained solely to her supervisors, and did not voice her 

concerns outside the chain of command or to the general public, the court found it was made 

pursuant to her official job duties as per the Garcetti standard.  In both Fox and Decotiis the 

court reasoned in its application of Garcetti that the speech was made to only those one would 

meet as part of official duties, like parents. 

 A teacher claimed her speech involving a complaint about being denied promotion and 

the filing of an ethics complaint against the superintendent motivated an adverse employment 

action in Myles v. Richmond County Bd. of Educ. (2008).  The court recognized that her speech 

was on a matter of public concern, but still found the content was personal.  The court concluded 

her speech was pursuant to her official duties because she did not attempt to make her complaints 

public. 

 The court in Sanders v. Leake County School Dist. (2008) found a principal’s speech, the 

filing of an Equal Employment Opportunity Commission (EEOC) charge, was unprotected.  The 

court applied the Garcetti standard to find that her EEOC charge was filed as an employee 

because she did not attempt to make her complaints public.   

 In Weintraub v. Board of Educ. of City of New York (2010) a teacher filed a grievance 

through the union.  The court reasoned that Weintraub’s speech was made during the course of 

his teaching duties and had no relevant citizen analogue.  The court made particular note that 

Weintraub did not attempt to take his concerns to the public.  The court concluded that 
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Weintraub’s speech was unprotected by the First Amendment because it failed to pass the 

Garcetti threshold.   

 An administrative assistant in Illiano v. Mineola Union Free School Dist. (2008) used a 

personal email account to complain to an assistant superintendent about the inappropriate 

conduct of the superintendent and deputy superintendent.  The court only referenced the Garcetti 

decision and speculated that if Illiano had spoken to the media about the alleged unlawful 

conduct of her supervisors, the court may have come to a different conclusion.  Since she did not 

attempt to make her speech public the court found her speech was personal and not a matter of 

public concern, although the topic may have been a matter of public concern. 

 In Woods v. Enlarged City School Dist. of Newburgh (2007), an assistant principal 

complained about her performance evaluations and racial discrimination.  The court did not 

apply Garcetti but found that Woods’ speech was not protected by the First Amendment.  The 

court reasoned that she only spoke in a private conversation and her complaints were personal 

and did not address any district-wide issue.  

 In the case analysis only two cases were identified where the court found the speech 

passed the Garcetti threshold because it was made public. (see Table 14).  In Casey v. West Las 

Vegas Independent School Dist. (2007) a superintendent cautioned the school board about 

violations of state and federal laws, and reported problems with a program, as part of her official 

duties.  The Tenth Circuit found Casey’s speech was barred by Garcetti and not protected.  

However, Casey’s speech reporting the school board’s state and federal law violations to the 

state Attorney General passed Garcetti and was protected.  The court reasoned that reporting to 

the Attorney General was outside her chain of command and not pursuant to her official duties. 
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Table 14 
 
Speech Passed Garcetti Because It Was Made Public 
 

 
Court Case 

Type of public 
speech 

 
Analysis 

Casey v. West Las Vegas Independent 
School Dist. (2007) 

Outside Chain of 
Command 

Applied Garcetti--some passed. Applied 
Pickering--protected. 

Reinhardt v. Albuquerque Public Bd.  
of Educ. (2010) 

Higher Authority Applied Garcetti--protected. 

 
 
 
A speech-language pathologist in Reinhardt v. Albuquerque Public Bd. of Educ. (2010) 

consulted an attorney and filed an IDEA complaint with the state.  The court found Reinhardt’s 

speech went outside her chain of command, thus satisfying speech made to a higher authority, 

and passed the Garcetti standard. 

 In 11 cases in the sample, the courts appeared to disregard the precedent set in Givhan v. 

Western Line Consolidated School District (1979) that protects speech made in private to a 

supervisor if the speech addressed a matter of public concern.  In each of these 11 cases the court 

reasoned that speech made to the public or to a higher authority was speech that deserved 

protection.  In two cases the court only applied the Pickering standard to reason that attempts to 

not make the speech public indicated the speech was not on a matter of public concern.  In seven 

cases the courts applied the Garcetti standard and reasoned the speech was made as part of the 

job duties because the employee did not attempt to make the speech public.  In two cases the 

courts applied the Garcetti standard and found the speech was not made pursuant to the official 

job duties because the speech was made to the public or to a higher authority.  In each of these 

eleven cases the courts appear to dismiss the precedent from Givhan, particularly when applying 

Garcetti.



 

122 
	

CHAPTER V 

SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS 

Introduction 

 The purpose of this study was to examine federal cases involving retaliation for public 

school employee speech to determine the issues, trends, and outcomes in those cases since the 

United States Supreme Court decision in Garcetti v. Ceballos (2006).  This chapter includes a 

summary of the findings related to the research questions, the theoretical implications and 

practical applications of the findings.  The chapter concludes with suggestions for further 

research. 

 

Summary of Findings 

Issues 

Research Question 1 asked, “What were the issues in court cases involving retaliation for 

public school employee speech, as delineated by the United States Circuit Courts of Appeal and 

the United States District Courts?” 

 Each case brief in the sample provided an issue statement that asked a variation of the 

question “did the school employer retaliate against the school employee because of the 

employee’s exercise of speech?” The Garcetti decision indicated that an employee’s speech is 

protected when the employee is speaking as a citizen on an issue of public concern.  A key factor 

in determining whether the employee is speaking as a citizen is whether the employee’s speech 

was made pursuant to the employee’s official duties.  If the speech was made pursuant to the 
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employee’s official duties, then it was not protected speech.  An important identified and 

recurring theme within the study was the question of how the court decided whether an 

employee’s speech was “pursuant to the employee’s official duties.”  From this research, it was 

shown that three groups of cases addressed this issue.  The first group of cases included those in 

which the employee as plaintiff admitted that the speech was pursuant to his or her official 

duties.  The second group of cases was those in which the employee denied that the speech was 

pursuant to official duties.  The third group of cases consisted of those in which the employee as 

plaintiff argued that the speech was curriculum-related. 

 

 Pursuant to job duties.  One of the biggest issues to affect the cases in the sample was 

whether or not the plaintiff admitted or denied that his or her speech was made pursuant to his or 

her official job duties.  This issue illustrated a recurring fact pattern that when an employee 

admitted that his or her speech was made as part of the employee’s job duties, the speech was 

barred by Garcetti and unprotected under the First Amendment.  In cases where the plaintiff 

denied the speech was made as part of the employee’s job, the speech was found to pass the 

Garcetti standard about half of the time.  However, once the speech passed the Garcetti standard 

it could still fail the analysis under Pickering and be unprotected. 

 If the plaintiff admitted the speech was part of his or her job, the court did not analyze the 

speech further.  Since the plaintiff admitted the speech was part of the job the court found no 

need to analyze the speech but applied the Garcetti standard to quickly reach a conclusion.  In 

each case where the plaintiff admitted the speech was made as part of the job, the court 

concluded that the speech was unprotected under the First Amendment. 
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 If the plaintiff denied the speech was made pursuant to his or her job duties the court used 

three alternate approaches.  The court might have looked to a written job description, the court 

might have examined the content, form, and context of the speech, or the court might have 

decided that the speech was part of the job duties without any discussion regarding the evidence 

used to reach the conclusion.  Regardless of whether the plaintiff denied the speech was made 

pursuant to his or her job, the courts used one of these three approaches in its application of the 

Garcetti standard.  In the majority of the cases where Garcetti was applied and the speech was 

found to be unprotected under the First Amendment, the court tended to use the last approach, 

and spent little time discussing how the speech was analyzed to reach its conclusion. 

 

 Curriculum-related speech.  The data analysis revealed seven cases that focused on the 

issue of retaliation for curriculum-related speech.  In six of the seven cases the court applied 

Garcetti and in only one of the seven cases was the speech found to be protected under the First 

Amendment.   The only case where the curriculum-related speech was protected was due to the 

speech being made as a citizen, in public, on a matter of public concern, and when the teacher’s 

speech was related to the subject matter and the teacher had no obligation to develop the 

curriculum or insure its compliance across the district (Sherrod v. School Bd. of Palm Beach 

County, 2010). 

 The sample revealed the instances of curriculum-related speech as part of a First 

Amendment retaliation claim to be treated similarly to those before the Garcetti v. Ceballos 

(2006) decision.  The courts have generally not looked favorably on arguments from PK-12 

teachers that they have a right to control the curriculum or that their curriculum-related speech is 

an exercise of academic freedom.  In Hazelwood Sch. Dist. v. Kuhlmeier (1988), the Supreme 
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Court gave school officials considerable latitude in regulating the content of school-sponsored 

speech in ways that are “reasonably related to legitimate pedagogical concerns” (p. 273).  Before 

the Garcetti decision the courts often applied Hazelwood to limit the curriculum-related speech 

claims of public school employees.  Since Garcetti v. Ceballos (2006), the courts have continued 

to protect the employer’s legitimate and pedagogical interests through the use of language 

developed in Hazelwood Sch. Dist. v. Kuhlmeier (1988).  Currently the courts are using the 

application of the Garcetti standard to come to the same conclusion they would have reached 

using Hazelwood.  It could be argued that Hazelwood was never appropriate as a precedent for 

analyzing a teacher’s curriculum-related speech since Hazelwood was a case about limiting 

student speech in a school sponsored newspaper.  It could also be argued that Garcetti is far 

more applicable for curriculum-related retaliation for speech of school employee cases.  

Regardless of which case should take precedence, it is interesting to note that the application of 

the Garcetti standard appears to take less analysis than the use of Hazelwood.  In Hazelwood the 

court must analyze the legitimate pedagogical interest of the school in limiting speech.  In 

Garcetti the court only need determine if the speech was made as an employee, pursuant to the 

employee’s official duties, or as a citizen. 

 

 Political speech.  A foundational concept in freedom of speech is the freedom of political 

speech.  Without the freedom to speak on political matters our society would likely be incapable 

of functioning as a democracy.  Throughout the history of our court system the freedom of 

political speech has been important enough to enjoy unusual levels of protection.  This protection 

has extended into the realm of public employment where an employee can usually find 

protection for speech of a political nature.  This protection extends into the public school settings 
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and appeared as an issue among the sample.  Prior to Garcetti, the rule of Pickering served to 

help preserve the extraordinary protections accorded to political speech.  After Garcetti, political 

speech seems to still retain priority status in First Amendment jurisprudence. 

 Fourteen cases in the data analysis revealed speech claims that involved a form of 

political speech.  Six cases related to union activity, three related to local elections, two related to 

the Iraq War, one to immigration, and one to homosexuality.  Of the 14 cases the courts applied 

Garcetti to only four cases.  Three of those cases passed the Garcetti threshold.  Five of the total 

cases relating to political speech were found to be protected under the First Amendment.  Several 

cases left the plaintiff without legal recourse because the plaintiff failed to establish a connection 

between their political speech and the adverse employment action.  Speech of a political nature 

appears to provide the highest chance of passing the Garcetti-Pickering tests to be protected 

speech. 

 The cases in the sample that involved political speech fell into distinct types of political 

speech categories.  However, the courts analyzed the political speech in much the same way 

regardless of whether or not the speech was related to union activity or to supporting a local 

candidate in an election.  Most politically-related speech was found to address a matter of public 

concern and be protected under the First Amendment, as long as the speech did not cause 

disharmony in the workplace or the speech was not related to the curriculum. 

 

 Whistle-blowing.  The importance of whistle blowers to the public organization cannot be 

dismissed.  Whistle blowers, or the fear of a whistle blower, can keep a governmental entity, 

including schools, from engaging in illegal or wrongful activities.  The importance of this is not 

just an ethics argument, but a need to promote an efficient and effective organization.  The 
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sample revealed 26 cases where an employee’s speech addressed some form of whistle-blowing 

in the workplace.  Eighteen cases were found to be unprotected under the First Amendment 

because the court applied the Garcetti standard and found the speech was made pursuant to the 

employee’s job duties.  Frequently the courts did not have access to a job description to make 

this determination but analyzed the content, form, and context of the speech to reveal that the 

speech was made as a part of the job.  Six cases addressing misconduct passed the Garcetti 

threshold, and two did not have Garcetti applied to the analysis. 

 All of the cases in the sample where the whistle-blowing addressed financial misconduct 

in the school organization had the Garcetti standard applied to the speech.  Nearly all the cases 

where the whistle blower was speaking about potential violations of state and federal law had the 

Garcetti standard applied as well.  Of the financial misconduct and violation of law cases, nearly 

all resulted in the speech being unprotected under the First Amendment, because the speech was 

made pursuant to the employee’s official duties. The only exception appeared in two cases, 

where the speech was made outside the chain of command, to a higher authority.  However, this 

exception did not apply to all cases where the speech was made outside the chain of command.  

For example, in Brown-Criscuolo v. Wolfe (2009) a principal’s report to the department of 

education could have been considered outside her chain of command, but the court found it 

pursuant to her duties.  Similarly, a school psychologist in Houlihan v. Sussex Technical School 

Dist. (2006) reported IDEA noncompliance.  Houlihan’s speech could have been considered 

outside her chain of command but the court did not find in her favor.  A similar situation 

appeared in Decotiis v. Whitemore (2010) where a speech therapist spoke to advocacy groups, 

public speech that was likely not part of her job duties, but the court found it was pursuant to her 

duties. Other miscellaneous whistle-blowing cases faced the application of the Garcetti standard 



 

128 
	

as well.  Frequently the employee admitted the speech was made as part of their job, or the court 

reasoned it was, and the speech was unprotected under the First Amendment.  The most common 

cases where the whistle-blowing speech was found to be protected under the First Amendment 

after the application of Garcetti and Pickering appeared when the court was able to determine 

quite clearly that the employee was not hired to engage in the speech. 

 

Outcomes 

Research Question 2 asked, “What were the outcomes in court cases involving retaliation 

for public school employee speech, as delineated by the United States Circuit Courts of Appeal 

and the United States District Courts?” 

 The sample revealed similar outcomes in reasoning and fact patterns among cases.  A 

number of cases were found to be speech involving an employment dispute.  Employment 

disputes do not address a matter of public concern; therefore the speech was unprotected under 

the First Amendment.  The sample revealed cases where the courts found the speech owed its 

existence to the speaker’s job duties, a possible twist to the application of the Garcetti standard 

of speech pursuant to one’s job duties being unprotected speech. 

 

 Speech owed its existence to the job.  Four cases emerged from the sample where the 

court’s application of Garcetti concluded that the speech owed its existence to their job duties.  

This reasoning was used by the courts in these four cases, to find the plaintiff employee’s speech 

was made pursuant to the employee’s job duties and not protected under the First Amendment.  

In each of these cases the speech of the school employee was made in an attempt to address some 

wrongdoing or misconduct in the school organization.  Like Pickering, each of the school 
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employees had personal knowledge gained through their employment.  Unlike Pickering, the 

plaintiffs here were unable to separate their speech from their employment, which resulted in 

their speech being unprotected under the First Amendment.  This appears to be counterintuitive 

to the court’s precedent in Pickering, and was never addressed by the Garcetti court.  It is 

possible that the lower courts are finding new ways to interpret the Garcetti standard in order to 

apply it to as many fact patterns as possible.  Why would the courts wish to apply the Garcetti 

standard so frequently?  Based upon the lack of discussion and analysis in the case briefs the 

courts seem to prefer Garcetti because it takes less work to analyze the speech. 

 

 Speech made to the public.  In nine cases in the sample the courts considered whether or 

not the speech was made to the public or a higher authority.  In seven cases the courts appeared 

to disregard the precedent set in Givhan v. Western Line Consolidated School District (1979).  

Givhan protects speech made in private to a supervisor if the speech addresses a matter of public 

concern.  In each of these seven cases the court reasoned that speech made to the public or to a 

higher authority was speech that did not deserve protection.  In two cases the court only applied 

the Pickering standard to reason that attempts to shield the information from the public indicated 

the speech was not on a matter of public concern.  In five cases the courts applied the Garcetti 

standard and reasoned the speech was made as part of the job duties because the employee did 

not attempt to make the speech public.  In two cases the courts applied the Garcetti standard and 

found the speech was not made pursuant to the official job duties because the speech was made 

to the public or to a higher authority.  In each of these seven cases the courts appear to dismiss 

the precedent from Givhan, particularly when applying Garcetti.  This is an extraordinary 

outcome, inasmuch as an opinion from an inferior court that ignores precedent from the Supreme 
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Court would usually go to some pain to explain why it is following one precedent while ignoring 

another. 

 

Trends 

Research Question 3 asked, “What were the legal trends in court cases involving 

retaliation for public school employee speech, as delineated by the United States Circuit Courts 

of Appeal and the United States District Courts?” 

 The sample was made up of 84 cases in the federal courts involving retaliation for public 

school employee speech since the Garcetti decision, dating from June 1, 2006, through 2010.  In 

48 of the cases in the sample the court applied the precedent set forth in Garcetti to determine 

whether or not the speech was made as a citizen or as an employee.  Of the cases where Garcetti 

was applied, more than 70% of the speech claims failed to pass the Garcetti threshold and the 

employee’s speech was unprotected under the First Amendment.  However, the circuit courts 

appear to be split with the Second, Fifth, Tenth, and Eleventh Circuits applying Garcetti more 

than 60% of the time and the Third, Sixth, and Ninth Circuits applying Garcetti less than 50% of 

the time.  While these trends are still emerging, it is clear the circuits do not agree on the 

appropriate application of the Garcetti standard.  It is even more likely the lower courts are 

misapplying Garcetti by extending its analysis beyond what the Supreme Court intended. 

 The Supreme Court acknowledged in Garcetti v. Ceballos (2006) that employers cannot 

create excessively broad job descriptions to limit employee speech, and a written job description 

often is not sufficient to demonstrate a task is within the scope of an employee’s duties.  

Unfortunately, the only guidance the Court gave in determining if speech is made as part of 

official duties is to suggest that “the proper inquiry is a practical one” (Garcetti v. Ceballos, 
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2006, p. 424).  The lower courts appear to be translating the practical inquiry into finding speech 

that is related in any way to the job is made pursuant to the job duties.  In school settings this 

means more than just what happens within the walls of a classroom.  It also implies fewer 

protections for public school employees, and less efficient and effective school organizations. 

 

Guiding Principles 

Research Question 4 asked, “What guidelines for school leaders and school employees 

can be discerned from court cases involving retaliation for public school employee speech, as 

delineated by the United States Circuit Courts of Appeal and the United States District Courts?” 

 The first guideline applies to any public school employee: 

 1.  If a public school employee, whether the principal or the bus driver, intends to blow 

the whistle or report misconduct, the employee should attempt to speak in a public manner as a 

citizen.  

 1a.  In order to follow guideline 1, the employee should consider the content, form, and 

context of his or her speech much like a court of law would (see Kelly v. Huntington Union Free 

School Dist., 2009). 

 1b.  The employee should carefully plan the speech so it addresses a matter of public 

concern, not a personal complaint (see Adams v. New York State Educ. Dept., 2010; Dorcely v. 

Wyandanch Union Free School Dist., 2009). 

 1c.  The speech should take into account how the misconduct affects the larger 

population, not one or two people (see Sherrod v. School Bd. of Palm Beach County, 2010). 

 1d.  If the employee is unable to seek a solution through the chain of command, the 

employee should address his or her concerns in a public way.  Depending on the speech, the 



 

132 
	

employee may go outside the chain of command to report to a higher authority, particularly an 

authority that would be unrelated to the job duties (see Myles v. Richmond County Bd. of Educ., 

2008; Reinhardt v. Albuquerque Public Bd. of Educ., 2010).  The employee may also find 

speaking in a public meeting of the school board or to the media will assist the employee in 

protecting his or her speech under the First Amendment (see Illiano v. Mineola Union Free 

School Dist., 2008).  However, if the speech does not follow the other guidelines mentioned 

above, it will not find protection in the courts. 

 1e.  Never admit the speech was made as part of the job duties (see Omokehinde v. 

Detroit Bd. of Educ., 2008). 

 Teachers and other school employees may find themselves more affected by the Garcetti 

court decision because the analysis favors the employer’s interests.  With this in mind, the 

following guideline may be helpful: 

 2. Teachers and school employees should guard their speech carefully.  Before speaking 

the employee should consider what category of speech they might address, such as misconduct, 

curriculum, or political speech.  The employee should remember there is little to no protection 

for curricular-related speech, while political speech has a much greater chance of being protected 

(see Evans-Marshall v. Board of Educ. of Tipp City Exempted Village School Dist., 2010 and 

Conn v. Bd. of Educ. of City of Detroit, 2008). 

 Public school administrators can consider the Garcetti decision to be a double-edged 

sword.  The following guidelines may be useful for school leaders: 

 3.  Administrator’s can easily face employment action in retaliation for speech made in 

the course of his or her duties, the same as any other public school employee, which would be 

unprotected under the Garcetti standard.  Therefore, the guidelines mentioned above are 
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applicable to school leaders as well (see D’Angelo v. School Bd. of Polk County, Fla., 2007; 

Sanders v. Leake County School Dist., 2008). 

 4.  Administrator’s could take a gamble and use Garcetti-based reasoning to remove 

troublesome employees.  However, it would be wise to consider the precedent set in Mt. Healthy 

City School Board of Education v. Doyle (1977) and provide further evidence against the 

employee, showing that the school would have made the same employment decision absent the 

speech (see Spanierman v. Hughes, 2008; Tucker v. New York City, 2010). 

 

Theoretical Implications 

 At this time it appears the emerging body of law is developing to further inhibit the 

speech of public employees, even to the detriment of providing quality public services.  When 

employees are unprotected under the First Amendment for speech designed to improve public 

services, or to whistle blow on fraudulent and unprofessional conduct, the public itself will 

suffer.  

 If the Supreme Court has final authority on questions about federal law, particularly in 

relation to questions regarding the United States Constitution, then the lower courts are bound by 

mandatory precedent to apply that law.  The Supreme Court explained in its decision in Garcetti 

v. Ceballos (2006), that the holding in the case was consistent with precedent from its earlier 

decisions.  Precedents before Garcetti (described in Figure 1) provided substantial analysis of the 

claim to determine protection for both the interests of the employer and the employee.  Since the 

Garcetti decision, the courts are frequently applying Garcetti alone, which results in no further 

analysis.  Only in the 6th and 9th Circuits do the courts apply Garcetti after the Pickering 
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standard, but the result is the same.  The speech is usually not protected under the First 

Amendment.  

 There are other concerns that the misapplication of Garcetti, in determining whether 

speech is made pursuant to job duties, is ignoring the precedents set in Pickering and Givhan.  It 

appears the courts are ignoring these precedents, although the Garcetti court explicitly stated 

their decision did not change precedent, but was consistent with precedent.  If the courts are 

doing this as a means to quickly decide a case, without spending time analyzing the claim, the 

result could be a threat bigger than the loss of First Amendment rights.  In these types of cases, 

ignoring the other precedents tilts the analysis decidedly in favor of the governmental employer 

for the short-term benefit of the individuals currently holding power.  However, ignoring those 

precedents and following only Garcetti will have the long-term detriment of having government 

operate in the shadows, where vice, corruption, ineffectiveness, and inefficiencies will be 

allowed to grow.  Following Garcetti alone without the other precedents also represents a long-

term separation of powers issue, to the extent that the judicial branch shirks its responsibilities in 

these types of cases.  The executive branch, represented by governmental operations at the local, 

state, and federal level will be allowed to operate unfettered by public knowledge about what is 

really going on.  This cannot be good for a democracy. 

 

Suggestions for Further Research 

 Considering the sample encompasses only 4.5 years of federal court cases on retaliation 

for public school employee speech, the growing body of cases will lend far more evidence and 

information to the issues and trends discussed here.  The cases where the courts seem to 

disregard prior Supreme Court rulings could be further studied to determine how the courts are 
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changing the existing applications to free speech.  In the case of Pickering, if the courts reason 

that the speech owes its existence to the job does this application of Garcetti violate the 

intentions of Pickering?  A number of cases also attempted to disregard the Supreme Court’s 

decision in Givhan.  Further study could look at whether the application of Garcetti among the 

lower courts is dismissing the precedent set forth in Givhan. 

 This study focused on cases within PK-12 public school employees.  The court decisions 

likely have higher education implications.  Further study could be conducted to discover if 

similar issues, outcomes, and trends appear in retaliation for speech cases in higher education. 
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Case Briefs 

 Citation:  Adams v. N.Y. State Educ. Dep’t, 705 F.Supp.2d 298 (S.D.N.Y. 2010). 

Key Facts:  Seven school employees, Twana Adams, Josephine Cruz, Michael Ebewo, 

Joanne Hart, Julianne Polito, Thomasina Robinson, and Brandi Dawn Scheiner, collectively filed 

suit against various New York State and New York City education agencies and officials 

claiming these agencies and officials retaliated against them in violation of their First 

Amendment speech rights.  Specifically, the plaintiffs claimed they engaged in speech protesting 

the city school systems policies and programs they believed were designed to terminate the 

employment of teachers whose performance failed to meet standards.  Plaintiffs claimed the 

defendants retaliated against them by confining them to “Temporary Reassignment Centers” 

pending discipline proceedings (Adams v. State Educ. Dep’t, 2010, p. 300).  City defendants filed 

a motion to dismiss the complaint and state defendants filed a motion for judgment with the 

United States District Court for the Southern District of New York. 

Issue:  Did the New York State Department of Education, and various New York City 

agencies and officials, violate seven school employees’ First Amendment speech rights by 

confining them to ‘Temporary Reassignment Centers’ pending hearings in retaliation for speech 

protesting school system programs and policies designed to terminate underperforming teachers? 

Holding:  No. 

Reasoning:  The United States District Court for the Southern District of New York 

found the plaintiffs’ claims against the state defendants were deficient because the plaintiffs 

failed to specify the relief they were seeking.  The court also found the plaintiffs’ First 

Amendment retaliation claims against the city defendants to be deficient.  In each incident of 

speech in which the plaintiffs based their claim, the court found the speech was an expression of 
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personal grievances that related to their official work duties and internal operations.  The district 

court noted the plaintiffs’ argument against relying on the decision in Weintraub v. Board of 

Educ. (2010) where the decision was based on a more complete factual record regarding the 

employee’s job duties, yet in this case the court found the plaintiffs’ failed to adequately plead 

these essential facts if the information was necessary for stating the claim. 

Disposition:  The United States District Court for the Southern District of New York 

dismissed the plaintiffs’ complaint without prejudice and gave the plaintiffs leave to file an 

amended complaint within 30 calendar days of the decision. 

 Citation:  Almontaser v. New York City Dept. of Educ., 519 F.3d 505 (2nd Cir. 2008). 

Key Facts:  Almontaser served as interim principal of the Khalil Gibran International 

Academy (KGIA), a New York City public high school that offers classes in Arab language and 

culture.  Since the school was approved by the New York City Department of Education (DOE) 

certain groups claimed KGIA and Almontaser were affiliated with radical Islam.  A group 

unaffiliated with the school or Almontaser printed t-shirts stating “Intifada NYC,” which sparked 

another group to allege a connection between the t-shirts and Almontaser.  A New York Post 

reporter requested an interview with Almontaser about the t-shirts and the organization that 

printed them.  Almontaser wished to avoid the interview but was directed by DOE to grant the 

interview and avoid addressing the topic of the t-shirts.  DOE provided a press officer to coach 

Almontaser before the interview, and to listen to the interview over the phone.  During the 

interview Almontaser clarified she would never affiliate herself with an organization that 

condoned violence.  The DOE press officer interjected only once during the interview to 

emphasize Almontaser did not believe in violence.  After the interview the press officer 

contacted Almontaser to inform she had done a good job.   
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The article published by the New York Post asserted that Almontaser had ties to violent 

groups and has downplayed the significance of the t-shirts.  Almontaser and DOE agreed the 

published interview in the Post misrepresented Almontaser’s views, but did accurately report her 

explanation of the word “intifada,” its root meaning, and the words association with violence.  In 

the days following the article’s publication other news media picked up the story.  Almontaser 

was directed by DOE to issue a DOE drafted public apology and resign as interim principal.   

Two months later Almontaser applied, and was refused consideration, for a permanent 

position as principal at KGIA.  Almontaser filed suit against DOE claiming violation of her First 

Amendment free speech rights and Fourteenth Amendment due process rights by forcing her to 

resign as interim principal and refusing to consider her for the position of principal.  Almontaser 

requested a preliminary injunction requiring DOE to provide a fair review and consideration for 

the position and to restrain DOE from appointing a principal until consideration was afforded.  

The United States District Court for the Southern District of New York denied the application for 

preliminary injunction.  Almontaser appealed to the Second Circuit. 

Issue I:  Were Almontaser’s First Amendment speech rights violated when she was 

forced to resign her position as interim principal, and refused consideration for a permanent 

principal position, based upon speech made to a newspaper reporter as a requirement of her job?  

Holding I:  No, Almontaser’s First Amendment speech rights were not violated when her 

statements were made in her official capacity as interim principal. 

Reasoning for Issue I:  The Supreme Court clarified employee speech rights in Garcetti v. 

Ceballos (2006) by finding statements made by employees as part of their job duties was speech 

not made as a private citizen and was not afforded Constitutional protection.  The Second Circuit 

agreed with the district court’s application of Garcetti that Almontaser’s speech was made in her 
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capacity as interim principal and was not constitutionally protected.  The district court also found 

that even if Almontaser’s speech was protected, the DOE’s decision to not consider her 

application for principal was justified using the balancing test set forth in Pickering v. Bd. of 

Educ. of Twp. High Sch. Dist. 205 (1968).  The Second Circuit did not address this finding since 

Almontaser’s speech was found to not be protected.   

Issue II:  Can a public employee be punished for speech made as a condition of 

employment when the employer knows the speech was accurately made but inaccurately 

reported by the media? 

Holding II:  The Second Circuit refused a decision on this more complex issue by stating 

it was best addressed by the district court. 

Reasoning for Issue II:  Since Almontaser’s speech was found to be unprotected, the 

Second Circuit refused to address the more complex issue of whether an employee can be 

punished for accurate speech made as a requirement of the job but inaccurately reported by the 

media. 

Disposition:  The Second Circuit affirmed the district court’s refusal to grant a 

preliminary injunction since Almontaser’s speech was not protected. 

 Citation:  Anderson v. Douglas County School District 0001, 342 Fed.Appx. 223 (8th Cir. 

2009). 

Key Facts:  Gary Anderson was employed by the Douglas County School District, also 

known as Omaha Public Schools (OPS), as the district’s coordinator of technical support for the 

information management services department.  While employed for the school district Anderson 

claimed he spoke to his superiors about matters of public concern.  Anderson alleged he was 

terminated from his position in retaliation for speech he made on matters of public concern, 
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specifically speech made to other OPS staff regarding possible pay irregularities, invalid service 

contracts, and a discrepancy in budgetary funds.   

Anderson filed suit against the school district and sought relief under 42 U.S.C. §1983 

claiming a violation of his First Amendment rights.  The United States District Court for the 

District of Nebraska granted summary judgment in favor of the school district.  Anderson 

appealed the decision to the Eighth Circuit. 

Issue:  Did the school district violate the First Amendment speech rights of Anderson by 

terminating his employment in retaliation for reporting potentially fraudulent activities? 

Holding:  No, Anderson’s speech was made in the course of his duties as the coordinator 

of technical support for the information management services department and therefore was not 

protected. 

Reasoning:  The Supreme Court decision Garcetti v. Ceballos (2006) clarified that in 

order to determine if a public employee’s speech is protected the court must first determine 

whether the employee spoke as a citizen or as an employee.  The circuit court agreed with the 

district court that the speech was not protected by the First Amendment since Anderson admitted 

in his deposition testimony that his speech was made as part of his official duties as the 

coordinator of technical support for the information management services department.   

Disposition:  The Eighth Circuit affirmed the district court’s grant of summary judgment 

in favor of the school district. 

 Citation:  Avgerinos v. Palmyra-Macedon Central School Dist., 690 F.Supp.2d 115 

(W.D.N.Y. 2010). 

Key Facts:  Theodore Avgerinos moved to the Rochester, New York area in September 

2007, after an extensive career in education.  Avgerinos called the Palmyra-Macedon Central 
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School District’s human resources office in October 2007 to inquire about applying for a 

substitute teaching position.  Avgerinos claimed he filled out the application form that was sent 

to him, and applied for employment in the district that same month.  Avgerinos claimed that he 

was notified to expect his application to be processed in time for the November 2007 school 

board meeting, and that he could also apply for substitute positions through the Wayne-Finger 

Lakes BOCES.  Avgerinos contacted the human resources office several times in December and 

January and was informed each time his application would be processed by the school board at 

the next meeting.  However, by February 2008 the application had still not been processed.  On 

February 5, 2008 Avgerinos contacted the human resource office and was informed by a clerk 

that she would get back to him after researching the status of his application and why it had not 

been submitted to the school board. 

On February 7, 2008 Avgerinos contacted human resources again and was informed there 

were issues with his application and he would need to speak to the director.  At the time of the 

call the director, Paul Kenyon, could not speak to Avgerinos.  Avgerinos informed the clerk that 

if he did not hear from the office about his application his next call would be to the 

superintendent of schools, if not the state department. 

Kenyon sent Avgerinos a letter the next day notifying him, for the first time, his 

application was completed incorrectly and had insufficient documentation.  The letter further 

stated that Avgerinos’ had engaged in rude and threatening behavior on the phone with the clerk.  

The school district shared this letter with the Wayne-Finger Lakes BOCES, and the BOCES 

District Superintendent who represents the State Education Department in the region. 

On February 11, 2008, Avgerinos contacted Superintendent Robert Ike by email.  Ike 

responded to Avgerinos by notifying him his conduct was unprofessional.  Avgerinos alleged he 



 

153 
	

was precluded from finding work in his profession in Western New York because of the 

defendants’ actions.  Avgerinos filed this lawsuit against the Palmyra-Macedon Central School 

District, Superintendent Ike, and Director of Human Resources Paul Kenyon, claiming they 

failed to hire him and ended his employment opportunities in his profession within the region for 

several reasons, including retaliation of his First Amendment speech rights. 

Issue:  Did the school district, superintendent, and director of human resources violate the 

First Amendment speech rights of Avgerinos by refusing to hire him as a substitute teacher in 

retaliation for Avgerinos’ complaint regarding a lack of communication from human resources? 

Holding:  No, the court found no evidence the defendants’ chilled Avgerinos speech. 

Reasoning:  The United States District Court for the Western District of New York 

adopted the instructions provided by the Court of Appeals in Williams v. Town of Greenburgh 

(2008) where “the elements of a First Amendment retaliation claim are dependent on the ‘factual 

context’ of the case before the district court” (p. 131).  Using the factual context of the case the 

district court found Avgerinos was a private citizen at the time he applied to be a substitute 

teacher, thus satisfying the first and second elements of his claim.  The court then examined 

whether Avgerinos provided sufficient evidence that the defendants’ actions chilled the exercise 

of his speech.  The court found that Avgerinos failed to provide facts suggesting he was 

prevented from corresponding with the defendants after his letter dated February 8, 2008.  This 

was especially noted by the continued correspondence Avgerinos engaged in after the February 

8, 2008 letter.  The court also found no evidence that defendants’ retaliation against Avgerinos 

actually chilled his speech.   

Disposition:  The United States District Court for the Western District of New York 

dismissed Avgerinos’ First Amendment retaliation claim with prejudice. 
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 Citation:  Baar v. Jefferson County Board of Education, 311 Fed.Appx. 817 (6th Cir. 

2009). 

Key Facts:  In February 2002 teacher Missy Payne brought the most recent letter she had 

received from fellow teacher Robert Baar to her principal’s attention.  The letter was the latest in 

a series of inappropriate letters Payne had received from Baar, with this particular letter speaking 

of increasing danger to Payne and her family.  The principal met with Baar and required Baar to 

sign a “Memorandum of Understanding” prohibiting Baar from communicating with Payne in 

any form, verbal or written.  Eventually Baar began teaching at another high school in the district 

and the problem appeared to be resolved.   

In September of 2005 Baar sent an email to Payne indicating he would attend an 

upcoming Louisville Area Chemistry Alliance (LACA) meeting.  LACA was a professional 

organization of chemistry teachers that Baar co-founded, but had not participated in since 2001.  

Payne was listed as the RSVP-contact person for the LACA meeting.  Baar was given a written 

reprimand from his principal as discipline for violating the 2002 “Memorandum of 

Understanding.”  The reprimand also instructed Baar to not communicate with Payne further, 

and permanently prohibited Baar from attending any future LACA meetings.   

In February 2006 Baar filed suit in federal court against Payne, the Jefferson County 

Board of Education, the superintendent, two school board officials, and two principals for 

violating his First Amendment speech rights, among other things.  Baar sought relief under 42 

U.S.C. § 1983.  The school board moved for summary judgment on all claims and the United 

States District Court for the Western District of Kentucky granted the motion.  Baar appealed the 

summary judgment to the Sixth Circuit Court of Appeals. 
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Issue I:  Did the defendants’ violate the First Amendment speech rights of Baar by 

reprimanding him for the speech contained in his 2005 email to Payne?  

Holding I:  No, the content of the email was not protected speech because it did not 

pertain to a subject of concern to the public. 

Reasoning I:  The Sixth Circuit examined whether or not Baar’s speech was protected by 

first establishing whether or not the speech was made as part of Baar’s official duties (Garcetti v. 

Ceballos, 2006).  Since Baar’s speech was not made as part of his official teaching duties the 

court applied the next level of analysis, whether the speech was on a matter of public concern.  

The substance of Baar’s email, his intention to attend a meeting, did not pertain to a subject of 

general interest or concern to the public, or even a subject of legitimate news interest as 

mentioned in City of San Diego v. Roe (2004).  The speech was therefore not protected by the 

First Amendment. 

Issue II:  Did the school board violate Baar’s First Amendment speech rights by 

prohibiting him from future communications with Payne? 

Holding II:  No, the district’s interest in maintaining harmony in the workplace and 

protecting employees from harassment outweighed Baar’s interest in communicating with Payne 

in the future. 

Reasoning II:  The circuit court noted that this claim was ‘more in the nature of a prior 

restraint on speech, as opposed to a retaliation claim” because the restriction was on future 

speech (p. 821).  However, the circuit court stated that the same test applied.  Based upon the 

Pickering balancing test Baar’s rights were not violated when the school board prohibited him 

from future communications because the district has a higher interest in maintaining workplace 

harmony.  Since the restriction was narrow and imposed only on Baar as a disciplinary action it 
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was not a violation of Baar’s rights.  The court noted that all communications to that point had 

been matters of private interest, and Baar had expressed no need to communicate with Payne in 

the future.  The court also observed that even if Baar wished to communicate with Payne in the 

future on a matter of public interest he would still be barred by the Pickering balancing test, 

since the district’s interests in maintaining harmony outweighed Baar’s interests in speaking. 

Disposition:  The Sixth Circuit affirmed the district court’s decision regarding Baar’s 

First Amendment speech retaliation claims. 

 Citation:  Batagiannis v. West Lafayette Community School Corporation, 454 F.3d 738 

(7th Cir. 2006). 

Key Facts:  Stella Batagiannis was hired as superintendent by the board of education in 

West Lafayette, Indiana in 1999.  In 2002 the board gave Batagiannis a new contract lasting until 

June of 2007.  However, in May 2003 the board of education lost confidence in Batagiannis’ 

leadership and suspended her with pay.  Batagiannis filed suit in state court claiming the 

suspension was a de facto discharge.  The state court declined to undo the suspension or to direct 

the board’s proceedings.  In a board of education hearing in 2004 the board converted the 

suspension from de facto to de jure and terminated Batagiannis.   

Batagiannis filed a federal suit under 42 U.S.C § 1983 claiming, among other things, that 

the board retaliated against her for filing suit in state court in violation of her First Amendment 

speech rights.  The district court granted summary judgment for the school board.  Batagiannis 

appealed to the Seventh Circuit. 

Issue:  Did the board of education violate the First Amendment speech rights of 

Batagiannis by terminating her in retaliation for her filing a lawsuit in state court?  
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Holding:  No, because the lawsuit filed in state court insisted the suspension was a de 

facto discharge.  The termination in 2004 could not have been retaliation for the state suit when it 

confirms the charge in the state litigation that preceded the lawsuit.  

Reasoning:  Before reaching its conclusion, the Seventh Circuit questioned whether or 

not the issue was actionable under 42 U.S.C § 1983 since the suit originated in state court and 

rests on state law.  Rather than dismissing the issue, the Seventh Circuit reasoned that speech 

made in or out of court, by policymaking officials, can be a basis of adverse action.  The court 

referenced Riley v. Blagojevich (2005) where this principle was applied to hold that assistant 

wardens in Illinois may be hired and fired on political grounds.  The court explained that 

superintendents of education may likewise be hired and fired on the basis of speech implying 

support or opposition to an elected officials’ programs.  The court found that when Batagiannis 

filed the state lawsuit against the school board she made it clear they were no longer working 

together as a team.  The court referenced McKnight v. General Motors Corp. (1992) for why a 

board might provide front pay but deny reinstatement when litigation prevents a harmonious 

working relationship.  Finally, the court explained the formal decision made by the school board 

in 2004 could not have been retaliation for the state suit since it only confirmed a decision made 

before the commencement of the lawsuit. 

Disposition:  The Seventh Circuit affirmed the district court’s grant of summary 

judgment in favor of the defendants. 

 Citation:  Black v. Brewer, 302 Fed.Appx. 669 (9th Cir. 2008). 

Key Facts:  Lisa Black claims her one year employment contract with the 

Commonwealth of the Northern Mariana Islands Public School System (PSS) was not renewed 

in retaliation for speech erroneously attributed to her.  Black claimed that the principal, Jimmie 
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Brewer, mistakenly believed Black wrote a letter that motivated the nonrenewal of her contract.  

Black filed suit in the District Court for the Northern Mariana Islands against the school district 

and principal under 42 U.S.C. § 1983 claiming her First Amendment speech rights were violated.  

The district court granted summary judgment in favor of the defendants, and Black appealed the 

decision to the Ninth Circuit. 

Issue:  Did the school district and principal violate Black’s First Amendment speech 

rights by not renewing her employment contract in retaliation for a letter the principal believed 

Black wrote? 

Holding:  No, because Black did not engage in speech. 

Reasoning:  In order for Black to plead a sufficient claim under § 1983 she had to first 

show that she had engaged in constitutionally-protected speech.  While Brewer may have 

mistakenly thought the letter in question was written by Black, the Ninth Circuit found that 

Black’s pleadings were insufficient to meet the burden because she did not actually engage in 

speech.  The court referenced Wasson v. Sonoma County Junior Coll. (2000) where the Ninth 

Circuit found that a First Amendment claim cannot be made when an employee is falsely 

accused of speech made by someone else.  The court also referenced Mt. Healthy City Sch. Dist. 

Bd. of Educ. v. Doyle (1977) where a § 1983 claim requires the plaintiff to provide burden of 

proof that they engaged in constitutionally protected speech.  Black did not meet this burden of 

proof. 

Disposition:  The Ninth Circuit affirmed the district court’s grant of summary judgment 

in favor of the defendants. 

 Citation:  Borden v. School Dist. of Tp. of East Brunswick, 523 F.3d 153 (3rd Cir. 2008). 
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Key Facts:  Since 1983 Marcus Borden, the head football coach of East Brunswick High 

School (EBHS), had participated in two pre-game prayer activities.  One prayer occurred at the 

pre-game team dinner attended by the team, parents, and the cheerleading squad.  The second 

prayer occurred in the locker room after discussing tactics and strategy.  From 1983 to 1997 a 

local minister said the prayer at the team dinner.  In 1997 Borden was informed by the athletic 

director that the minister could no longer say the prayer.  From 1997 to 2003 the minister wrote 

the prayer which students took turns reading.  When the minister retired in 2003 Borden began a 

new tradition that lasted into the 2005 season.  Borden would say the first pre-game dinner 

prayer, and subsequent dinner prayers were given by a senior player selected by Borden.   

After 23 years of this tradition a parent complained to the superintendent about Borden’s 

request that everyone stand for the prayer, and that Borden himself bowed his head for it.  Two 

more parent complaints followed, one of which said his son was worried Borden would call upon 

him to give the prayer.  Borden was told by his principal and athletic director not to lead the team 

in prayer.  Borden responded by saying he did not lead the prayer.  At the next team dinner 

Borden continued his tradition, but allowed students to opt out of participating if they were 

uncomfortable.  More parent complaints followed the dinner.  A week later the school district’s 

legal counsel advised the superintendent and the school board that a coach could not lead, 

encourage, or participate in school prayer.  The superintendent informed Borden that all prayer 

must be student initiated, including the prayer selected for the student to recite.  The 

superintendent, with the help of legal counsel, then provided Borden with a written 

memorandum of guidelines regarding school prayer.  The same evening Borden resigned and did 

not attend that evenings football game.  Ten days later Borden withdrew his resignation and 

agreed to the board’s policy for the rest of the 2005 season.  Borden followed the board policy 
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for the season, although he did file suit seeking a declaratory judgment that the school district’s 

policy prohibiting faculty participation in student-initiated prayer was constitutionally overbroad 

and vague, and violated his First Amendment rights.   

The District Court for the District of New Jersey declared the policy unconstitutional on 

all grounds, and held that Borden’s silent acts did not violate the Establishment Clause of the 

First Amendment.  At the start of the 2006 season Borden asked his team captains to speak to all 

the players to decide if they wanted to continue the tradition of the prayers.  When the district 

court granted summary judgment in his favor Borden began to bow his head, and “take a knee” 

during the pre-game prayers. 

Issue:  Did the school district’s guidelines and the school board’s statement violate 

Borden’s First Amendment speech rights by prohibiting him from engaging in two silent acts 

during team prayer times? 

Holding:  No. 

Reasoning:  To determine whether Borden’s speech was protected by the First 

Amendment the Third Circuit referenced Connick v. Myers (1983) where the Supreme Court 

established the test to determine whether an employee spoke on a matter of public concern based 

upon the content, form, and context of the speech.  The court found the content of Borden’s 

message to be personal in nature, not a silent act to communicate a broad social or political 

statement.  The form and context of Borden’s silent acts reinforced the nonpublic nature of the 

speech because it did not extend into any public forum or official proceeding.  The Third Circuit 

concluded Borden’s speech was not on a matter of public concern but speech of a personal 

nature.  Therefore the school board’s guidelines were not unconstitutional and were necessary for 

the school district to avoid a violation of the Establishment Clause. 
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Disposition:  The Third Circuit reversed the District Court for the District of New 

Jersey’s order and found the school board’s statement and guidelines to be necessary for the 

school district to avoid violating the Establishment Clause and did not violate the speech rights 

of Borden.  

 Citation:  Brammer-Hoelter v. Twin Peaks Charter Academy, 492 F.3d 1192 (10th Cir. 

2007). 

Key Facts:  Jody Brammer-Hoelter, Laura Kiduff, Melissa Perry, Amy Sulzbach, Shelley 

Crews, and Bonnie Gould (Plaintiffs) were hired in 1997 as teachers at the new Twin Peaks 

Charter Academy, a charter school within the St. Vrain Valley School District.  When the 

Academy was opened the plaintiffs were informed that the academy would operate with open 

communication and discussions, and the board of directors welcomed constructive criticism that 

would improve the educational program and the working conditions of the school.  Plaintiffs all 

received satisfactory evaluations from Dr. Dorothy Marlatt, the principal of the academy, after 

their first year teaching.   

In the fall of 1998 the plaintiffs began to meet off-campus to discuss a number of 

concerns and grievances they had regarding the mission, operation, and management of the 

school.  Marlatt responded to these meetings by giving a series of directives to prevent plaintiffs 

from discussing academy issues outside work with anyone, including each other.  Marlatt also 

stated her desire that the plaintiffs not associate with each other outside work.  Plaintiffs 

continued to meet off campus for a variety of purposes with some meetings attended by members 

of the public and parents.  Plaintiffs note there were approximately 20 to 25 meetings that 

discussed dozens of matters, some of which constituted matters of public concern.  After the 

board invited retaliation free communication, the plaintiffs all made their concerns and 



 

162 
	

grievances known to the board.  However, plaintiffs insisted all their concerns were ignored.  

Marlatt compiled a list of suspected participants in the meetings and presented her thoughts to 

the board about the meetings.  The plaintiffs assert that following Marlatt’s discussion with the 

board the plaintiffs began to receive less favorable performance evaluations, as well as rude and 

hostile treatment from Marlatt.   

The plaintiffs all drafted resignation letters dated February 28 or March 1 of 1999 and 

delivered them to each board member and to Marlatt.  When the board met to discuss the 

resignations one board member suggested the resignations were related to dissatisfaction with 

Marlatt.  In response, Marlatt gave a hand written resignation and immediately left the meeting.  

A couple days later the plaintiffs attempted to rescind their resignations but the board prevented 

them from doing so.   

On the last day of work the plaintiffs each attempted to submit a written grievance to the 

board alleging the board had acted in bad faith by refusing to accept the rescinded resignations 

and by allowing an administrator to violate their First Amendment rights by giving them poor 

performance evaluations in retaliation for their speech.  The board immediately rejected their 

grievances for untimely filing.   

Later all plaintiffs, except Melissa Perry, reapplied for teaching positions at the academy.  

The plaintiffs claimed they received no response and were “blacklisted” from future 

employment.  The plaintiffs filed suit under 42 U.S.C. § 1983 claiming the academy, the school 

district, and Marlatt violated their First Amendment speech rights, among other claims.  The 

United States District Court for the District of Colorado granted summary judgment in favor of 

the defendants.  The plaintiffs appealed the decision to the Tenth Circuit. 
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Issue:  Did the school district, the academy, and the principal violate the First 

Amendment speech rights of six teachers by giving them poor performance evaluations, placing 

restrictions on their speech, and blacklisting them from future employment in retaliation for their 

speech outside of work regarding the mission, operation, and management of the charter school 

where they were employed? 

Holding:  Yes. 

Reasoning:  The Tenth Circuit began its analysis by applying the inquiry created in 

Garcetti v. Ceballos (2006) to determine whether or not the employees were speaking as private 

citizens.  The court acknowledged that not all speech made at work, nor speech about a subject 

matter of an employee’s work, was made pursuant to an employee’s duties.  With this in mind 

the court found that the generalized grievance policy that encouraged the plaintiffs to present 

their views could not be an official duty, and was rejected as creating an excessively broad job 

description.   

The court did acknowledge that much of the topics the plaintiffs discussed, like 

expectations for student behavior, curriculum and pedagogy, and spending on instruction, were 

made pursuant to their official duties.  However, some of the speech made by the plaintiffs was 

not made pursuant to their official duties.  “These matters [were]: (1) the resignations of other 

teachers, (2) whether the Academy Code of Conduct could restrict Plaintiff’s freedom of speech, 

(3) staffing levels, (4) the Academy’s spending on teacher salaries and bonuses, (5) criticism of 

the school board, (6) the visibility of Dr. Marlatt and the Board at important events, (7) the lack 

of support, trust, feedback and communication with Dr. Marlatt, (8) Dr. Marlatt’s restrictions on 

speech and association, (9) the treatment of parents by the Board, (10) Dr. Marlatt’s favoritism, 

(11) whether the Academy charter would be renewed, and (12) the upcoming Board elections”  
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(pp. 1204-1205).  The court concluded that the teachers passed the first step of the analysis 

because they discussed most of these twelve problems outside the academy, often with parents 

and members of the public, and the teachers had no duty to report on any of these twelve 

problems.  Therefore, the twelve instances of speech were made as citizens. 

In the next step of the analysis the court rejected eight of the twelve matters discussed by 

the plaintiffs because they were personal in nature and not of public concern.  The four 

remaining matters considered to be of public concern addressed whether the academy could 

restrict their speech and associations, either through Marlatt’s directives or the code of conduct, 

whether the academy charter would be renewed, and the upcoming board elections.  The circuit 

court, in taking the next step of the analysis, noted the district court’s error of law when the 

district court found the plaintiffs had not provided evidence to outweigh the employer’s interests.  

The circuit court noted this error of law because it is the employer’s burden of proof to justify its 

restrictions on employee speech.  Therefore, the circuit court did not affirm the district court’s 

decision and assumed the plaintiff’s interests outweighed the school district’s.   

The final step of the analysis examined if the speech was the motivating factor for the 

adverse employment action.  The circuit court found sufficient evidence supporting the 

plaintiffs’ claim because the plaintiff’s received poor performance evaluations following positive 

evaluations, and were given increased restrictions on protected speech and association by 

Marlatt, including a restriction on discussing school matters with parents.  

Disposition:  The Tenth Circuit reversed the district court’s grant of summary judgment 

to the defendants on the four remaining matters of the free speech retaliation claim.  

 Citation:  Brown-Criscuolo v. Wolfe, 601 F.Supp.2d 441 (D.Conn. 2009). 



 

165 
	

Key Facts:  Robin Brown-Criscuolo, a veteran educator of 37 years, became principal of 

Jerome Harrison School in North Branford, Connecticut in 1998.  Brown-Criscuolo had an 

extensive background in special education as well as experience as a school administrator before 

becoming principal of Jerome Harrison School.  Besides her duties as principal, Brown-

Criscuolo also supervised the special education program by ensuring that special education laws 

and procedures were followed, helping to identify problem students, and providing training for 

special education teachers.  Brown-Criscuolo also facilitated a START team that developed and 

implemented education plans for students with problems.  The START team was a first level 

response for students with problems.  If a START plan did not work the student would then be 

referred to the Planning and Placement Team (PPT), which could authorize further testing and 

determine if the student would qualify for special education. 

In March 2001 Robert Wolfe became the superintendent of schools in North Branford 

and was Brown-Criscuolo’s supervisor.  After Wolfe became superintendent he hired Suzanne 

Wright to be the new Director of Special Education.  Wright implemented new policies and 

procedures for both START and PPT, and made all decisions regarding which students received 

services and which were designated for special education services.  Wright only allowed existing 

services to be recommended at a PPT. 

Brown-Criscuolo believed Wright’s new policies discouraged PPT members to obtain 

proper evaluations and services for students. Brown-Criscuolo concluded that students were 

being denied access to services for which they were legally entitled.  In February 2004 Brown-

Criscuolo wrote a letter to Wolfe addressing her concerns regarding Wright.   

Brown-Criscuolo claimed that in February 2004 Wolfe accused her of illegal activities 

after the PPT placed a particular child in special education.  However, upon checking with the 
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Department of Education Brown-Criscuolo was informed her actions had been legal.  Wolfe then 

restricted Brown-Criscuolo from calling the Department of Education to check on local 

mandates.  Brown-Criscuolo further alleged that in April 2004 Wolfe called a faculty meeting 

where he shouted and berated her in front of the teachers, and informed them that Brown-

Criscuolo had done something illegal.  Wolfe maintained he only addressed the new procedures 

for START meetings at the faculty meeting.  Several other incidences were recorded regarding 

the services of special education students until January 2005 when Brown-Criscuolo took an 

extended medical leave.  During her absence the assistant principal, Christine Imperato, was 

acting principal until April 2005, then Wolfe assumed the role until Brown-Criscuolo’s return. 

Brown-Criscuolo returned to work in June 2005.  Brown-Criscuolo alleged that Wolfe 

accessed her work computer and her emails without permission.  Brown-Criscuolo also alleged 

that Wolfe forwarded a letter written to her attorney to his own email account.  The letter 

addressed work-related problems Brown-Criscuolo was having with Wolfe.  Wolfe maintained 

he only opened emails he believed to be work related, and the letter in question seemed to be 

work related.  Both parties agree the letter was sent by email attachment to Wolfe’s email 

account, and was opened and saved on his computer.  Brown-Criscuolo filed suit in September 

2005 under 42 U.S.C. § 1983 claiming that Wolfe had violated her First Amendment rights. 

Issue:  Did Wolfe, as superintendent of schools, violate the First Amendment speech 

rights of Brown-Criscuolo by taking adverse employment actions against her in retaliation for 

her speech to the Department of Education? 

Holding:  No, Brown-Criscuolo’s speech was made pursuant to her official duties as 

principal. 
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Reasoning:  The United States District Court for the District of Connecticut began its 

analysis by examining whether or not Brown-Criscuolo spoke as a citizen or as a public 

employee pursuant to her official duties.  The district court referenced the United States Supreme 

Court’s decision in Garcetti v. Ceballos (2006) where the Court held that public employees who 

exercise speech in their role as an employee are not insulated from employer discipline.  The 

district court found that Brown-Criscuolo’s speech, made to both the Department of Education 

and to parents of special education students, was made pursuant to her official duties as principal 

of the school.  As a consequence, Brown-Criscuolo was not speaking as a citizen for First 

Amendment purposes and her speech was not protected.  The district court continued by saying 

that even if Garcetti were not applied to this case, Brown-Criscuolo’s claim would still fail under 

the three-prong test because the elements of a causal connection and an adverse employment 

action are deficient.  Specifically, the speech in question occurred after the assumed to be 

adverse employment action (the faculty meeting incident) and prevented a causal connection. 

Disposition:  The district court granted summary judgment in favor of Wolfe in regard to 

Brown-Criscuolo’s First Amendment speech retaliation claim. 

 Citation:  Bryant v. Gardner, 587 F.Supp.2d 951 (N.D.Ill. 2008). 

Key Facts:  In 2003 Lamont Bryant was recruited to coach the boys basketball team at 

John Marshall High School in Chicago, Illinois.  In 2004 Dorothy Gaters, the girls basketball 

coach, took the position of athletic director at the high school.  Gaters was also the executive 

director of the MLK Foundation, a non-profit corporation that among other things held an annual 

basketball tournament.  From the beginning of their working relationship Gaters and Bryant did 

not get along well.   
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In 2006 Juan Gardner became the interim principal of the high school.  Bryant 

complained regularly to Gardner about problems he had with Gaters, particularly what Bryant 

perceived to be inequitable treatment of the boys basketball team.  Several disputes arose 

between Bryant, Gaters, and Gardner over open gym time, and the alleged mismanagement of 

MLK Foundation funds.  In 2007 Gardner began to receive complaints about Bryant’s coaching.  

On October 2, 2007 Gardner terminated Bryant’s position as coach, but Bryant remained for the 

school year as a gym teacher.  On October 15, 2007 Gaters criticized and discussed a number of 

accusations about Bryant in a meeting with students, athletes, and parents.  Two days later 

Bryant filed suit in the United States District Court for the Northern District of Illinois claiming 

Gaters and Gardner had retaliated against him in violation of his First Amendment speech rights.  

Issues:  Did the Board of Education of the City of Chicago, an interim principal, and an 

athletic director, violate the First Amendment speech rights of Bryant by terminating his position 

as coach in retaliation for his complaints about open gym and the athletic director’s alleged 

mismanagement of funds? 

Holdings:  No, Bryant’s speech was made pursuant to his official duties as basketball 

coach. 

Reasoning:  The United States District Court for the Northern District of Illinois applied 

the analysis presented in Garcetti v. Ceballos (2006), although Bryant admitted his complaints to 

Gardner about open gym were made pursuant to his official duties as coach and were not 

protected.  However, Bryant argued that his speech was protected when he stepped outside of the 

chain of command to complain about open gym to his union representative, and when he asked 

his assistant coach to memorialize his conversation with Gardner.  Bryant also argued his 

criticism of Gaters’ alleged mismanagement of the MLK Foundation funds was protected 
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speech.  The district court did not agree and found all of Bryant’s statements, under Garcetti, 

were made to school employees as a part of his job duty as the basketball coach.  

Disposition:  The district court granted summary judgment in favor of the defendants for 

Bryant’s First Amendment speech retaliation claim. 

 Citation:  Carmichael v. Pennsauken Tp. Bd. of Educ., 462 F.Supp.2d 601 (D.N.J. 2006). 

Key Facts:  Leonard Carmichael was hired to teach for the Pennsauken Board of 

Education in 1988, eventually becoming the keyboarding teacher at Pennsauken High School.  

On March 12, 2001 Carmichael received a threatening message on his school voicemail.  After 

receiving the message Carmichael reported it to his principal, William Clarke.  A formal 

complaint was filed with the Pennsauken Police Department.  The police traced the call to its 

origin, the home of a student of the school.  After the police investigation three students were 

charged with harassment, and were eventually disciplined through the court system. 

Carmichael coached the Girls’ Track Team from 1988 to 2002, the reason for his 

resignation in April 2002 was disputed by both parties.  Carmichael applied for the Spring Girls’ 

Track Coach position in November 2002.  Carmichael was interviewed by the athletic director 

but was not offered the position.  Carmichael filed a formal grievance, which was denied by the 

superintendent.  The superintendent indicated Carmichael was not offered the position based on 

his evaluations as coach from 1999 to 2002 that showed a need for improvement in a variety of 

areas that were specified in the response.  Carmichael appealed the denial of his grievance and 

was denied again by the Board of Education in June 2003.   

In December 2004 Carmichael filed suit in the United States District Court for the 

District of New Jersey claiming the school district and Clarke had violated his First Amendment 
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rights and were liable under 42 U.S.C. §1983 for retaliating against him for reporting a 

threatening message.  The school district made a motion for summary judgment. 

Issue:  Did the board of education and the principal violate the First Amendment speech 

rights of Carmichael by failing to appoint him to his previously held position as varsity head 

coach, in retaliation for Carmichael’s complaints regarding a phone message incident involving 

students? 

Holding:  No. 

Reasoning:  In order for Carmichael’s speech to be protected it must address a matter of 

public concern.  The district court referenced Connick v. Myers (1983) to clarify that speech 

related to an issue of concern to the community, including political or social concerns, is speech 

of public concern.  Based upon Carmichael’s deposition testimony the court concluded that 

Carmichael’s interest in the investigation and discipline of the students was a personal concern.  

Even if it was a matter of public concern the court found no issue of fact that the speech was a 

motivating factor.   

Carmichael claimed he suffered retaliation when Clarke failed to discipline the students 

involved in the incident.  The court noted that this act did not relate to hiring or promotion.  The 

court noted that the students were disciplined by the police and the prosecutor’s office, and no 

retaliatory connection could be found.  Carmichael claimed he suffered retaliation when his 

classroom was not provided with new computers, yet he provided no causal nexus between his 

speech and a refusal to provide new computers.  Carmichael stated in his deposition that he has 

never received new computers and never requested them.  Carmichael also alleged retaliation 

when he was not allowed to participate in a Disney academic program, but the court noted there 

was no evidence of any causal connection.  Carmichael claimed retaliation when he was not 
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reassigned to his former coaching position.  The court noted this allegation clearly was a decision 

that adversely affected employment.  However, the court found no evidence connecting 

Carmichael’s speech to the decision not to rehire him as track coach.  Carmichael even admitted 

that the athletic director who interviewed him for the coaching position had no knowledge of the 

phone call incident.   

Disposition:  The court concluded there was no issue of fact as to whether the school 

district violated Carmichael’s First Amendment rights.  Summary judgment was granted to the 

school district. 

 Citation:  Carone v. Mascolo, 573 F.Supp.2d 575 (D.Conn. 2008). 

Key Facts:  Ann Carone, a tenured teacher at Seymour High School, was one of three 

teachers assigned to teach a 9th grade “Introduction to Business” course for the 2005-2006 school 

year.  Carone had taught the course ten years before and was knowledgeable about the 

curriculum and instructional material needs.  Over the summer, school construction required 

teacher room changes and the instructional material for Carone’s course was misplaced.  In 

September Carone sent a written note and an email to Assistant Principal James Freund 

requesting textbooks and student workbooks for the course.  In the email Carone wrote she 

would make the class into a study hall until materials could be provided, and she intended to 

send home letters to parents explaining the situation.  Following this email Carone was given a 

written reprimand for going outside the chain of command although she had not sent a letter to 

parents.  

After this incident Carone received other reprimands.  For example, a student accused 

Carone of making inappropriate comments in class.  Freund investigated the allegation by 

interviewing students in the class.  Six students gave written statements corroborating the 



 

172 
	

accusation of inappropriate language.  Carone was reprimanded for failing to respond to the 

statements.  However, Carone later did respond to the accusations saying the comments were 

exaggerated or taken out of context.  Carone also claimed to know the identity of the students 

who wrote the statements.  Another complaint was later made alleging inappropriate comments 

by Carone, as well as an accusation she had singled out a particular student.  Assistant 

Superintendent Maryanne Mascolo investigated and concluded that Carone had violated a sexual 

harassment policy.  Carone was suspended for two days, the first and only reprimand 

accompanied by a loss of pay or benefits.   

On May 16, 2006, Carone received a letter from Freund requesting a meeting to place 

Carone on a teacher assistance plan.  Carone did not attend the meeting and was absent from 

work claiming she was sick that day.  Carone never did return to work nor attend any other 

scheduled meetings.  Mascolo sent several letters to Carone, and the medical practice she 

indicated to communicate with regarding her illness, attempting to get information about her 

ability to work and her plans to return to her job. No response was ever given.  On August 2, 

2006 Carone agreed to work for Hartford Public High School and resigned from Seymour High 

School on August 11, 2006.  

Carone brought action against Assistant Superintendent Maryanne Mascolo, Assistant 

Principal Cathy Goodrich, Assistant Principal James Freund, and Superintendent of Schools 

Thomas Petruny in their individual capacities pursuant to 42 U.S.C. § 1983, alleging they 

retaliated against her for exercising her First Amendment speech rights.  Carone alleged that all 

the disciplinary measures imposed on her in the 2005-2006 school year were in retaliation for her 

two communications with Freund about the missing course materials, the assignment of a study 
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hall, and her intention to send a letter to parents.  Carone claimed her communications with 

Freund were speech protected by the First Amendment. 

Issue:  Did the school officials violate the First Amendment speech rights of Carone by 

reprimanding her in retaliation for her communications to Freund regarding the missing 

instructional materials needed for her to teach the assigned course? 

Holding:  No. 

Reasoning:  The United States District Court for the District of Connecticut applied the 

reasoning of the United States Supreme Court in Garcetti v. Ceballos (2006) to determine 

whether or not Carone’s speech was made pursuant to her official job duties.  The district court 

referenced Carone’s job description, which listed communications with appropriate personnel as 

one of the job responsibilities.  The court found that Carone’s speech occurred as part of her 

official duties since the speech she made concerned her need for instructional materials to deliver 

the content of the curriculum as the teacher of the class.  By applying Garcetti, Carone’s speech 

was found to not be protected by the First Amendment.  The court further reasoned that even if 

Garcetti did not preclude the claim, it would fail because the speech did not address a matter of 

public concern.  The district court looked to Ruotolo v. City of New York (2008) where the 

Second Circuit held that personal grievances were not protected by the First Amendment just 

because they may be construed broadly to be a matter of public concern.  The district court found 

Carone did not reflect in the record an attempt to have a broader purpose to her speech.  Thus, 

the court found Carone’s retaliation claim to fail as a matter of law when her speech was found 

to not be protected by the First Amendment. 

Disposition:  The district court found Carone’s speech to not be protected by the First 

Amendment and granted summary judgment to the defendants. 
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 Citation:  Casale v. Reo, 522 F.Supp.2d 420 (N.D. N.Y. 2007). 

Key Facts:  Mary Frances Casale, a teachers’ aide, was interviewed as a witness in June 

2001 after another teacher’s aide complained about the misbehavior of a teacher at Doyle Middle 

School.  Also in June 2001 Casale learned she would be transferred, but it was not until August 

30, 2001 she learned her transfer was to a behavioral management classroom at Carroll Hill 

Elementary.  The next year Casale was transferred to School 14, into an elementary school 

classroom for emotionally disturbed children.  On September 25, 2002 Casale went on sick leave 

and exhausted her available leave on September 23, 2003.  Casale requested additional sick leave 

from the union members sick leave bank but was denied.  Casale then requested a leave of 

absence through June 2005, but was only granted a leave of absence through June 2004.   

In August 2004 Casale brought this claim against the Enlarged City School District of 

Troy, N.Y., members of the school board, and several district employees.  Casale claimed she 

suffered retaliation for reporting misbehavior of a teacher, speech that was protected by the First 

Amendment.  Casale claimed her transfers to different positions, denial of additional sick leave, 

and denial of an extension for a leave of absence were all retaliatory for her speech.  Before the 

court is a motion from the defendants for summary judgment. 

Issue:  Did the school district, members of the school board, and several district 

employees violate the First Amendment speech rights of Casale by transferring her to different 

positions, denying her additional sick leave and an extension of her leave of absence, in 

retaliation for her involvement in a misconduct investigation? 

Holding:  No. 

Reasoning:  To survive the motion for summary judgment on a retaliation claim under the 

First Amendment Casale must show that her speech was protected, that she suffered an adverse 
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employment action, and there was a causal connection between her speech and the employment 

action.  Casale asserted the speech made as part of the investigation was protected because she 

was not ordered to speak, and it was a matter of public concern.  The United States District Court 

for the Northern District of New York agreed the topic of the speech was a matter of public 

concern.  However, the district court referred to Garcetti v. Ceballos (2006) in determining if 

Casale’s speech was made as part of her job duties.  While there is evidence her speech was 

made as part of her job, the court found the evidence was not sufficient to show that Casale was 

required to participate, or that she believed she was required to participate, as opposed to being 

told it was her duty after the fact.   

The district court referenced McClellan v. Smith (2006) to establish that Casale, as the 

non-movant, was entitled to all inferences and ambiguities to be drawn in a favorable light to her 

claims.  Under this reasoning the court believed Casale was entitled to attempt to convince a jury 

that she was speaking as a concerned citizen, not an employee.  However, the district court noted 

that Casale would likely have difficulty disputing her participation in the investigation was 

required.  While Casale’s claim passed the Garcetti threshold, the claim was further analyzed 

using the Pickering-Connick standard. 

The next steps of the analysis looked to whether or not Casale had suffered an adverse 

employment action and if there was a connection between the action and the speech.  Casale 

argued her transfers, denial of sick leave, and denial of leave of absence were all adverse 

employment actions.  The court noted that Casale’s first transfer, while occurring near the time 

of the investigation, was not filed in a timely manner and the statute of limitations expired 

preventing her retaliation claim.  The court noted that neither of the transfers could be retaliatory 

since Casale herself admitted the school district had a right to transfer aides to positions where 
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they were needed.  Neither did Casale show entitlement of reasonable expectation to not work 

with emotionally disturbed children.   

As for her other claims of retaliation, Casale failed to provide evidence that any 

employee had been given a longer leave of absence than her.  Casale’s claim of retaliation for 

denial to the sick leave bank did show some merit where other employees had received access in 

similar situations. However, Casale failed to establish a causal connection between her speech 

and any of the adverse employment activity, within the statutory time. 

Disposition:  The district court granted the school district’s motion for summary 

judgment and dismissed Casale’s complaint in entirety. 

 Citation:  Casey v. West Las Vegas Ind. School Dist., 473 F.3d 1323 (10th Cur.  2007). 

Key Facts:  Barbara Casey was hired as superintendent for West Las Vegas Independent 

School District in January 2002.  As superintendent she was also the chief executive officer of 

the district’s Head Start program.  Before Casey was hired the Head Start program was found by 

federal authorities to have 61 major deficiencies and was threatened with losing funding.  In June 

2002 the school district hired Jacqueline Padilla as the director of the Head Start program.  By 

winter 2002-2003 Padilla informed Casey that the staff had uncovered evidence that as many as 

50% of the families enrolled in Head Start had incomes that disqualified them from participation.  

Casey reported this information to the board president and to board members on several 

occasions and was told not to worry or to leave it alone.  Eventually Casey directed Padilla to 

speak with the regional Head Start office to relay the findings, which resulted in an order for the 

district to repay more than half a million dollars in federal aid. 

The same school year Casey informed the board of several issues she felt were ways the 

district was violating federal or state law. One particular issue Casey addressed was the board’s 
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violations of the New Mexico Open Meetings Act by making decisions in executive session 

without notice and meeting agendas.  When the school board ignored her warnings she filed a 

written complaint with the New Mexico Attorney General’s office.  The resulting investigation 

found the board had violated the act and ordered corrective action.  On April 10, 2003 Casey was 

demoted to Assistant Superintendent, and by May 8, 2003 the school board had voted not to 

renew her contract.  Casey filed an action against the school district, the new Superintendent, and 

individual members of the board alleging that she was terminated in retaliation for exercising her 

First Amendment speech rights.  As a basis for her First Amendment retaliation claim Casey 

cited three sets of communications: the Head Start program, the New Mexico Open Meetings 

Act, and miscellaneous other violations of state or federal law.  The defendants were 

unsuccessful in seeking summary judgment in district court and appealed to the Tenth Circuit. 

Issue:  Did the school district, superintendent, and members of the school board violate 

the First Amendment speech rights of Casey by terminating her employment in retaliation for her 

speech regarding the Head Start program, the New Mexico Open Meetings Act, and other 

miscellaneous violations of state and federal law? 

Holding:  No. 

Reasoning:  It should be noted that the United State Supreme Court’s decision in Garcetti 

v. Ceballos (2006) occurred just before this case was appealed to the circuit court.  Based upon 

the Garcetti ruling, the circuit court noted the interesting fact that the principal briefs filed before 

Garcetti made arguments that worked against their interests after Garcetti.  In the principal briefs 

the district argued Casey’s speech was disruptive, and Casey argued she had a duty to report the 

wrongdoing.  After Garcetti the parties swapped positions to meet their litigation objectives.  

However, Casey did concede in her brief to the circuit court that in light of the recent Garcetti 
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ruling the speech made to the board advising them of the miscellaneous violations of state and 

federal law were made as part of her official duties and were barred as a matter of law.   

In regards to Casey’s speech about the Head Start program, the speech made to the school 

board would not be protected under Garcetti but the report to federal authorities was 

questionable.  The circuit court asked whether Casey’s use of Padilla as her agent made the 

speech protected as a citizen whistleblower, or whether it was made as part of her official job 

duties. The district claimed Casey’s speech was made as part of her job, and Casey claimed the 

speech was made as a citizen reporting a wrongdoing.  The court declared that the underlying 

discovery facts cannot be so altered, but they do seem clear enough to establish that Casey’s 

report about the Head Start program was made in her role as director, a report of wrongdoing she 

was legally responsible for reporting.  Therefore the speech was not protected by the First 

Amendment under Garcetti.  This left Casey’s speech addressing violations of the Open 

Meetings Act for consideration.  

In light of Garcetti the circuit court noted that the speech Casey made to the board 

informing them of their violations was not protected.  The court noted that when Casey’s 

warnings to the board were not resolved she lost faith and filed her grievance with the Attorney 

General’s office.  The circuit court had no evidence that the school board or any other legal 

authority assigned Casey the responsibility for the board’s meeting practices.  This led the court 

to conclude that Casey’s report to the Attorney General fell sufficiently outside the scope of her 

job duties to survive the Garcetti barrier.  The court then looked to the Pickering test to weigh 

the interests of both parties.  The court found no evidence Casey’s statements disrupted her 

work, or the work of the school board, but only sought the board’s compliance with laws 

requiring notice for public comment.  The circuit court found that a jury could conclude that 
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Casey’s complaint to the Attorney General caused the school board to take adverse employment 

actions against her. 

Disposition:  A claim based on the statements remains legally viable, and the circuit court 

remanded the matter for further proceedings. 

 Citation:  Cavazos v. Edgewood Independent School, 210 Fed.Appx. 414 (5th Cir. 2006). 

Key Facts:  Norma Cavazos, former principal of John F. Kennedy High School, filed a § 

1983 action against the school district and board members alleging her demotion was retaliation 

for exercising her First Amendment rights.  Cavazos claimed the school board reassigned her to 

another position in retaliation for taking disciplinary action against a student who is the son of a 

school board member.  The United States District Court for the Western District of Texas 

granted summary judgment in favor of the defendants.  Cavazos appealed. 

Issue:  Did the school district violate the First Amendment speech rights of Cavazos by 

reassigning her in retaliation for her taking disciplinary action against the son of a school board 

member?  

Holding:  No. 

Reasoning:  Cavazo’s speech consisted of disciplining a student and reporting his conduct 

to administrators, actions that fell within her official duties.  The Fifth Circuit held Cavazos’ 

speech to be made pursuant to her official duties, making her First Amendment argument 

foreclosed by the Supreme Court’s decision in Garcetti v. Ceballos (2006).   

Disposition:  The Fifth Circuit affirmed the district court’s grant of summary judgment. 

 Citation:  Conn v. Board of Educ. of City of Detroit, 586 F.Supp.2d 852 (E.D. Mich. 

2008). 
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Key Facts:  Stephen Conn and Heather Miller were tenured teachers in Detroit Public 

Schools.  Conn and Miller were known to be vocal union activists who opposed the school 

board’s plan to close 38 schools due to budget problems.  Conn and Miller received advanced 

permission to be off work on May 1, 2007 to attend a march and rally in opposition of the 

closing plan.  The planned demonstration involved community members and some students, and 

police officers employed by Detroit Public Schools were aware in advance of the planned 

demonstration.   

As the demonstrators reached the end of the march at Northern High School the rally 

descended into chaos.  Several students began banging on the school doors and windows.  Police 

moved in to remove the children, and at some point pepper spray was used at or near a group of 

children.  Conn and Miller were both arrested by police officers employed by the school board 

and charged with disorderly conduct.  They were released without charges, but later the charges 

were reinstated.  Conn and Miller returned to their teaching positions to finish the school year, 

and continued to actively oppose the school closings. 

On July 29, 2007 Lamont Satchel, superintendent of the Detroit School District, placed 

Conn and Miller on temporary unpaid administrative leave in connection with events of the May 

1, 2007 rally.  Shortly before the new school year Conn and Miller were informed they would 

remain on administrative leave for an indefinite period of time. 

Conn and Miller filed charges with the Michigan Employment Relations Commission 

(MERC) alleging the school district had violated the Public Employment Relations Act 

(“PERA”) by placing them on administrative leave.  As a result of discussions before a MERC 

Administrative Law Judge the school district reinstated Conn and Miller to paid status in October 

2007.  The same month the school district filed disciplinary charges against Conn and Miller 
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based upon events of May 1, 2007.  Conn and Miller responded by filing an amended charge 

with MERC for additional employment violations.   

Between October 4, 2007 and December 12, 2007 the MERC Administrative Law Judge 

conducted 12 days of hearings on the charges.  On May 8, 2008 the school district filed amended 

charges against Conn and Miller, again relating to events on May 1, 2007, and recommended 

termination of employment.  Conn and Miller filed an amended charge with MERC restating 

charges.  On June 12, 2008 the MERC Administrative Law Judge issued a Decision and 

Recommended Order finding that the school district had engaged in unlawful and intentionally 

retaliatory adverse employment actions against Conn and Miller based upon their engaging in 

lawful union activity.  The Administrative Law Judge found Conn and Miller to be mere 

participants at the march, and that the school district had disregarded its normal procedures for 

teacher discipline.  The Administrative Law Judge also found evidence that the rally was used as 

an opportunity to be rid of disfavored workers, that police were directed to arrest Conn and 

Miller, and no investigation was ever conducted by the school district after placing the teachers 

on administrative leave.  The Administrative Law Judge recommended that the Commission 

grant injunctive relief to the teachers, restore them to their teaching positions with the pay and 

benefits to which they were entitled. 

A few days after the Administrative Law Judge issued his opinion the school board voted 

to terminate Conn and Miller based upon amended charges.  Conn and Miller turned to the 

United States District Court for the Eastern District of Michigan seeking an injunction ordering 

the school board to return them to their classrooms for the academic year. 

Issue:  Did the school district violate the First Amendment rights of Conn and Miller by 

terminating their employment in retaliation for their participation in the demonstration? 
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Holding:  Yes. 

Reasoning:  The United States District Court for the Eastern District of Michigan noted 

that Conn and Miller did not specifically refer to 42 U.S.C. § 1983, but the court intends to treat 

it as a § 1983 claim.  By doing so the court examined whether Conn and Miller engaged in 

protected conduct, experienced an adverse employment action, and provided a causal connection 

to show their conduct was the motivating factor for the employment action.  The district court 

stated there was no question that the activity Conn and Miller engaged in was within the bounds 

of protected conduct as set forth in Pickering v. Board of Education (1968) and its progeny.  The 

district court found that Conn and Miller’s suspension from work without pay for several 

months, and eventual termination, were adverse employment actions.   

The final element, establishing a causal connection, was found through the opinion of the 

MERC Administrative Law Judge.  The district court noted that in cases involving § 1983 claims 

the Supreme Court held in University of Tennessee v. Elliott (1986) that a federal court must give 

the same preclusive effect to state administrative findings that the courts of that state would grant 

to the findings.  The district court gave deference to the factual findings of the Administrative 

Law Judge that conducted the MERC hearing.  Based upon the findings of the MERC hearing 

the district court found that Conn and Miller met their burden to show a substantial likelihood of 

success on the merits of their First Amendment retaliation claim. 

The district court concluded that Conn and Miller were entitled to preliminary injunctive 

relief, and should be returned to their teaching positions. 

Disposition:  The district court granted Conn and Miller’s preliminary injunction and 

ordered the school district to return them to their teaching positions within the Detroit Public 

Schools. 
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 Citation:  Converse v. City of Oklahoma City, 649 F. Supp.2d 1310 (W.D. Okla. 2009). 

Key Facts:  Rochelle Converse was employed by the Oklahoma City School District 

since 1986.  Converse served as the Executive Director of Student Performance for the John 

Marshall Learning Community during the 2006-2007 school year.  As Executive Director she 

supervised principals at 15 schools, including the New John Marshall High School.  On February 

21, 2007 an African-American student, referred to as Z.J., was involved in a fight with another 

student at the New John Marshall High School.  A crowd of students gathered, and the 

Oklahoma City Police Officer assigned to the school, Willie Edwards, responded to the incident 

by using pepper spray.  This resulted in the crowd reacting violently. 

Interim Superintendent Linda Brown directed Converse to investigate the incident.  

Converse concluded from her investigation that Officer Edwards had used excessive force.  

Converse had complained about Officer Edwards’ performance before.  Brown scheduled a 

meeting between the school district and the police department to discuss discipline or removal of 

Officer Edwards from the New John Marshall High School.  On the day of the meeting Converse 

was the only school district employee present at the meeting. 

As a result of the fight, Z.J. was suspended from school for the remainder of the semester.  

After his suspension his parents complained to Converse about the police officers use of pepper 

spray, but did not complain about his suspension.  Although Z.J. had been suspended for the 

semester he was readmitted to school on May1, 2007.  Al Basey, a member of the school board, 

sent an email to Brown complaining about Z.J.’s re-admittance.  Brown passed the email along 

to Converse and two other administrators, and later directed Converse to remove Z.J. from 

school.  Converse took Z.J.’s file to the school district’s legal counsel in concern over violating 

Z.J.’s rights.  Converse believed Z.J. was being treated this way because of his race. 
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On May 4, 2007 Brown informed Converse she was being laterally transferred to another 

position in the district.  Converse suffered no reduction in pay, benefits, or job classification as a 

result of the transfer.   

In February 2008 Converse filed suit in the United States District Court for the Western 

District of Oklahoma seeking damages under 42 U.S.C. § 1983.  Converse claimed the city, the 

school district, the superintendent, and the school board member retaliated against her for 

exercising her First Amendment rights to complain about Officer Edwards and the removal of 

Z.J. from New John Marshall High School.  The defendants made a motion seeking summary 

judgment on all of Converse’s claims. 

Issue:  Did the school district violate the First Amendment rights of Converse by 

transferring her in retaliation for her speech? 

Holding:  No. 

Reasoning:  The United States District Court for the Western District of Oklahoma stated 

that the analysis of Converse’s First Amendment claim begins with the test first enunciated in 

Pickering v. Bd. of Educ. (1968), as modified by the Supreme Court in Garcetti v. Ceballos 

(2006).  The district court, under this test, must first determine whether Converse’s speech was 

made pursuant to her official duties.  The district court found that her speech was made pursuant 

to her official duties.  Converse’s comments regarding Officer Edwards were made at a meeting 

scheduled by her supervisor, and her duties as Executive Director included the supervision of all 

staff, including contractors like campus police officers.  Converse’s duties also included ensuring 

that students received their due process rights.  Her speech regarding the student Z.J. was made 

pursuant to her official duties.  Therefore, the district court found none of Converse’s speech to 

be constitutionally protected and their analysis complete. 
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Disposition:  The district court granted the defendants motion for summary judgment 

since the plaintiff’s speech was found to not be protected under the Garcetti analysis. 

 Citation:  Cook v. New Castle Area School District, 353 Fed.Appx. 769 (3rd Cir. 2009). 

Key Facts: Daniel Cook began working for the school in 1985.  In 2006 he was employed 

in the district as a janitor.  Cook had a history of regularly participating in local elections.  In the 

spring of 2007 Cook volunteered to assist Fred Mozzocio run for a school board position.  In 

May 2007, after Mozzocio won the primary, the school district posted a new maintenance 

position.  Cook bid on the position, although he believed it was created for another person with 

less seniority than him.  In June 2007, Cook was informed by Superintendent George Gabriel 

that he was being denied the position because he was not competent in carpentry or electricity.  

Cook filed a grievance through his union and was allowed to present evidence to the arbitrator  

that he did have the skills necessary for the position.  The arbitrator rendered a decision in 

Cook’s favor in November 2007. 

Cook decided to support Mozzocio’s opponent in the general election for the school 

board.  On the day of the election Cook engaged in a casual conversation while on break with a 

school cafeteria worker about the election.  The other employee reported the conversation to 

Mozzocio, and a short time later the principal approached Cook and told him Mozzocio had 

called him and told him to tell Cook to stop talking about him and the election at work.  

The next week Cook started his new maintenance job on a 30-day probationary period.  

Cook alleged that Mozzocio and Gabriel pressured his supervisor to find him incompetent.  Cook 

claimed he was assigned tasks that were usually the work of two people, and he was being set up 

to fail.  At the end of the probationary period the supervisor found Cook competent and Cook 

continues to hold his position with the school district. 
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Cook filed suit against the school district, superintendent, school board president, and the 

Director of Buildings and Grounds claiming they violated his First Amendment rights by placing 

him on probation, threatening his job, assigning him extra work, and pressuring his supervisor to 

find him incompetent in retaliation for his speech supporting candidates in an election.  The 

United States District Court for the Western District of Pennsylvania granted summary judgment 

in favor of the defendants.  Cook appealed. 

Issue:  Did the school district, superintendent, school board president, and the Director of 

Buildings and Grounds violate Cook’s First Amendment speech rights by threatening his job, 

placing him on a 30-day probationary period in his new position, assigning him extra work, and 

threatening Cook’s supervisor’s job if he did not find Cook incompetent, all in retaliation for 

Cook’s speech supporting a candidate in the local school board election? 

Holding:  No. 

Reasoning:  The United States District Court for the Western District of Pennsylvania 

found that the school district’s interest in maintaining an efficient workplace outweighed Cook’s 

interest in discussing the election.  The Third Circuit found it unnecessary to address whether or 

not Cook’s speech was protected activity, but assumed it was.  The circuit court agreed with the 

district court’s decision that Cook had not shown a causal connection between his political 

activity and the probationary period.  The circuit court also agreed with the district court that 

Cook’s supervisor had found him competent and he now held a better position than he did before 

the events in this lawsuit took place.  In sum, Cook provided no causal connection between his 

activities and any adverse employment action. 

Disposition:  The Third Circuit affirmed the district court’s grant of summary judgment 

in favor of the defendants. 
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 Citation:  Corbett v. Duerring, 726 F.Supp.2d 648 (S.D.W.Va. 2010). 

Key Facts:  Peter Corbett was hired as a teacher for Kanahawa County in 1989, and was 

promoted to vice principal in 1998.  The next year Ronald Duerring was hired as the 

superintendent of the school district.  In October 1999 Duerring called Corbett to his office to 

discuss the disciplinary actions Corbett had taken with students in the course of his duties.  

Duerring pressured Corbett to make deals with students of influential parents so Duerring would 

not receive calls of complaint.  Corbett informed Duerring he would not make deals with 

students.  Corbett alleged that Duerring started a campaign of hostile and retaliatory actions after 

this conversation.  Over the next ten years Corbett was repeatedly passed over for promotion, 

disciplined by Duerring, and eventually forced to retire when the district threatened to terminate 

him.  Corbett filed suit under 42 U.S.C. §  1983 against Duerring and the Kanawaha County 

Board of Education in December 2009 claiming his speech was the motivating factor in the 

district’s decision to terminate him.   

Issue:  Did the school board and superintendent violate Corbett’s First Amendment 

speech rights by failing to promote him and eventually terminating his employment as vice 

principal in retaliation for Corbett’s protected speech? 

Holding:  No. 

Reasoning:  Corbett alleged that the defendants retaliated against him by disciplining him 

for statements he made regarding matters of public concern.  However, the United States District 

Court for the Southern District of West Virginia noted that Corbett did not provide any 

information as to the content, form, or context of his speech, let alone the subject matter.  

Without providing any fact-based allegations for the court to consider Corbett was unable to 

satisfy any elements of First Amendment retaliation claim. 
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Disposition:  The district court granted the defendants motion to dismiss Corbett’s First 

Amendment retaliation claim without prejudice. 

 Citation:  D’Angelo v. School Bd. of Polk County, Fla., 497 F.3d 1203 (11th Cir. 2007). 

Key Facts:  In June 2002 Michael D’Angelo was hired as principal of Kathleen High 

School.  The school did not compare favorably with other schools in the county, but after a year 

as principal the school raised its assessment score from a “D” grade to a “C” grade.  D’Angelo 

learned the school would not receive additional staff or funding and started to explore converting 

the school to charter status.   

In the spring of 2003 D’Angelo and a few other staff members attended a seminar on 

charter schools.  D’Angelo spoke to the faculty at meetings about the conversion and assigned 

faculty to committees to study and report on charter schools.  According to Florida state law the 

conversion to a charter status requires the support of at least 50% of the teachers employed in the 

school.  In October 2003 the faculty voted on charter conversion, but the vote was not tallied 

because of an irregularity in the number of ballots.  The rescheduled vote failed in April 2004.  

Four days later D’Angelo invited interested teachers to a meeting for a plan to convert only part 

of the school into a charter status.  The meeting was canceled by D’Angelo after a call from the 

superintendent. 

On the last day of April 2004 D’Angelo received a high performance rating from the 

deputy superintendent.  Yet four days later, on May 3, 2004, D’Angelo was summoned to the 

district office and terminated.  D’Angelo filed a complaint with the Florida Department of 

Education because Florida state law provides that no employee involved with establishing a 

charter school can suffer reprisal by the school district or another employee.  After investigating 
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the Department of Education found no correlation between D’Angelo’s termination and his 

attempts to convert Kathleen High School to a charter school. 

D’Angelo filed a complaint in the United States District Court for the Middle District of 

Florida alleging the school board terminated him in retaliation for exercising his First 

Amendment speech rights.  The school board moved for a judgment as a matter of law.  The 

district court granted the motion to the school board concluding that D’Angelo’s speech, in light 

of Garcetti v. Ceballos (2006), was not protected by the First Amendment.  D’Angelo appealed 

to the Eleventh Circuit Court to determine whether the district court erred when it entered 

judgment as a matter of law against D’Angelo’s claim that the school board violated his First 

Amendment rights by terminating him in retaliation for his efforts to convert his school to a 

charter school. 

Issue:  Did the school board violate D’Angelo’s First Amendment rights by terminating 

him in retaliation for his efforts to convert a school to a charter school? 

Holding:  No. 

Reasoning:  The Supreme Court held in Garcetti v. Ceballos (2006) that a public 

employee who spoke pursuant to his official duties did not speak as a citizen.  The Supreme 

Court, in Garcetti, cited the precedents set in Pickering v. Bd. of Educ. (1968) and Connick v. 

Myers (1983) that the First Amendment protects a public employee’s speech as a citizen 

addressing matters of public concern.  The Garcetti court emphasized “as a citizen” in this 

precedent, thereby creating a new level of analysis.  The Eleventh Circuit noted that it, and 

several of its sister circuits, had refined their analysis of the first step of the Pickering test after 

Garcetti.   
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The Garcetti decision happened only a few weeks before D’Angelo’s jury trial.  The 

district court concluded under Garcetti that D’Angelo had not engaged in protected speech.  The 

circuit court found that D’Angelo, in his capacity as principal, attempted to convert Kathleen 

High School to a charter school.  D’Angelo was not assigned the duty to pursue the conversion 

of the school.  However, he admitted that his efforts were made to fulfill his professional duties 

of principal by pursuing all possibilities for improving the quality of education in his school.  In 

other words, D’Angelo admitted his actions were made pursuant to his official duties.  Therefore, 

the court found them to be made as an employee, not a citizen, and were not protected by the 

First Amendment.  The circuit court found no need to define D’Angelo’s duties since there was 

no dispute that his efforts to convert the school were made to fulfill his official responsibilities.  

Like the Supreme Court in Garcetti, the circuit court declined to articulate a comprehensive 

framework for defining the scope of an employee’s duties.   

Disposition:  The Eleventh Circuit affirmed the district court’s judgment as a matter of 

law against D’Angelo and in favor of the school board. 

 Citation:  Darchak v. City of Chicago Board of Education, 580 F.3d 622 (7th Cir. 2009). 

Key Facts:  Anna Darchak worked on a one-year contract as an English as a Second 

Language and Polish Bilingual teacher at an elementary school in Chicago.  While employed in 

the school she complained to the principal, Rosalva Acevedo, about the disparate treatment she 

saw in resources for Hispanic children compared to Polish children.  Darchak claimed Acevedo 

was discriminatory and made negative comments about Polish people.  Mid-year Darchak was 

reassigned to a classroom with a majority of Hispanic students.  Darchak did not believe she was 

qualified to work with ESL students whose language was Spanish, and she was concerned about 

her assignment violating NCLB.  Darchak repeatedly expressed her concerns about this to 
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Acevedo and Acevedo’s supervisors.  Around the time Darchak was moved to the new 

classroom she received a second cautionary notce for being discourteous and negligent in 

supervising her students.  She was then given a negative performance evaluation.  Acevedo did 

not recommend Darchak’s teaching contract be renewed for the following year.  Darchak filed 

suit aginst the school board under 42 U.S.C. § 1983 for violating her First Amendment rights.   

The district court granted the school board’s motion for summary judgment and Darchak 

appealed. 

Issue:  Did the school board violate Darchak’s First Amendment speech rights by failing 

to rehire her in retaliation for her complaints that Principal Acevedo was violating NCLB? 

Holding:  No. 

Reasoning:  The Seventh Circuit noted that even if Darchak’s speech was constitutionally 

protected her claim failed because she did not name Acevedo as a defendant.  The court 

referenced Monell v. Dep’t of Soc. Servs. (1978) to state that the doctrine of respondeat superior 

is unavailable under § 1983.  If Darchak’s claim were to succeed she would have had to present 

evidence that the board itself violated her rights.  Darchak’s claim relied solely on the assertion 

that Acevedo was a final policymaker.   

Disposition:  The circuit court affirmed the district court’s dismissal of Darchak’s First 

Amendment retaliation claim. 

 Citation:  Decotiis v. Whittemore, 680 F.Supp.2d 263 (D. Me. 2010). 

Key Facts:  Ellen Decotiis worked as a speech-language pathologist and speech-language 

therapist for three regional sites in Maine under the states Child Development Services.  In 2008 

the state legislature made changes to how services were administered in the program, changing 

the delivery of the program from year-round to a school year basis.  Children were to be 
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considered on an individual basis to receive extended services during the summer months.  Two 

of the regions Decotiis worked for informed her of how these new procedures would work, but 

one region, CDS-Cumberland, did not.  When Decotiis was not contacted by CDS-Cumberland 

for IEP meetings, like the other regions did, Decotiis contacted the state director of CDS, Debra 

Hannigan, to ask her about the differences.  Hannigan was unable to account for the differences 

in determining eligibility for extended services.  Decotiis contacted advocacy groups and 

discovered that CDS-Cumberland did not appear to be complying with state and federal law.  

Decotiis informed the parents of her CDS-Cumberland clients about the different criteria and 

urged them to contact advocacy groups.  She also provided contact information on the wall of 

her office.  In May 2008 the supervisor of CDS-Cumberland, Lori Whittemore, confronted 

Decotiis about her speech.  In July Decotiis was informed that CDS-Cumberland would not 

renew her annual contract.  Decotiis filed suit under 42 U.S.C. § 1983 against Whittemore and 

Hannigan claiming the nonrenewal of her contract was retaliation in violation of her First 

Amendment speech rights. 

Issue:  Did the state agency and supervisors violate the First Amendment speech rights of 

Decotiis by not renewing her contract in retaliation for her criticism of agency policy in 

providing services to students? 

Holding:  No. 

Reasoning:  The United States District Court for the District of Maine applied the 

threshold set forth in Garcetti v. Ceballos (2006) to determine is Decotiis’ speech was made as a 

citizen.  The court focused on the role Decotiis occupied when the speech was made rather than 

solely looking at the content of the speech, a precedent set by Mills v. City of Evansville (2006) 

and Williams v. Dallas Indep. Sch. Dist. (2007).  The district court in this case noted that the 
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Garcetti court left the issue open in how to determine whether the speech arose out of an 

employee’s official duties, but noted that the inquiry should be a practical one.  The court found 

that Decotiis’ speech was made in her capacity as a speech and language therapist, not as a 

private citizen.  The court made particular note of the fact that Decotiis did not attempt to share 

her speech with the public in general, or to reach out to parents of children with disabilities other 

than those she treated under her contract with the school district.  The court also noted that her 

speech reflected special knowledge gained in her position making it the type of speech that owes 

its existence to her professional duties. 

Disposition:  The district court granted the defendants motion to dismiss. 

 Citation:  Dennis v. Putnam County Bd. of Educ., 260 Fed.Appx. 171 (11th Cir. 2007). 

Key Facts:  Marzetta Dennis began working for the Putnam County School District Head 

Start program in July 2002 as the fiscal officer.  In March 2003 Dennis dispersed a letter alleging 

financial misconduct involving William Gilbert, the Head Start director.  The Head Start Policy 

Council met on several occasions to consider the allegations presented by Dennis and concluded 

the accusations were false.  Eventually Dennis was terminated.  The policy council claimed to 

have terminated Dennis for a falsified travel voucher and the false allegations.  Dennis alleged 

her termination was because of the letter. 

Dennis was later rehired as a secretary by the school district when the school board 

determined the termination by the policy council had been improper.  In September 2003 the 

superintendent asked Dennis and her predecessor in the fiscal officer position to prepare 

confidential lists of concerns about Head Start.  Dennis obtained a copy of her predecessor’s list 

and gave it, along with her own, to a county commissioner.  In response the school board 

suspended Dennis, and later Dennis resigned. 
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Dennis filed suit under 42 U.S.C. § 1983 against the school board and others alleging she 

was subjected to adverse employment actions in retaliation for protected speech.  The United 

State District Court for the Middle District of Georgia granted summary judgment to the school 

board and other defendants.  Dennis appealed to the Eleventh Circuit. 

Issue:  Did the school district violate the First Amendment rights of Dennis by 

suspending her in retaliation for her letter as fiscal officer and the list she provided as secretary 

to the county commissioner with information about the Head Start program? 

Holding:  No. 

Reasoning:  The Eleventh Circuit referenced Garcetti v. Ceballos (2006) and agreed with 

the district court’s conclusion that the letter distributed by Dennis as fiscal officer in March 2003 

was part of her job responsibilities in reporting financial mismanagement.  Under Garcetti 

Dennis’s letter was not protected speech. 

The circuit court analyzed Dennis’s September 2003 disclosure of the lists separately.  

The district court did not acknowledge that Dennis was no longer fiscal officer when she gave 

the lists to the county commissioner.  The circuit court recognized Dennis was not acting 

pursuant to her official duties when she disclosed the lists. The circuit court then analyzed the 

speech under Pickering by determining if the speech was a matter of public concern.  The circuit 

court held Dennis’ speech was not made as a citizen on a matter of public concern when she 

disclosed the lists.   

Disposition:  The Eleventh Circuit affirmed the district court’s grant of summary 

judgment for the school board. 

 Citation:  Deschenie v. Board of Education of Central, 473 F.3d 1271 (10th Cir. 2007). 
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Key Facts:  Quintina Deschenie became the Director of Indian Education and Bilingual 

Education for Central Consolidated School District (CCSD) in August 2000.  In August 2002, 

Deschenie attended an administrator’s retreat where she heard the president of the school board, 

Randy Manning, criticize the bilingual education program.  Deschenie interpreted Manning’s 

comments as an intent to eliminate the program.  On August 16, 2002 Deschenie sent an email to 

Manning expressing her concerns with the state of bilingual education program and suggestions 

for improving its deficiencies.  On October 7, 2002 Deschenie and Manning attended an Indian 

Education Committee meeting.  At the meeting Manning attempted to clarify his position on 

bilingual education and assured those present he had no intention of eliminating the program.  

Deschenie also spoke in the meeting and repeated her concerns with the program.  After this 

meeting the issue began to attract publicity.   

On December 15, 2002 Deschenie, in her capacity as director of the program, wrote a 

guest column for the local newspaper expressing the importance of the bilingual education 

program.  Her column was approved in advance by the superintendent, Linda Besett.  Four 

months later Deschenie wrote a thank you note to the editor of the newspaper for an editorial 

praising Native American education in schools.  Deschenie did not intend for the thank you note 

to be published and commented on the challenges of administering a program that lacked 

support.  Without district approval the thank you note was published as a letter to the editor on 

April 30, 2003.  On May 15, 2003 Deschenie was criticized for the published note by the 

members of the school board during a meeting. 

During this time frame Deschenie’s job performance was beginning to decline.  One 

example appeared in Deschenie having failed to submit the application for bilingual program 

funding to the state by the deadline.  In May 2003 Deschenie’s position and job responsibilities 
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were split into two different positions.  Deschenie became the Bilingual Education Coordinator.  

Deschenie was also placed on a growth plan for her unsatisfactory performance.   

Over the course of the summer Deschenie continued to have problems with her work 

performance.  In October Deschenie submitted incomplete data to the superintendent three days 

after the deadline she was given.  Deschenie was terminated on November 12, 2003. 

Deschenie and three other plaintiffs filed suit in the United States District Court for the 

District of New Mexico alleging a § 1983 claim that the school board, Manning, and Besett had 

unlawfully retaliated against them for exercising their First Amendment rights.  The defendants 

filed a motion for summary judgment, and the district court granted their motion.  Deschenie 

appealed to the Tenth Circuit. 

Issue:  Did the school district, superintendent, and school board president violate the First 

Amendment rights of Deschenie by terminating her for her speech regarding the Bilingual 

Program? 

Holding:  No. 

Reasoning:  The Tenth Circuit referenced Garcetti v. Ceballos (2006) by stating that a 

public employee does not waive First Amendment rights by accepting public employment.  

However, the Tenth Circuit did not apply Garcetti to the analysis.  The circuit court applied the 

four-part test derived from Pickering and Connick.  The district court had identified only five 

specific instances of speech, which were the only instances of speech addressed in the appeal.  

The first four instances of speech, which included the comments made to Manning on August 7, 

2002, the email to Manning on August 16, 2002, the statements made at the meeting on October 

7, 2002, and the publication of the guest column on December 15, 2002 satisfied the first two 

prongs of the Pickering test.  However, all four instances of speech were found to have no causal 
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link to any adverse employment actions.  The court noted that the lengthy time period between 

the protected speech and her termination, as well as the poor work performance, was 

insurmountable for providing protection for her speech. 

The final instance of protected speech, the April 30, 2003 letter to the editor, was found 

by the district court to be a matter of public concern.  However, the district court weighed the 

interests of both parties under the Pickering balance test and found the test weighed in favor of 

the school board, making the speech unprotected.  The circuit court found in weighing the 

interests that Deschenie’s interest to be significant but not overwhelming.  At the time her letter 

was published there was plenty of public interest in the topic and Deschenie, as director, was in a 

position to provide valuable information to the public.  Unfortunately, the content of Deschenie’s 

speech expressed her personal views. Deschenie also admitted she did not intend for the letter to 

be published.  So while her speech may have been of public concern under the first step of the 

Pickering analysis, it did not weigh heavily in the balancing test because of its personal nature.  

The circuit court found upon further analysis that the school board’s interest in avoiding 

disruption outweighed Deschenie’s speech interest at the time.  There was also the fact that her 

termination did not happen until 6 months after the speech, a timeframe found to be too long to 

infer a retaliatory motive.  The circuit court’s conclusion, based on the delay between the 

termination and the speech as well as the intervening job performance problems, was that 

Deschenie’s claim failed to provide a genuine issue of material fact. 

Disposition:  The circuit court affirmed the district court’s grant of summary judgment to 

the defendants. 

 Citation:  Dorcely v. Wyandanch Union Free School Dist., 665 F.Supp.2d 178 (E.D.N.Y. 

2009). 



 

198 
	

Key Facts:  Jacques Dorcely, a male of Haitian national origin, began working for the 

Wyandanch Union Free School District in September 2003 as a full-time, probationary school 

psychologist at a middle school.  That same month, Gina Talbert, the principal of the middle 

school, assigned Dorcely to act as a scribe as part of a testing modification for a special 

education student.  While acting as a scribe in a classroom a student had an emotional outburst.  

The classroom teacher later complained to Talbert about Dorcely’s response to the situation, 

which was described as inappropriate.   

The following day Talbert interrupted Dorcely’s testing of a student to discuss another 

student.  Dorcely requested they meet in private to continue the discussion.  Once in private the 

discussion between Dorcely and Talbert became heated and started to digress.  Immediately after 

the discussion Talbert telephoned the interim superintendent, Sherman Roberts, to inform him of 

the incidents involving Dorcely and recommended his termination.   

The following day a letter was delivered from Roberts informing Dorcely he was being 

placed immediately on administrative leave.  The letter prohibited Dorcely from stepping on 

school property or making any contact with administration or staff in the district.  The letter 

indicated that Roberts would contact Dorcely for future meetings to discuss the matter.  Five 

days later Dorcely received a letter indicating a recommendation for his termination would be 

presented to the school board on October 30, 2003. Eventually Dorcely was afforded a Board of 

Education meeting in January 2004 where the Board voted not to terminate Dorcely.  Roberts 

reassigned Dorcely to the elementary school under the supervision of building principal Darlene 

White. 

Dorcely was assigned an office in the elementary school and began making requests for 

equipment and materials.  At some point Dorcely began raising concerns to White about the lack 
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of educational resources for students’ and certain teachers’ treatment of students.  In March 2004 

Dorcely was issued a written reprimand by White for failing to cooperate to cover a teacher’s 

class. The incident for the reprimand involved a secretary informing Dorcely he needed to cover 

a class.  Dorcely finished administering a test to a student, went to the office to get materials and 

information for the assignment, and reported to the classroom.  Documents noted that 30 minutes 

elapsed between the request by the secretary and the arrival of Dorcely to the classroom 

assignment. 

On March 31, 2004 Dorcely was directed by White to document his daily activities in 15-

minute intervals.  Almost a month later Dorcely was given a written reprimand for failing to 

participate in a fire drill.  Dorcely claimed he did not hear the alarm nor was he aware a drill was 

scheduled.  Both parties agreed Dorcely was absent from work on the previous day when White 

went over the fire drill procedure during a staff meeting.  At the same time as the fire drill 

reprimand Dorcely also was reprimanded by White for interrupting her meetings and continuing 

to pressure her to address his complaints which White claimed had been addressed.   

In May 2004 White sent a memo to the superintendent recommending Dorcely’s 

dismissal.  The same day Dorcely sent the superintendent his complaints of harassment by 

White, including the documentation of his activities in 15-minute intervals and being monitored 

by teachers for White. 

In June 2004 Dorcely was informed he was being recommended for dismissal.  Dorvely 

responded by requesting access to review and copy his personnel file and hiring legal counsel.  

Dorcely’s legal counsel also requested a statement for the reasons for the recommendation of 

termination.  A month and a half later the district finally conceded to allow Dorcely access to his 

personnel file.  Upon review Dorcely discovered a notation to White to come up with reasons for 
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his termination, and a memo from White to Roberts that Dorcely was not copied on.  Dorcely 

also discovered his rebuttals to White’s reprimands were not in the file, while documents that 

should not belong there, like billing statements from the district’s legal counsel for investigating 

charges, were present in the file. 

On August 18, 2005 the Board of Education gave Dorcely another hearing where they 

voted to terminate his employment.  On March 20, 2006 Dorcely filed suit under 42 U.S.C. 

§ 1983 against the school district, both principals, superintendents, and others claiming a 

violation of his First Amendment rights.  The school district and other defendants moved for 

summary judgment from the United States District Court of the Eastern District of New York. 

Issue:  Did the school district, principals, superintendent and others violate the First 

Amendment speech rights of Dorcely by placing him on administrative leave and attempting to 

terminate his contract in retaliation for his speech?  

Holding:  No. 

Reasoning:  For a First Amendment retaliation claim the court first determines whether a 

public employee’s speech addressed a matter of public concern.  The district court referenced 

Garcetti v. Ceballos (2006) where the court clarified that to determine if a public employee’s 

speech is constitutionally protected the court must determine whether the speech was made as a 

citizen on a matter of public concern.  Dorcely claimed his challenge to Robert’s 

recommendation for termination, his complaints about resources, instructional materials, 

sufficient counseling services, appropriate interventions for students, and unjust treatment of 

Haitian students, were all instances of protected speech. 

The district court referenced the Garcetti decision that did not articulate a comprehensive 

framework for determining if an employee’s speech is made as part of their job duties or as a 
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citizen.  The district court referred to Felton v. Katonah Lewisboro Sch. Dist. (2009) in 

determining that Dorcely’s speech concerning the lack of resources and instructional materials, 

as well as the appropriateness of the counseling services, were matters relating to his job 

responsibilities.  Dorcely also admitted his speech was part of his job responsibilities.  Since 

Dorcely’s speech was required as part of his job duties, the district court found that Dorcely was 

not speaking as a citizen for First Amendment purposes. 

Disposition:  The district court granted the defendants motion for summary judgment. 

 Citation:  Evans-Marshall v. Board of Educ. of Tipp City, (6th Cir. 2010). 

Key Facts:  Shelley Evans-Marshall was hired in 2000 to teach language arts at 

Tippecanoe High School for the Board of Education of Tipp City Exempted Village School 

District.  During the 2000-2001 school year Evans-Marshall received positive evaluations from 

the principal of the school, Charles Wray, and her contract was renewed. 

In October 2001 about 25 parents attended a public meeting of the school board to 

express concerns about district curriculum choices, and complained about a censorship lesson 

given by Evans-Marshall.  The following day Principal Wray, in front of the school’s English 

teachers, informed Evans-Marshall of the complaints and criticized her.   

In November 2001, at the next school board meeting, about 100 parents attended, as well 

as the local news media, to protest the presence of materials in classrooms and the school 

libraries that the parents thought were obscene.  Parents spoke for over an hour and mentioned 

many books, but particular objections were made regarding the teaching methods and the 

classroom materials of Evans-Marshall.  The statements made by parents at the board meeting 

were not all one-sided, some supported the decisions of educators to do what was in the best 

interests of the students.  The superintendent, John Zigler, informed the meeting by explaining 
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the district had purchased several of the materials years ago and found it difficult to criticize 

Evans-Marshall for teaching a book the school board had purchased.   

Other issues regarding Evans-Marshall arose, including a file of student writing samples 

she maintained for a creative writing course.  Evans-Marshall shared these samples with students 

who asked for additional help with assignments.  She sent three of the samples to be copied, 

which ended up in the hands of Wray.  Wray called her to his office and, waving the samples in 

the air, shouted at Evans-Marshall.  Evans-Marshall explained the purpose of the samples and 

offered to not distribute them to students.  Wray informed Evans-Marshall he did not like her 

materials or the themes of her class discussions. 

Wray and Evans-Marshall had another argument in the school library regarding Evans-

Marshall’s plans for a final exam.  Evans-Marshall asked Wray for a model exam so she could 

give him an exam he wanted.  Wray responded by calling her a smart ass.  Evans-Marshall 

complained to Zigler about Wray’s behavior and was told to try to work things out and to feel 

free to file a formal grievance.   

Wray gave Evans-Marshall negative evaluations.  Evans-Marshall filed written objections 

to the evaluations and filed a grievance with Zigler.  In March 2002 the school board voted to not 

renew Evans-Marshall’s contract.  At her request a formal hearing was held before the school 

board where Evans-Marshall, Wray, and Zigler all testified.  The school board voted to not 

renew her contract.  

In March 2003 Evans-Marshall filed suit in federal court seeking injunctive relief and 

damages under 42 U.S.C. § 1983 against the school board, Zigler, and Wray.  Evans-Marshall 

alleged she was terminated in retaliation for curricular and pedagogical decisions and use of free 

speech.  The defendants moved to dismiss the complaint, but the district court held that Evans-
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Marshall had sufficiently alleged a First Amendment violation.  On appeal the Sixth Circuit 

affirmed the decision of the district court.  After discovery by both sides the defendants made a 

motion for summary judgment.  The district court declined to apply Garcetti and held that 

Evans-Marshall’s teaching methods and curricular choices survived the Pickering balancing test.  

However, the district court found a lack of evidence linking Evans-Marshall’s activity to the 

school board’s decision to not renew her contract.  The district court concluded that Evans-

Marshall’s § 1983 retaliation for First Amendment activity claim failed, and her activity was not 

protected from employer discipline.  This decision was appealed to the Sixth Circuit. 

Issue: Did the school board, superintendent, and principal violate the First Amendment 

rights of Evans-Marshall by giving her negative evaluations and not renewing her teaching 

contract in retaliation for her curriculum and pedagogical choices and her speech?  

Holding:  No. 

Reasoning:  The Sixth Circuit stated that a First Amendment claimant must satisfy each 

of the following requirements: the Connick requirement that the speech is a matter of public 

concern, the Pickering balancing test requirement, and the Garcetti requirement that the speech 

is not made pursuant to official job duties.  The circuit court found Evans-Marshall’s speech met 

the first requirement in that it addressed matters of public concern.  The circuit court noted that 

the community disagreement with her assignments or teaching methods was not the issue, but 

whether or not the topics discussed in class were a matter of public concern.  The circuit court 

points to the attendance at the school board meeting protesting the discussion topics as evidence 

of the speech being a matter of public concern.  

The second requirement, the Pickering balancing test, was also satisfied by Evans-

Marshall.  The circuit court agreed with the district court that the school board had the ability to 
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select, and require adherence to, the curriculum as a matter of Ohio law.  However, the school 

board undermined its own interests by disciplining a teacher for teaching a book the board had 

selected, purchased, and made available for teachers to use.  The circuit court disagreed with the 

district court’s conclusion that Evans-Marshall failed to show her speech was the motivating 

factor for her termination.  The circuit court noted her positive evaluations changed to negative 

evaluations after the community complaints to the school board, which indicated a causal 

connection between the speech and the employment action. 

The final requirement, created by Garcetti, was impossible for Evans-Marshall to 

overcome.  Evans-Marshall did not dispute that her curricular and pedagogical decisions were 

made pursuant to her official duties as a teacher.  The circuit court referenced Mayer v. Monroe 

County Cmty. Sch. Corp. (2007) where the Seventh Circuit stated that a school system hires 

speech, rather than regulates it, as a teacher’s speech is the commodity she sells to her employer.  

The Sixth Circuit, in the case of Evans-Marshall, discussed the argument for academic freedom 

and how the concept does not apply at the elementary and secondary school levels.  The circuit 

court looked to several other sister circuit court decisions which all were in general agreement 

regarding academic freedom: academic freedom applies only to college and university teachers, 

and in-class speech at the primary or secondary levels is not protected by the First Amendment.  

The circuit court noted that, whether under Connick or Garcetti, a teacher’s curricular or 

pedagogical choices were categorically unprotected.  

Disposition:  The Sixth Circuit Court of Appeals affirmed the judgment of the district 

court that Evans-Marshall’s activity was not protected by the First Amendment. 

 Citation:  Fierro v. City of New York, 591 F.Supp.2d 431 (S.D.N.Y. 2008). 
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Key Facts:  Beginning in 2002 Joseph Fierro was employed as an assistant principal for 

P12X, which is comprised of six school sites in the Bronx, New York.  Fierro, other assistant 

principals, and Principal Ronna Bleadon, all had their administrative offices at Lewis & Clark 

High School, the site of most of the administration for P12X.  Fierro claimed that from the 

beginning of his employment Bleadon, his supervisor and principal of P12X, made inappropriate 

comments about Fierro’s physical appearance, in private and in front of coworkers.  Fierro also 

claimed that Bleadon shared with him details about her personal life, including past experiences 

with her ex-husband.  In the fall of 2004 Bleadon repeatedly suggested Fierro visit her home and 

keep her company while her husband was away.  Bleadon made these comments at work as well 

as during phone calls she initiated after hours.  Fierro claimed Bleadon’s comments and 

advances made him feel uncomfortable and he continued to rebuff her. 

In the fall of 2004 Fierro claimed that Bleadon directed him to assist her in ruining the 

careers of two teachers.  Fierro alleged that his refusal was an exercise of his First Amendment 

speech rights.  Fierro alleged that Bleadon directed him to lie about an incident he witnessed and 

to say he had observed a teacher, Ms. Grey, participate in a student fight.  Fierro refused to lie 

about the incident and reported that Ms. Grey had interceded in an altercation between two 

students.  Fierro also alleged that Bleadon had directed him to observe a teacher, Mr. Simon, and 

to find evidence that would give him an unsatisfactory rating on his evaluation.  Fierro observed 

Mr. Simon but reported he did not find anything that warranted such a rating. 

Fierro alleged that for exercising his speech rights and resisting Bleadon’s sexual 

advancements he was retaliated against in a variety of ways.  Fierro claimed he experienced a 

hostile work environment where Bleadon used profane language and made derogatory and 

abusive remarks about Fierro’s sexuality, ethnicity, sexuality, and a learning disorder.  Fierro 
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claimed to have been directed to perform manual labor and other tasks outside his job 

description.  He was threatened with a transfer to another building, which eventually occurred, 

and Bleadon falsified the attendance record and used it against Fierro in his annual evaluation. 

In August 2005 Fierro complained to Sharon Burnett, a Local Instructional 

Superintendent who supervised P12X, about Bleadon’s sexual harassment and her retaliation 

against him.  Burnett informed the Deputy Superintendent and the Superintendent of the district 

about Fierro’s complaints.  Burnett then informed Fierro he was being transferred to P753X, a 

high school located in the district that was known to be one of the most dangerous schools in 

New York state.   

Fierro filed suit in the Supreme Court of the State of New York against the New York 

City Department of Education and several individuals for being subjected to a hostile work 

environment, sexual harassment, retaliation, and the violation of his First Amendment free 

speech rights.  The suit was removed to the United States District Court for the Southern District 

of New York because Fierro’s 42 U.S.C. § 1983 claim fell under federal jurisdiction.  The 

defendants in the case moved to dismiss Fierro’s complaints. 

Issue:  Did the school district, principal, and superintendent violate the First Amendment 

rights of Fierro by providing a hostile work environment, giving him negative evaluations, and 

transferring him to another school in retaliation for his reporting the principal’s harassment and 

refusing to speak falsely against two teachers? Holding:  Yes. 

Reasoning:  The district court referenced the U.S. Supreme Court decision in Garcetti v. 

Ceballos (2006) that provides two inquiries to guide constitutional interpretations for public 

employee speech.  The first inquiry requires courts to determine if the speech was made as a 

citizen on a matter of public concern.  According to the Garcetti decision, when an employee’s 
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speech is made as part of their official duties the speech is not made as a citizen and does not 

warrant First Amendment protections.  If the employee speaks as a citizen on a matter of public 

concern then a First Amendment claim may arise.  The district court in this case found the 

speech to be distinguishable from Garcetti.  The district court noted that the Second Circuit, or 

any court, had yet to address a case with facts analogous to this one.  The district court decision 

noted that it was troubling that the defendants based their claim on Garcetti as barring a public 

employee’s speech refusing to engage in misconduct at the direction of a supervisor. 

The district court noted that in the Garcetti decision the Supreme Court attempted to 

strike a balance between an individual’s right to speech and the public employer’s need to have 

control over employee words and actions to provide an efficient service.  The district court 

decision stated, “Where an employer – or as here, a supervisor – wrongfully directs its employee 

to undertake serious misconduct, it cannot be said that it is exercising its legitimate need for 

control over its employee.  As such, the balance sought and struck by the Garcetti Court simply 

does not apply” (Fierro v. City of New York, 2008, p. 442).  The district court found Fierro’s 

right to refuse to engage in misconduct was a right of a private citizen, and made in his capacity 

as a citizen.   

The court also found Fierro’s refusal addressed a matter of public concern because it 

addressed misconduct on the part of the leader of a public school, a matter of concern to the 

community.  The district court also found that Fierro suffered an adverse employment action 

when he was subjected to a hostile work environment, lost vacation days, was directed to 

perform tasks outside his job description, and was transferred to another school.  The court found 

the brief passage of time between Fierro’s speech and the retaliation was sufficient to allege a 

causal connection.  
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Disposition:  The United States District Court for the Southern District of New York 

denied the defendant’s motion to dismiss Fierro’s First Amendment claims and granted the 

dismissal of all the other claims. 

 Citation:  Fox v. Traverse City Area Pub. Sch. Bd. of Educ., 605 F.3d 345 (6th Cir. 2010). 

Key Facts:  Susan Fox was hired in 2004 as a special education teacher at Blair 

Elementary School.  In February 2007 Fox was notified that her contract would not be renewed 

based upon several documented deficiencies in her performance.  Fox alleged that her 

termination was a result of her voicing her concerns to her supervisors about the size of her 

teaching caseload exceeding what was allowable by law.  Fox provided no evidence her concerns 

were made outside the ordinary chain of command at her school, nor did she file a formal 

grievance with her union.  Fox filed suit under 42 U.S.C. §1983 in federal court against the 

Traverse City Area Public Schools Board of Education, Principal Robert Peters, and Special 

Education Director Kim Urbanski claiming they retaliated against her by not renewing her 

teaching contract, and violated her First Amendment speech rights.  The district court granted 

summary judgment to the defendants and Fox appealed the case to the Sixth Circuit Court of 

Appeals. 

Issue:  Did the board of education violate the First Amendment speech rights of Fox by 

not renewing her teaching contract in retaliation for Fox expressing her concerns to her 

supervisors that her caseload exceeded that allowable by law?  

Holding:  No. 

Reasoning:  The Sixth Circuit stated that Fox’s retaliation claim was controlled by the 

Supreme Court’s opinion in Garcetti v Ceballos (2006).  In order to determine if Fox’s speech 

was made pursuant to her duties, the court considered both the content and context of her speech, 
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including to whom the speech was made.  The court referenced two previous cases within the 

circuit that are controlling for the decision in this case: Weisbarth v. Geauga Park Dist. (2007) 

and Haynes v. City of Circleville (2007).  The court referenced both of these previous cases to 

declare that regardless of a written job description, speech “made pursuant to ad hoc or de facto 

duties” was not protected if it owed its existence to the employee’s professional responsibilities 

(p. 348).  The court found Fox’s complaints about class size owed their existence to her job as a 

special education teacher.  Her complaints were also merely directed to her supervisor and not 

the general public.  Therefore, her statements were made as a public employee, rather than as a 

citizen, and were not protected speech.  

Disposition: The Sixth Circuit affirmed the decision of the district court to grant 

summary judgment in favor of the defendants. 

 Citation:  Garcia v. Montenegro, 547 F.Supp.2d 738 (W.D. Tex. 2008). 

Key Facts:  In the spring of 2006 a national debate arose concerning immigration and a 

U.S. Senate bill, the local El Paso media covered stories related to the debate.  In March several 

hundred students from El Paso area high schools, including Del Valle, staged walkouts in protest 

of the U.S. Senate bill.  The school district alerted the principal of Del Valle, Paul Pearson, of the 

potential for a student walk out and demonstration.  Pearson held a staff meeting to instruct 

faculty and staff to avoid inciting students. 

Later that morning the students at Del Valle commenced a walkout that prompted an 

altercation between the principal and protestors and resulted in two students being handcuffed.  

Shortly after this, Efron Garcia, the attendance clerk at the school, had a conversation with some 

coworkers about the immigration debate.  While they were still in his office, Garcia stood up 
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from his desk in preparation to leave for lunch and raised his hand and said, “Viva La Raza!” (p. 

742).   

More than two weeks later Pearson met with Garcia about the statement.  Pearson 

informed Garcia that his statement had violated school policy by going against the instructions 

he was given at the faculty meeting.  A month later Pearson recommended Garcia be terminated 

for his statement and the administration of the school district approved. 

Garcia filed suit under 42 U.S.C. § 1983 against the superintendent, principal, director of 

employee relations, and the associate superintendent alleging they violated his First Amendment 

rights by taking part in terminating his employment in retaliation for his speech. 

 Issue:  Did the superintendent, principal, director of employee relations, and associate 

superintendent violate the First Amendment rights of Garcia by terminating his employment in 

retaliation for his statement? 

 Holding:  No. 

 Reasoning:  The United States District Court for the Western District of Texas applied 

Garcetti to the analysis of Garcia’s speech.  The evidence showed that Garcia made his speech in 

the office, standing at this desk, in the presence of coworkers and at least two students.  The 

district court stated there was no evidence as to the duties of an attendance clerk but assumed 

that the duties did not include political speech, nor did his speech focus on the daily operations.  

The district court found that Garcia’s speech was not made pursuant to his official duties and 

passed the Garcetti  threshold.  Since Garcia’s speech occurred in the context of a national 

debate concerning immigration the court also found his speech to be on a matter of public 

concern.  The district court then looked to the Pickering balancing test and found that the 
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defendants had a substantial interest in maintaining an efficient workplace, which outweighed 

Garcia’s significant interest in sharing his political views. 

 Disposition:  The district court dismissed the claims against the defendants with 

prejudice. 

 Citation:  Garrett v. Judson Independent School Dist., 299 Fed.Appx. 337 (5th Cir. 2008). 

Key Facts: Alta Garrett worked as a teacher for the Judson Independent School District 

from 1991 until 2005.  During the 2004-2005 school year the district received more than 40 

parent complaints, as well as numerous student complaints about Garrett’s treatment of students, 

and lack of communication.  More than 20 parents requested their children be removed from her 

classroom.  In March 2005 Garrett was informed of the administration’s decision to recommend 

the non-renewal of her teaching contract.  In May 2005 the school board accepted the 

recommendation and Garrett resigned.  In February 2006 Garrett filed suit against the school 

district, principal, and superintendent claiming retaliation.  The United States District Court for 

the Western District of Texas dismissed Garrett’s claims against the principal and superintendent 

and entered summary judgment in favor of the school district on Garrett’s constitutional claims.  

Garrett appealed. 

Issue:  Did the school district violate the First Amendment rights of Garrett by giving her 

poor evaluations and not renewing her contract in retaliation for her comments to Ruffian and a 

memo she wrote to the faculty in 2001 that addressed the AME/CMC educational program? 

Holding:  No. 

Reasoning:  The Fifth Circuit reviewed the record concerning Garrett’s constitutional 

claims and the denial of her request to amend those claims.  The circuit court determined that 

Garrett’s complaint did sufficiently allege a claim for recovery under § 1983, although she did 
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not specify this in her claim.  The court found Garrett had not raised an issue of fact that her 

comments to Ruffian and the memo to the faculty in 2001 addressing the AME/CMC educational 

program caused her employment problems, specifically her poor evaluations and the non-

renewal of her contract. 

Disposition:  The circuit court affirmed the decision of the district court to grant summary 

judgment in favor of the school district. 

 Citation:  Gilder-Lucas v. Elmore County Bd. of Educ., 186 Fed.Appx. 885 (11th Cir. 

2006). 

Key Facts:  Angela Gilder-Lucas began working as a science teacher in January 2003 at 

Stanhope Elmore High School.  She became the junior varsity cheerleading sponsor in February 

2004.  For about a week in March 2004 a tryout clinic was held, with the final cheerleading 

tryouts on March 19, 2004.  After tryouts two parents complained and Gilder-Lucas met with 

parents, Principal Louie Fryer, the varsity cheerleading sponsor Karen Naquin, and the school 

guidance counselor on two or more occasions to discuss the cheerleading selection process.   

After the meetings Fryer gave Gilder-Lucas and the guidance counselor a six-question 

memo and asked for their responses in writing.  The questions addressed the cheerleading tryouts 

and Gilder-Lucas’ response indicated she witnessed misconduct on the part of Naquin in the 

selection process.  However, on May 10, 2004, almost a month after Gilder-Lucas responded to 

the memorandum, Fryer informed the parents who complained that all the cheerleading sponsors 

reported no irregularities in tryouts. 

On May 11, 2004 Fryer commented to Gilder-Lucas he had heard she was moving out of 

state and he wished for her to keep him informed of her status so he could hire a replacement if 
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necessary.  Gilder-Lucas said she had applied elsewhere but had not received an acceptance 

letter yet, but would keep him informed. 

The next day, on May 12, 2004, Fryer gave Gilder-Lucas the option to give him a letter 

of resignation or he would not be renewing her contract.  Gilder-Lucas refused to resign.  On 

May 18 Gilder-Lucas received a termination of contract notice.  After this the local media 

published an article quoting the superintendent of schools as saying that all the decisions to not 

renew teachers were based on nonperformance. 

Gilder-Lucas filed suit against the school board, the superintendent, the assistant 

superintendent, Fryer, and Naquin alleging violations of her First Amendment rights under 42 

U.S.C. § 1983.  The United States District Court for the Middle District of Alabama granted 

summary judgment in favor of the defendants on Gilder-Lucas’ federal claims.  Gilder-Lucas 

appealed. 

Issue:  Did the school board, superintendent, assistant superintendent, Fryer, and Naquin 

violate Gilder-Lucas’s First Amendment rights by terminating her contract in retaliation for her 

speech about cheerleader tryouts? 

Holding:  No. 

Reasoning:  The Eleventh Circuit referred to Garcetti v. Ceballos (2006) where the 

Supreme Court clarified that a public employee who does not speak as a citizen on a matter of 

public concern does not have a First Amendment cause of action.  The circuit court reviewed the 

record and found no genuine question about whether Gilder-Lucas’ response to Fryer’s 

questionnaire was made as part of her job duties as junior varsity cheerleading coach.   

Disposition:  The Eleventh Circuit affirmed the district court’s grant of summary 

judgment against Gilder-Lucas’s First Amendment claim. 
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 Citation:  Houlihan v. Sussex Technical School Dist. 461 F.Supp.2d 252 (D.Del. 2006). 

Key Facts:  Dorothy Houlihan began her employment as a high school psychologist for 

Sussex Technical School District on October 8, 2001.  Houlihan alleged that immediately upon 

assuming the position she began to bring various incidents of the school district’s noncompliance 

with the Individuals with Disabilities Education Act (IDEA) to the attention of the 

administration.  In September 2002 Houlihan assumed the additional position of Special 

Education Coordinator.  Houlihan found her dual positions conflicted and asked to be relieved 

from the position of Special Education Coordinator.  The school district complied with her 

request. 

Houlihan claimed that in August 2003 Principal Sandra Walls-Culotta rewrote 

Houlihan’s job description to prevent Houlihan from speaking out on IDEA violations.  Under 

the new job description Houlihan was required to report any perceived IDEA violations to Walls-

Culotta or Vice-Principal Steven Huber who would decide if any actions should be taken.  As 

Houlihan’s relationship with Walls-Culotta deteriorated Houlihan contacted a school board 

member to discuss her concerns about the school district’s IDEA noncompliance.  After 

contacting the board member Houlihan claimed she was given several written reprimands and 

negative evaluations by Walls-Culotta, although she had received only positive evaluations 

before this time. 

At an April 2004 meeting with the assistant superintendent of the school district, Walls-

Culotta, and a representative of the teacher’s union, Houlihan was informed that the school board 

would not renew her contract.  Houlihan filed suit under 42 U.S.C. § 1983 in district court 

alleging the school district retaliated against her for her complaints about IDEA noncompliance 

in violation of the First Amendment of the United States Constitution.  The school district filed a 
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motion to dismiss for failure to state a claim, but then filed a motion for a stay pending the 

United States Supreme Court decision in Ceballos v. Garcetti (2004).  The district court granted 

the motion for a stay.  After the Supreme Court issued its decision in Garcetti v. Ceballos (2006) 

the school district renewed the motion to dismiss. 

Issue:  Did Houlihan engage in protected speech, which was later violated when her 

contract was not renewed? 

Holding:  No. 

Reasoning:  The United States District Court for the District of Delaware first had to 

determine if Houlihan’s speech was made as a citizen, as clarified by the Supreme Court’s 

decision in Garcetti v. Ceballos (2006).  The district court found that Houlihan did not speak as a 

citizen when she voiced her concerns about alleged IDEA violations.  Houlihan argued her job 

duties always entailed reporting alleged incidences of IDEA violations.  The district court 

concluded that Houlihan failed to provide evidence her statements were made as a concerned 

citizen, instead evidence shows her speech was made pursuant to her official job duties.  

Therefore, Houlihan’s speech was not protected by the First Amendment. 

Disposition:  The district court dismissed Houlihan’s First Amendment retaliation claim. 

 Citation:  Illiano v. Mineola Union Free School Dist., 585 F.Supp.2d 341 (E.D.N.Y. 

2008). 

Key Facts:  Ulana Illiano worked for the Mineola Union Free School District from 

September of 1999 to June of 2007.  She started as a substitute clerical worker and eventually 

became an administrative assistant to Superintendent Lorenzo Licopoli.  Illiano reported to 

Licopoli but also worked for Deputy District Superintendent Michael Nagler.  Illiano claimed 

that between 2005 and 2007 Licopoli and Nagler created a hostile working environment by 
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making anti-Semitic and sexually offensive comments.  Illiano is not Jewish, but claimed she 

found the numerous anti-Semitic comments made by Licopoli and Nagler about other employees 

to be very offensive.  Illiano alleged that Licopoli and Nagler made sexually offensive comments 

to her.  Illiano also alleged that Nagler made profane and sexual comments, and inappropriately 

touched another administrative assistant. 

Illiano claimed that Licopoli threatened her with a negative reference after termination or 

forced resignation when she told him she intended to complain to the Board of Education about 

his and Nagler’s comments.  Illiano also claimed that Licopoli and Nagler threatened the welfare 

of her daughter, a student in the district, if she continued to complain about their behavior.  

Illiano eventually complained in an email to former District Assistant Superintendent Shari 

Camhi about the inappropriate behavior and her belief that Nagler gave preferential treatment to 

the other administrative assistant who flirted with him. 

Illiano alleged that Licopoli obtained a copy of the email despite the fact Illiano used her 

personal email account from home.  Nagler filed a defamation lawsuit against Illiano on April 9, 

2008.  Illiano claimed that Licopoli used the email as a pretext for her termination when it was 

really in retaliation for her complaints about his behavior.  In May 2007 Illiano alleged that 

Licopoli coerced her into signing a letter of resignation.  Illiano then spoke to several school 

board members who informed her that Licopoli had told them she was fired because she 

breached her confidential status as an employee.  Illiano claimed that Nagler told others she was 

terminated for sending personal emails from her work account.  Illiano alleged that Nagler and 

Licopoli defamed her by making these statements. 

On February 8, 2008 Illiano filed suit in the United States District Court for the Eastern 

District of New York against the Mineola Union Free School District, Licopoli, and Nagler 
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seeking reinstatement to her former position.  Illiano asserted constitutional violations under 42 

U.S.C. § 1983 for the violation of her free speech rights.  The defendants filed a motion to 

dismiss. 

Issue:  Did the school district, Superintendent and Deputy District Superintendent violate 

Illiano’s First Amendment rights by forcing her to resign in retaliation for her complaints to the 

Assistant Superintendnet about their inappropriate conduct? 

Holding:  No. 

Reasoning:  The district court looked to the U.S. Supreme Court’s decision in Garcetti v. 

Ceballos (2006) that stated employees do not surrender their First Amendment rights as long as 

they speak as a citizen addressing matters of public concern.  The court found Illiano’s complaint 

to Camhi to have been personal in nature.  The court noted Illiano sent a private email to only 

one person and did not make an effort to speak on a matter of public concern.  The court stated 

the decision may have been different if Illiano’s speech had involved a letter to the newspaper or 

another public attempt to complain about the alleged unlawful conduct.  The district court 

dismissed Illiano’s freedom of speech claim under § 1983. 

 Disposition: The district court granted the defendant’s motion to dismiss Illiano’s 

freedom of speech claim.   

 Citation:  Isler v. Keystone School Dist., 335 Fed.Appx. 200 (3rd Cir. 2009). 

Key Facts:  Ronald Isler was employed by the Keystone School District as a bus driver.  

When the school district did not renew his contract Isler filed suit against the school district, 

members of the school board, and administrators claiming they violated his First Amendment 

rights.  Isler claimed the refusal to renew his contract was in retaliation for his speech advocating 

for a student with disabilities.  The United States District Court for the Western District of 
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Pennsylvania granted summary judgment in favor of the school district.  Isler appealed to the 

Third Circuit. 

Issue:  Did the school district, members of the school board, and an administrator violate 

Isler’s First Amendment speech rights by not renewing his contract in retaliation for his speech 

advocating for a student with disabilities? 

Holding:  No. 

Reasoning:  The parties both agreed that Isler contacted school district officials in 

February 2007 regarding the conduct of a student on the bus.  Isler characterized these 

communications as advocacy, and all of his claims rest on the assertion that his contract was not 

renewed because of this speech.  The Third Circuit agreed with the district court that Isler did not 

engage in protected speech.  The Third Circuit, without citing the case, seems to reference the 

U.S. Supreme Court’s decision in Garcetti v. Ceballos (2006) by stating that Isler had a 

contractual duty to report any student incidents that occurred on his bus.  Since Isler was 

speaking within his scope of responsibilities as an employee his speech was not protected by the 

First Amendment.  The court also noted that Isler provided no causal connection between his 

speech and the nonrenewal of his contract 5 months later.  The court considered the amount of 

time between the speech and the employment action, as well as a lack of evidence of hostility 

toward Isler, in its conclusion that Isler did not show any evidence that the school district 

retaliated against him.  

Disposition:  The Third Circuit affirmed the district court’s summary judgment in favor 

of the school district. 

 Citation:  Kelly v. Huntington Union Free School District, 675 F.Supp.2d 283 (E.D.N.Y. 

2009). 
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Key Facts:  Anne Kelly and Christine Lofaro were both experienced, tenured elementary 

school teachers.  Kelly had been an elementary school teacher for about 30 years, and prior to 

this case had never had any problems with a parent or the administration.  Lofaro, a 17-year 

veteran, was also vice president of the local teachers union.  In 1990 Kelly began teaching in the 

Scholastic Enrichment and Resource for Children in Huntington (SEARCH) program, a program 

for gifted and talented students.  About six years later Lofaro also began teaching in this 

program.  During the time in question Kelly and Lofaro made up part of the 2.5 SEARCH 

teachers, and Maryann Daly was Chairperson of the SEARCH program. 

Kelly and Lofaro allege that while Daly was a teacher and then Chairperson of SEARCH, 

Daly engaged in inappropriate, and even unethical, conduct.  Kelly and Lofaro allege that Daly 

authorized a mass mailing to parents of SEARCH students to support a school board candidate, 

chaperoned 56 students by herself on a class trip after refusing to allow plaintiffs to attend, 

tutored students prior to taking an entrance exam into SEARCH, and did not attend meetings to 

discuss curriculum.  Kelly and Lofaro met with the assistant superintendent in August 2007 to 

discuss Daly’s misconduct, but were told to “learn to play nice in the sandbox” (p. 287).  As 

Daly’s alleged misconduct continued over the next two years Kelly and Lofaro continued to 

complain to the school district about her misconduct and its negative impact on the students.   

In February 2009 Kelly and Lofaro were informed their positions were being eliminated 

in the budget.  Both Kelly and Lofaro informed their students of the program changes and asked 

their students to tell their parents to attend the next school board meeting.  On March 3, 2009 

Lofaro met with her principal, Dr. Ken Card, who told her she had “crossed the line” and use her 

to “make and example” (p. 288).  Kelly had a nearly identical meeting with her principal, Mary 

Stokkers, the next day.  Kelly and Lofaro were then threatened with disciplinary proceedings 
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unless they agreed to pay a fine, transfer to different positions, and forfeit their right to grieve 

under the collective bargaining agreement.  After Kelly and Lofaro retained legal counsel, the 

school district commenced its disciplinary charges accusing them of insubordination, and neglect 

of duty.  Kelly and Lofaro filed this action in federal court claiming the disciplinary charges 

against them were in retaliation for their complaints about Daly, their speech to their students 

encouraging parents to attend the school board meeting, and their retention of counsel, a 

violation of their First Amendment rights under 42 U.S.C. §1983. 

Issue:  Did the school district and the board of education violate the First Amendment 

rights of elementary teachers Kelly and Lofaro by threatening to eliminate their positions, and by 

threatening and ultimately imposing disciplinary action upon them, in retaliation for their 

complaints to administration about Daly’s misconduct? 

Holding:  No. 

Reasoning:  The United States District Court for the Eastern District of New York noted 

the occurrence in the lower courts, since Garcetti, of the development of more guidelines to 

determine whether speech was made pursuant to official duties.  In particular the court noted the 

consideration of the speaker’s job description, whether the speech was due to knowledge gained 

through the employment, and to whom the speech was directed.  The court points out that none 

of these guidelines are dispositive.  The court noted there was no allegation concerning the job 

descriptions or specific circumstances of Kelly and Lofaro’s complaints in the Amended 

Complaint.  The court concluded that to hold Kelly and Lofaro’s complaints to the assistant 

superintendent as pursuant to their job duties, “without any further detail, would be to hold that 

any complaints to a supervisor regarding alleged misconduct by a co-worker would be 
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unprotected” (p. 293).  Once the speech passed the Garcetti threshold, the court continued its 

analysis using the Pickering-Connick standard. 

 The district court found Kelly and Lofaro’s complaints regarding Daly’s 

improperly authorized mass mailing to support a school board candidate to be considered a 

matter of public concern as an improper political activity.  The court also found Kelly and 

Lofaro’s complaints about Daly’s alleged misconduct in tutoring students prior to an exam to be 

a matter of public concern as it touched on the quality of public education.  The statements made 

by Kelly and Lofaro to their students, encouraging students’ parents to participate in school 

board meeting about important changes to a gifted education program, were also on matters of 

public concern.  According to this court, speech about the quality of an educational program and 

speech advocating for parental participation both address matters of public concern. 

In the next steps of the analysis the court found Kelly and Lofaro to have adequately pled 

that they suffered adverse employment action through threats of disciplinary proceedings and a 

change in their teaching responsibilities.  The court also found a causal connection between their 

speech and the alleged adverse employment actions.  The court was unable to determine whether 

Kelly and Lofaro’s speech interest outweighed that of the school district, however the court 

found they had a plausible First Amendment §1983 claim. 

Disposition:  The United States District Court for the Eastern District of New York 

denied the defendants’ motion to dismiss. 

 Citation:  Kramer v. N.Y. City Bd. of Educ., 715 F.Supp.2d 335 (E.D.N.Y. 2010). 

Key Facts:  Faith Kramer, a veteran teacher of 26 years, had received the highest possible 

performance ratings since the schools began evaluations in 1990 until the incident in question 

took place.  As part of the New York State Education Commissioner Regulations that require 
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HIV/AIDS awareness instruction in every grade, Kramer was assigned to teach eighth grade 

students about sex and HIV/AIDS.  Kramer’s instructions complied with the lesson plans 

provided by the board of education for each grade.   

In February 6, 2008 Kramer gave a mandatory HIV/AIDS lesson to her class.  A note in 

the lesson plan provided by the board addressed vocabulary concerns, and strongly suggested 

that slang terms used by the students may be used to assist students in understanding the 

concepts of the lesson.  During the lesson Kramer asked students to provide words they had 

heard used to talk about sexual acts, body parts, or bodily fluids.  Kramer then wrote these words 

on the board and associated it with its more socially acceptable equivalent.  Kramer contends this 

was the same lesson she had used for the previous 15 years, and was consistent with the sex 

education training she received from the school system. 

The next day Kramer was informed that some parents had complained about her lesson.  

She was called to the principal’s office with her union representative where she was asked to 

explain her lesson.  The principal asked the board’s Office of Special Investigations (OSI) to 

investigate.  On February 8, 2008 Kramer was reassigned to non-classroom duties pending the 

investigation of improper corporal punishment.   

The investigation found Kramer had written sexually explicit terms on the board in front 

of her students and Kramer received a rating of “N” denoting not applicable, a rating only given 

in situations where a teacher is reassigned out of the regular teaching assignment for disciplinary 

reasons.  Kramer met with the principal and her union representative in August 2008.  In a letter 

to Kramer dated September 29, 2008 the principal summarized this meeting and stated his 

conclusion that Kramer’s use of slang words had constituted verbal abuse that caused mental 

distress for students.  The letter served as a warning, and stated that the incident could lead to 
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further disciplinary action or termination.  Although no formal disciplinary charges were ever 

brought against Kramer, the letter became a part of her permanent personnel file.  Kramer did not 

dispute that she wrote the words on the board, she did however dispute the principal’s finding 

that she had directed students to write the words in their notebooks.   

On October 14, 2008 Kramer was restored to classroom teaching.  During the school year 

she applied for and was denied three per session assignments, extra income she claimed she 

would have received if she had not been given an “N” rating.  Kramer claims her suspension 

from classroom duties and her “N” rating caused her humiliation, loss of respect of her 

colleagues and supervisors, and continues to affect her professional reputation.  Kramer sued the 

New York City Board of Education alleging she was improperly removed from the classroom 

and deprived of extra income, which violated her First Amendment rights under 42 U.S.C. § 

1983.  The board of education filed a motion for summary judgment. 

Issue:  Did the board of education violate the First Amendment speech rights of Kramer 

by improperly removing her from her classroom and depriving her from per session work? 

Holding:  No.  

Reasoning:  The United States District Court for the Eastern District of New York 

evaluated Kramer’s claim under both the public employee speech standard and the student 

speech standard to reach the same result: her speech in her state-mandated HIV/AIDS lesson was 

not protected under the First Amendment.  The district court evaluated the speech both ways 

because the court saw a lack of national conformity among the circuit courts in analyzing teacher 

speech in a case like this.  Using the standard for public employee speech the district court 

referenced Garcetti v. Ceballos (2006) to find Kramer’s speech was pursuant to her official 

duties.  The district court also referenced Boring v. Buncombe County Board of Education (1998) 
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to state that teacher instruction is public employee speech.  Under the student speech standard the 

district court referenced Hazelwood Sch. Dist. v. Kuhlmeier (1988) to find that the speech was 

school-sponsored since it was made as part of a lesson mandated by the school board.   

Disposition:  The district court granted summary judgment in favor of the board of 

education. 

 Citation:  Lee v. York County School Div., 484 F.3d 687 (4th Cir. 2007). 

Key Facts:  William Lee was hired in 2001 to teach Spanish at Tabb High School.  In 

October 2004 a private citizen complained to an employee of the school board that certain 

materials posted on Lee’s classroom bulletin board were overly religious in nature.  The school 

board directed the principal of the school, Crispin Zanca, to investigate the matter.  Zanca went 

to Lee’s classroom to discuss the complaint with him, but Lee was absent from school.  Zanca 

inspected the materials on Lee’s bulletin board and removed five items from the board that he 

felt were not appropriate for a compulsory classroom setting.  These five items all addressed 

religion, particularly that of Christianity in politics or the missionary activities of a former 

student of the school. 

When Lee returned to the school he found the removed items on his desk and a note from 

Zanca in his mailbox.  Lee discussed the matter with Zanca and then retained a lawyer to request 

permission from the superintendent to repost the items.  Lee’s request was denied.  In August 

2005 Lee filed suit against the school board for depriving him of his First Amendment right to 

free speech under 42 U.S.C. § 1983 by removing the items from his classroom bulletin board.  

The district court applied the principles from Boring v. Buncombe County Board of Education 

(1998) to conclude that Lee’s postings qualified as speech of a curricular nature, and therefore 

could not be on a matter of public concern.  Lee filed an appeal to the Fourth Circuit. 
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Issue:  Did the school board deprive Lee of his First Amendment rights by removing 

materials from the bulletin boards in his classroom? 

Holding:  No. 

Reasoning:  It is interesting to note that Lee attempted to use the decision in Garcetti v. 

Ceballos (2006) to argue that he could post any material he wished on his classroom bulletin 

boards so long as he was speaking as a private citizen and not a teacher.  He also argues that 

determining whether he was acting as a citizen or as a teacher was irrelevant because he was 

speaking on a matter of public concern.  Specifically, the speech in question addressed a political 

issue or a matter of interest to the community.  The court dismissed Lee’s argument since he 

failed to address the important considerations of precedent. 

Like the district court, the Fourth Circuit applied the principles from Boring, which had 

its precedence in the Supreme Court’s ruling in Hazelwood Sch. Dist. v. Kuhlmeier (1988), to 

recognize that public schools have the right to regulate speech within a compulsory classroom 

setting.  While Hazelwood addressed speech involving a student, the lower courts have used it in 

conjunction with speech made by public school employees.  The Fourth Circuit, in this case, 

notes the definition of ‘curriculum’ as provided by the Supreme Court in Hazelwood “as school-

sponsored publication, theatrical productions, and other expressive activities that students, 

parents, and members of the public might reasonably perceive to bear the imprimatur of the 

school” (p. 696).  The court in Boring reasoned that speech about curriculum is speech about an 

ordinary employment dispute.  Therefore, curricular speech is not on a matter of public concern 

and is not protected by the First Amendment.  The Fourth Circuit in this case found Lee’s speech 

to also be curricular in nature and designed to impart particular knowledge to the students. 
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Disposition:  The Fourth Circuit affirmed the district court’s grant of summary judgment 

to the school board. 

 Citation:  Loris v. Moore, 344 Fed.Appx. 710 (2nd Cir. 2009). 

Key Facts:  Margaret Loris, a 6th grade language arts teacher, and Kelli Hibbard, a 7th 

grade language arts and social studies teacher, were female Caucasian employees of the school 

district. Loris and Hibbard claimed they filed grievances and complaints about Principal 

Salvatore Corda that resulted in their involuntary transfer and failure to be hired for the position 

of Subject Area Leader.  Loris and Hibbard claimed the defendants discriminated against them 

by hiring a black applicant for the position.  Loris and Hibbard filed suit under 42 U.S.C. § 1983 

against Superintendent Lynne Moore, Corda, and members of the Norwalk Board of Education 

for discrimination and retaliation based on the exercise of their free speech rights.  The United 

States District Court for the District of Connecticut granted summary judgment in favor of the 

defendants.  Loris and Hibbard appealed the decision. 

Issue:  Did the defendants violate the First Amendment speech rights of Loris and 

Hibbard, and retaliate against them for their filing of grievances, by discriminating against them 

in hiring a black applicant for a position in the school? 

Holding:  No. 

Reasoning:  The Second Circuit agreed with the United States District Court for the 

District of Connecticut’s decision that Loris failed to establish a genuine issue whether the 

defendant’s explanation for hiring the black applicant was a pretext for unlawful discrimination 

or retaliation.  The circuit court also agreed with the district court’s finding that Loris and 

Hibbard failed to demonstrate that engaged in speech that was protected by the First 

Amendment.  Specifically, the court referenced Garcetti v. Ceballos (2006) to find the filing of 
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grievances and complaints did not amount to speech “as citizens for First Amendment purposes” 

(p. 712).  The circuit court concluded its analysis by agreeing with the district court that Loris 

and Hibbard did not demonstrate they were subjected to adverse employment actions as a result 

of discrimination or retaliation. 

Disposition:  The Second Circuit agreed with the district court’s grant of summary 

judgment in favor of the defendants. 

 Citation:  Mayer v. Monroe County Community School Corp., 474 F.3d 477 (7th Cir. 

2007). 

Key Facts:  Deborah Mayer worked for one year as an elementary teacher in Monroe 

County, Indiana.  Mayer alleged the school system did not renew her contract because she took a 

political stance during a current events session in her class.  Mayer claimed she was asked by a 

student whether she participated in political demonstrations.  Mayer said she admitted that when 

she passed a demonstration against military operations in Iraq and saw a sign “Honk for Peace,” 

she honked her car’s horn to show support for the demonstrators.  Some parents complained and 

the principal advised teachers not to take sides in political controversy.  Mayer filed suit under 

42 U.S.C. § 1983 against the school district claimed the nonrenewal of her contract was 

retaliation for her speech and violated her First Amendment rights. 

The district court found Mayer’s speech to be on a matter of public concern because the 

topic of military intervention in Iraq is an issue of public importance.  However, the district court 

applied the balancing test from Pickering v. Board of Education (1968) and found the district’s 

interests in maintaining efficiency in the workplace outweighed Mayer’s interest to speak.  

Mayer has appealed the decision to the Seventh Circuit. 
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Issue:  Did the school district violate Mayer’s First Amendment rights by not renewing 

her contract after Mayer took a political stance during a current events session in her social 

studies class? 

Holding:  No. 

Reasoning:  Mayer admitted that the current events session was conducted during class 

hours and was part of her job duties.  Mayer argued that her speech was protected because the 

rules of academic freedom supersede those of Garcetti.  The circuit court examined similar cases 

in Boring v. Buncombe County Board of Education (1998), and within the circuit, Webster v. 

New Lenox School District No. 122 (1990).  Based upon precedence in cases involving academic 

speech at the PK-12 level, the circuit court noted that public school employees must be obedient 

to the curriculum created by the school “because the school system does not ‘regulate’ teachers’ 

speech as much as it hires that speech.  Expression is a teacher’s stock in trade, the commodity 

she sells to her employer in exchange for a salary.” (p. 479).  The court stated that the 

Constitution did not entitle teachers to present their personal views to a captive audience.  The 

circuit court concluded, in applying Garcetti, that Mayer’s speech was a part of her assigned 

tasks in the classroom and not protected. 

Disposition:  The Seventh Circuit affirmed the decision of the district court in granting 

summary judgment to the school district. 

 Citation:  Miller v. Clark County School Dist., 378 Fed.Appx. 623 (9th Cir. 2010). 

Key Facts:  Scott Miller filed suit under 42 U.S.C. § 1983 against Clark County School 

District and several district administrators claiming they violated his First Amendment rights of 

free speech when they terminated his employment as a high school world history teacher.  Scott 

alleged his termination for insubordination was motivated by his voting with 100 other teachers 
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to form a teachers’ advisory committee.  The United States District Court for the District of 

Nevada granted summary judgment to the defendants, and Miller appealed. 

Issue:  Did the school district and school district officials violate the First Amendment 

rights of Miller by terminating him for insubordination in retaliation for Miller’s voting with 

other teachers to form a teacher’s advisory committee? 

Holding:  No. 

Reasoning:  The Ninth Circuit found Miller had failed to show evidence he engaged in 

any protected speech.  The circuit court noted that the defendants provided evidence in the form 

of transcripts from the meetings held in November 2000 between Miller, the school principal, 

and an assistant principal, to discuss a student complaint about comments made by Miller.  The 

transcripts supported the claim of Miller’s insubordination through his unprofessional comments 

and outbursts during the meetings.  Excerpts from Miller’s journal also described his behavior 

and supported the defendants’ claim that Miller was dismissed with cause.  The circuit court 

concluded that Miller failed to raise any genuine issue of fact to sustain First Amendment claim. 

Disposition:  The Ninth Circuit affirmed the district court’s grant of summary judgment 

in favor of the defendants. 

 Citation:  Montanye v. Wissahickon School Dist., 218 Fed.Appx. 126 (3rd Cir. 2007). 

Key Facts:  In September 2001, teacher Sallie Montanye was assigned a 14-year old 

student, K.T., to her 9th grade classroom at Wissahickon High School.  K.T. had a history of 

psychological problems and had been hospitalized for a suicide attempt 2 months before the start 

of school.  K.T. had also received homebound instruction in the eighth grade due to her 

psychological problems.  Montanye and K.T.’s mother regularly discussed K.T.’s problems.  In 

January 2002, a classroom aide found and gave Montanye a note written by K.T. expressing 
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suicidal thoughts.  Montanye gave the note to Principal Robert Anderson who gave the note to 

the school’s administrative unit that dealth with at-risk students, also known as the “WIN Team.”  

Montanye claimed the WIN Team never contacted her, K.T., or her mother about the note.  After 

sharing the note with the principal, Montanye informed K.T.’s mother about the note, and was 

told K.T. was not coming home and the mother felt she was unable to control the situation.  

Montanye suggested to K.T. and her mother, separately, that K.T. see a therapist.  Montanye 

recommended a therapist approved by the district.  Montanye began to attend therapy sessions 

with K.T. when it became clear K.T. would only attend when accompanied by Montanye.  K.T.’s 

mother agreed with the arrangement, and Montanye began to regularly transport and attend 

therapy session with K.T. 

In March 2002, Anderson directed Montanye to not attend any future therapy sessions 

with K.T.  That same month the WIN Team wrote a letter of concern to Anderson about the 

propriety of Montanye’s interactions with K.T.  In May 2002, Superintendent Stanley Durtan 

informed Montanye by letter that she had engaged in insubordination, willful neglect of duty, 

and insubordination stemming from her involvement with K.T.  Durtan’s letter informed her she 

would have a hearing, which Montanye claimed was held to force her resignation as part of the 

district’s campaign against special education.  At the hearing Anderson testified he had been 

aware of Montanye’s efforts to help K.T.  Montanye alleges that Anderson’s testimony caused 

the school district to encourage Anderson to find different employment, which he eventually did. 

In June 2002, Durtan sent Montanye a letter outlining various policies limiting her 

interactions with at-risk students.  Montanye was warned if she failed to follow the policies she 

would be terminated from employment.  Montanye alleged that the letter was designed to 

retaliate against her by punishing her for helping special education students and intended to chill 
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her speech.  Montanye claimed the school district had an official unwritten policy of 

discouraging at risk students from finding help and advancing in school.  Montanye filed suit 

against the school district and others under 42 U.S.C. § 1983 alleging they retaliated against her 

for assisting K.T. with therapy.  The United States District Court for the Eastern District of 

Pennsylvania dismissed the action.  Montanye appealed.  

Issue:  Did the superintendent’s letter to Montanye, detailing various policies to limit her 

interactions with students and parents, constitute retaliation for helping student K.T. in violation 

of Montanye’s First Amendment speech rights? 

Holding:  No. 

Reasoning:  The Third Circuit referenced Texas v. Johnson (1989) to set precedence for 

determining whether a particular action constitutes speech protected by the First Amendment.  

Specifically, the court asked whether there was an attempt to convey a particular message, and if 

there was a great likelihood the message would be understood by others.  The district court found 

Montanye’s conduct in assisting a student with her problems to not possess the intent to convey a 

particularized message, such as supporting special education, nor would her interactions with the 

student likely convey such a message.   

Disposition:  The circuit court affirmed the district court’s dismissal of Montanye’s First 

Amendment claim. 

 Citation:  Montle v. Westwood Heights School District, 437 F.Supp.2d 652 (E.D. Mich. 

2006). 

Key Facts:  Stephen Montle, a high school teacher, was not renewed after his 

probationary period came to an end.  Montle alleged the nonrenewal of his contract was in 

retaliation for speech protected by the First Amendment.  Montle claimed his wearing of a union 
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T-shirt on certain Fridays in the fall of 2004 that communicated teachers were working without a 

contract, and his comments to teachers not wearing the T-shirt, was the reason his teaching 

contract was not renewed.  Montle filed suit against the school district, the superintendent, and 

the high school principal claiming their actions were in retaliation for protected speech. 

Montle’s First Amendment claims proceeded to trial where a jury agreed with Montle 

that his speech was a factor in the nonrenewal of his contract.  However, the jury also found 

Montle’s act of wearing the T-shirt could have caused disharmony in the workplace.  The United 

States District Court for the Eastern District of Michigan directed the parties to file briefs to 

reconcile the jury’s responses in order for the court to balance the interests of the parties 

according to Pickering v. Board of Education (1968).  

Issue:  Did the school district violate Montle’s First Amendment speech rights by 

nonrenewing his contract in retaliation for Montle’s wearing a union t-shirt during school hours? 

Holding:  No. 

Reasoning:  The United States District Court for the Eastern District of Michigan 

referenced the Supreme Court’s case, decided a month prior, in Garcetti v. Ceballos (2006) that 

states public employees do not surrender their rights because of their employment.  The district 

court affirmed that Montle’s speech regarding teachers working without a contract, touched on a 

matter of public concern. During the jury trial the jury determined that Montle’s speech, the act 

of wearing the T-shirt during school hours, could have caused disharmony in the workplace.  The 

jury also found that Montle’s speech was a factor in Gray’s decision to recommend the 

nonrenewal of Montle’s contract.  The district court, in balancing the interests of both parties, 

affirmed the juries decision that the district’s interest in keeping harmony in the workplace 
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outweighed that of Montle’s interest to engage in the speech.  The district court concluded by 

finding that Montle’s speech was not protected by the First Amendment. 

Disposition:  The district court entered judgment in favor of the defendants. 

 Citation:  Myles v. Richmond County Board of Education, 267 Fed.Appx. 898 (11th Cir. 

2008). 

Key Facts:  School district employee Lori Myles filed suit against the board of education 

and the superintendent of schools claiming violations of her First Amendment rights.  Myles 

claimed her speech to board members, union representatives, and coworkers concerning her 

displeasure over being denied promotions she felt she deserved was protected speech.  Myles 

also claimed her filing of a complaint with Georgia’s Professional Standards Commission (PSC) 

against the superintendent for an alleged ethical violation was protected speech.  The case brief 

did not specify or address any adverse employment actions taken against Myles.  The United 

States District Court for the Southern District of Georgia granted summary judgment to the 

defendants.  Myles appealed. 

Issue:  Did the board of education and the superintendent violate the First Amendment 

speech rights of Myles? 

Holding:  No. 

Reasoning:  The district court, using Connick v. Myers (1983), looked to the content, 

form, and context of Myles’ speech.  The district court found Myles did not address her 

complaints to the public and all her expressions were those of a disgruntled employee rather than 

as a concerned citizen.  Using this rationale the district court found Myles’ speech was not on a 

matter of public concern.  The Eleventh Circuit agreed with this reasoning, and stated “the 

employee’s attempt at public disclosure is a relevant factor in making the determination” (p. 
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900).  Because Myles never addressed her complaints to the school board during a public 

meeting, or attempt in any other way to alert the general public to any alleged corruption in the 

district, the Eleventh Circuit found her speech to not be protected by the First Amendment. 

The circuit court then examined Myles’ complaint to the PSC and noted that adherence to 

Code of Ethics was mandatory for all Georgian educators.  When Myles became aware of an 

alleged ethical violation she had a duty to report it to the PSC.  The circuit court agreed with the 

district court’s decision that the complaint was made pursuant to her official duties as an 

educator. 

Disposition:  The Eleventh Circuit affirmed the district court’s grant of summary 

judgment to the defendants. 

 Citation:  Nead v. Union County Educational Services, 378 Fed.Appx. 175 (3rd Cir. 

2010). 

Key Facts:  Marco Nead worked as a physical education teacher from 1992 through 2006 

for a specialized school district for students with disabilities and behavioral challenges.  While 

working at Beadleston High School, a school for students with emotional and behavioral 

problems, Nead protested several student policies on student violence, drug use, and discipline 

and the board of education’s inattention to the problems.  Nead also spoke out on behalf of his 

coworkers regarding school safety and security, and he claimed he was assaulted by students on 

several occasions. 

In 2005 Nead requested an aide after he was diagnosed with cancer.  In March 2006 the 

school district reported to the Division of Youth and Family Services a report that Nead had 

kicked a student, an allegation to be unfounded. Nead eventually applied for and received 

permanent disability. 
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Nead alleges that while employed for the school district he was subjected to a variety of 

retaliatory actions for his speech.  Nead claimed the school principal gave him dirty looks, 

refused to speak to him his last year, and failed to order his school supplies.  Nead also claimed 

the school district failed to provide a reasonable accommodation for his disability by not hiring 

an aide for his classroom.  Nead alleged the school’s reporting of a student’s abuse allegation 

was retaliation for his speech.  Nead also claimed his number of classes were increased as 

retaliation. 

Nead filed suit against the school district for violating his First Amendment speech rights 

under 42 U.S.C. § 1983.  The United States District Court for the District of New Jersey granted 

summary judgment in favor of the school district.  Nead appealed to the Third Circuit. 

Issue:  Did the school district violate the First Amendment speech rights of Nead by 

reporting the alleged abuse of a student, assigning Nead more classes, and failing to give him a 

classroom aide in retaliation for Nead’s speech concerning school safety and security and other 

student policies? 

Holding:  No. 

Reasoning:  The Third Circuit, like the district court, assumed without deciding  that 

Nead engaged in protected activity.  The circuit court noted that some of Nead’s allegations were 

trivial (the principal’s alleged retaliatory acts), or were inaccurate (the school did provide Nead 

with a classroom aide).  For the other adverse employment actions the circuit court found Nead 

did not establish a causal link between his speech and the retaliatory acts.  For example, the 

report about the student’s abuse allegation was a report the school was required to make by law.  

Also, the increase in Nead’s number of classes was permitted by his bargaining agreement and 

he was the only physical education teacher at the school. 
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Disposition:  The Third Circuit affirmed the district court’s grant of summary judgment 

in favor of the school district. 

 Citation:  Omokehinde v. Detroit Bd. of Educ., 563 F.Supp.2d 717 (E.D. Mich. 2008). 

Key Facts:  Deborah Omokehinde was hired by the Detroit Board of Education as a 

Parent Community Advocate/Parent Community Liaison in April of 2001.  Omokehinde was 

responsible for increasing parental involvement in their child’s education, organizing parent 

organizations at the schools she was assigned, and soliciting business support for the schools.  As 

part of her job Omokehinde became familiar with Title I funds used in her job.  She also attended 

seminars and received training on the use of these funds.  Omokehinde was also assigned to 

assist her supervisor, Jennifer Joubert, with the Title I budget.  Through her work, Omokehinde 

became aware of misuses in the Title I parental involvement funds, specifically the use of the 

funds to pay an outside vendor. 

Omokehinde brought her concerns to Joubert in January or February of 2004, expressing 

her concern that the school district could face penalties or a loss of funding.  Joubert allegedly 

acted unconcerned and directed Omokehinde to continue entering vendor invoices into the 

accounting system for payment.  Omokehinde continued to express her concerns over the next 

few months until Joubert became verbally combative.  Omokehinde claimed that Joubert began 

to ridicule her in front of colleagues and created a hostile work environment. 

In May 2004, Omokehinde discontinued entering vendor invoices into the school 

district’s accounting system out of concern that Joubert’s practices violated Title I.  Not long 

after this, Omokehinde took a medical leave of absence until September 2004.  Upon her return 

her relationship with Joubert continued to deteriorate, with Joubert transferring her to different 
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schools, changing her job responsibilities, and making disparaging remarks about her medical 

condition.   

In January 2005 Omokehinde sent an anonymous letter to newspaper reporter containing 

her concerns about the district’s Title I expenditures and vendor contracts.  In March 2005 the 

newspaper printed an article exposing the school district’s payments to an ex-convict to 

distribute fliers, and the district’s hiring of Joubert’s brother to design the fliers.  Omokehinde 

alleged that Joubert knew of her relationship with the newspaper reporter and would have known 

she was the source of the articles information.  In May 2005 Joubert told Omokehinde she was 

being dismissed from employment. 

Omokehinde filed suit in October 2006 claiming she was wrongfully dismissed and 

discriminated against as a result of exercising her First Amendment speech rights. 

Issue:  Was Omokehinde’s transfer and eventual dismissal a violation of her First 

Amendment rights in retaliation for her complaints to her supervisor, and an anonymous letter to 

a news reporter, concerning alleged misuse of federal funds? 

Holding:  No. 

Reasoning:  The United States District Court for the Eastern District of Michigan began 

the First Amendment analysis using the precedent set by Garcetti v. Ceballos (2006) and 

examined whether Omokehinde’s speech challenging the school district’s use of Title I funds 

was made as a citizen or pursuant to her duties as a parent liaison.  The court noted that 

Omokehinde had testified in her deposition that she had attended seminars and received training 

on the appropriate use of Title I funds.  Omokehinde also admitted that one of her job 

responsibilities was to ensure that Title I parental involvement funds were being spent 

appropriately.  The court concluded that her complaints to her supervisor about questionable 
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expenditures of Title I funds were made pursuant to her official duties and were not protected by 

the First Amendment. 

Omokehinde attempted to draw a distinction between her initial, internal complaints to 

the  supervisor and the anonymous letter she sent to a newspaper reporter.  Omokehinde argues 

her speech was made as a citizen because her letter was sent after she ceased to enter vendor 

invoices into the district’s accounting system and after her supervisor directed the staff to not 

speak to the media.  The court noted that the contents of Omokehinde’s letter did not differ in 

substance from her complaints to her supervisor.  The court referenced three cases from other 

circuits where an employee’s complaint made to an outside party was not protected speech.  Like 

the courts in Weisbarth v. Geauga Park District (2007), Casey v. West Las Vegas Independent 

School District (2007), and Andrew v. Clark (2007) the district court found Omokehinde’s 

speech to be precisely the same as her earlier communication.  The court found her speech did 

not alter its fundamental nature that was once a part of her official duties, and if anything the 

speech owed its existence to her job.  The court noted the Garcetti court’s argument that public 

employee speech is protected only when made outside the course of performing their official 

duties.  This district court viewed the argument as confirming that the substance of the speech 

was of more importance than the audience in determining whether the speech was made as an 

employee. Based upon this argument the district court found Omokehinde’s speech to not be 

protected. 

Disposition:  The United States District Court for the Eastern District of Michigan 

granted summary judgment to the school district. 

 Citation:  Panse v. Eastwood, 303 Fed.Appx. 933 (2nd Cir. 2008). 
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Key Facts:  Peter Panse was employed as a high school art teacher. During class, Panse 

made statements encouraging students to take a for-profit class Panse was considering teaching 

outside of school that would involve the sketching of nude models.  When his supervisor and 

other school district officials disciplined for him for his speech, Panse sued them under 42 

U.S.C. § 1983 for violating his First Amendment rights.  The United States District Court for the 

Southern District of New York dismissed the complaint.  Panse appealed the decision arguing it 

was decided without discovery of official duties of an art teacher. 

Issue:  Did the school district and officials violate the First Amendment rights of Panse 

by disciplining him for his speech encouraging students to take a for-profit art class involving the 

use of nude models? 

Holding:  No, although the appeal only addressed the discovery of facts, not an actual 

judgment on the First Amendment claim. 

Reasoning:  The Second Circuit noted the district court’s use of Garcetti in analyzing 

Panse’s claim.  The circuit court stated that the application of Garcetti to classroom instruction 

was still an open question within the circuit by citing Mayer v. Monroe County Community 

Schools (2007) and Lee v. York County School Division (2007).  The circuit court referenced 

Silano v. Sag Harbor Union Free School District Board of Education (1994), a Second Circuit 

case that held that school administrators may limit the content of school-sponsored speech as 

long as it relates to a legitimate pedagogical concern.  However, the Second Circuit stated in this 

case that they need not resolve the use of Garcetti or any other standard since Panse’s appeal 

only argued against he district court’s motion without discovery of facts as to the official duties 

of an art teacher.  The circuit court found the district court had not erred in judgment because the 

complaint clearly stated that Panse’s statements were made pursuant to his official duties. 
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 Disposition:  The Second Circuit agreed with the district court’s grant of dismissing the 

complaint. 

 Citation:  Pearson v. Board of Education, 499 F.Supp.2d 575 (S.D.N.Y. 2007). 

Key Facts:  Ronald Pearson, John Holder, and Richard Williams (collectively known as 

the ‘plaintiffs’) were African American men who were social studies teachers for New York City 

public schools.  In 1997, Dr. Omar Ayed became the assistant principal and supervisor of the 

Social Studies Department at the plaintiffs school.  Shortly after Ayed was hired the working 

relationship between him and the plaintiffs deteriorated, based upon several grievances and 

formal and informal letters presented in this case.  The plaintiffs claimed Ayed discriminated 

against the African American teachers in their access and use of the Social Studies Department 

office and computer and that he sexually harassed female students and staff in the school.   

Plaintiffs claimed they were retaliated against by a refusal to earn per session money, the 

creation of a hostile work environment, and being forced to resign from their positions.  The 

plaintiffs filed suit against the board of education and Ayed under 42 U.S.C. § 1983 claiming the 

retaliation they suffered was in violation of their First Amendment speech rights. 

Issue: Did the board of education and Ayed violate the First Amendment rights of 

Pearson, Holder, and Williams, by harassing them and forcing their resignations in retaliation for 

their complaints about Ayed’s alleged misconduct? 

Holding:  No. 

Reasoning:  The plaintiffs all admitted they made their complaints concerning Ayed’s 

alleged sexual misconduct toward female students and staff in their capacity, and pursuant to 

mandate, in their role as teachers.  The United States District Court for the Southern District of 

New York applied the Supreme Court’s decision in Garcetti v. Ceballos (2006) and found the 



 

241 
	

plaintiffs statements were made pursuant to their official duties.  Based upon this reasoning the 

district court dismissed the claim. 

Disposition:  The United States District Court for the Southern District of New York 

dismissed the complaint. 

 Citation:  Pignanelli v. Pueblo School Dist. No. 60, 540 F.3d 1213 (10th Cir. 2008). 

Key Facts:  Roxanne Moffitt Pignanelli was hired in 2002 as a part time drama teacher in 

the district.  Upon her hire she negotiated her contract with District Deputy Superintendent John 

Musso and received a higher pay grade than her educational qualifications and teaching 

experience warranted at the time.  The contract was approved by the school board.  The next year 

Pignanelli’s contract was renewed, and a week after being rehired Pignanelli announced her 

candidacy in an upcoming school board election.  Pignanelli was perceived by some to be an 

opponent of Superintendent Bales.  Based on this perception Bales viewed Pignanelli’s personnel 

file and initiated a school board review of her salary and qualifications.  In September 2003 

Pignanelli’s salary was reduced to the level her experience and education supported.  After the 

school board’s session the local newspaper reported Pignanelli’s reduction in salary and 

requested Pignanelli’s personnel records.  Under the Colorado Open Records Act the requested 

information was given to the newspaper.  Until the election in November the local newspaper 

published several articles concerning the controversy over Pignanelli’s salary.  In November 

Pignanelli lost the election. 

At the end of the school year Pignanelli’s half time position was eliminated and a full 

time language art, speech, and drama position was created.  Pignanelli was not qualified for the 

position and was not hired for it.  Pignanelli filed suit under 42 U.S.C. § 1983 against the school 

district, superintendent, and president of the school board claiming her rights were violated when 
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they caused her to lose the school board election and failed to renew her teaching contract.  The 

district court granted summary judgment in favor of the defendants, and Pignanelli appealed. 

Issue:  Did the school district, superintendent, and president of the school board violate 

the First Amendment rights of Pignanelli by disclosing confidential information about her to the 

media to sabotage her candidacy in a local school board election? 

Holding:  No. 

Reasoning:  The Tenth Circuit noted that the basis of Pignanelli’s claim was her election 

loss, not employment retaliation.  The Tenth Circuit reviewed Pignanelli’s appeal of the district 

court’s decision and noted that Pignanelli failed to argue her First Amendment claim in district 

court.  Based upon this, the circuit court refused to consider the merits of her First Amendment 

employment retaliation claim on appeal because the circuit court does not consider claims 

addressed for the first time on appeal.   

Disposition:  The Tenth Circuit affirmed the district court’s grant of summary judgment 

in favor of the defendants. 

 Citation:  Pittman v. Cuyahoga Valley Career Center, 451 F.Supp.2d 905 (N.D. Ohio 

2006). 

Key Facts:  Ricky Pittman worked as a substitute teacher at Cuyahoga Valley Career 

Center (CVCC) as a substitute teacher for three years.  In the fall of 2003, his third year teaching, 

Pittman was offered a teaching contract as well as a substitute teaching contract.  In order for the 

regular teaching contract to take effect, Pittman had to work 60 actual days as a substitute 

teacher.  In September 2003, in response to hearing about accidents that had occurred the 

previous year, Pittman sent a memo to Superintendent Schlacter suggesting the CVCC adapt its 

parking lot procedures to allow for early dismissal of certain students in order to prevent traffic 
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congestion.  Over the next couple of months, Principal Rybak observed Pittman dismissing his 

classes early without prior approval.  Pittman was verbally reprimanded on several occasions, 

and formally put on notice on October 16, 2003. 

Pittman appeared to have problems with several staff members of CVCC, and a specific 

altercation with another substitute teacher was reported by staff members who overheard the 

exchange.  On October 17, 2003 Pittman failed to bring his class of students to the appropriate 

place for special testing at the designated time.  Rybak and Pittman had a verbal altercation in the 

hallway, in front of the students, about Pittman’s students arriving on time.  Later that day, 

Pittman approached Rybak in the parking lot.  Pittman was informed by Rybak that he would be 

recommending him for suspension, with pay, for insubordination.  Pittman then left CVCC for 

the day without prior approval.  Rybak then reprimanded Pittman and recommended to the 

superintendent that Pittman be suspended for insubordination.  Pittman also wrote his perception 

of events in a letter to the superintendent, but did not mention any problems he had had with the 

faculty or administration in the past.   

At the school board hearing for his suspension, Pittman discussed his concerns about his 

job duties and his perception that he was being treated unfairly at CVCC.  Pittman advised the 

board that he had been having problems with Rybak since he had expressed his concerns to the 

superintendent about the parking lot congestion and suggested an early dismissal policy.  Pittman 

was eventually suspended for ten days.  Because his suspension occurred before he had met his 

60 day requirement, Pittman was placed back on the substitute teacher list.  Pittman was never 

called back as a substitute teacher after his suspension ended. 

Pittman filed suit against the CVCC, the principal, and the superintendent under 42 

U.S.C. § 1983 claiming they acted to suppress his right to free speech. 
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Issue:  Did the superintendent and principal deprive Pittman of his First Amendment 

speech rights by suspending and subsequently terminating him for his speech regarding the 

unfair imposition of duties and for criticizing accusations made by the superintendent and 

principal? 

Holding:  No. 

Reasoning:  The district court made special note of the then recent Supreme Court 

decision in Garcetti v. Ceballos (2006) and stated, “although some legal analysts appear to be 

interpreting Garcetti as holding that statements made by public employees will never  be 

protected if the employee is acting within the scope of his or her employment while making the 

statements, this Court interprets Garcetti more narrowly” (p. 928).  The district court clarified 

that if the speech is required by the job then Garcetti applies, but if the speech is not specifically 

job-related the statements should be analyzed under Garcetti.  Regardless, the court noted that 

Garcetti did not apply in the case of Pittman. 

Applying the standards set forth in the Pickering-Connick analysis, the United States 

District Court for the Northern District of Ohio found there was no possibility a jury could infer 

from the record that the superintendent and principal were working under any conspiratorial 

objective to deprive Pittman of his First Amendment rights.  Pittman failed to provide any 

evidence that the superintendent had prior knowledge of the events preceding the 

recommendation to terminate his employment.  The court noted that Pittman’s speech was made 

purely out of personal concern, and therefore did not implicate the First Amendment.  The 

district court also noted that Pittman failed to establish a causal connection between his speech 

and the adverse employment action. 
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Disposition:  The United States District Court for the Northern District of Ohio granted 

summary judgment in favor of the defendants. 

 Citation:  Policastro v. Tenafly Board of Education, 710 F.Supp.2d 495 (D.N.J. 2010). 

Key Facts:  Andrew Policastro, a teacher for Tenafly High School, had a long running 

dispute with the administration of the school district that began with a memo he distributed 

through the teacher mailboxes in March of 2002. The memo related to a labor dispute between 

teachers at the school and their union over the negotiation of a proposed collective bargaining 

agreement.  The memo caused quite a stir among the staff and the school principal, Theodora 

Kontogiannis, directed all copies of the memo still in teacher mailboxes to be removed.  Shortly 

after this, the memos were replaced.  Kontogiannis had them removed again, and locked the 

mailroom door for the remainder of the day.  Konotgiannis gave Policastro a verbal reprimand 

directing him to seek prior approval before placing items in teacher mailboxes.  Eventually 

Policastro filed suit.  The Court of Appeals ruled against Policastro’s § 1983 claim because he 

had not sought damages, and the conditions that led to the removal of the memos was likely to 

not reoccur.   

In 2009, Policastro deliberately manufactured a recurrence by placing a memo in teacher 

mailboxes declaring he did not have prior permission to distribute the memo in mailboxes.  The 

same day he distributed the memo he sent an email to the superintendent, the principal, and 

newspaper reporters where he explained his actions as a stand in support of free speech.  After 

Policastro was disciplined for insubordination he filed suit under 42 U.S.C. § 1983 against the 

school district, the superintendent, and the principal for violating his First Amendment rights by 

reprimanding him for the memo he distributed, and claiming the mailbox policy was overbroad 

and vague. 
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Issue:  Did the school district, superintendent, and principal infringe upon Policastro’s 

First Amendment speech rights by prohibiting anyone from distributing personal correspondence 

into teacher mailboxes without prior approval? 

Holding:  No. 

Reasoning:  The United States District Court for the District of New Jersey noted the 

precedent set by both Pickering and Garcetti which requires an inquiry into the content of the 

expressions in any given case.  The court states that the test is inapplicable to content-neutral 

limitations on government employee speech.  The district court therefore held that the claims in 

this case must be analyzed under a separate test.  The court referenced Perry Education 

Association v. Perry Local Educators’ Association (1983) where the Supreme Court dealt with 

whether the First Amendment allowed schools to provide unlimited and equal access to teacher 

mailboxes.  In this case the mailbox policy applied equally to all teachers, and was the policy 

was intended to minimize disturbances to allow teachers to focus on educating students.  

Policastro admits he could have sent an email to any teacher, at any time, on any subject, without 

prior permission.  Policastro’s actions were focused on creating a disturbance, and rather than 

doing the work for which he was hired, he spent considerable time writing an email and 

distributing his opinions.  Based on the precedent set in Perry, the district court found 

Policastro’s speech was not protected by the First Amendment. 

Disposition:  The district court granted summary judgment in favor of the defendants. 

 Citation:  Porr v. Daman, 299 Fed.Appx. 84 (2nd Cir. 2008). 

Key Facts:  Walter Porr was a teacher at a special needs school in the Bronx.  While 

teaching there he came into conflict with Vassan Ramracha, another teacher in the school.  Porr 

claimed Ramracha had assaulted him on many occasions and had allowed his students to assault 
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him as well.  Porr spoke out about Ramracha, the lack of discipline in the school, and the 

school’s inadequate response to a fire alarm.  Porr alleged that after he complained the principal, 

superintendent, and members of the board of education subjected him to a pattern of retaliatory 

harassment that eventually resulted in a forced resignation. Porr filed suit against the principal, 

superintendent, and the board of education claiming First Amendment retaliation.  The United 

States District Court for the Southern District of New York granted summary judgment in favor 

of the defendents, and Porr appealed. 

Issue:  Did the principal, superintendent, and other members of the board of education 

violate Porr’s First Amendment rights by engaging in a pattern of retaliatory harassment that 

forced Porr to resign after Porr complained about school discipline, a fellow teacher, and fire 

safety? 

Holding:  No. 

Reasoning:  The United States District Court for the Southern District of New York 

found Porr’s speech regarding the quarrel between Porr and Ramracha was not on a matter of 

public concern.  The Tenth Circuit agreed.  The district court applied the precedent set in 

Garcetti to Porr’s speech concerning fire safety issues and found the speech to not be protected 

because teachers have a duty to report fire safety issues to the principal.  The circuit court agreed 

with this reasoning as well. 

Disposition:  The circuit court affirmed the district court’s grant of summary judgment in 

favor of the board of education, the principal, and the superintendent. 

 Citation:  Posey v. Lake Pend Oreille School Dist. No. 84, 546 F.3d 1121 (9th Cir. 2008). 

Key Facts:  Robert Posey was employed as a “security specialist” at Sandpoint High 

School in the Lake Pend Oreille School District in Idaho.  In November 2002 Posey spoke to the 
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school principal, Jim Soper, about his concerns regarding school safety issues and student 

discipline.  Over time Posey became more concerned about these issues and failed to receive any 

response from Soper about these concerns.  In October 2003 Posey wrote and delivered a long 

letter to the school district’s Chief Administrative Officer, Steve Battenschlag, whom Posey was 

friendly with.  Posey also copied the letter to Superintendent Mark Berryhill and two other 

school administrators.  The letter addressed both personal grievances as well as Posey’s 

perceptions of poor security and safety policies in the school.  Most of Posey’s letter addressed 

his concerns about safety and security, and Posey clarified his hopes that the letter would prompt 

the district to correct the problems.  Posey’s letter also provided specific details about each of his 

concerns, including his recollections of student intoxication, students bringing weapons to 

school, sexual harassment and possibly rape among staff, and a failure to evacuate the building 

during a fire alarm when smoke had been present in the hallway.  After the letter was delivered 

Battenschlag and Berryhill met with Posey in his home, outside of school hours, to discuss 

Posey’s concerns.   

At the conclusion of the school year Posey was informed his position was being 

eliminated, and the job responsibilities were being combined with those from three other 

employees’ responsibilities to create a new position, “preventative specialist.”  Posey applied for 

the new position but was not hired.  Posey filed a grievance with the school district, which 

initially found Posey had been retaliated against for his letter to Battenschlag.  However, the 

governing board overrode the decision and refused to hire him. 

Posey filed suit under 42 U.S.C. § 1983 claiming the school district’s elimination of his 

position and refusal to rehire him in the new position constituted retaliation for his letter and 

violated his First and Fourteenth Amendment rights.  The school district eventually made a 
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motion for summary judgment and the United States District Court for the District of Idaho 

granted the motion concluding that Posey’s speech stemmed from activities that were a part of 

his job, and since he failed to communicate his concerns to the media or his legislators his speech 

was not protected.  Posey appealed the grant of summary judgment to the Ninth Circuit Court of 

Appeals. 

Issue:  Did the school district’s elimination of Posey’s position as security specialist, and 

failure to hire him for a newly created position, constitute retaliation for Posey’s speech 

concerning school safety and discipline issues, including a letter to school officials, in violation 

of his First Amendment speech rights? 

Holding:  Undecided. 

Reasoning:  The Ninth Circuit discussed the elements of the test required by the courts to 

determine as a matter of law whether speech was protected by the First Amendment.  The court 

noted that prior to Garcetti the two-stage inquiry into the status of the speech was purely legal, 

and could be properly decided in summary judgment.  The court noted that since Garcetti a third 

stage to the test had been added, which required determining whether the speech was made as a 

public employee or as a private citizen.  The Ninth Circuit highlighted that in Garcetti there was 

no dispute regarding whether or not the speech was made as part of the employee’s official 

duties.  However, in this case, Posey and the school district disagreed about whether or not the 

letter was written as part of Posey’s job.  The Ninth Circuit then examined whether the inquiry 

into the speech remained one of law, as in Connick, or if Garcetti transformed the inquiry into a 

mixed question of fact and law.  

The Ninth Circuit examined rulings for its sister courts and found the circuit courts 

appeared to be split on this question.  The Ninth Circuit agreed with the Third, Seventh, and 
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Eighth Circuits which all held that the determination of whether the speech was made as a 

private citizen or a public employee presents a mixed question of law and fact.  The court noted 

that the inquiry into an employee’s job duties is concrete and practical, and as noted by the 

Supreme Court, rarely resembles the formal job descriptions (Garcetti, 547 U.S. at 424-25, 126 

S.Ct. 1951).  The Ninth Circuit concluded that this case presented genuine issues of material fact 

regarding the scope of Posey’s job duties. 

The Ninth Circuit found Posey’s speech did address matters of public concern, citing to 

specific examples in Posey’s letter regarding sexual harassment, rape, fire and the safe 

evacuation of students, weapons brought to school, and staff members threatened.  The school 

district admitted that none of Posey’s statements adversely affected the operation of the school, 

and admitted that Posey’s adverse employment actions were connected to his speech. 

For future cases the Ninth Circuit directs the district courts to first determine whether the 

speech in question was made regarding matters of public concern, and then to apply the 

Pickering balancing test to the speech.  The court directs the lower courts to only apply Garcetti, 

to determine if the speech was made as a private citizen or as a public employee, after having 

answered the prior questions affirmatively.  The court cautions the district courts to reserve 

judgment on this third prong of the inquiry until after the fact-finding process if there are any 

disputes as to the employee’s job responsibilities.   

Disposition:  The Ninth Circuit reversed the grant of summary judgment and remanded 

the case to the district court because there were genuine disputes of material fact concerning the 

job responsibilities of the public employee. 

 Citation:  Pribula v. Wyoming Area School Dist., 599 F.Supp.2d 564 (M.D.Pa. 2009). 
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Key Facts: In 1990 Patrick Pribula took an active role in the school board elections for 

the local school district.  The next year he was hired as Superintendent of Buildings and Grounds 

for the school district, a position he held until 1997.  When his contract was not renewed in 1997 

Pribula sued the school board members alleging his nonrenewal was retaliation for his 

involvement in the 1990 school board elections. 

In 2004 Pribula was hired again by the district as the Superintendent of Buildings andG 

Grounds and Capital Projects/Construction Manager.  James Zarra, a friend of Pribula’s, began 

employment in the district in 2001 as a Network/Personal Computer Administrative Engineer.  

Robert Micheletti, also a friend of Pribula’s, began employment with the district in 1997 as 

Assistant Secondary Center Principal, and was the Acting Assistant Superintendent upon his 

retirement in June 2006. 

In 2005 Pribula, Micheletti, and Zarra were active supporters of candidates in a school 

board election.  They attended cocktail parties, mailed post cards on behalf of candidates, and 

supported candidates through general word of mouth. 

After the election Pribula alleged his supervisor, Superintendent of Schools Raymond 

Bernardi, began to assign Pribula demeaning tasks, changed his schedule, and humiliated him by 

conducting unnecessary reviews of his work.  Pribula claimed these actions were an attempt to 

force him from his job.   

Micheletti also alleged he suffered retaliatory actions.  In November 2005 the school 

board adopted an administrative compensation plan called “Act 93” that Micheletti had been 

involved in developing.  The next month, after the school board election, the plan was rescinded 

and replaced with a “revised Act 93.”  In March 2006 Micheletti delivered a letter to the board 

stating his intent to retire in May 2006.  After it was approved Micheletti sent another letter to 
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the board asking to instead retire in June 2006 so he would be eligible for increased pension 

benefits.  The board denied his request.  Micheletti claims the board’s refusal and the revised Act 

93 compensation plan prevented him from maximizing his pension and resulted in a loss in 

excess of $88,000 to him. 

Zarra also found himself having problems after the 2005 school board election.  Zarra’s 

original one-year contract had been extended to October 2006, and extended again to October 

2009.  Yet, in December 2005 the school board voted to rescind Zarra’s contract extension.  

After Zarra’s contract ended in 2006 the school board conducted interviews and offered the job 

to Zarra at a decreased salary.  Zarra declined. 

Pribula, Micheletti, and Zarra brought suit under 42 U.S.C. § 1983 against the Wyoming 

Area School District and eight members of the board for depriving them of their First 

Amendment rights.  Pribula claimed his First Amendment rights were violated when the 

defendants retaliated against him for his 1997 lawsuit and his involvement in a political 

campaign.  Micheletti claimed he was deprived contractual benefits through the revised 

compensation plan and the board’s refusal to extend his employment by 1 month because of his 

friendship with Pribula and his involvement in a political campaign.  Zarra claimed his First 

Amendment rights were violated when his contract was rescinded in retaliation for his friendship 

with Pribula and his involvement in a political campaign. 

Issue I:  Did the school district, superintendent, and individual board members violate the 

First Amendment speech rights of Pribula by retaliating against him for his endorsement of 

political candidates and filing of a lawsuit by changing his job duties and eventually forcing him 

to quit? 

Holding I:  Yes. 
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Reasoning I:  Both parties agreed that Pribula’s 1997 lawsuit and his involvement in the 

school board campaigns were protected activity.  The district court reviewed the facts and 

statements provided and concluded there was a genuine question of fact surrounding the changes 

in Pribula’s employment.  Based upon testimony from defendants, they were unaware of 

Pribula’s political activity and noticed a decline in Pribula’s attitude and a failure to follow 

through with agreed upon directives.  Based upon the evidence the court found that a reasonable 

jury could determine that the defendants had taken retaliatory action against Pribula.  The court 

concluded it would not grant the defendants motion for summary judgment on this claim. 

Issue II:  Did the school district, superintendent, and individual board members violate 

the First Amendment speech rights of Micheletti by passing a revised act of legislation and 

refusing an extension of employment by 1 month prior to retirement in retaliation for 

Micheletti’s endorsement of a political candidate and friendship with Pribula? 

Holding II:  Yes. 

Reasoning II:  Since it was agreed that Pribula had engaged in protected activity, and the 

defendants did not argue that Micheletti’s support of the compensation plan and his friendship 

with Pribula were not protected activity, the court found Micheletti’s First Amendment claim 

satisfied that he engaged in protected speech.  The defendants argued that Micheletti had 

provided no evidence that the board was aware of his friendship with Pribula or that he had been 

involved in a political campaign, either of which would have been motivation to revise the Act 

93 proposal or to refuse his retirement extension.  However, the district court noted that 

Micheletti was the only person in the district impacted by the changes in the revised Act 93 plan.  

The court also questioned the ignorance of the defendants when the defendants had placed an ad 

in the local newspaper naming Micheletti as a “yes man” for the opposing candidates who had 
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“snuck in” a raise for Micheletti (p. 577).  Further evidence revealed that Bernardi had sent 

correspondence to Micheletti regarding his contract.  The district court found a genuine question 

of fact that would allow a reasonable jury to determine that the defendants had retaliated against 

Micheletti.  The court refused to grant the defendants’ motion for summary judgment on this 

claim. 

Issue III:  Did the school district, superintendent, and individual board members violate 

the First Amendment speech rights of Zarra by rescinding his contract extension in retaliation for 

Zarra’s endorsement of a political candidate and friendship with Pribula? 

Holding III:  Yes. 

Reasoning III:  Since it was agreed that Pribula had engaged in protected activity, and the 

defendants did not argue that Zarra’s friendship with Pribula was not protected activity as well, 

the court found Zarra’s First Amendment claim satisfied that he engaged in protected speech.  

Much of the evidence Zarra presented to the court was based on conversation Zarra had with 

Marranca.  Marranca testified that in conversations with DeAngelo and Sobeski the defendants 

intended to communicate a message to Zarra by rescinding his contract because they were 

displeased with Zarra’s friendship with Pribula and with the assumption that Zarra was 

responsible for throwing a party in support of the political candidates that lost the election. The 

defendants argued that Zarra could provide no evidence that his contract was rescinded for 

anything other than budgetary reasons.  However, the district court found a genuine question of 

fact as to whether the board’s decision to rescind Zarra’s contract was motivated by his 

friendship with Pribula and his involvement in the election.  The court refused to grant the 

defendants’ motion for summary judgment on this claim. 
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Disposition:  The United States District Court for the Middle District of Pennsylvania 

denied the defendants motion for summary judgment on the First Amendment claims. 

 Citation:  Reinhardt v. Albuquerque Public Schools Bd., 595 F.3d 1126 (10th Cir. 2010). 

Key Facts: Janet Reinhardt was employed as a speech-language pathologist at the Rio 

Grande High School in the Albuquerque Public School District.  In 1998 Reinhardt regularly 

complained to administrators she was not receiving accurate and timely caseload lists of 

students, a fact she felt led to qualified students not receiving the services they should.  When the 

district refused to respond to her complaints, Reinhardt consulted an attorney and filed an IDEA 

complaint with the state department of education in December 2005.  The state conducted an 

investigation and directed the district to take corrective action.  Reinhardt also advocated on 

behalf of student “John Doe,” that he receive a neuropsychological evaluation and, after the 

results, that he receive specialized reading instruction. 

Prior to the school year in which she complained, Reinhardt had received extended 

contracts, contracts based upon an increase in a speech-language pathologists caseload.  In 

August 2004 Reinhardt was informed she would have an increased caseload and was given an 

extended contract. However, when school started her assignment changed and her initial 

caseload was well below the full-time caseload.  Reinhardt believed that 25 to 30 students were 

not receiving the services to which they were entitled.  Reinhardt’s contract was also reduced 

because her caseload did not support an extended contract.  When her caseload increased after 

the state investigation she requested an extended contract and was denied.  Reinhardt filed suit 

against the school district under 42 U.S.C. § 1983.  The district court concluded that she had not 

faced any material adverse action.  The district court then granted summary judgment in favor of 

the school district reasoning that her speech was made pursuant to her official duties, as set forth 
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in Garcetti v. Ceballos (2006) and was not protected by the First Amendment.  Reinhardt 

appealed. 

Issue:  Did the school district violate Reinhardt’s First Amendment speech rights by 

reducing her caseload, reducing her contract, and denying an increase in her contract in equity 

with her increased caseload, in retaliation for her complaints regarding the school district failure 

to provide special education services? 

Holding:  Yes, as far as her speech was made as a citizen. 

Reasoning:  The Tenth Circuit, using the precedent set by Pickering and Garcetti, 

inquired as to whether Reinhardt spoke as a citizen or as a public employee.  The circuit court 

reserved its opinion on whether Reinhardt could meet any other requirements, including whether 

her speech was made on a matter of public concern.  The Tenth Circuit identified two factors to 

suggest an employee was speaking as a private citizen: the job responsibilities did not relate to 

reporting wrongdoing, and the employee went outside the chain of command when reporting the 

wrongdoing.  The court found that Reinhardt’s filing the state complaint satisfied both of these 

factors.  Reinhardt was hired to provide speech and language services, not ensure IDEA 

compliance.  The fact Reinhardt consulted an attorney and filed a state complaint showed she 

went beyond her official duties. 

Disposition:  The Tenth Circuit reversed the district court’s grant of summary judgment 

in favor of the school district. 

 Citation:  Richerson v. Beckon, 337 Fed.Appx. 637 (9th Cir. 2009). 

Key Facts:  Tara Richerson was employed as a curriculum specialist and instructional 

coach for the Central Kitsap School District.  In this position Richerson was expected to work 

closely with classroom teachers as a mentor and instructional coach.  Richerson was expected to 
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build trusting relationships with teachers so she could give them critical and private feedback.  

Richerson kept a publicly-available blog where she wrote about her experiences in the school.  

On her blog Richerson made personal, bitter, and abusive statements about her fellow teachers, 

the union, and her employers.  While Richerson did not name any individuals, her use of their 

position descriptions or personal attributes made them easily identifiable.  The district received 

several complaints about the blog and at least one teacher refused to work with Richerson.  The 

Director of Human Resources, Jeanne Beckon, transferred Richerson to a classroom teaching 

position on the grounds that her blog had undermined the trust necessary for her to do her job as 

instructional coach.  Richerson sued Beckon under 42 U.S.C. § 1983 for involuntarily and 

unconstitutionally transferring her in retaliation for Richerson’s exercise of her free speech rights 

through the use of a personal blog.  The United States District Court for the Western District of 

Washington granted summary judgment in favor of Beckon.  Richerson appealed. 

Issue:  Did the school district’s director of human resources violate the First Amendment 

right of Richerson for her speech made through her personal blog by transferring Richerson from 

her position as curriculum specialist and instructional coach to a classroom teaching position? 

Holding:  No. 

Reasoning:  The Ninth Circuit assumed, without deciding, that at least some of 

Richerson’s speech was on a matter of public concern and her transfer was an adverse 

employment action.  The court noted that Richerson was transferred because she had “fatally 

undermined her ability to enter into trusting relationships as an instructional coach” when she 

wrote comments about the people she worked with on her publicly available blog.  The court, 

using the Pickering balancing test, determined whether or not Richerson’s speech disrupted the 

close working relationship between her and others.  The court found Richerson’s speech was 
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harmful to the working relationships around her and therefore was injurious to the school’s 

interests in maintaining harmony.  The court referenced Settlegoode v. Portland Public Schools 

(2004) to affirm the district court’s conclusion that the interests of the school district outweighed 

those of Richerson.  The court found Richerson’s transfer did not violate her rights.  

Disposition:  The Ninth Circuit affirmed the United States District Court for the Western 

District of Washington’s grant of summary judgment in favor of the defendant. 

 Citation:  Roberts v. Newark Public Schools, 232 Fed.Appx. 124 (3rd Cir. 2007). 

Key Facts:  Clarence Roberts began working for Newark Public Schools in 1991 as a 

substitute teacher.  On January 25, 2000 Roberts claimed he arrived ready to teach that morning 

only to discover school had been cancelled due to inclement weather.  Roberts complained to the 

school administrators and the union when he was not paid for the snow day.  Eventually the 

union effectively resolved the issue in Roberts’ favor.  However, Roberts claimed he was no 

longer called for teaching assignments after he complained about the snow day pay. 

In October 2002 Roberts complained about the lack of teaching assignments and a union 

representative, Anne Grossi, investigated the matter.  The district informed Grossi that Roberts 

had limited himself to seven of 80 possible schools, all of which were high schools that produced 

fewer and more competitive vacancies. 

Roberts filed suit against the school district, the principal of Barringer High School, and 

the union claiming that the district and the principal took adverse action against him in violation 

of his First Amendment rights.  The United States District Court for the Northern District of 

Oklahoma granted summary judgment in favor of the defendants.  Roberts appealed. 
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Issue:  Did the school district and principal “blackball” Roberts from receiving substitute 

teaching positions in retaliation for Roberts complaints about snow day pay, in violation of the 

First Amendment? 

Holding:  No. 

Reasoning:  Based upon precedence in Connick v. Myers (1983) the disagreement over 

snow day pay did not involve a serious allegation of wrongdoing or breach of trust at the level 

that would justify a federal cause of action.  The Third Circuit concluded that Roberts speech 

dealt with a private matter of concern and was not protected by the First Amendment. 

Disposition:  The Third Circuit affirmed the decision of the district court in granting 

summary judgment to the defendants. 

 Citation:  Ryan v. Shawnee Mission Unified Sch. Dist. No. 512, 437 F.Supp.2d 1233 (D. 

Kan. 2006). 

Key Facts:  Juanita Ryan was hired as a physical therapist with Shawnee Mission Unified 

School District No. 512 in 1999.  During the 2003-2004 school year Ryan complained to her 

supervisor, Dianne Hansen, several times about problems she had getting staff and 

paraprofessionals to cooperate with her for the purpose of training them to provide services to 

students.  Ryan also complained that her caseload was more than her schedule would allow, and 

she had conflicts over arranging comp time for days she was supposed to have off.  Ryan also 

came into conflict with her supervisors over a student assigned to her caseload without a doctor’s 

order.  Ryan was directed by her supervisor to provide services although Ryan argued it was a 

violation of Kansas law and that the students IEP had an error in it.  Her supervisor cut their 

conversation short and requested Ryan provide a detailed schedule of her activities.   
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Ryan also had several conflicts surrounding the providing of services for a student, M.J.  

Ryan spoke to the staff and the principal at the team meetings requesting one paraprofessional be 

assigned to M.J. as well as a variety of suggestions to help M.J.  Ryan also spoke to Hansen 

about the problems at M.J.’s school, including scheduling conflicts, and Hansen indicated her 

support of Ryan in attempting to do what was necessary.  A couple months later Ryan was 

informed that someone at M.J.’s school had indicated that Ryan was not providing PT services to 

M.J.  Ryan addressed this complaint by email to her supervisors and the team at the school, as 

well as at the next team meeting for M.J.  Ryan also pointed out that most of the requests she had 

made to provide M.J.’s services were not happening.  Eventually the physical therapy 

supervisors, Ryan, M.J.’s team and a union representative met to discuss how to improve 

communication.  At the meeting Ryan refused to apologize for the comments she made at the 

previous team meeting.  Ryan continued to advocate for M.J.’s services.  In January 2004 Boyd 

removed Ryan from M.J.’s team and directed her to not contact M.J.’s parents or any member of 

the team. 

In May 2004 Ryan met with Hansen and was informed that none of the schools she had 

been assigned to wanted her to return, her supervisors would not allow her to switch schools, and 

the other physical therapists had asked for her removal.  Hansen warned her that if she did not 

resign within ten days the school district would penalize her for $1000 for a late resignation.  

Ryan resigned claiming she had experienced hostility from her supervisors, that she had been 

required to perform duties that violated state law, and had been asked to resign.  Ryan filed suit 

under 42 U.S.C. § 1983 against the school district and Hansen claiming a violation of her First 

Amendment rights.  
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Issue:  Did Ryan’s forced resignation constitute retaliation in violation of her First 

Amendment free speech rights for speech she made concerning physical therapy services of 

students, training of paraprofessionals, scheduling conflicts, job duties, and compensation for 

time? 

Holding:  No. 

Reasoning:  The United States District Court for the District of Kansas first determined 

whether or not Ryan’s speech was made as a citizen on a matter of public concern, a precedent 

set by the recent Supreme Court’s decision in Garcetti v. Ceballos (2006).  The district court 

noted the significant changes in the landscape of this case with the passing of Garcetti.  While 

Ryan’s speech was on a matter of public concern under the Pickering-Connick standard, the 

application of Garcetti examined her speech in relation to her job duties.  Ryan provided most of 

the information regarding the job responsibilities of a physical therapist within the school 

district.  The district court found that most of Ryan’s speech was made pursuant to her official 

duties as a physical therapist for the school district, and owes it existence to her professional 

responsibilities.  Ryan’s comments defending her email and her refusal to apologize to Boyd 

were not stopped by Garcetti.  However, the district court found these statements were not on a 

matter of public concern and therefore not protected by the First Amendment. 

Disposition:  The United States District Court for the District of Kansas granted summary 

judgment in favor of the school district and Hansen. 

 Citation:  Samuelson v. Laporte Community School Corp., 526 F.3d 1046 (7th Cir. 2008). 

Key Facts:  Gregory Samuelson became a teacher of Laporte Community School 

Corporation (LSC) in 1992.  Over the years he held a variety of extra duty positions including 

technology committees and coaching positions.  Samuelson frequently shared his views in public 
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on issues related to LSC.  He often addressed the school board in public meetings to express his 

views, such as equity in treatment of the girls’ sports programs, the proposed hiring of a new 

middle school principal, and proposed technology changes in the district.  Samuelson also spoke 

privately with a board member about his objections to a proposed school redistricting plan. 

In 1999 Samuelson became the head coach of the high school girls’ basketball team.  In 

2000 a petition was signed by 28 players requesting Samuelson’s contract not be renewed.  A 

similar petition was signed by LSC families, yet the board renewed his contract.  In 2003 

Samuelson had a physical altercation with the middle school girls’ basketball coach which had to 

be broken up by the athletic director.  The day after the incident every member of the varsity 

team signed a petition refusing to play under Samuelson.  Samuelson was also directed by his 

doctor not to coach because of the stress of the incident.  The next month, after receiving 

recommendations from the athletic director and principal, the superintendent recommended to 

the school board that Samuelson’s contract be terminated.  On February 14, 2003 Samuelson sent 

the superintendent an email asking about the proper method to file a Title IX suit, and to inquire 

about the remedies available to him if LSC retaliated against him in response to his past and 

present Title IX complaints.  Three days later the superintendent sent Samuelson a letter 

detailing his concerns over Samuelson’s conduct as an employee, including his speech to others 

about harassment without following the harassment policy and his speech outside the chain of 

command policy.  The superintendent directed Samuelson to follow these policies to avoid 

discipline.  The next day the school board voted not to renew Samuelson’s coaching contract. 

Nearly two years later Samuelson filed suit under 42 U.S.C. § 1983 against LSC alleging 

the chain of command policy violated his First Amendment rights.  Samuelson also alleged that 

his coaching contract was not renewed because of speech about Title IX and the girls’ basketball 
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program, technology changes, district hiring practices and his position concerning the 

possibilities of redistricting.  After discovery both parties filed for summary judgment.  The 

district court granted summary judgment in favor of the district, and Samuelson appealed. 

Issue I:  Did the school district violate the First Amendment rights of Samuelson by 

nonrenewing his coaching contract in retaliation for protected speech concerning Title IX and the 

girls basketball program, district hiring practices, technology changes, and redistricting 

possibilities? 

Holding I:  No. 

Reasoning I:  The Seventh Circuit examined all four instances of speech Samuelson 

claimed were what motivated the school board to retaliate against him. However, the court found 

that even if the speech was not part of his job responsibilities, Samuelson failed to show a causal 

connection between his speech and the nonrenewal of his contract.  Samuelson provided no 

evidence that the board knew or considered his email exchange with the superintendent, or that 

the board was motivated to retaliate against him for his speech.  Samuelson’s speech regarding 

redistricting also failed this test because only one board member knew of his position and that 

board member abstained from the vote.  The circuit court found that Samuelson’s contract was 

not renewed because of the state of the girls basketball program, not his speech.  In conclusion, 

Samuelson failed to establish evidence that his speech motivated the decision by the school 

board. 

Issue II:  Did the school district violate the First Amendment rights of Samuelson by 

imposing a chain-of-command policy that constituted a prior restraint on speech? 

Holding II:  No. 
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Reasoning II: The court stated that “for the restriction to qualify as a prior restraint, the 

employee must have an interest in the speech as a citizen commenting upon a matter of public 

concern” (p. 1052).  Using Garcetti in its analysis the court found the school district’s chain-of-

command policy to be grounded in the public employee’s professional duties and therefore does 

not constitute a prior restraint. 

Disposition:  The Seventh Circuit affirmed the ruling of the district court in granting 

summary judgment in favor of the defendants. 

 Citation:  Sanders v. Leake County School Dist., 546 F.Supp.2d 351 (S.D. Miss. 2008). 

Key Facts:  Martha Sanders became principal of Thomastown Attendance Center in 

1998.  In 2005 Superintendent Melanie Hartley recommended to the school board that Sanders’ 

contract not be renewed due to her inadequate performance.  Following a three day hearing the 

school board voted to not renew her contract.  Sanders filed suit under 42 U.S.C. § 1983 against 

the school district and the superintendent claiming they violated her First Amendment rights by 

retaliating against her after she filed an EEOC charge against the school district regarding racial 

discrimination.  Sanders’ EEOC charge alleged that white principals received more funding, had 

their schools maintained and improved, and were allowed to make hiring and staffing 

recommendations which she was not allowed because she was black. 

Issue:  Did the school district and superintendent violate the First Amendment rights of 

Sanders by not renewing her principal’s contract in retaliation for her filing an EEOC charge? 

Holding:  No. 

Reasoning:  The United States District Court for the Southern District of Mississippi first 

sought to determine whether Sanders’ speech was pursuant to her official duties.  The district 

court found that Sanders filed her EEOC charge of discrimination as a citizen.  The district court 
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referenced Davis v. McKinney (2008) to state that communications by an employee to an outside 

agency about his job are made as a citizen.  However, the court referenced Short v. City of West 

Point, Miss. (1997) where the court rejected the suggestion that the First Amendment protects 

EEOC claims.  In Short the court said an EEOC complaint was a personal employment concern, 

not a matter of interest to the general public.  The district court in this case noted that many of 

the allegations in Sanders EEOC complaint dealt with personal issues, but some of them dealt 

with issues that were detrimental to the schools staff and students.  The court said these 

allegations could be read as raising an issue of public concern.  The fact that Sanders made no 

attempt to make her alleged concerns public led the court to believe that her EEOC charge was 

filed as an employee, not as a citizen.  Even if Sanders’ speech constituted a matter of public 

concern, the court found she had provided insufficient evidence to show her speech was the 

motivating factor for the nonrenewal of her contract. 

Disposition:  The district court granted summary judgment in favor of the school district 

and the superintendent. 

 Citation:  Sassone v. Quartararo, 598 F.Supp.2d 459 (S.D.N.Y. 2009). 

Key Facts:  Joanne Sassone, Melanie Partelow Nanna, Kristy Nickerson, and Mary Beth 

Sangalli (the plaintiffs) were employed as teacher’s aides for the Mahopac Central School 

District.  Prior to April 2007 the plaintiffs worked with autistic children in a special program at 

the Mahopac Falls Elementary School.  In March 2007 the plaintiffs reported to Superintendent 

Robert Reidy, Jr., Assistant Superintendent Vincent Quartararo, and Interim Principal Carol 

DeAlleaume misconduct they had witnessed by coworkers in the classroom.  The plaintiffs 

reported the misconduct of a teacher and two aides who used degrading nicknames for the 

autistic children, who had grabbed each other’s breasts and buttocks and had massaged each 
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other in front of the students.  The plaintiffs reported the two aides as having sex-related 

conversations in front of the students.  The plaintiffs also reported a speech therapist exposing 

her breasts and nipples to the students.  The defendants directed the plaintiffs to report their 

observations to the police.  The subsequent report to the police eventually led to an investigation 

which resulted in the arrest of four of the five coworkers who were charged with various crimes. 

In April 2007 Quartararo sent each of the plaintiffs a letter placing them on 

administrative leave with pay and benefits pending the school district’s investigation.  The letter 

informed them they were not allowed on school grounds or at school sponsored events, and were 

not allowed to have any contact with students or their parents. 

On May 29, 2007 the plaintiffs filed suit under 42 U.S.C. § 1983 alleging they had not 

communicated with students, parents, or the media because of the threat of disciplinary action.  

The plaintiffs claimed the defendants had violated their First Amendment rights by banishing 

them from the school and chilling their speech, and combined with the arrests of their coworkers, 

was intended by the defendants to give a false public impression they had also engaged in 

misconduct.   

In June 2007 Nanna, Nickerson, and Sangalli were informed they would not be permitted 

to work for the district during the summer, although they usually did in years prior.  In August 

2007 the plaintiffs were directed to report to the school library to discuss their employment.  At 

this meeting they were each interviewed separately and asked to answer ‘yes’ or ‘no’ questions 

regarding their report of their coworkers misconduct.  Afterwards they were informed that they 

were being reassigned for the next school year to a new location where they were given 

“degrading and grossly diminished job responsibilities” (p. 463).  The plaintiffs amended their 

complaint in September 2007 to include the recent retaliation as explained above. 
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Issue:  Did the school district, superintendent, assistant superintendent, and interim 

principal violate the rights of four teacher’s aides who reported the misconduct of colleagues to 

the defendants and police, by placing them on administrative leave, chilling their speech, 

denying them usual summer employment, and reassigning them to less prestigious positions the 

following school year? 

Holding:  Yes, in regards to the speech made to the defendants.  No, in regards to the 

report made to the police. 

Reasoning:  The United States District Court for the Southern District of New York 

referenced Garcetti v. Ceballos (2006) as the first step of the free speech analysis to determine if 

the speech of a public employee was made as a citizen.  The district court noted that the evidence 

was unclear whether or not the plaintiffs made their statements to the defendants in their official 

capacity.  The court also noted that the defendants did not deny that the plaintiffs spoke as 

citizens when they made their complaints to them.  Based on this knowledge the district court 

found the plaintiffs speech made to the defendants was made as a citizen on a matter of public 

concern.  However, the speech the plaintiffs made to the police was speech made pursuant to 

their official duties since their supervisors directed them to make the report.   

The district court also found the plaintiffs spoke as citizen on a matter of public concern 

when they filed their initial lawsuit, although the court noted that the filing of a retaliation suit is 

not speech on a matter of public concern.  Since the plaintiffs sought an injunction to remove the 

barriers to their speech as citizens on a matter of public concern their complaint addressed more 

than a personal grievance and indicated that injunctive relief could directly benefit the public.  

The court found, as a matter of law, it could not determine if the speech was not on a matter of 
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public concern, thus passing this step of the test.  The district court found that the plaintiffs had 

suffered adverse employment action that was causally connected to their speech.  

In conclusion, the district court dismissed the plaintiffs’ claim that the school district 

retaliated against them for reporting misconduct to the police because the plaintiffs failed to state 

a claim that they spoke to the police as citizens on a matter of public concern.  The court denied 

the motion to dismiss on the plaintiff’s remaining First Amendment claims: that they were 

retaliated against for reporting their coworker’s misconduct to defendants and for their filing a 

lawsuit, and that the district chilled their speech in communicating with parents and students 

about the misconduct. 

Disposition:  The district court granted the defendants’ motion to dismiss in part, and 

denied it in part. 

 Citation:  Scarbrough v. Morgan County Board of Education, 470 F.3d 250 (6th Cir. 

2006). 

Key Facts: In 1996 Paul Scarbrough was elected as school superintendent for Morgan 

County, Tennessee.  The position of elected school superintendent was to expire by law on 

August 31, 2000, the new law allowing for the board to appoint a Director of Schools to perform 

the same duties as the superintendent.  In anticipation of the law change the board worked with 

the state school board association to search and interview candidates for the position.  

Scarbrough and the assistant superintendent at the time, David Freels, were two of the five 

candidates being considered for the position. 

In the spring of 2000 a friend asked Scarbrough to attend and say a prayer or speak at a 

convention being hosted by a local church.  At the time Scarbrough was unaware that the church 

had a predominately gay and lesbian congregation.  Scarbrough initially agreed to the request, 



 

269 
	

but when he discovered a scheduling conflict he notified his friend he would be unable to attend.  

In May 2000 the local newspaper published an article incorrectly stating that Scarbrough would 

be a speaker at the convention.  The article also detailed the gay and lesbian population of the 

church.  Scarbrough addressed this with two written statements published in local newspapers 

that explained the inaccuracies of the articles and that he did not endorse, uphold, or understand 

homosexuality but that he would not refuse to associate with gay people or refuse to share an 

opportunity to share his religious beliefs. 

School board members Perry Spurling, Conrad Strand, Debra Lively, and Randy Harlan 

became concerned about Scarbrough communicating an approval of the school district towards 

homosexuality as an acceptable lifestyle.  The board members began to question Scarbrough’s 

judgment and believed the articles had undermined his abilities to work as a leader.  When the 

board voted for the new Director of Schools, they voted on Freels.  Scarbrough filed suit under 

42 U.S.C. § 1983 claiming the members of the board violated his free speech rights when they 

selected Freels for the position over him.  The district court granted summary judgment in favor 

of the defendants.  Scarbrough appealed. 

Issue:  Did the board of education and individual board members retaliate against 

Scarbrough by refusing to hire him for a new position, which included the same duties he 

performed as superintendent, in violation of the First Amendment for Scarbrough’s intended 

speech at a church convention? 

Holding:  Yes, as pertained to board members Strand, Spurling, and Lively. 

Reasoning:  The Sixth Circuit, in referencing Connick v. Myers (1983), attempted to 

discern whether the speech in this case was of an employee on a matter of personal interest, or 

speech of a citizen on a matter of public concern.  The circuit court disagreed with the district 
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court’s conclusion that no speech had occurred since Scarbrough had agreed to pray or speak 

before the congregation.  The reaction of the media and the public indicated that Scarbrough was 

going to make or did make the speech.  Using this reasoning the circuit court analyzed the case 

under the traditional tests, and first examined whether his speech touched upon a matter of public 

concern.  Based on its content, form, and context the court found the speech fell into line with 

cases involving speech unrelated to government employment and made on one’s own time, as in 

United States v. National Treasury Employees Union (1995).  Since Scarbrough’s intended 

speech did not take place nor relate to his work, and occurred on his free time, it was found to be 

on a matter of interest to the public.  The circuit court then balanced the interests of the parties.  

The school district claimed Scarbrough’s speech impacted his close working relationships and 

interfered with his duties.  The circuit court stated, “it would contravene the intent of the First 

Amendment to permit the Board effectively to terminate Scarbrough for his speech and religious 

beliefs in this way” (p. 258).  The court then examined the causal connection between the speech 

and the employment action and found sufficient evidence that a reasonable jury could conclude 

that the vote by board members Strand, Spurling, and Lively would have been different if not for 

Scarbrough’s speech.  The circuit court concluded by reverse the district court’s grant of 

summary judgment on Scarbrough’s First Amendment retaliation claim as to Strand, Spurling, 

and Lively, and affirmed the district court’s grant of summary judgment as to Harlan. 

Disposition:  The circuit court reversed in part and affirmed in part the grant of summary 

judgment in favor of the defendants. 

 Citation:  Sherrod v. The Sch. Bd. of Palm Beach County, 703 F.Supp.2d 1279 (S.D. Fla., 

2010). 
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Key Facts:  Curtis Sherrod, an African-American teacher, began his employment with the 

Palm Beach County School District during the 1993-1994 school year by teaching history at 

Olympic Heights High School.  Until the 2001-2002 school year Sherrod consistently received 

satisfactory performance ratings. At the beginning of the 2001-2002 school year Sherrod 

expressed his concerns about the infusion of the state-mandated African and African-American 

studies into the history curriculum to the district’s Social Sciences Program Director, Esther 

Bulger.  Sherrod claimed the next day Principal Fran Giblin unexpectedly appeared in his 

classroom, for the first time in six years, to conduct a formal observation.  Sherrod was 

reprimanded for infusing too much African and African-American history into the curriculum, a 

reprimand that was later corrected by the district’s Program Planner for African and African-

American History Studies who observed Sherrod and concluded he was teaching within district 

guidelines.   

Sherrod brought his concerns about the curriculum to a public meeting of the school 

board, and began to experience what he alleged to be retaliatory actions including the 

unsatisfactory performance rating which resulted in an improvement plan impossible to achieve.  

Sherrod continued to speak to the school board at public meetings about his concerns with the 

curriculum.  When Sherrod was transferred to another school to work as a hall monitor in August 

2002, he filed his initial §1983 lawsuit against the school district (Sherrod v. Palm Beach County 

School District, 2006) claiming his adverse employment actions were retaliation for his protected 

speech.  By the time Sherrod’s §1983 claim was heard in federal district court in 2006, Sherrod 

had been transferred to different schools and positions four more times, and his employment with 

the district was terminated in May 2004.  Before Sherrod lost his employment with the district he 
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continued to speak about his concerns with the curriculum but his speech focused more on his 

lawsuit against the district. 

Sherrod’s initial lawsuit went to trial in federal district court with the jury returning a 

verdict in favor of Sherrod’s First Amendment retaliation claim.  However, the court vacated and 

set aside the verdict finding that Sherrod provided insufficient evidence to support his claim that 

any member of the school board agreed with the superintendent’s allegedly impermissible 

motive for terminating Sherrod’s employment.  This removed the school district’s liability for 

the superintendent’s conduct. 

Sherrod appealed the case to the Eleventh Circuit Court of Appeals.  The Eleventh 

Circuit dismissed the appeal as untimely, and denied his motion for a new trial based on newly 

discovered evidence in a separately filed appeal for a post-judgment order (Sherrod v. Palm 

Beach County School District, 2007). 

Sherrod filed this second §1983 suit against the school district on March 8, 2007 alleging 

the school district retaliated against him by transferring him and terminating his employment in 

violation of his First Amendment speech rights.  The United States District Court for the 

Southern District of Florida dismissed Sherrod’s first amended complaint with prejudice based 

on res judicata.  Sherrod appealed and the Eleventh Circuit reversed and remanded the case for 

further proceedings, allowing events arising after October 24, 2003, the date of Sherrod’s third 

amended complaint in Sherrod v. Palm Beach County School District (2006), to survive res 

judicata. 

Issue I:  Did the school board violate the First Amendment speech rights of Sherrod by 

terminating his employment in retaliation for his speech concerning the infusion of African and 

African-American studies into the curriculum? 
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Holding I:  The district court found the First Amendment retaliation claim against the 

school district to be identical to the claim tried in Sherrod v. Palm Beach County School District 

(2006) and dismissed with prejudice based on res judicata. 

Reasoning I:  In Sherrod v. Palm Beach County School District (2006) the district court 

entered judgment in favor of the school district on the same First Amendment claim Sherrod 

asserted in this case.  Based on res judicata, the matter was decided by a competent court and 

cannot be litigated again by the same parties.  The Eleventh Circuit specified the remaining 

claims surviving res judicata in Sherrod v. Palm Beach County School District (2007), 

specifying the individual liability claims against Superintendent Johnson and Principal 

Crutchfield because they were not named as individual defendants in Sherrod v. Palm Beach 

County School District (2006). 

Issue II: Did the superintendent and principal become liable for §1983 damages for 

violating the First Amendment speech rights of Sherrod by making a recommendation to the 

school board to terminate his employment in retaliation for Sherrod’s speech regarding the 

infusion of African and African-American studies into the curriculum? 

Holding II:  Superintendent Johnson and Principal Crutchfield violated Sherrod’s First 

Amendment speech rights by recommending termination of his employment to the school board 

in retaliation for protected speech and are not entitled to qualified immunity from Sherrod’s 

§1983 claims. 

Reasoning II:  The United States District Court for the Southern District of Florida noted 

that the court had to reevaluate Sherrod’s speech in this case under the analysis from Garcetti 

since 3 months after the conclusion of the trial proceedings in Sherrod v. Palm Beach County 

School District (2006) the United States Supreme Court issued the Garcetti v. Ceballos (2006) 
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decision.  Sherrod argued against the application of Garcetti based upon the Supreme Court’s 

decision to not address how Garcetti affected academic freedom or curricular speech.  The 

district court clarified that the instance of the Garcetti decision Sherrod referred to was applied 

only to the public university and college level.  The district court also pointed out that Sherrod’s 

speech was not made in the classroom, it was made outside the classroom and did not involve 

academic scholarship (Sherrod v. The Sch. Bd. of Palm Beach County, 2010, p. 1297).  The 

district court concluded that Garcetti applied to this case. 

The district court examined Sherrod’s job responsibilities and noted that his complaints 

were related to the subject matter he taught and the impediments created by the school district 

affecting his teaching performance.  However, Sherrod had no obligation to develop the 

curriculum or ensure its compliance across the district.  The district court found the context and 

content of Sherrod’s speech demonstrated his complaints were made as a citizen in concern for 

all students in the school district, thus passing the Garcetti threshold as speech made as a citizen.   

The district court applied the next levels of the Pickering test to determine that efficient 

implementation of the state statute requiring the infusion of African and African-American 

history into the curriculum were matters of public concern.  Sherrod’s speech was then balanced 

with the school district’s interests in maintaining efficient public education.  The district court 

found no evidence that Sherrod’s speech created any disharmony at the schools where he taught, 

nor affected the efficient functioning of the school district.  The district court pointed out that 

Sherrod had a son and a daughter attending the public schools at the time, and the school board 

meetings where Sherrod spoke were intended to allow parents, teachers, and administrators to 

express concerns.  The district court concluded that Sherrod’s speech outweighed the school 
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district’s interest in limiting his speech.  The district court then examined whether or not 

causation was present in the case. 

Principal Crutchfield asserted there was no proof that Sherrod’s speech was the 

motivating factor in her recommendation to terminate his employment.  Crutchfield claimed the 

motivation stemmed from more than two years of uncorrected deficiency in Sherrod’s teaching 

performance.  However, the district court noted that Crutchfield’s recommendation to terminate 

Sherrod’s employment was merely three days after Sherrod appeared on television to discuss his 

pending lawsuit with the school district.  Superintendent Johnson asserted similar evidence as 

Crutchfield, yet the record indicated that Johnson scolded Sherrod for persisting to complain to 

the school board and directed him to stop.  The close time period between Sherrod’s appearance 

on television and Crutchfield’s recommendation added to the evidence to provide a sufficient 

record to establish causation.  Although causation was established, the district court’s 

examination of causation continued because Crutchfield and Johnson only recommended 

Sherrod’s termination.  Therefore, their acts did not constitute an actual change in Sherrod’s 

employment conditions to establish a prima facie retaliation case.   

The court then examined the evidence to streamline the facts for a future jury trial, but 

the conclusion was the same - Sherrod’s speech was protected, and his rights were violated by 

Crutchfield and Johnson when they recommended his termination.  The district court concluded 

by addressing Crutchfield and Johnson’s motions for summary judgment on the qualified 

immunity claims by referencing Settlegoode v. Portland Public Schools (2004) in citing 

Pickering v. Board of Education (1968), that the law is well established that a teacher’s 

employment cannot be conditioned upon refraining from speaking about school matters, and it is 
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reasonable that Crutchfield and Johnson would have known this.  Therefore, Crutchfield and 

Johnson were not entitled to qualified immunity on the §1983 claims.  

Disposition:  The United States District Court for the Southern District of Florida granted 

the school board’s motion for summary judgment on grounds of res judicata, and denied 

Crutchfield and Johnson’s motion for summary judgment with adverse summary judgment 

entered against them on their qualified immunity defense. 

 Citation:  Smith v. Atlanta Independent School Dist., 633 F.Supp.2d 1364 (N.D. Ga. 

2009). 

Key Facts:  Linda Wolfe Smith was a classroom teacher for the Atlanta Public Schools 

since 1975.  In the last five years of her employment she also served as president of the local 

teacher’s union.  In her role as president of the union Smith claimed to have spoken publicly to 

the school board on a variety of issues: changes in the nutrition program, many budget issues, 

school reform, a federal investigation into the district’s misuse of millions of dollars in E-rate 

technology funds, under-reporting of violence in the schools, student discipline, and personnel 

issues. 

In March 2004, Smith received a letter from the teacher retirement system which 

informed her she was eligible to retire in January of 2005.  In October 2004 Smith submitted the 

proper form to her supervisor to retire in February 2005.  After submitting the form Smith 

learned that the retirement system had incorrectly calculated her retirement date, she was not 

eligible to take full retirement until January 2006.  Twelve days after submitting her first form 

for retirement, Smith submitted a request to rescind her original retirement request.   

In November 2004, Smith received a letter from human resources that she was denied her 

request to rescind.  The next month she received a letter stating her retirement request was 
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accepted and her last day would be February 8, 2005.  Smith wrote the superintendent and the 

president of the board and asked them to investigate why she was being denied her request to 

rescind her retirement date.  Smith claimed she received no response.  In January 2005, at the 

school board meeting, the board approved the gains and losses report that included Smith’s 

retirement.  Smith worked as a substitute for the district through the 2008-2009 school year. 

In May 2006, Smith filed suit against the school district claiming they had violated her 

rights under 42 U.S.C. § 1983 by refusing to allow her to rescind her notice of retirement in 

retaliation for her speech in her role as a union representative.  Smith alleged that other 

employees in the district had been able to rescind or change their retirements, even mid-year, and 

she was treated differently.  The school district filed a motion for summary judgment. 

Issue:  Did the school district violate the First Amendment rights of Smith by refusing her 

request to rescind her retirement in retaliation for protected speech as president of the local 

teachers union? 

Holding:  Yes. 

Reasoning:  Based upon the Eleventh Circuit’s holding in Anderson v. Burke County, Ga. 

(2001) the district court in this case found Smith’s speech regarding the E-rate investigation, 

childhood nutrition, student safety, and the use of school funds to settle lawsuits to be speech 

addressing a matter of public concern.  The district court was persuaded by the school board’s 

approval of other requests to rescind or change retirement dates mid-year where the employee 

did not speak on a matter of public concern to affirm a causal connection between her speech and 

they board’s refusal to alter her retirement request. 

Disposition:  The United States District Court for the Northern District of Georgia denied 

the school district’s motion for summary judgment. 
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 Citation:  Smith v. Central Dauphin School Dist., 355 Fed.Appx. 658 (3rd Cir. 2009). 

Key Facts:  Vicki Smith was a teacher and cross-country coach at Central Dauphin High 

School.  In August 2001 Smith began experiencing persistent illness symptoms that she began to 

suspect were caused by environmental conditions in the school.  Smith and other teachers at the 

school contacted their union representative to complain about the environmental conditions in 

the school and symptoms they were experiencing.  Parents complained to administrators that 

Smith spoke in class about her health concerns and her concerns about the conditions of the 

building. 

The school superintendent, Barbara Hasson, arranged for Analytical Laboratory Services, 

Inc. (ALSI) to begin testing the building in February 2002 for potential health hazards.  Around 

this time Smith’ symptoms worsened and she went on sick leave.  Smith filed complaints about 

the building’s condition with the Pennsylvania Departments of Labor and Health.  In March 

2002, the local newspaper reported the discovery of mold in the building.  In response to media 

coverage Hasson spoke to the media stating that the building was safe and posed no health risks.  

The principal of the school, Richard Mazzatesta, also assured the parents organization that 

ALSI’s tests had showed the school was safe.  When ALSI’s reports were later published they 

did reveal the discovery of mold in the building. 

When Smith returned from sick leave in April 2002 she was directed by administrators to 

only teach the curriculum and to not discuss the environmental conditions or her health concerns 

with students.  Smith’s symptoms reappeared within 24 hours of her return and she went on 

medical leave again.  The school district then transferred her to the junior high school for the 

remainder of the year in hopes it would be a safer place for her to work. 
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In June 2002 an article in the local newspaper presented Smith’s experiences in the high 

school dealing with toxic mold.  After the press release a parent member of the PTSO informed 

Mazzatesta that Smith had been sending her emails about the environmental conditions in the 

school.  According to Smith, Mazzatesta told the parent he believed Smith was spreading lies 

and asked the parent to forward the emails. 

After Smith was transferred to the junior high school mold was found in the building.  

Hasson waited more than 3 months to inform Smith of the discovery.  Smith continued teaching 

there but continued to experience health problems.  At the end of the school year Smith’s doctors 

recommended Smith not return to either school.  A union representative spoke to the district 

about an alternative placement for Smith, but in August 2003 the school board placed Smith on 

FMLA leave.  While it is unclear who requested the leave, Smith accepted it. 

In April 2004 Smith was assigned a position at the newly constructed high school for the 

2004-05 school year.  In her position she was assigned to new, unfamiliar classes and no longer 

was assigned a permanent classroom.  She also was no longer the assistant coach of the cross-

country team. In May 2005 Smith filed this lawsuit under 42 U.S.C. § 1983 alleging the school 

district, superintendent, assistant superintendent, and principal had violated her First Amendment 

free speech rights by retaliating against her for speaking about the environmental conditions in 

the old high school. 

Defendants made a motion for summary judgment.  Of the eight retaliatory actions 

brought in this suit, only five of them were identified by the district court as actionable under § 

1983: placing her on FMLA leave, denying her coaching position, withholding information about 

mold, assigning her unfamiliar classes, and failing to give her a permanent classroom.  Summary 

judgment was denied to the defendants on these actions.  After a jury trial the United States 
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District Court for the Middle District of Pennsylvania entered judgment in favor of all 

defendants.  Smith appealed. 

Issue:  Did the school district, superintendent, assistant superintendent, and principal 

violate the First Amendment speech rights of Smith (by placing her on FMLA leave without 

requesting it, changing her work conditions upon her return, assigning her different classes to 

teach, failing to give her a permanent classroom, and not allowing her to coach cross-country) in 

retaliation for Smith’s speech concerning mold in a school building? 

Holding:  No. 

Reasoning:  The Third Circuit stated there was no dispute that Smith’s speech addressed 

a matter of public concern.  The court noted that the evidence at trial was not the same as the 

evidence at the summary judgment stage.  Smith admitted at trial she had no evidence that she 

was assigned to different classes in retaliation for her public speech.  Smith also admitted that the 

teacher assigned a permanent classroom had building seniority. 

Disposition:  The Third Circuit affirmed the judgment of the district court in favor of the 

defendants. 

 Citation:  Spang v. Katonah-Lewisboro Union Free School Dist., 626 F.Supp.2d 389 

(S.D.N.Y. 2009). 

Key Facts:  Joe Spang, Jr. responded to an advertisement for the position of Assistant 

Superintendent for Business with the Katonah-Lewisboro Union Free School District.  Spang 

interviewed with Superintendent Richard Lichtenfield who encouraged Spang to accept the 

position.  Lichtenfield failed to inform Spang that the school district was being investigated by 

the State Comptroller for financial wrongdoing.  This investigation required Spang’s 

cooperation.  Spang accepted and began his employment in February 2005.  Spang learned of the 
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investigation shortly after being hired and cooperated fully with the Comptroller and defended 

the school district’s position during the investigation.  Although the district failed to provide a 

job description, Spang fulfilled the terms of his contract.  

In early 2006 the Comptroller issued a report finding several long-term employees had 

improperly used district funds.  In April 2006 Lichtenfield gave Spang a negative performance 

evaluation and recommended to the board he be terminated.  Spang responded by letter with his 

accomplishments.  Spang was never given an opportunity to appear before the school board 

before it made a decision to fire him in August 2006.  Spang was twelve days short of the service 

requirement to be vested in his retirement with the state.  During the summer that year the local 

newspaper published several stories about Spang’s firing and the district’s refusal to comment.  

Spang was unable to obtain employment and filed suit under 42 U.S.C. § 1983 against the school 

district, the board members, and Lichtenfield.   

When the defendants learned of the lawsuit they published the Comptroller’s Report and 

a District Response on their website which Spang claims defamed him.  The school district 

posted on its website the Auditor’s Comments that named Spang as an employee lacking 

acceptable fingerprints, due to smudging, and requested he have his fingerprints re-taken.  The 

district’s response on the website stated that Spang chose not to comply with the request.  Spang 

alleged that the comments implied he was a child molester or had a criminal record. 

Issue:  Did the school district, school board members, and superintendent violate the First 

Amendment rights of Spang by retaliating against him by terminating his employment and 

publishing false statements that have prevented him from finding work? 

Holding:  Yes. 
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Reasoning:  The defendants acknowledge that Spang’s intent to file a lawsuit was 

protected speech.  Spang alleged two adverse actions constituted his retaliation.  The first was 

the district’s posting on its website the Auditor’s comments and the district’s response.  Spang 

alleged that the district was implying that Spang was a child molester or had a criminal record. 

The second action Spang alleged was the publication in the local newspaper that stated Spang 

had approved stipends that were not authorized by the school board.  The district court found 

these statements to be false and retaliatory in nature because a person may be deterred from 

exercising their speech rights.   

Disposition:  The United States District Court for the Southern District of New York 

denied the defendants motion for summary judgment. 

 Citation:  Spanierman v. Hughes, 576 F.Supp.2d 292 (D. Conn. 2008). 

Key Facts:  Jeffrey Spanierman was hired in January 2003 to teach at Emmet O’Brien 

High School in Ansonia, Connecticut.  In the summer of 2005 Spanierman opened a MySpace 

account and created a profile called “Mr. Spiderman.”  Spanierman claimed he used this account 

to communicate with students about homework, and to conduct casual non-school related 

discussions.  In the fall of 2005 a teacher at the school informed Elizabeth Michaud, a guidance 

counselor, of the “Mr. Spiderman” profile on MySpace and both Michaud and the teacher 

claimed students complained about it.  Michaud viewed the page and testified she saw peer-to-

peer like comments between Spanierman and the students, as well as nude pictures and 

inappropriate comments.  Michaud spoke to Spanierman about the page and Spanierman 

deactivated the profile and opened a new one, “Apollo68.”  The new one also came to the 

attention of Michaud who found it to be nearly identical to the Mr. Spiderman profile.  Michaud 

informed her supervisor and the school principal.   
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The principal met with Spanierman in November 2005 and placed him on administrative 

leave with pay.  Spanierman then deactivated his Apollo68 profile on MySpace.  After an 

investigation Spanierman was informed his contract would not be renewed for the next year.  

Spanierman requested a hearing and on April 26, 2006 he presented his evidence at a hearing.  

Spanierman’s contract was not renewed for the following school year. Spanierman filed suit 

under 42 U.S.C. § 1983 against the superintendent, the assistant superintendent, and the principal 

claiming they violated his First Amendment speech rights.  The defendants made a motion for 

summary judgment. 

Issue:  Did the superintendent, assistant superintendent, and principal violate the First 

Amendment speech rights by nonrenewing his teaching contract in retaliation for protected 

speech associated with Spanierman’s My Space profile page? 

Holding:  No. 

Reasoning:  The district court addressed the issue first by determining if Spanierman’s 

speech was made as a citizen or as an employee, a precedent set by Garcetti v. Ceballos (2006).  

The court noted that neither party addressed this threshold question, but the court recognized that 

the use of a My Space page did not indicate he was acting pursuant to his duties as a teacher.  

The court concluded that the speech passed the Garcetti threshold and applied the Pickering-

Connick test.  The court noted that the contents of the My Space page varied, but found all of the 

comments other than the poem about the Iraq War did not touch on a matter of public concern.  

Regarding the poem, the court noted “leaving aside the question of whether one could call this 

bit of poetastry an ‘elegant articulation’ of the current conflict in Iraq, the court concludes … the 

poem could constitute a political statement” (p. 310).  The court stated there was no question that 

Spanierman suffered an adverse employment action, but Spanierman did not provide evidence of 
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a causal connection between his speech and the employment action.  Even using temporal 

proximity the court found the span of five and a half months to be insufficient to demonstrate 

causation.  The correspondence between the defendants and Spanierman never addressed 

Spanierman’s poem, only his unprofessional contact with students through his My Space page.  

The court concluded that Spanierman did not provide a causal connection. 

Disposition:  The United States District Court for the District of Connecticut granted 

summary judgment in favor of the defendants. 

 Citation:  Storman v. Klein, 395 Fed.Appx. 790 (2nd Cir. 2010). 

Key Facts:  Glenn Storman worked as a guidance counselor for the New York City 

Department of Education.  Storman received an unsatisfactory rating in the 2004-05 school year 

that led to his ineligibility for summer work and its extra income.  Storman filed a lawsuit against 

the district challenging his unsatisfactory rating and claimed to have been further retaliated 

against for filing the lawsuit.  Storman filed this lawsuit under 42 U.S.C. § 1983 against the 

school district, Chancellor Joel Klein, Principal Josephine Marsella, and district investigator 

Dennis Boyles claiming they violated his First Amendment rights by retaliating against him for 

filing a lawsuit challenging his “unsatisfactory” rating.  The United States District Court for the 

Southern District of New York entered summary judgment in favor of the defendants and 

dismissed the complaint.  Storman appealed. 

Issue:  Did the school district, chancellor, principal, and an investigator violate Storman’s 

First Amendment speech rights by giving him an unsatisfactory performance rating that caused 

the loss of summer employment in retaliation for filing a prior lawsuit against the school? 

Holding:  No. 
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Reasoning:  The Second Circuit reviewed the district court’s dismissal of Storman’s First 

Amendment claim.  The court looked to the precedent set in Garcetti v. Ceballos (2006) where 

speech is only protected when an employee speaks as a citizen on a matter of public concern.  

Using Ruotolo v. City of New York (2008), where a lawsuit was found to not constitute speech on 

a matter of public concern, the court applied the same argument and found the same rule of 

speech applied.  The court found Storman’s complaint affected him alone and was entirely 

personal, thus his speech did not address a matter of public concern.  The circuit court found the 

district court’s dismissal of the claim was proper where no matter of public concern was in fact 

implicated. 

Disposition:  The Second Circuit affirmed the district court’s grant of summary judgment 

in favor of the defendants and the dismissal of the complaint. 

 Citation:  Tucker v. New York City, 376 Fed.Appx. 100 (2nd Cir. 2010). 

Key Facts:  Franklin Tucker, an African-American, applied for a position as a regional 

drug director for the city’s school system.  Tucker claimed he engaged in protected speech 

several months before the hiring decision was made, and he was not hired for the position 

because of his speech.  Tucker filed suit against the city, the city department of education, and 

the schools chancellor claiming First Amendment retaliation.  The United States District Court 

for the Southern District of New York found all but one instance of Tucker’s speech to not be 

constitutionally protected.  The court found the only conceivably protected speech Tucker 

engaged in was a letter to a person named Modzeleski.  However, the district court found no 

causal connection between the speech and the failure to hire, and granted summary judgment in 

favor of the defendants.  Tucker appealed. 
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Issue:  Did the New York City Department of Education and Chancellor Klein retaliate 

against Tucker for a letter by failing to hire him as a regional drug counselor in violation of his 

First Amendment speech rights? 

Holding:  No. 

Reasoning:  The Second Circuit agreed with the district court’s reasoning that Tucker 

could not establish a causal connection between his speech and the hiring decision that occurred 

six or seven months later.  The circuit court also agreed with the district court’s conclusion that 

Tucker failed to show that the decision makers were aware of the only conceivably protected 

speech Tucker engaged in.   

Disposition:  The Second Circuit affirmed the district court’s grant of summary judgment 

in favor of the defendants. 

 Citation:  Valenti v. Torrington Bd. of Educ., 601 F.Supp.2d (D. Conn. 2009). 

Key Facts:  Matthew Valenti began working as a music teacher for Torrington Board of 

Education in 1978.  In 2000, Valenti was elected president of the teacher’s union.  In June 2002 

John Hudson was hired as principal of Torrington Middle School.  At the time Hudson was being 

hired Valenti expressed to his colleagues his opposition to Hudson’s hiring.  Valenti wrote a 

letter to the board as the president of the union, objecting to the process in which Hudson was 

hired and expressed his concerns about Hudson.  The local media provided several articles about 

the hiring of Hudson in which they quoted Valenti as the union president.  The superintendent 

told Hudson that Valenti had spoken to teachers at his prior school about their impressions of 

Hudson.   

Before school started Hudson cancelled Valenti’s keyboard class and initiated a new 

policy requiring music teachers to perform hall, homeroom, or enhancement duty in addition to 
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their other classroom duties.  This was a reversal of the prior school policy which only affected 

Valenti and one other music teacher.  Valenti filed a grievance to resolve the issue. 

In September, after a parent complained about Valenti keeping a student after school for 

detention on a day when no late bus was available, the assistant principal reassigned detention 

from the cafeteria to Valenti’s classroom.  Valenti had a computer and phone line paid for by the 

union in his room for his use.  Valenti complained repeatedly to Hudson about the change, 

stating that he was unable to do union business after school when students were present in his 

room. Hudson refused to change the assignment.  That same month Valenti circulated a petition 

protesting the disciplinary action taken against a school custodian. 

In December 2002, Valenti filed a Prohibited Practices Complaint with the state board of 

labor relations alleging that the school board had retaliated against him for his speech on behalf 

of the union by eliminating his keyboard class, placing detention in his classroom, and not 

allowing him to have a union representative present during an investigatory meeting. Four days 

after filing the complaint Hudson directed the assistant principal to investigate a complaint made 

by students in Valenti’s music class that Valenti had yelled at them and often did other work 

besides teaching during class time. 

In September 2003, Hudson wrote a letter to his faculty addressing the union criticism of 

his new lesson plan, which the board later reprimanded Hudson for attempting to circumvent the 

collective bargaining agreement by negotiating directly with the faculty.  Starting in March 2004 

and running throughout the summer, Valenti was quoted in local newspaper articles criticizing 

the district’s expenditure of funds to reimburse administrator’s advanced degrees, including 

Hudson’s doctorate. 
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In November 2004, Hudson prohibited Valenti from missing time at parent teacher 

conferences to represent a teacher in a disciplinary meeting at the elementary school.  However, 

Hudson allowed the only teacher on staff who was not a member of the union to miss 

conferences to attend a college class.  Valenti claimed Hudson warned him not to investigate the 

matter further.  A day after conferences Hudson changed chorus from an in school program to an 

after school program, which resulted in attendance plummeting.  After Valenti was suspended 

Hudson made the chorus an in school program again. 

Over the course of the next week Hudson received two complaints from parents saying 

their children had witnessed Valenti viewing inappropriate materials on his classroom computer.  

Hudson spoke to the interim superintendent and was directed to confiscate both the school 

owned and the union owned computers in Valenti’s classroom.  The superintendent also placed 

Valenti on paid administrative leave while Hudson investigated the matter.  The assistant 

principal’s investigation concluded with several students providing written statements that 

Valenti had viewed pornography on his union computer.  However, after the technology 

department examined the computers no pornography was found.  In December 2004 the 

superintendent informed Valenti’s union representatives that if Valenti did not resign he would 

be forced to investigate further and refer the matter to the police.  The union representatives 

informed the board that Valenti did not wish to resign or retire.  The superintendent then brought 

the complaints to the police, who then reported the allegations to the Department of Children and 

Families (DCF).  Although school officials are designated first reporters, no one at the school 

district ever reported Valenti to DCF. 

In January 2005, the school teachers were sent an intent to return form, although Valenti 

was given one by a colleague not by the school.  Valenti returned his form indicating his 
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intention to teach the following year.  The next day a television station ran a story about 

Valenti’s leave and investigation stating the source was a school administrator.  In February 

2005 DCF’s investigation concluded by finding the allegations against Valenti as unsubstantiated 

and closed the case.  That same month students complained to Hudson that another teacher at the 

school had assaulted them.  Hudson interviewed the students but took no other action and did not 

contact the superintendent, the police, or DCF.  In August 2005 the police closed their case 

against Valenti and Valenti was immediately reinstated as a teacher, but the new superintendent 

believed he could not work with Hudson.  Valenti was reassigned to an elementary school. 

Valenti filed suit under 42 U.S.C. § 1983 against the Torrington Board of Education and 

Principal Hudson alleging his First Amendment rights were violated when he was retaliated 

against for his speech about school matters. 

Issue:  Did the board of education and Principal Hudson retaliate against Valenti for 

speech made as part of his union activities by changing his course load, preventing use of his 

classroom, placing him on paid administrative leave, reassigning him to a new school, and 

publishing unsubstantiated allegations about Valenti in the press? 

Holding:  Yes. 

Reasoning:  The United States District Court for the District of Connecticut noted that 

neither party in this case distinguished between Valenti’s conduct as constituting speech versus 

constituting association.  Regardless of this, the court reasoned that the Pickering test was 

applicable to Valenti’s claim.  Valenti’s “statements pertaining to conference policies, detention 

locations, duty assignment, and disciplinary actions taken against other district employees” 

addressed the day-to-day operations of the school (p. 437).  The court found Valenti’s greater 
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access to these facts of daily life in the school were greater than that of the public, therefore the 

statements were not on a matter of public concern.   

The court did find Valenti’s opposition to the hiring of Hudson, including questioning 

Hudson’s credentials, to be on a matter of public concern.  This conclusion was supported with 

evidence of local newspaper coverage of Hudson’s selection as principal.  Valenti also 

questioned the district’s usage of funds on graduate education of school administrators.  The 

district court found the expenditure of public funds to also be on a matter of public concern. 

In examining the evidence the court found that Hudson was likely the source of the 

information provided in the broadcast about Valenti, and this damaged Valenti’s reputation.  The 

court concluded that this, along with being assigned detention, having his course load cut, being 

place on leave, and his school reassignment, constituted adverse employment actions.  The court 

also found a causal connection between Hudson’s anti-union comments, his insistence that union 

computers be removed, and the close proximity in time between the union representative 

notifying the return to the school and the report given to police.  The court noted that the 

evidence indicated Hudson’s attempts to silence Valenti as his most persistent critic.   

The district court next looked to whether Hudson would have made the same decisions 

regardless of Valenti’s speech and found a disputed issue of material fact.  It appears that 

Hudson took no action in response to student complaints of other teachers.  Thus, a reasonable 

jury could find that Hudson would have taken no action against Valenti but for his speech. 

Disposition:  The district court denied the defendant’s motion for summary judgment as 

to Valenti’s First Amendment claim. 

 Citation:  Veggian v. Camden Board of Education, 600 F.Supp.2d 615 (D.N.J., 2009). 
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Key Facts:  Paula Veggian was a certified teacher in the City of Camden School District 

for 39 years.  In 2004, while working in her role as a scheduler at Brimm Medical Arts High 

School, she was asked by her immediate supervisor to generate grade distribution reports, final 

report cards, lists of students who failed, and a class rank calculation report. While performing 

these activities Veggian discovered discrepancies between the computer generated final grade 

reports and student transcripts.  These discrepancies revealed four students had graduated from 

Brimm without the credits required by state law.  Veggian reported her discovery to her 

supervisors and claimed that as a result she was retaliated against by the superintendent and 

assistant superintendents who created a hostile work environment, involuntarily transferred her 

and demoted her.  Veggian filed suit under 42 U.S.C. § 1983 against the Camden Board of 

Education, the superintendent, assistant superintendents, and the union president claiming First 

Amendment retaliation.  The defendants filed a motion for summary judgment and Veggian filed 

a cross-motion for summary judgment. 

Issue:  Did the board of education, superintendent, assistant superintendents, union, and 

union president violate Veggian’s First Amendment speech rights by creating a hostile work 

environment and involuntarily transferring and demoting Veggian in retaliation for her speech 

regarding grade manipulation? 

Holding:  No.  

Reasoning:  The United States District Court for the District of New Jersey stated that the 

holding in Garcetti v. Ceballos (2006) was central to this case.  The court noted that Veggian 

never argued her case using Garcetti, but relied on the reasoning from Pickering v. Board of 

Education (1968).  There is no dispute that all of Veggian’s activities were performed because of 

a direct request from her supervisor or as a part of her job duties.  The court applied Garcetti and 
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stated that, while speech regarding grade manipulation may be a matter of public concern, 

Veggian did not appear to be speaking as a citizen but as an employee pursuant to her official 

duties as a scheduler.   

Disposition:  The district court granted summary judgment in favor of the defendants. 

 Citation:  Vereecke v. Huron Valley Sch. Dist., 609 F.3d 392 (6th Cir. 2010). 

Key Facts:  Charles Vereecke had worked as a high school English teacher for over 35 

years.  Vereecke also held the position of athletic coordinator and was a member of the Hall of 

Fame committee.  Until the fall of 2006 Vereecke had an unblemished professional record.  In 

October 2006 Vereecke filed a lawsuit against the school district, principal, and a former teacher, 

Charles Stolz, on behalf of his daughter, a high school student.  Vereecke claimed the principal 

was grossly negligent for failing to investigate previous sexual harassment complaints brought 

against Stolz, who had broken Vereecke’s daughters wrist during attempted horseplay.  After 

filing the lawsuit several confrontations happened between the administration and Vereecke.  

In the fall of 2006, Vereecke had a confrontation with a parent upset by a basketball 

coach.  Vereecke sent a letter on behalf of the Hall of Fame committee to the parent without the 

committee or the principal’s consent.  The letter prompted the parent to contact the 

superintendent, deputy superintendent, and director of human resources to complain.  Despite 

this, the principal did not take any action against Vereecke.  Nine days later Vereecke filed his 

lawsuit on behalf of his daughter.  More than a month later the principal reprimanded Vereecke 

for his letter to the parent and his support of the basketball coach, claiming Vereecke had not 

demonstrated appropriate conduct for the Athletic Coordinator.  Vereecke was removed from the 

Hall of Fame committee and his duties as Athletic Coordinator were changed while his 

professional conduct was reviewed. 
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In February 2007, a fight broke out among student spectators at a basketball game.  After 

order was restored Vereecke was accused of approaching the Athletic Director for the opposing 

team in a rude and hostile manner.  Eventually the director of human resources reprimanded 

Vereecke for his behavior at the game and recommended to the superintendent that Vereecke’s 

contract not be renewed as athletic coordinator.  Vereecke’s contract as athletic coordinator was 

not renewed for the following year.  When Vereecke cleaned out his office he took a Pepsi mini-

refrigerator.  Vereecke claimed he believed the refrigerator was given to him by a Pepsi 

representative; however, it was one of six loaned to the school for school-related use.  Several 

people saw Vereecke remove the refrigerator from his office.  The next day the principal asked 

the police to investigate.  An officer found the refrigerator sitting in Vereecke’s garage in plain 

sight. Vereecke explained he thought the refrigerator belonged to him.  The officer issued 

Vereecke a ticket for larceny and returned the refrigerator to the school.  The prosecutor’s office 

elected not to prosecute Vereecke, and the investigation did not cause Vereecke to lose his job. 

Vereecke filed this 42 U.S.C. § 1983 action in federal court against the school district, the 

principal, and the director of human resources claiming they unlawfully retaliated against him for 

his exercising his First Amendment speech rights when he filed suit on behalf of his daughter.  

Vereecke claimed the direct retaliation included multiple reprimands, removal from his position 

on the Hall of Fame committee, and failure to renew his contract as athletic coordinator.  

Vereecke appeals the district court’s grant of summary judgment in favor of the defendants. 

Issue:  Did the principal and executive director of human resources violate Vereecke’s 

First Amendment speech rights by reprimanding him, removing him from the Hall of Fame 

committee, and nonrenewing his contract as athletic director in retaliation for Vereecke’s filing a 

lawsuit against the school district on behalf of his daughter? 
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Holding:  No. 

Reasoning:  The Sixth Circuit assumed without deciding that Vereecke’s lawsuit on 

behalf of his daughter qualified as protected speech.  The court also assumed without deciding 

that Vereecke’s reprimands, the removal of Vereecke from his position of athletic director, and 

the police investigation were adverse employment actions.  The court then looked for a causal 

connection between the adverse employment actions and the speech.  The court stated that 

Vereecke’s removal as athletic coordinator nearly eight months after he filed his lawsuit did not 

provide sufficient temporal proximity, only coincidence.  The court also found Vereecke’s bad 

behavior to be a strong motivation for the letters of reprimand.  The Sixth Circuit, in looking at 

temporal proximity and other evidence, found the adverse actions taken against Vereecke were 

not motivated by retaliation for his protected speech. 

Disposition:  The Sixth Circuit affirmed the district court’s grant of summary judgment 

on the First Amendment claims. 

 Citation:  Weintraub v. Board of Educ. of City of New York, 489 F.Supp.2d 209 

(E.D.N.Y. 2007). 

Key Facts:  David Weintraub was employed as a teacher at Public School #274 in 

Brooklyn, New York in 1998 when the conflicts giving rise to this action happened.  On 

November 6, 1998 Weintraub sent a student to the office of Douglas Goodman, the assistant 

principal, for throwing a book at him.  Three days later the same student threw a book again at 

Weintraub, and was once again sent to Goodman for discipline.  Both times the student returned 

to class shortly after the incident.   

Later Weintraub approached Goodman about his response to the student and expressed 

his dissatisfaction with it.  Weintraub also spoke with other teachers in the school about the 
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incident, and then filed a grievance through his union representative.  Weintraub claimed these 

actions prompted a series of retaliation by Goodman and other school officials. Weintraub began 

to receive negative evaluations, disciplinary reports were placed in and ultimately removed from 

his file, he was falsely accused of sexual abuse of a student, and was arrested for misdemeanor 

attempted assault on allegedly false grounds.  Eventually Weintraub was terminated from his 

position.   

Weintraub filed suit under 42 U.S.C. § 1983 against the City of New York’s Board of 

Education for violation of his First Amendment rights.  The United States District Court for the 

Eastern District of New York heard the case first in Weintraub v. Bd. of Ed. of the City of New 

York (2006), (also Weintraub I).  In Weintraub I the court found Weintraub’s private 

conversation with Goodman, his speech to coworkers, and his filing of a grievance to be 

protected speech under the Pickering standard.  A month after Weintraub I was decided the 

Supreme Court made it’s ruling in Garcetti v. Ceballos (2006), which changed the standard for 

analysis of retaliation for speech claims.  The City of New York filed a motion requesting that 

the court reconsider its earlier decision in light of the recent Supreme Court decision in Garcetti.  

Issue:  Did the New York City Board of Education retaliate against Weintraub by giving 

him negative evaluations, placing disciplinary reports in his file, and ultimately terminating his 

employment in violation of Weintraub’s First Amendment speech concerning student discipline 

and safety to the principal, teachers, and a filing of a grievance with the union? 

Holding:  Yes, and no. 

Reasoning:  In Weintraub I the district court identified three categories of protected 

speech which Weintraub could claim: his private conversation with Goodman where he 

expressed his dissatisfaction with the book-throwing incident, his conversation with other 



 

296 
	

teachers about Goodman’s failure to impose adequate discipline, and the filing of the formal 

grievance.  The court referenced two similar appellate cases, Casey v. West Las Vegas Indep. 

Sch. Dist. (2007) and Freitag v. Ayers (2006), to underline the general principle in applying 

Garcetti to similar situations.  The court stated that when an employee brings a complaint, 

concern, or grievance about misconduct to an immediate supervisor, or pursuant to a duty to 

report imposed by law or policy, the employee is speaking as an employee and not as a citizen.  

The court further clarified that if the employee goes outside the established institutional channels 

to complain the employee is then speaking as a citizen and the speech is protected by the First 

Amendment.  Using the precedent set by Garcetti the court concluded that the private 

conversation with Goodman and the filing of the grievance were no longer viable speech for the 

purpose of a First Amendment retaliation claim.  In this case Weintraub’s speech to Goodman 

and his filing of a grievance were not protected.  Weintraub’s speech to his coworkers about his 

concerns was speech as a citizen and was protected.  The court held that Weintraub was not 

barred by Garcetti to present his claim, based solely on his conversations with his coworkers, to 

a jury. 

Disposition:  The district court granted in part and denied in part the defendants motion 

for summary judgment. 

 Citation:  Weintraub v. Board of Educ. of City of New York, 593 F.3d 196 (2nd Cir. 

2010). 

Key Facts:  David Weintraub was employed as a teacher at Public School #274 in 

Brooklyn, New York in 1998 when the conflicts giving rise to this action happened.  On 

November 6, 1998 Weintraub sent a student to the office of Douglas Goodman, the assistant 

principal, for throwing a book at him.  Three days later the same student threw a book again at 
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Weintraub, and was once again sent to Goodman for discipline.  Both times the student returned 

to class shortly after the incident.   

Later Weintraub approached Goodman about his response to the student and expressed 

his dissatisfaction with it.  Weintraub understood it was district policy for a student to be 

suspended if the student assaulted a teacher.  Weintraub also spoke with other teachers in the 

school about the incident, and then filed a grievance through his union representative.  Weintraub 

claimed these actions prompted a series of retaliation by Goodman and other school officials. 

Weintraub began to receive negative evaluations, disciplinary reports were placed in and 

ultimately removed from his file, he was falsely accused of sexual abuse of a student, and was 

arrested for misdemeanor attempted assault on allegedly false grounds.  Eventually Weintraub 

was terminated from his position.   

Weintraub filed suit under 42 U.S.C. § 1983 against the City of New York’s Board of 

Education for violation of his First Amendment rights.  The United States District Court for the 

Eastern District of New York heard the case first in Weintraub v. Bd. of Ed. of the City of New 

York (2006), (also Weintraub I).  In Weintraub I the court found Weintraub’s private 

conversation with Goodman, his speech to coworkers, and his filing of a grievance to be 

protected speech under the Pickering standard.  A month after Weintraub I was decided the 

Supreme Court made it’s ruling in Garcetti v. Ceballos (2006), which changed the standard for 

analysis of retaliation for speech claims.  The City of New York filed a motion requesting that 

the court reconsider its earlier decision in light of the recent Supreme Court decision in Garcetti.  

In 2007 the United States District Court for the Eastern District of New York granted in 

part and denied in part the defendants’ motion for summary judgment.  The district court 

identified three categories of speech for which Weintraub could claim retaliation.  Weintraub’s 



 

298 
	

private conversation with Goodman and his filing of a grievance through the union were two of 

the three categories of speech which were identified as barred by Garcetti.  The district court 

found Weintraub’s speech to his fellow teachers to be speech of a citizen, thus protected speech 

set by the standard of Garcetti.  The district court encouraged Weintraub to file an interlocutory 

appeal on the basis that the case involves a question of law where there is substantial ground for 

a difference of opinion.  Weintraub filed the appeal and the Second Circuit accepted it. 

Issue:  Does the First Amendment protect the filing of a grievance through the union? 

Holding:  No. 

Reasoning:  The Second Circuit referenced the Supreme Court’s reasoning in Garcetti v. 

Ceballos (2006) where the court cautioned the lower courts against construing a public 

employee’s official duties too narrowly, stating that the analysis was a practical one.  The circuit 

court in this case found Weintraub’s filing of a grievance to be pursuant to his official duties as a 

public school teacher and not protected by the First Amendment.  The court reasoned that 

Weintraub’s grievance was undertaken in the course of performing his primary teaching duties.  

The circuit court noted that Judge Calabresi’s dissent questioned the circuit’s decision and it’s 

conflict with the holding in Givhan v. Western Line Consolidated School District (1979).  The 

court argued that this decision did not conflict with Givhan because Givhan’s speech concerned a 

general impression black students may have while Weintraub’s grievance concerned the 

administration’s refusal to discipline a student who assaulted a teacher.  The court also stated the 

grievance had no relevant citizen analogue, and Weintraub did not attempt to publicly 

communicate the administration’s refusal to discipline a student for throwing books. 

Disposition:  The circuit court affirmed the decision of the district court. 
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 Citation:  White v. School Bd. of Hillsborough County, 636 F.Supp.2d 1272 (M.D. Fla. 

2007). 

Key Facts:  Mary White, an African-American, entered into a contract with the 

Hillsborough County school board to open the Wilbesan Charter School in July 2003.  White 

was director of Wilbesan.  While working as director of the school White attempted to get a 

black military man certified as a vocational teacher.  White claimed her attempts angered school 

district employee Charlene Staley.  White alleged that Staley and two employees of the local fire 

rescue engaged in a conspiracy to close the charter school by requiring a second fire safety 

inspection in violation of statutory requirements.  White alleged that the fire safety inspection 

rules were enforced against Wilbesen but not charter schools owned and operated by white 

people.  White reported an allegedly falsified fire safety report to the chief officer of the school 

district in June 2005.  In August 2005 the district terminated Wilbesan’s charter.  White filed suit 

against the school district under 42 U.S.C. § 1983 claiming the termination of the school’s 

charter was retaliation for White’s reporting of the allegedly falsified fire safety report and her 

attempts to certify the vocational teacher. 

Issue:  Did the school board violate White’s First Amendment speech rights by revoking 

the charter to the school White directed in retaliation for White’s speech reporting an allegedly 

falsified fire safety report and attempts to get the vocational teacher certified? 

Holding:  Undecided. 

Reasoning:  The United States District Court for the Middle District of Florida referenced 

Garcetti v. Ceballos (2006) and found that it was unclear whether or not the letters White 

claimed were protected speech were written as part of her official duties, or in what context they 

were written.   
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Disposition:  The district court denied the defendant’s motion to dismiss White’s claims 

for retaliation in violation of the First Amendment. 

 Citation:  Whitfield v. Chartier Valley Sch. Dist., 707 F.Supp.2d 561 (W.D. Pa. 2010). 

Key Facts:  Tammy Whitfield was employed with Chartier Valley School District 

(CVSD) for 21 years.  Starting as a substitute teacher, she worked her way up to an instructional 

support teacher for the entire district.  In 2000, Whitfield earned her doctorate and after a time as 

special education director she became the assistant superintendent in November 2004 with a five 

year contract.  In 2006, Tim McConnell, the Dean of Students at the middle school, failed to 

obtain the required certification to continue working in the position.  McConnell was directed to 

attend university classes to obtain his certification but he refused to do so.  The superintendent 

asked Whitfield to investigate enrollment policies at local universities in order to determine if 

McConnell had had sufficient opportunity to take the classes. 

After McConnell was suspended for 20 days he appealed the suspension and a public 

hearing was held in November 2006.  At the meeting Whitfield testified under oath the findings 

of her investigation.  Two board members booed and heckled her while she gave her testimony 

against McConnell.  At one point the comments from the board members was so disruptive the 

solicitor for the district asked the hearing officer to remind the audience that the format was not a 

public meeting but a public hearing and they needed to refrain from reacting verbally to 

testimony.  After Whitfield gave her testimony a school board member stood up and began 

yelling claiming Whitfield had been lying.  In February 2007 McConnell’s suspension was 

upheld. 

Issues over McConnell’s position continued to crop up in the community.  The district 

was fined over $11,0000 for McConnell not holding the proper certification.  Controversy arose 
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over McConnell’s contract as varsity basketball coach, and over changing his position so he was 

not required to hold the certification necessary to the Dean of Students position.  In 2009 

Whitfield was informed that her contract was about to expire.  Whitfield worked with the 

Director of Human Resources to draft a new contract.  Upon advice of the Director of Human 

Resources the school board formed a committee to deal with Whitfield’s contract.  In May 2009 

a friend of Whitfield relayed a conversation he had with a board member who stated Whitfield 

would not get a contract because of her testimony against McConnell. 

On the night of the board meeting where Whitfield’s contract would be presented the 

school board was advised by the superintendent that if they could no approve her new contract 

they needed to open up the position to prevent her old contract from automatically renewing.  

The same board member who told Whitfield’s friend she would not get her contract, moved to 

open the position to consider other candidates.  Some of the board members who voted approval 

of the motion stated it was not a reflection on Whitfields performance, but to buy time for 

consideration of her contract.  After the meeting the board secretary was told to amend the 

minutes of the meeting to reflect comments made by certain board members.  The board then did 

not form a committee to deal with the contract or address Whitfield’s employment. 

Whitfield informed the school board in June 2009 that she had retained legal counsel to 

represent her in all matters concerning her employment, particularly the changes made to her 

contract.  Her counsel welcomed negotiations of her contract.  At the August executive session 

two board members refused to negotiate or deal with Whitfield because she hired an attorney.  

Whitfield filed suit in federal court against the school district claiming the school board violated 

her First Amendment rights by refusing to negotiate her contract and allowing it to expire in 



 

302 
	

retaliation for her testimony against McConnell.  Whitfield made a motion for a preliminary 

injunction. 

Issue:  Did the school district and school board violate the First Amendment speech rights 

of Whitfield by refusing to negotiate a new contract and opening the position to prevent an 

automatic renewal of contract in retaliation for testimony Whitfield gave in a public board 

hearing about an employee who failed to complete contract requirements? 

Holding:  Yes. 

Reasoning:  The principle issue in this case is whether an assistant superintendent’s 

testimony under oath is protected under the First Amendment in light of the Supreme Court’s 

decision in Garcetti v. Ceballos (2006).  Since the Garcetti court did not address the application 

of the First Amendment on trial testimony the United States District Court for the Western 

District of Pennsylvania looked to the settled principles provided in past cases like Reilly v. City 

of Atlantic City (2008), Branzburg v. Hayes (1972), and United States v. Nixon (1974) to reason 

that the duty to testify truthfully is not vitiated by one’s position as a newsman or President of 

the United States.  These courts reasoned that it is a citizen’s obligation to testify truthfully, 

whether employed by the government or not.  The court quoted the Third Circuit in Reilly v. City 

of Atlantic City (2008) to state that a government employee is not simply performing his or her 

job duties when testifying truthfully, but “is acting as a citizen and is bound by the dictates of the 

court and rules of evidence” (p. 575).  The district court concluded that testimony given in court 

constitutes citizen speech and is not dismissed based on the doctrine from Garcetti.  Therefore, 

the testimony Whitfield provided under oath at the school board disciplinary hearing could not 

be barred by Garcetti.  If the board had tried to control Whitfield’s testimony they would have 

violated Whitfield and McConnell’s due process rights.   
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The district court then applied the Pickering standard and found that the testimony at the 

hearing addressed a matter of public concern, mainly because the setting and context speaks 

volumes as to whether it is of concern to the public.  The court noted that the school district 

failed to identify any interests it would have in promoting efficiency and the court found the 

balancing test weighed in favor of Whitfield.  The record supports that two board members voted 

to open Whitfield’s position, in part because of her testimony against McConnell.  The record 

also shows that three board members harbored bias and resentment towards Whitfield for hiring 

an attorney and filing suit to protect her rights.  These board members have refused to 

renegotiate her contract. All of them appeared to be motivated in violation of the First 

Amendment.  The court concluded that Whitfield had demonstrated her speech was the 

motivating factor in her adverse employment action, and the school board had failed to provide 

evidence that they would have taken the same course of action regardless of Whitfield’s speech. 

Disposition:  The district court granted Whitfield’s motion for injunctive relief. 

 Citation:  Wilbourne v. Forsyth County School Dist., 306 Fed.Appx. 473 (11th Cir. 2009). 

Key Facts:  Amelia Wilbourne filed suit against the school district, its human resources 

director, and a Professional Standards Commission (PSC) investigator under 42 U.S.C. § 1983 

claiming they retaliated against her by issuing a ‘letter of directive’ to be placed in her personnel 

file and filing a complaint against her with the PSC for unprofessional conduct.  Wilbourne 

claimed these acts were in retaliation for her filing a complaint with the PSC for a teacher 

abusing her disabled son, and Wilbourne’s confrontation with an administrator at her son’s 

school over the discipline plan created for her son.  The United States District Court for the 

Northern District of Georgia granted summary judgment in favor of the defendants.  Wilbourne 

appealed. 
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Issue:  Did the school district, Director of Human Resources, and the investigator of PSC 

violate the First Amendment speech rights of Wilbourne by placing a ‘letter of directive’ in her 

personnel file and filing a complaint with PSC for ‘unprofessional conduct’ in retaliation for 

Wilbourne’s prior filing of a complaint with PSC against a teacher abusing her son and her 

confrontation with a school administrator regarding the projected discipline of her son? 

Holding:  No, her speech was personal. 

Reasoning:  The Eleventh Circuit looked to the content, form, and context of the speech 

to determine if Wilbourne’s speech was public or private in nature.  The Eleventh Circuit found 

Wilbourne’s comments to be entirely personal, and the context of her speech private. 

Disposition:  The Eleventh Circuit affirmed the district court’s grant of summary 

judgment in favor of the defendants. 

 Citation:  Wilcoxon v. Red Clay Consolidated School Dist. Bd., 437 F.Supp.2d 235 (D. 

Del. 2006). 

Key Facts:  In October 2002 Richard Wilcoxon was hired as a physical education and 

health teacher at Skyline Middle School.  During the fall and winter of the 2002 school year 

Wilcoxon team-taught with a long term substitute until the regular teacher, Janay Freebery, 

returned from her sabbatical in early 2003.  Wilcoxon alleged that Freebery was often tardy or 

absent during class time.   

Wilcoxon and Freebery continued teaching together the next school year.  Wilcoxon 

alleged that Freebery continued to be tardy or absent during duty times, and often would leave 

during class time and force him to cover her portion of the class.  Wilcoxon confronted Freebery 

in October of 2003 about her absences.  Shortly after this Wilcoxon learned that Freebery had 

told staff and administrators that Wilcoxon was hard to work with.  Based upon advice from two 
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senior staff member Wilcoxon began to keep a private journal recording the dates and times of 

Freebery’s absences, as well as other pertinent information about her conduct, in a locked drawer 

in his office.  Wilcoxon believed that the journal would protect him from any liability should a 

student be injured during class while Freebery was absent. 

On December 15, 2003 Wilcoxon was out sick and Assistant Principal Rumford entered 

his office to locate a student list for the substitute.  The list was not located by Rumford but he 

did find Wilcoxon’s journal and gave it to Freebery.  Freebery then brought it to Principal 

Basara.  Rumford called Wilcoxon at home to inform him of the event. 

When he returned to work Wilcoxon was required to meet with Basara to explain the 

journal and was verbally reprimanded by Basara.  This began a long process of harassment by 

Basara and Freebery, who demanded to know the identities of the teachers who suggested he 

keep the journal.  When Wilcoxon refused to reveal them, Freebery threatened to file a sexual 

harassment complaint and claimed Wilcoxon had said inappropriate things to her.  Eventually 

Basara presented Wilcoxon with a disciplinary letter stating he had made inappropriate 

comments which Wilcoxon refused to sign.  Wilcoxon was not affored union representation at 

any of these meetings.  Basara gave Wilcoxon a series of disciplinary letters over the next 

months.  After Wilcoxon filed a state complaint of discrimination he received his first negative 

evaluation from an unannounced observation by Basara.   

On May 5, 2004 Wilcoxon was called into a meeting with Basara and a union 

representative and was given another disciplinary letter for not securing a small amount of 

money from an event, money that was stolen from his desk.  On May 11, 2004 Wilcoxon was 

given another disciplinary letter for inappropriate lesson plans, although they were identical to 

Freebery’s plans and Freebery was not disciplined.  On May 14, 2004 Wilcoxon was called to a 
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meeting without notice or union representation where Basara informed him his contract would 

not be renewed for the following school year.  Wilcoxon filed suit under 42 U.S.C. § 1983 

claiming retaliation in violation of his First Amendment rights for keeping a private journal. 

Issue:  Did the school district violate the First Amendment speech rights of Wilcoxon by 

threatening him, giving him a negative evaluation, placing several disciplinary letters in his 

personnel file (including one for inappropriate lessons which were identical to his co-teacher 

who received no discipline) and eventually non-renewing his contract in retaliation for his 

journal? 

Holding:  Yes. 

Reasoning:  The United States District Court for the District of Delware first analyzed 

this case under the doctrine set by Garcetti v. Ceballos (2006) to determine if Wilcoxon’s speech 

was made as a citizen or as an employee.  The court found that Wilcoxon’s journal containing 

the absences of a fellow teacher was not written pursuant to his official duties because he was 

not employed to monitor the absences of other teachers.  The district court held previously in 

McHugh v. Bd. of Edu. of the Milford Sch. Dist. (2000) that issues of student safety were matter 

of public concern.  Using this case the court affirmed that Wilcoxon’s journal also addressed a 

matter of public concern.  The fact that Wilcoxon’s journal was private and not shared with the 

public does not change the protection it is afforded.  The court noted that the focus should be on 

the nature of the information not on the audience.  The district court also noted the precedence 

set in Givhan v. Western Line Consolidated School District (1979) about protecting speech on a 

matter of public concern that is shared privately.  Based on all of these elements the court found 

Wilcoxon’s journal was protected speech under the First Amendment. 
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Disposition:  The United States District Court for the District of Delaware denied the 

defendants’ motion to dismiss the complaint. 

 Citation:  Williams v. Dallas Independent School Dist., 480 F.3d 689 (5th Cir. 2007). 

Key Facts:  Gregory Williams was employed as Athletic Director and Head Football 

Coach at Pinkston High School in the Dallas Independent School District.  In the summer before 

the 2003 school year Williams repeatedly asked the school’s office manager for information 

concerning the athletic funds, but was unable to get a specific amount.  In late September 

Williams wrote a memo to the office manager, copied to the principal, complaining of the office 

manager’s failure to provide information about athletic funds.  Williams also questioned the 

information he had received that the athletic fund had a negative balance although he had 

charged only $165 against the $1000 credit he deposited.   

Two months later Williams wrote another memo to the principal expressing his concern 

regarding the athletic funds.  Williams questioned the use of funds for the different teams and 

how the school was engaging in a practice different from other schools in the state.  Four days 

later the principal removed Williams as Athletic Director under an emergency removal and 

administrative leave.  In March the school district decided not to renew Williams’ contract.  

Later in March the district placed the principal and the office manager on administrative leave 

pending an investigation of financial accountability matters.   

Williams sued the school district under 42 U.S.C. § 1983 alleging the school district 

removed him as Athletic Director in retaliation for his speech.  The district court granted 

summary judgment in favor of the school district, holding that Williams’ memo did not address a 

matter of public concern.  Williams appealed. 
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Issue:  Did the school district violate the First Amendment speech rights of Williams by 

removing him as Athletic Director in retaliation for his protected speech? 

Holding:  No. 

Reasoning:  Williams argued that his case was identical to that in Pickering v. Board of 

Education (1968) but the Fifth Circuit reasoned that the recent Supreme Court decision in 

Garcetti v. Ceballos (2006) added a layer to the Pickering balance test.  The court stated that 

Garcetti changed protected speech so that “even if the speech is of great social importance, it is 

not protected by the First Amendment so long as it was made pursuant to the worker’s official 

duties” (p. 692).  In this case the school district admitted that an athletic director was not 

required to write memos to the principal regarding athletic funds.  Based on the Supreme Court’s 

reasoning in Garcetti as well as decisions made in other circuits (Freitag v. Ayers, 2006; Battle v. 

Bd. of Regents, 2006; Mills v. City of Evansville, 2006) the court found Williams’ memos 

focused on his daily operations of his job as athletic director.  Thus, Williams speech was made 

pursuant to his official duties and was not protected. 

Disposition:  The Fifth Circuit affirmed the district court’s grant of summary judgment in 

favor of the school district. 

 Citation:  Winder v. Erste, 566 F.3d 209 (D.C. Cir. 2009). 

Key Facts:  Alfred Winder was hired as General Manager of the transportation division 

for the District of Columbia Public Schools (DCPS) in 1999.  Winder’s duties primarily 

consisted of helping DCPS comply with court orders issued in Petties v. District of Columbia, a 

class action suit brought by parents of special education students frustrated with the district’s 

inability to provide adequate transportation for their children.  The Petties court appointed a 
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Special Master and a Transportation Administrator to oversee implementation of the orders.  

Winder’s job included regular communications with them. 

In 2002, the DCPS abolished the positions of all managers and created new managerial 

jobs.  Winder applied for the position identical to his old, and was hired under a one year 

contract term.  However, before the end of his contract, he was fired.  Winder alleged that 

tensions had developed between himself and his supervisors when they resisted or interfered 

with efforts to comply with the Petties orders.  In late 2002 Winder made 50 phone calls to the 

Special Master reporting problems with his supervisors.  Winder claimed his supervisors began 

to retaliate against him and pressured him to resign.   

In January 2003 Winder’s supervisors were asked to testify at a D.C. Council Committee 

meeting regarding a recent DCPS bus driver walkout.  When the supervisors failed to provide 

answers to the satisfaction of the committee, Winder was called to testify.  Winder alleged that 

his testimony made his supervisor, Louis Erste, angry and Erste was openly hostile to him after 

the meeting.  A month later Winder filed a complaint with the D.C. Inspector General against his 

supervisors claiming the difficulties they were causing and preventing Winder from carrying out 

his job duties. Eventually, while on preapproved medical leave, he was terminated from his 

position.  Winder sued the DCPS and Erste, under 42 U.S.C. § 1983, for retaliating against him 

in violation of his First Amendment speech rights. 

Issue:  Did the school district violate Winder’s First Amendment speech rights by 

creating a hostile work environment and terminating his employment in retaliation for Winder’s 

complaint to D.C. Inspector General his testimony before D.C. Council, and his reports to Petties 

Special Master regarding mismanagement of transporation and failure to comply with court 

orders? 
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Holding:  No. 

Reasoning:  Winder argued that he spoke as a citizen because his statements were outside 

the chain of command, and were made publicly and voluntarily.  However, Winder also admitted 

that his job responsibilities included implementing the Petties court orders and reporting 

regularly to the Special Master.  The D.C. Circuit stated that the cases within the circuit that 

applied Garcetti consistently held that a public employee speaks without First Amendment 

protection when reporting conduct that interferes with job responsibilities, even if the speech is 

made outside the chain of command.  Using the same reasoning this court found all of Winder’s 

speech was made pursuant to his official duties because it was made in an attempt to fulfill the 

Petties orders.  The circuit court also noted that while the First Amendment did not protect 

Winder, there should be whistleblower protection laws that would. 

Disposition:  The circuit court affirmed the district court’s grant of summary judgment in 

favor of the defendants on Winder’s First Amendment retaliation claim. 

 Citation:  Wingate v. Gage County School District, No. 34, 528 F.3d 1074 (8th Cir. 2008). 

Key Facts:  Nancy Wingate began working for the Gage County School District in 1969 

as a full-time teacher.  In 1976 or 1977 Wingate switched to a part-time schedule working eight 

hour days, three times a week.  In 2000 the school district hired John Brazell as superintendent of 

schools.  Brazell changed Wingate’s schedule to five hours a day, five days a week and offered 

her an additional part-time position as a Title I paraeducator.  Wingate began working as both a 

part-time teacher and a part-time paraeducator. 

In 2001 Wingate decided she wished to return to a full-time teaching position.  Over the 

next three years Wingate applied for four different teaching positions in the district.  For one 

reason or another Wingate did not have the necessary endorsements or experience the district 
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needed for the positions, so she was not interviewed for any of the positions.  Wingate filed suit 

against the school district and Superintendent Brazell under 42 U.S.C. § 1983 claiming her First 

Amendment rights were violated in retaliation for her speech. 

Issue:  Did the school district and superintendent’s refusal to hire Wingate in a full-time 

teaching position constitute a violation of her First Amendment speech rights regarding 

complaints she made to the superintendent about now being paid full-time, a request to a school 

board member for a full-time position, and requesting the superintendent give reason why she 

was not hired? 

Holding:  No. 

Reasoning:  The Eighth Circuit noted that the district court identified four instances of 

Wingate’s speech: complaints made to Brazell about the part-time Title I position not being paid 

as a full-time teacher, her unsuccessful applications for full-time teaching positions, her request 

to Brazell for an explanation of why she was not interviewed, and her request to a school board 

member that she be made a full-time Title I teacher.  The circuit court referenced Connick v. 

Myers (1983) and found all four of these instances of speech dealt with Wingate’s own personal 

interests.  The court found she was not speaking as a concerned public citizen but as an employee 

concerned with the district’s internal practices and policies. 

Disposition:  The Eighth Circuit affirmed the district court’s grant of summary judgment 

in favor of the school district. 

 Citation:  Woodlock v. Orange Ulster B.O.C.E.S., 281 Fed.Appx. 66 (2nd Cir. 2008). 

Key Facts: Nancy Woodlock worked for the school district as a special education 

counselor.  She sued the school district and the principal, Jack McHale, under 42 U.S.C. § 1983 

claiming First Amendment retaliation for her speech regarding a student called M.C. and the lack 
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of physical education and art classes offered through a satellite campus of the school district.  

The United States District Court for the Southern District of New York denied McHale’s motion 

for summary judgment on the basis of qualified immunity.  McHale appealed the decision to the 

Second Circuit. 

Issue:  Did the school board violate the First Amendment speech rights of Woodlock by 

constructively terminating her employment in retaliation for her speech regarding a student and 

the lack of physical education and art classes at a campus? 

Holding:  No. 

Reasoning:  The Second Circuit looked to the precedence set in Garcetti v. Ceballos 

(2006) to determine if Woodlock’s speech was made as a citizen on a matter of public concern.  

The circuit court found that Woodlock’s communications regarding M.C. and the lack of 

physical education and art classes at the satellite campus were made pursuant to her official 

duties as a special education counselor. 

Disposition:  The Second Circuit reversed and remanded the district court’s decision with 

instructions to dismiss the action. 

 Citation:  Woods v. Enlarged City School Dist. of Newburgh, 473 F.Supp.2d 498 

(S.D.N.Y. 2007). 

Key Facts:  In August 2000 Denise Woods was hired as a Program Specialist at an 

elementary school in the school district.  The position of program specialist was a teaching 

position, not administrative, and had a two-year contract term.  Woods alleged that at the onset 

of her employment she was made to feel uncomfortable and unwelcomed by several Caucasian 

employees of the district.   
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In July 2001 Woods was appointed as assistant principal on a three-year contract.  Woods 

alleged that upon her promotion certain teachers treated her with disrespect, often in front of 

others including parents and the principal.  Woods’ alleged that the principal did not reprimand 

them for their behavior.  Over time the principal began to act as an accomplice to the teachers 

attacks on Woods in faculty meetings and other meetings between the parties in the midst of the 

dispute.  Eventually Woods refused to attend these meetings where the agenda appeared to be 

designed to attack her and her role as assistant principal, unless she had legal representation.  In 

May 2002 the principal wrote her up for insubordination when she didn’t attend a meeting 

because her legal representative could not make it.  Woods then made her first complaint to 

Superintendent Johns about the situation and requested a transfer to another school.  When a 

position came open Woods was not transferred because of her unresolved personnel issues at the 

elementary school. 

Around this time Larry Woods, the husband of Denise Woods and an administrator in the 

district, was in a meeting with Johns discussing the recruitment of minorities to the district.  

Larry Woods told Johns that the district recruited minorities but didn’t support them once they 

were hired.  This led to a private discussion about the situation with Denise Woods at the 

elementary school.  Johns directed Assistant Superintendent Henderson to investigate.  Johns 

later testified that Henderson found Woods’ problems to not be related to race.  Woods’ 

continued to have problems with certain teachers and with the principal, who Woods’ alleged 

attempted to make her look bad in public and question her authority.  In July 2002 the principal 

issued her a negative evaluation. 

Problems continued over the next year even though the principal and Woods were both 

placed on corrective action plans.  In July 2003 Woods was upset again by her performance 
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evaluation.  She spoke to Johns about it but again did not mention that the issue was racial.  In 

August 2003 Woods had to seek psychological treatment for post traumatic stress disorder from 

her job.  Woods missed several months of work on medical leave and was terminated in March 

2004. 

Woods sued the school district and the superintendent under 42 U.S.C. § 1983 for 

retaliating against her for her and her husband’s comments regarding a hostile work environment 

and racial discrimination. 

Issue:  Did the school district and superintendent violate the First Amendment speech 

rights of Woods by terminating her employment in retaliation for complaints that she was 

subjected to racial discrimination? 

Holding:  No. 

Reasoning:  The United States District Court for the Southern District of New York 

analyzed Woods speech to determine whether her speech was made as a citizen or as an 

employee.  The district court found that Woods’ complaints addressed her individual 

employment and the manner in which she was treated at work.  The court noted that Woods’ 

complaints to Johns regarding her performance evaluations and the racial discrimination she was 

subjected to were made in private.  Her speech also did not reveal district-wide racism or address 

the impact of racism on the school environment.  Her speech was only an attempt to alleviate her 

own personal situation in the workplace. 

Disposition:  The district court granted summary judgment in favor of the school district. 

 Citation:  Zandberg v. Edmonds School Dist. No. 15, 378 Fed.Appx. 714 (9th Cir. 2010). 

Key Facts:  Mark Zandberg resigned as a school district employee after the district issued 

him a Letter of Direction with guidance to Zandberg regarding future communications on behalf 
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of the school district.  The letter directed Zandberg to distinguish personal opinion from 

communication on behalf of the district, particularly those that lent themselves to 

“editorializing.”  Zandberg sued the school district under 42 U.S.C. § 1983 claiming violation of 

his First Amendment rights. 

Issue:  Did the school district violate the First Amendment speech rights of Zandberg by 

issuing him a Letter of Direction? 

Holding:  No. 

Reasoning:  The Ninth Circuit reviewed the decision of the United States District Court 

for the Western District of Washington and found the court had properly concluded that 

Zandberg had failed to provide evidence that the school district had retaliated against him 

through an adverse employment action. The court found that the school district’s actions were 

not reasonably likely to deter an employee from engaging in protected speech. 

Disposition:  The Ninth Circuit affirmed the district court’s grant of summary judgment 

in favor of the school district. 


