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ABSTRACT 

 Albeit deemed as the safest means of transportation by the National Highway 

Transportation Safety Board, pupil transportation services do encounter issues of negligence that 

expose school districts to litigation. This study examines the historical development of case law 

pertaining to mass pupil transportation systems, specifically bus driver actions from a legal 

perspective. This dissertation focuses on ways to assess the effectiveness of current preventative 

measures to preventing the act that might be negligent or preventing a negligent action against a 

school district or its employees. These goals were met by examining current literature associated 

with pupil transportation as well as 105 court cases involving litigation from a variety of states 

and court jurisdictions. The cases briefed in this study are arranged by subtopic and peruse 

federal and state law.  

 This study produced a number of key findings relevant to pupil transportation employees 

and tort liability issues. First, the study provides an anlysis of cases pertaining to criminal 

background checks, medical conditions, and drug testing as a means of prohibiting individuals 

with problematic issues from attaining employment as a bus driver. Secondly, exposure to 

litigation through negligent acts of bus drivers and other affiliated transportation employees were 

addressed by examining negligence associated with arriving at or waiting at the bus stop, while 

driving resulting in student injury, driver issues, driving a bus resulting in injury to property or 

others, alighting from a bus resulting in student injury, independent contractors, liability 

insurance, cell phones, and seat belts. 
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The conclusions drawn from this research were that current approaches to addressing 

negligence associated with pupil transportation were deficient because they failed to embrace the 

need for in-depth training for bus drivers, teachers, building-level administrators, and district-

level administrators. This research argues for annual training, conducted by a legal expert, for all 

individuals affiliated with pupil transportation services in order to reduce the number of student 

injuries and/or fatalities associated with such services as well as for the protection of school 

district finances through adequate training in an attempt to reduce litigation associated with pupil 

transportation and tort liability by fostering extensive communication networks to address 

problematic areas.  
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CHAPTER I 

INTRODUCTION TO THE STUDY 

Introduction 

 In the 21st century, school administrators are faced with an array of issues that could 

have a compelling impact upon educational endeavors. Recently, attention politically has been 

placed on instructional supervision aspects of the job for most educators. However, the 

management aspects of the job, including pupil transportation, is just as important. Dellinger 

(1981) noted that “although transportation is ancillary to education, it is necessary to assemble 

children in a timely way for schooling” (p. 89). She emphasized that “pupil transportation is one 

of the school’s most serious responsibilities because of the very present possibility of injury or 

death” (p. 89). The prevalence of bus accidents causing injury has grown proportionately to the 

increase of public transit system use and the number of children riding school buses. However, 

the National Transportation Safety Board still deems school buses as one of the safest passenger 

vehicles in the nation.  

Nonetheless, Morgan Adams (2008) indicated that national statistics indicated that an 

estimated 12,000 children are injured annually in school bus accidents and out of that total, 20 

children die as a result of the accident. Comparatively, in 2002, Alabama had 576 bus related 

accidents which injured 96 passengers, 22 drivers and resulted in 3 related fatalities. This is a 

very small amount when you consider the number of student rides annually. With 374,000 

students transported each day by almost 7,000 school bus drivers, this calculates to 

approximately 67 million chances annually that a driver or student could be injured in a school 
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bus collision. Due to the safe driving of Alabama’s school bus drivers and the fact that Alabama 

school buses are among the safest and most efficient in the United States, the actual number of 

injuries and fatalities remains low. Also, consider that the figures cited contain no mileage for 

extracurricular activities, only to and from school. Sadly, seven fatalities have occurred in 

Alabama since 1969. One fatality occurred when a school bus ran over a child after unloading, 

another happened as a result of a passing motorist hitting a child at a school bus stop, and one 

adult was killed when the car he was driving collided with a school bus (Alabama State 

Department of Education, 2011). In 2006, four additional fatalities occurred in Huntsville, 

Alabama when a school bus carrying 40 students from Lee High School fell 30 feet to the street 

below an overpass on Interstate 65 and landed on its front end before flipping over. In this crash 

a circuit judge approved four wrongful death settlements and more are likely to ensue. Thus, the 

financial impact associated with school bus crashes can become significant. 

In the wake of the tragic school bus accident in Huntsville, Alabama, Governor Bob 

Riley launched the nation’s largest and most thorough investigation of whether seat belts should 

be required on school buses. Turner et al. (2010), in conjunction with Lindly (2010), conducted a 

3-year study that was prepared by the University Transportation Center for Alabama which 

analyzed the cost effectiveness of lap/shoulder seat belts on large Alabama school buses. Upon 

conclusion of the study, Turner et al. and Lindly (2010) indicated that most school bus pupil 

fatalities occur outside buses in or near loading zones. Furthermore, it was indicated that more 

lives could be saved by way of enhanced safety measures in loading/unloading zones rather than 

in installation of seat belts. These treatments, as Turner et al. and Lindly suggest, are also less 

expensive than seat belts. Moreover, the report provided eight examples of less expensive safety 

measures including bus driver training, better technology, and greater enforcement of violations 
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of the no-passing laws. This study reaffirms the NTSB study (2006) that noted that nationally, 

there are about 20 school bus fatalities annually, but three quarters occur outside the bus, so there 

is an average of about five pupil fatalities inside school buses annually. Thus, as Turner et al. and 

Lindly (2010) indicated, it is not cost effective to retrofit seat belts to school buses. It is more 

efficient to phase in seat belts as new buses are purchased.  

Undoubtedly, robust amounts of literature support safe routes to and from school for all 

children. Taxpayers have spent billions of dollars each year maintaining and updating school bus 

fleets and the amount needed to sustain safer rides to school will likely increase in the near 

future. Unlike Alabama, many states have not kept pace with the “safe bus” campaign. Recent 

cases indicate the severity of concerns about mass pupil transportation and the financial impact it 

is having upon numerous school districts across the United States. School districts no longer 

escape unscathed in cases concerning pupil transportation. How can administrators understand 

the complexity of such a growing problem in education? The answer to this question lies 

partially in an understanding of educational law as examined through case law.  

Compliance with the law ensuring student safety and the protection of school district 

employees with regards to negligent acts while operating pupil transportation services has 

become a balancing act, as school districts seek to operate under financially-strained budgets. In 

order to grasp a firm understanding of the associated risks of operating pupil transportation 

services within a school district, one must peruse case law concerning pupil transportation. 

Albeit deemed as one of the safest modes of transportation, pupil transportation issues are real 

and complex in nature, as the interpretation of applicable laws vary by state. As administrators 

gain insight concerning the mass transportation of students in American school districts and how 

appropriate decision-making and preparation concerning busing can potentially save school 



4 
 

district millions of dollars in tort costs. Hopefully, the balance between student safety and 

financial stability will become clear to school district leaders as a result of this study. Moreover, 

one can see that management issues are just as important as instructional issues and those who 

fail to recognize this importance do so at her or his own peril. 

 

Statement of the Problem 

In an era of copious amounts of litigation, pupil transportation issues and tort liability 

claims have become a significant challenge for school administrators and school district 

transportation employees. School district administrators are faced with the challenges of 

balancing budgets, retaining highly-qualified teachers, promoting student achievement, 

maintaining school facilities, and maintaining an adequate system of transportation. School 

district administrators are constantly faced with issues of compliance with laws governing school 

district actions. Given that school district officials are charged with complying with rules and 

regulations that protect the students’ constitutional rights and issues of financial accountability, 

the means in which school officials maintain a balance between costly measures that ensure 

student’s rights to a safe route to and from school while protecting district personnel from 

liability issues often becomes obscured in the midst of financial instability.  

 

Significance of the Study 

As school districts are faced with the challenges of balancing budgets, retaining highly 

qualified teachers, promoting student achievement, maintaining school facilities, and maintaining 

an adequate system of transportation, school district administrators feel the increasing pressure to 

appease all school stakeholders. Given that most district leaders rise from the teaching ranks, 
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very few possess the essential background in legal studies needed in today’s society to address 

accusations of school bus driver liability. Therefore, most school boards retain a lawyer to 

address such concerns.  

Historically, courts have consistently held that school districts are not negligent unless 

there is a flagrant disregard for pupil safety and well being. However, school districts expend an 

exponentially high amount in legal services each year due to accusations of school bus driver 

negligence. In an attempt to become acutely aware of the legal concerns associated with pupil 

transportation and the multitude of laws that regulate a transportation system, teachers, 

principals, parents, bus drivers, central office personnel, and school board members should seek 

to identify problematic areas and seek resolutions. Additionally, an administrator’s thorough 

understanding of the parameters of school-related pupil transportation services will safeguard the 

rights of public school students and help school districts avoid unnecessary litigation. Examining 

the development of law concerning the safe and adequate pupil transportation for all students, in 

an attempt to make informed decisions as an administrator is significantly important.  

 

Statement of Purpose 

 The purpose of this research was to examine court cases about pupil transportation in K-

12 public schools as construed by federal and state courts of the United States. The cases briefed 

for this study were used as a data source to answer the research questions described below.  

 

Research Questions 

The research questions for this study were as follows:  

1. What issues arise in court cases involving K-12 public transportation and tort liability?  
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2. What are the outcomes in court cases involving K-12 public transportation and tort 

liability? 

3. What trends have emerged from case law relating to K-12 public transportation and 

tort liability? 

4. What legal principles can be discerned when dealing with K-12 public transportation 

and tort liability? 

 

Limitations of the Study 

The following limitations are relevant and significant to this research: 

1. The cases represented litigation pertaining to pupil transportation in the public schools 

from 1982 through 2010.  

2. Cases were limited to those heard at the state court, federal district court, federal 

appellate court, and United States Supreme Court levels having the keynote 159 (schools) under 

the sub-heading 159.5 (transportation of pupils to and from school or the provisions in lieu 

thereof), namely bus driver issues, which is located under keynote 159.5(6), in the West 

Education Law Digest System. 

3. The study was limited to public K-12 education in the United States. 

4. This study was conducted by a student in the Instructional Leadership program at The 

University of Alabama, and the scope of the study may be restricted because it was conducted by 

an individual who received training in instructional leadership not educational law. 

5. The research was conducted by an educator not an attorney. 
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Assumptions of the Study 

1. It was assumed that all court cases had been adjudicated in compliance with existing 

local, state, and federal laws. 

2. The cases associated with this research project were reported in West Education Law 

Digest under the topic of schools. 

3. The cases briefed and analyzed were obtained through keynote 159 (schools) under the 

sub-heading 159.5 (transportation of pupils to and from school or the provisions in lieu thereof), 

namely bus driver issues, which is located under keynote 159.5(6), in the West Education Law 

Digest System. 

4. The research is law related, but is for the purpose of qualitative research and not for the 

purpose of traditional legal research.  

5. Court cases placed in the pupil transportation category by the West Publishing 

Company were subject to the West editor’s personal views. 

 

Definitions 

The relevant legal terms used in this research study are defined in this section. 

 42 U.S.C. Sec. 1983: 

Every person who, under color of any statue, ordinance, custom, or usage of any State. . . 
subjects or causes to be subjected, any citizen of the United States . . . to the deprivation 
of any rights, privileges, or immunities secured by the constitution and laws, shall be 
liable to the party injured in an action at law, suit at equity or other proper proceeding for 
redress. (Miles, 2001, p. 18) 
 
Absolute immunity: “A complete exemption from civil liability, usu. afforded to officials 

while performing particularly important functions, such as a representative enacting a legislation, 

and a judge presiding over a lawsuit” (Black, 1999, p. 753). 
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Appeal: “Resort to a superior court to review the decision of an inferior court or 

administrative agency” (Black, 1979, p. 88). 

Brief: 

A written statement setting out the legal contentions of a party in litigation, esp. an 
appeal; a document prepared by counsel as a basis for arguing a case, consisting of legal 
and factual arguments and the authorities in support of them. (Black, 2005, p. 159) 
 
Case brief: “To identify the essential components of an opinion” (Statsky & Wernet, 

1995, p. 39).  

Case law: “The law to be found in the collection of reported cases that form all or part of 

the body of law within a given jurisdiction” (Black, 2005, p. 177-178). 

Certiorari:  

An extraordinary writ issued by an appellate court, at its discretion, directing a lower 
court to deliver the record in the case for review. The U.S. Supreme Court uses certiorari 
to review most of the cases it decides to hear. (Black, 2005, p. 187) 
 
Circuit court: “A court usually having jurisdiction over several counties, districts, or 

states, and holding sessions in all those areas” (Black, 2005, p. 302). 

 Citation: “A reference to a legal precedent or authority, such as a case, statute, or treatise 

that either substantiates or contradicts a given position” (Black, 2005, p. 201). 

Contributory negligence: “A plaintiff’s own negligence that played part in causing the 

plaintiff’s injury and that is significant enough (in a few jurisdictions) to bar the plaintiff from 

recovering damages” (Black, 1999, p. 1056). 

De facto: “Actual; existing in fact; having effect even though not formally or legally 

recognized” (Black, 2005, p. 352). 

 Defendant: “A person sued in a civil proceeding or accused in a criminal proceeding” 

(Black, 2005, p. 356). 
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Discretionary immunity: “A qualified immunity for a public official’s acts, granted when 

the act in question required the exercise of judgment in carrying out official duties (such as 

planning and policy-making)” (Black, 1999, p. 753). 

Disposition: “A final settlement or determination” (Black, 2005, p. 398). 
 

 Due process: “The conduct of legal proceedings according to established rules and 

principles for the protections and enforcement of private rights, including notice and the right to 

a fair hearing before a tribunal with the power to decide the case” (Black, 2005, p. 424). 

Federal Court: “A court having federal jurisdiction, including the U.S. Supreme Court, 

circuit court of appeals, district courts, bankruptcy courts, and tax courts” (Black, 2005, p. 304). 

Governmental function: 

A government agency’s conduct that is expressly or impliedly mandated or authorized by 
constitution, statute, or other law that is carried out for the benefit of the general public. 
Generally, a governmental entity is immune from tort liability for governmental acts. 
(Black, 1999, p. 704) 
 
Gross negligence: “A lack of slight negligence or care. A conscious, voluntary act, or 

omission in the reckless disregard of a legal duty and of the consequences to another party, who 

may typically recover exemplary damages” (Black, 1999, p. 1057). 

Holding: “A court’s determination of a matter of law pivotal to its decision; a principle 

drawn from such a decision; a ruling on evidence or other questions presented at trial” (Black, 

2005, p. 608). 

Immunity: “Any exemption from a duty, liability, or service of process; esp., such an 

exemption granted to a public official” (Black, 1999, p. 752). 

In loco parentis: “In place of a parent; instead of a parent; with a parent’s rights, duties, 

and responsibilities” (Black, 1979, p. 708).  

Issue: “A point in dispute between two or more parties” (Black, 2005, p. 690). 
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 Just cause (good cause): “A legally sufficient reason. The term is often used in 

employment-termination cases” (Black, 2005, p. 182). 

 Key-Number System: “A legal research indexing system developed by West Publishing 

Company (now the West Group) to catalogue American case law with head notes” (Black, 2005, 

pp. 721-722).  

Ministerial: “Of or relating to an act that involves obedience to instructions or laws 

instead of discretion, judgment, or skill” (Black, 1999, p. 1011).  

Neglect: “The omission of proper attention to a person or thing, whether inadvertent, 

negligent, or willful; the act or condition of disregarding” (Black, 2005, p. 871). 

Negligence: 

The failure to exercise the standard of care that a reasonable prudent person would have 
exercised in a similar situation; any conduct that falls below the legal standard 
established to protect others against unreasonable risk of harm, except for conduct that is 
intentionally, wantonly, or willfully disregardful of others’ rights. (Black, 2005, pp. 871-
872) 
 

 Opinion: “A court’s written statement explaining its decision in a given case, including 

the statement of facts, points of law, and rationale” (Black, 2005, p. 922). 

Per curiam opinion: “An opinion handed down by an appellate court without identifying 

the individual judge who wrote the opinion” (Black, 1999, p. 1119). 

 Plaintiff: “The party who brings a civil suit in a court of law” (Black, 2005, p. 966). 

 Precedent: “A decided case that furnishes a basis for determining later cases” (Black, 

2005, p. 986). 
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Proprietary function: 

A municipality’s conduct that is performed for the profit or benefit of the municipality 
rather than the benefit of the municipality rather than the benefit of the general public. 
Generally, a municipality is not immune from tort liability for proprietary acts. (Black, 
1999, p. 1235) 
 
Proviso: “A limitation, condition, or stipulation upon whose compliance a legal or formal 

document’s validity or application may depend” (Black, 1999, p. 1241). 

Punitive damages: “Damages awarded in addition to actual damages when the defendant 

acted with recklessness, malice, or deceit” (Black, 1999, p. 396). 

Qualified immunity: “Immunity from civil liability for a public official who is performing 

a discretionary function, as long as the conduct does not violate clearly established constitutional 

or statutory rights” (Black, 1999, p. 753). 

 Remand: “The act or an instance of sending something (such as a case, claim, or person) 

back for further action” (Black, 2005, p. 1070). 

Sovereign immunity: “A government’s immunity from being sued in its own courts 

without its consent” (Black, 1999, p. 753). 

Standard of care: “In the law of negligence, the degree of care should that a reasonable 

person should exercise” (Black, 1999, p. 1413). 

 State Court: “A court of the state judicial system, as opposed to a federal court” (Black, 

2005, p. 306). 

Statute: “A law passed by a legislative body” (Black’s Law Dictionary, 1996, p. 675). 
 
Statute of limitations: “A statute establishing a time limit for suing in a civil case, based 

on the date when the claim accrued (as when the injury occurred or was discovered)” (Black, 

1999, p. 1422). 
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Sua sponte: “Without prompting or suggestion; on its own motion” (Black, 1999, p. 

1433). 

Tort: “A civil wrong, independent of breach of contract, for which a court will provide 

relief in form of damages” (Cambron-McCabe, McCarthy, & Thomas, 2004).  

Vitiate: “To impair; to cause to have no force or effect” (Black, 1999, p. 1567). 
 
Wanton misconduct: “An act, or a failure to act, when there is a duty to do so, in reckless 

disregard of another’s rights, coupled with the knowledge that injury will probably result” 

(Black, 1999, p. 1014). 

Writ: “An order issued from a court requiring the performance of a specified act, or 

giving authority to have it done” (Black, 1979, p. 1441). 

 

Organization of the Study 

Chapter I of the research study serves as an introduction to the study. A statement of the 

problem, the significance of the problem, the purpose of the study, the research questions, the 

definition of operational terms, the limitations faced in the research, and the assumptions are 

included in the chapter.  

Chapter II contains a review of the literature in the research area, which includes tort 

liability and pupil transportation. In addition, it contains a historical overview of the Eleventh 

Amendment, district liability, negligent acts, and immunity defenses, and a summary of the 

literature where it relates to the research. 

Chapter III describes the methodology and procedures utilized in the study. It provides 

rationale and details specific to the qualitative study. 

Chapter IV includes the case briefs, case analysis, and summary. 
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Chapter V includes the summary, conclusions, recommendations for further study, and 

guidelines and principles for school administrators. 
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CHAPTER II 

REVIEW OF THE LITERATURE 

Introduction 

 Educational endeavors since the early 1900s have played a pivotal role in shaping the 

American way of learning and excelling in society. However, the journey is not without 

obstacles. As formal schooling began to grow, ancillary services such as mass pupil 

transportation became prevalent. However, the means by which students arrive to and depart 

from school have often been overlooked in the literature. Nevertheless, literature indicates a 

substantial amount of litigation exists concerning pupil transportation and tort liability.  

The concept of transporting students to and from public schools by the school district is a 

function of the broader concept of compulsory attendance. Accordingly, if students are required 

to attend school, then they should have a safe means of doing so in order to receive an education. 

However, as indicated by literature, this endeavor does not come without a cost. Initially, 

Bolmeir (1955) argued that “since pupil transportation has developed into one of the most 

important, costly, and hazardous of the auxiliary services of the schools, it is not surprising that it 

should be the subject of much legislation and frequent litigation” (p. 45). According to Berlin 

(2009), the risk of such litigation has grown extensively as our society has turned increasingly 

litigious and school populations have become more diverse and challenging. According to 

Berlin, when one throws in the demands placed upon school officials by policies such as No 

Child Left Behind and the Americans with Disabilities Act, you have a perfect storm in which 

educators can err. 
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Legal experts agree that a major responsibility of today’s educational leaders is to 

provide a healthy, safe, and hazard-free school milieu that lessens the likelihood of injury to 

students. What makes this task more difficult is the fact that school personnel at all levels of 

education are faced on a daily basis with the potential for accidents (unforeseen occurrences) 

involving students. Vacca and Evans (1986) argued that while school officials, administrators, 

teachers, and other school personnel, including bus drivers, cannot guarantee that the school 

milieu will be “accident free,” prudence must be practiced to reduce the possibilities of student 

injury. Furthermore, Vacca and Bosher (2003) noted that literature demonstrates, despite the best 

efforts of diligent school principals, teachers, coaches, custodians, bus drivers, and others, 

student injury remains a fact of life. According to Catano and Stronge (2006), contemporary 

principals find themselves juggling competing tasks on a day-to-day basis. This juggling act 

requires them to balance demands placed upon them by educational forces and external 

stakeholders. From the national level to the local level, school administrators are heavily 

scrutinized. This scrutiny stems from political pressure to ensure accountability at both academic 

and management areas of school leadership.  

Administrators have the daunting task of developing a vast repertoire of knowledge 

concerning safe and orderly schools while ensuring the rights of all students. Furthermore, 

Militello, Schimmel, and Eberwein (2009) noted that, guided by the U.S. Constitution, state law, 

and local regulations, principals must deliver educational services as required by law. More 

importantly, they are responsible for knowing and respecting the rights of their students and 

teachers as guaranteed by the U.S. Constitution (p. 27). Accordingly, Militello et al. (citing 

Fischer, Schimmel, & Stellman, 2007) suggested that there is a “wide range of legal issues that 

influence the lives of teachers, students, parents, and administrators” (p. 27). Despite the 
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intimidating amount of law, school officials “ignore the law at their peril . . . and may be held 

personally liable in money damages for violating students’ clearly established constitutional 

rights” (p. xi). Despite the many efforts of organizations such as NASSP, Militello et al. 

indicated that in 2009 a principal’s legal knowledge repertoire was not very expansive thus 

resulting in much more costly litigation. 

As many schools across the nation operate under financially strained budgets, it is 

imperative that administrators seek to comply with local, state, and federal statutory codes in 

order to avoid costly litigation, namely in the form of negligent tort claims. Zirkel and Clark 

(2008) noted that tort liability generally, and more specifically negligence, is a staple of 

education law. Furthermore, Zirkel and Clark argued that 

A scholarly analysis of negligent liability for school districts is limited to dissertations 
and, less frequently law journal articles, that provide legal, rather than empirical, analyses 
of negligence liability of educators generally or of specific subtopics, such as negligent 
employment, sovereign immunity, and school transportation. (p. 346) 
 
 
 

Torts and their Economic Impact 

What is a tort? A tort, as defined by Cambron-McCabe et al. (2004), is described as “a 

civil wrong, independent of breach of contract, for which a court will provide relief in the form 

of damages” (p. 468). According to Black’s Law Dictionary (1999), a tort is not a crime. It is not 

a breach of contract. A tort, according to Miles (2003), is a civil wrong (individuals suing 

individuals). Accordingly, premised on the notion that an injured person should be allowed to 

recover something from the person who injured him or her, the remedy usually sought in a tort 

action takes the form of legal (monetary) damages.  

Vacca and Bosher (2003) described the four types of torts that apply in school situations 

and these are (1) intentional torts (e.g., assault and battery, false imprisonment), (2) defamation 
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(the twin torts of libel and slander), (3) negligent torts (conduct that falls below an established or 

acceptable standard), and (4) civil right torts (the application of federal constitutional and/or 

statutory protections). Of the four types, “the negligent torts represent a major source of student 

injury lawsuits taken against school personnel” (p. 1).  

According to Cambron-McCabe et al. (2004), searching for negligence is a case-by-case 

exercise. More specifically, a determination of the presence or absence of negligence in a given 

situation is made by applying the reasonable man standard (recast today as the reasonable person 

standard) to the specific set of facts present in a particular situation. Thus, the following question 

must be answered: “Given the set of facts present in this situation, what would a reasonable 

person (e.g., administrator, teacher, bus driver) have done or not done?” Moreover, Cambron-

McCabe et al. (2004) asserted that individuals can only be held liable for the consequences of 

their acts or their failures to act that are the proximate cause of injury to others. 

According to Underwood (2000), Rock v. School District (1986) provided that, in a 

school setting, administrators and teachers “are not the insurers of safety of students . . . and may 

be charged with reasonable care such as a parent of ordinary prudence would exercise under 

comparable circumstances.” And, they only can be held responsible, accountable, and liable for 

those things that are foreseeable. Thus, foreseeability becomes a major component in 

determining negligence claims (Miles, 2003). 

Criteria for negligence involves the conduct of one person, in this study, bus drivers, that 

falls below an established or acceptable standard that results in an injury to another person 

(students). Because negligence in one situation may not be present under another set of facts, 

courts must decide cases based on the application of specific criteria to each case. Therefore, it is 

imperative that case documentaries be perused in order to substantiate claims of negligence. 
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According to Essex (2002), student injury cases are based upon the student’s ability to prove that 

the following four essential elements were present: (1) standard of care: the affiliated district 

personnel, specifically the bus driver, owed a legal duty to protect the student by conforming to 

certain standards; (2) breach of duty: the affiliated district personnel, specifically the bus driver, 

failed to meet the standards (duty of care); (3) proximity or legal cause: the student must be able 

to demonstrate proximate cause (i.e., that a causal relationship existed between the breach of 

duty and the actual injury sustained by the student); and (4) injury: the student must prove actual 

injury based on a breach of duty by the affiliated school district personnel, specifically, the bus 

driver. In this study, failure to establish each of the following elements invalidates charges of 

liability against district personnel, specifically bus drivers. In order to combat rising tort costs, 

administrators and all related school personnel must ensure compliance with state and federal 

laws concerning the mass transportation of students. 

However, in many states the requirements to drive a school bus are relatively few and the 

necessary training is minimal. For instance, Alabama requires a minimum of 4 hours training 

from local school system operating officials before enrollment in the State Department of 

Education School Bus Driver Certification Class. Only drivers who receive this training and 

produce a properly signed training certification form will be scheduled for further performance 

testing. Additionally, a 12-hour State Department of Education New School Bus Driver 

Certification Class taught over a period of 3 days is required for certification. A minimal score of 

80% on a written test given at the conclusion of the 3-day class is required for certification. A 

fourth day of attendance is necessary for performance testing. During the fourth day performance 

testing, each candidate for licensure must pass a three-part performance test including (1) pre-trip 

inspection of a school bus with at least 80% mastery, (2) basic control skills testing--backing and 
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forward stop-line tests, and (3) on-the-road driving skills test with at least  80% mastery. 

Additionally, school bus drivers must attend a 4-hour recertification test to retain their CDL 

license. However, as indicated by the Alabama School Bus Driver Handbook, performance 

training provides minimal legal training concerning the operation and use of a school bus exists 

for driver candidates. Therefore, the potential problems concerning negligent acts may arise in 

the future.  

Tort costs in the U.S. were projected to reach $290 billion for 2005, according to Trial 

Lawyers, Inc: A report on the Lawsuit Industry in 2003, a report by the Center for Legal Policy 

at the Manhattan Institute. Furthermore, The Alabama Policy Institute in its publication, The 

Unfinished Business of Tort Reform (2008), noted that regrettably Alabama has the honor of 

having the nation’s highest verdicts in 2003 and 2004. Moreover, the journal Punitive Damages 

Review groups Alabama with California and Texas as traditionally having higher and more 

punitive damage awards than other states. It is no wonder Alabama courts were cited in a recent 

report by the American Tort Reform Foundation as indelicately named “Judicial Hellholes.” 

Tuerek and Codreanu (2008) noted that by reducing Alabama’s tort costs to the national average, 

Alabama would create an estimated 10,102 more jobs, while increasing the payrolls for all 

current and new jobs by more than $1 billion. There would be $93 million in new investments in 

the state, as entrepreneurs see Alabama as more favorable to business. 

In a time where schools across the nation are experiencing huge financial shortfalls, it is 

imperative that school administrators focus intensively on tort claims as they adversely affect 

school finances in an already prorated state. This literature review addresses the historical 

girding of the Eleventh Amendment, immunity, Section 1983 tort claims, and the new and 

preventative measures established in statutory code to ensure safe routes to and from schools. 
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Furthermore, protecting the constitutional rights of students while ensuring schools take 

preventative action in providing pupil transportation will be addressed. A thorough study of case 

law, legal commentaries, and legal journals will illuminate claims that endanger school district 

and personnel by exposing them to situations that could place them in libelous situations and cost 

the district millions in legal defenses in frivolous lawsuits. 

 

The Evolution of Tort Law, Immunity, Liability, and District Accountability: 
A Historical Overview 

School policy as well as state and federal statutes are often crafted to protect entities 

against tort claims. However, as Stader (2000) indicated, “draconian, inflexible policies and 

statutes may look good on paper, but they are difficult to enforce. . . and may prohibit schools 

from adequately addressing  marginal incidents” (p. 68). Blomquist (2010) described statutes in 

21st century America as exuberantly bounteous. Synoptically speaking, viewed in their relation 

to tort law, statutes fall into two basic categories. Blomquist described one category as 

comprising statutes that “expressly or implicitly address tort law, perhaps by creating a duty or 

defense or some particular rule of conduct. The other category consists of those statutes that do 

not expressly or by implication address tort law at all but instead make rules to be enforced under 

criminal law or by administrative regulation. In sum, insofar as judges of tort cases are 

concerned, the term prescriptive statutes usefully describes the first category of statutes. The 

term nonprescriptive statutes sensibly describes the second category of statutes because although 

such statutes prescribe no tort-law effects at all, courts are usually free nonetheless to adopt the 

standards or rules of conduct from such statutes and to apply them to tort cases (p. 223).  

Thomas Cooley (as cited in Blomquist, 2010, p. 225), in his late 19th century treatise on 

tort law, identified the following problem with nonprescriptive statutes: “Where the statute 
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imposes a new duty, where none existed before, and gives specific remedy for its violation, the 

presumption is that the remedy was meant to be exclusive, and the party complaining of a breach 

is confined to it.” However, as Professor Dan Dobbs (as cited in Blomquist, p. 225) has pointed 

out, “courts have come to say that violation of such statute automatically proves negligence on 

the part of the violator, subject only to a limited range of excuses or to none at all.”  

Littman (2008) indicated that when facing constitutional tort allegations under §1983, 

public officials may argue qualified immunity as an affirmative defense. Accordingly, Tapp 

(2001) asserted that as a branch of sovereign immunity, the “discretionary function” exception 

has provided State actors and employees with protection from litigation over the years. This 

exception shields State agents and employees from the ill effects of litigation, and is based on 

policy consideration: the law should insulate some governmental decisions. Brown (2009) 

indicated that executive officials--be they state or federal--performing discretionary functions are 

personally liable for violating only “clearly established statutory or constitutional rights of which 

a reasonable person would have known” (p. 185). Put another way, these executive officials are 

immune from liability for violating constitutional principles that they could not have reasonably 

known. This precept is known as immunity. 

Saiman (2005) indicated that despite the almost annual ritual of doctrinal clarification, 

the federal reporters are crammed with dissents and en banc decisions taking issue over the 

proper scope and role of qualified immunity. The Court’s first qualified immunity case, Pierson 

v. Ray (1967), involved a § 1983 claim against an officer who had initiated an arrest pursuant to 

a statute that would later be declared unconstitutional by the Supreme Court. The Court held that 

the common law rule that a police officer is not liable for a false arrest simply because the 

suspect’s innocence is later proven “requires excusing him from liability for acting under a 
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statute that he reasonably believed to be valid but that was later held unconstitutional.” The 

Court went on to note that “police officers are not charged with predicting the future course of 

constitutional law.” (p. 1156). Thus, qualified immunity was born. 

However, as Chen (2006) noted, there is a discernable difference in immunity defenses. 

Accordingly, Chen described absolute immunity as rigid and rule-like. Once a court determines 

that an official is being sued for performing a function for which absolute immunity is 

recognized, the suit is over. By contrast, qualified immunity, at least in theory, is not supposed to 

be absolute according to Chen. It is tied to a more “context-specific examination of an official’s 

conduct in a particular situation as measured against the background of existing constitutional 

law” (p. 236). Furthermore, Chen indicated that in its earlier immunity cases, the Supreme Court 

distinguished between absolute immunity, which could be adjudicated in the early stages of 

litigation, and qualified immunity, which would necessitate further factual development. Its 

decision in Imbler v. Pachtman (1976) is instructive. There, the Court stated the following: 

The procedural difference between the absolute and the qualified immunities is important. 
An absolute immunity defeats a suit at the outset, so long as the official’s actions were 
within the scope of the immunity. The fate of an official with qualified immunity depends 
upon the circumstances and motivations of his actions, as established by the evidence at 
trial. (p. 273) 

 
Littman (2008) indicated that government officials are inevitably confronted with 

constitutionally uncertain situations in performing their daily discretionary functions. Therefore, 

the Supreme Court created the qualified immunity standard to protect officials from fear of 

liability in these situations, while accounting for the constitutional right of United States citizens. 

Qualified immunity stringently presumes that officers know the law governing their conduct, 

when in truth, that is seldom the case. Moreover, Littman noted that under United States federal 

law, qualified immunity, like sovereign immunity, operates to defend government officials from 
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liability for constitutional violations under § 1983 (or Bivens Claim) and actions under Bivens v. 

Six Unknown Named Agents of the Federal Bureau of Narcotics (1982). The plaintiff in a § 1983 

action must establish two elements: deprivation of a right secured by the Constitution or other 

laws of the United States, and the alleged deprivation was committed under the color of the law. 

Golden and Hubbard (2006) noted that although the qualified immunity defense has, for 

almost 40 years, provided government officials protection from liability under 42 U.S.C. § 1983, 

the Supreme Court’s decision in Hope v. Pelzer (2002) created confusion that has distracted 

lower courts in their qualified immunity analysis. In 2002, however, the United States Supreme 

Court in Hope appeared to significantly alter the qualified immunity analysis. In that case, the 

Court held that prison guards were considered to be on notice, for purposes of qualified 

immunity, when precedent gave them “fair warning” that certain conduct would violate a 

prisoner’s constitutional right to be free from cruel and unusual punishment. There was fair 

warning even when there was no precedent or law substantially on point to notify prison guards 

that handcuffing a prisoner to a hitching post for 8 hours in the sun without rest or water would 

violate the prisoner’s Eight Amendment rights. Golden and Hubbard (2006) also indicated that 

prior to Hope, the standard for qualified immunity was relatively straightforward, even if its 

practical application had proven difficult to administer. To establish qualified immunity, a court 

needed to first define with precision the constitutional right violated by the actions of municipal 

officials, and second, show that a reasonable official could have believed such conduct to be 

lawful under clearly established constitutional law and the circumstances present. 

Since Hope’s interpretation of the qualified immunity defense in 2002, “a palpable 

uncertainty has taken root throughout the circuits about how, when, and why a government 

official is entitled to qualified immunity” (p. 563). Hassel (2010) noted that defendants are 
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entitled to qualified immunity if their actions are objectively reasonable. However, since its 

inception, “the doctrine has routinely perplexed and frustrated civil rights litigants, federal 

judges, and even the U.S. Supreme Court” (p. 118). Nonetheless, Chen (2006) noted that since 

the Supreme Court established the doctrine of qualified immunity in 1967, “it has developed into 

a critical element in the adjudication of constitutional tort claims” (p. 229). While articulating the 

qualified immunity test is relatively easy, applying it is not. According to the Court, without 

immunity, officials performing discretionary functions would likely be inundated by such claims, 

overwhelming them and interfering with their ability to perform their jobs. 

Chen (2006) asserted the fact that qualified immunity protects public officials from 

constitutional tort suits in a manner similar to absolute immunity, but does so on an 

individualized case-specific basis. In its current incarnation, qualified immunity protects such 

officials when “their conduct does not violate clearly established . . . constitutional rights of 

which a reasonable person would have known” (p. 235). A right is “clearly established” if “the 

contours of the right are . . . sufficiently clear that a reasonable official would understand that 

what he is doing violates the right” (p 235). 

Ravenell (2007) noted that only a few years after the Justices decided Monroe, the 

Supreme Court recognized the “good faith,” or qualified immunity defense, for the first time. 

The Court continued to refine this defense throughout the 1970s. In Wood v. Strickland, the 

Court explained that defendants would be immune from liability if they genuinely thought they 

were acting within the law and this belief was reasonable. Although Wood’s “good faith 

qualified immunity” defense protected officials from monetary liability, most defendants still had 

to go to trial to prove that they were entitled to the defense. However Golden and Howard noted 

that Harlow eliminated the subjective determination of the Court in Wood v. Strickland, as a 
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valid method for deciding whether a government official had knowledge of the constitutional 

right.  

Finally, Ravenell (2007) noted that in Harlow, the Court noted that “on summary 

judgment, the judge appropriately may determine, not only the current applicable law, but 

whether that law was clearly established at the time an action occurred” (p. 135). Furthermore, in 

theory, the qualified immunity test outlined in Harlow simplified questions of qualified 

immunity by allowing the disposition of immunity issues before trial. In practice, however, 

judges had difficulty applying Harlow’s holding because the opinion does not adequately explain 

what constitutes “clearly established law” (Ravenell, 2007, p. 143). In Harlow, the Supreme 

Court established that the qualified immunity standard should be based solely on objective 

factors.  

Littman (2008) emphasized that one year after Scheuer, the Court explicitly held in Wood 

v. Strickland that the qualified immunity test contained distinct subjective and objective 

elements. The Court stated that school board members should not receive immunity if they 

“knew or should have known” that expelling students from school would be a constitutional 

violation, or if they took action with intent to cause constitutional injury. The dual 

objective/subjective test prevailed in the federal system from 1975 until 1982. Given that the 

“clearly established” language in Harlow left some ambiguity, the Court further defined the 

qualified immunity test in Anderson v. Creighton (1987). 

Chen (2006) noted that beginning with its 1982 decision in Harlow v. Fitzgerald, the 

seminal case regarding pre-trial disposition of qualified immunity claims, the Court articulated a 

third interest, which is now emphasized in most of its decisions. While the Court in Harlow 

discussed the fairness and overdeterrence rationales, it also argued that unfiltered litigation 
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against public officials generates substantial social costs. Moreover, Golden and Hubbard (2006) 

noted that in Harlow, the Court established the definitive standard for determining whether a 

government official had knowledge that the official’s conduct would violate a constitutional 

right. In Harlow, the Court began its analysis by citing Scheuer (416 U.S. at 247-48) for the 

proposition that a governor and his aides could receive protection from §1983 liability under 

“qualified or good-faith immunity” (Golden & Hubbard, 2006, p. 570).  

Golden and Hubbard (2006) cited the Anderson Court in Anderson v. Creighton (1987) in 

which a two-prong test was established to determine whether a government official is entitled to 

qualified immunity in a suit under § 1983. The first part of the test is for the court to define with 

particularity the “relevant ‘legal rule.’” Once a court defines the legal rule that rendered the 

official’s action unlawful, the plaintiff’s constitutional right that was allegedly violated becomes 

clear. The second step in the Anderson test is to determine whether an official’s violation of the 

plaintiff’s constitutional right was objectively reasonable, in light of the clearly established legal 

rule and the facts and circumstances, as reasonably perceived by the official.  

Furthermore, Golden and Hubbard (2006) noted that in 2001, in Saucier v Katz, the 

Supreme Court reaffirmed Anderson’s two-prong test, and in the process, reiterated the fact-

specific nature of the qualified immunity determination. The Court further added that in the 

qualified immunity determination, the constitutional question must be resolved before the 

qualified immunity question. Though Saucier did not materially alter the Anderson test, it 

clarified the intent behind the qualified immunity determination, and redefined the fact-specific 

nature of the test. Consequently, Saucier’s interpretation of Anderson’s two-prong test is now 

often cited as the basic test for determining qualified immunity. 
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Accordingly, Golden and Hubbard (2006) indicated that the Supreme Court then 

explained that the court must identify the allegedly infringed legal right in a “more particular and 

relevant sense’” taking into account the specific circumstances confronting the officer. 

Accordingly, “the contours of the citizen’s right must be sufficiently clear that a reasonable 

official would understand” his actions violated the right. Following Anderson, the qualified 

immunity test became, at least in theory, more predictable for government officials and more 

amenable to summary judgment determination. 

Blum (2005) summarizes immunity by saying 

I think, if you put Hope and Saucier together, the result is what I call the “Goldilocks” 
test; it cannot be too big, it cannot be too small. It cannot be too hot, it cannot be too cold. 
There has to be some kind of medium ground. (p.666) 
 

So, where does this conundrum leave school systems in the scheme of tort liability and immunity 

defenses and what are the protections provided school systems in times of financial hardships? 

 

The Call to Educate: The Federal Role 

Hill (2000) noted that federal programs have deliberately put schools under new political 

pressures. On the assumption that past neglect of disadvantaged students was caused by local 

politics, in which their parents had few allies and little influence, federal programs tried to 

change the balance of local political forces. Accordingly, Hill asserted that federal programs, 

court orders, and regulations have deliberately sought to reengineer the politics of individual 

schools, increasing the leverage exercised by certain groups that previously had no standing in 

school decision making. The consequence is that individual schools operate in a far more 

complex political arena now than before the Elementary and Secondary Education Act of 1963 

was passed.  
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According to Hill (2000), this evolution of the federal role was strongly promoted by a 

coalition of Office of Education officials and newly burgeoning Washington, D.C. based 

educational interest groups. As Samual Halperin (as cited in Hill, 2000) wrote approvingly in 

1975: 

ESEA has become a rallying point for those concerned about achieving full educational 
opportunity for specific segments of the population . . . Now the social movement which 
spawned ESEA are merging with those demanding greater child development and day-
care services . . . and have pushed through school lunch, breakfast, special milk, and 
related programs. (p.20)  
 
Among such services are pupil transportation services provided by school districts. 

Hanson (2005) described the “American Dream” as grounded in Brown v. Board of Education 

(1954). Hanson noted that “while looking not only at the historical context of the Equal 

Protection Clause of the Fourteenth Amendment, but also at the ‘public education in the light of 

its full development and present place in American life throughout the Nation’” (p. 292) the 

Brown court stated: 

Today education is perhaps the most important function of state and local governments. 
Compulsory school attendance laws and the great expenditures for education both 
demonstrate our recognition of the importance of education to our democratic society. It 
is required in the performance of our most basic public responsibilities, even service in 
armed forces. Today it is a principle instrument in awakening the child to cultural values, 
in preparing him for later professional training, and in helping him to adjust normally to 
his environment. . . . (p. 292) 
 
As a result of the Brown (1954) decision, public schools began to closely examine busing 

issues as relevant factors in attaining an education. However, this was not the first attempt to 

establish the need for a pupil transportation system. Strasser (2009) examined Everson v. Board 

of Education (1941) in an attempt to validate the need for pupil transportation in public school 

districts. Strasser noted that 

Everson demands close attention, both because it was the first case in modern 
Establishment Clause Jurisprudence, and because it foreshadows many of the competing 
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considerations that continue to play a role when the Court seeks to draw a line between 
permissible and impermissible state aid to secretarian schools. (p. 570) 
 

Strasser noted that at issue in Everson was the following statute: 

Whenever in any district there are children living remote from any schoolhouse, the 
board of education of the district may make rules and contracts for the transportation of 
such children to and from school, including the transportation of school children to and 
from school other than a public school, except such school as is operated for profit in 
whole or part. (p. 570) 
 
The statute performed two functions: (1) it authorized school boards to provide 

transportation for children attending public and private non-profit schools, and (2) it required 

school districts providing transportation to public school students to provide it to the children 

attending private, non-profit schools, as long as the private school was along the established 

school route. Strasser (2009) further cited the opinion of Justice Rutledge which stated, 

State-paid policemen, detailed to protect children going to and from church schools from 
the very real hazards of traffic, would serve much the same purpose and accomplish 
much the same result as state provisions intended to guarantee free transportation of a 
kind which the state deems to be the best for school children’s welfare. (p. 575) 
 

Thus, the Court suggested, the provision of free transportation to schools should be viewed in the 

same light as the provision of policemen at crosswalks. Therefore, one can see the impetus for 

the federal role in maintaining safe and adequate buses in school districts. 

Gray (2007) in his study of “The History of School Transportation,” illuminated the key 

federal regulatory practices associated with pupil transportation. A historical overview of pupil 

transportation indicates the significance of safe busing practices in American school districts. 

First and foremost, in 1900, 17 states had operable pupil transportation programs, starting with 

Massachusetts in 1916. By 1919, all states in the contiguous United States had enacted laws 

allowing the use of public funds for transporting students. In 1945, the U.S. Office of Education 

published a bulletin titled “Training School Bus Drivers.” It was in 1951 when The Southeastern 
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States Pupil Transportation Conference held its first formal meeting. In 1966, Congress passed 

the National Traffic and Motor Vehicle Safety Act and created the National Highway Safety 

Bureau, predecessor to NHTSA. The beginning of court-ordered busing for racial integration 

purposes and the First School Bus Loading and Unloading Zone Survey was conducted and 

published by the Kansas Dept. of Transportation in 1970. Subsequent consideration to school bus 

safety was scrutinized in the1977 adoption of the Federal Motor Vehicle Safety Standards for 

school buses, consisting of three new regulations together with modifications to four existing 

regulations that, to this day, govern the construction of all buses in the U.S. In 1986, Congress 

enacted the Commercial Motor Vehicle Safety Act of 1986, creating new, federal Commercial 

Drivers License for all bus drivers. The last major reform to school bus safety policies came in 

1992 with the establishement of the Federal School Bus Standard 17, which was later renamed 

“Guideline 17.” 

The National Highway Traffic Safety Administration (NHTSA) issued a highway safety 

program that currently regulates all pupil transportation systems within the Unites States. The 

federal laws governing pupil transportation are provided below: 

Highway Safety Program, Guideline No. 17, Pupil Transportation Safety 

I. Scope. This guideline establishes minimum recommendations for a State highway safety 
program for pupil transportation safety including the identification, operation, and 
maintenance of buses used for carrying students: training of passengers, pedestrians, and 
bicycle riders; and administration.  

II. Purpose. The purpose of this guideline is to minimize, to the greatest extent possible the 
danger of death or injury to school children while they are traveling to and from school and 
school-related events.  

III. Definition.  

Bus - A motor vehicle designed for carrying more than 10 persons (including the driver).  
 
Federal Motor Carrier Safety Regulations. (FMCSR)  
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The regulations of the Federal Highway Administration (FHWA) for commercial motor 
vehicles in interstate commerce, including buses with a gross vehicle weight rating 
(GVWR) greater than 10,000 pounds or designed to carry 16 or more persons (including 
the driver), other than buses used to transport school children from home to school and 
from school to home. (The FMCSR are set forth in 49 CFR parts 383-399.)  
 
School-chartered bus  
 
A “bus” that is operated under a short-term contract with State or school authorities who 
have acquired the exclusive use of the vehicle at a fixed charge to provide transportation 
for a group of students to a special school-related event.  
 
School bus  
 
A “bus” that is used for purposes that include carrying students to and from school or 
related events on a regular basis, but does not include a transit bus or a school-chartered 
bus.  

IV. Pupil Transportation Safety Program Administration and Operations.-- Recommendation. 
Each State, in cooperation with its school districts and other political subdivisions, 
should have a comprehensive pupil transportation safety program to ensure that 
school buses and school-chartered buses are operated and maintained so as to achieve 
the highest possible level of safety.  

A. Administration.  

1. There should be a single State agency having primary administrative 
responsibility for pupil transportation, and employing at least one full-time 
professional to carry out these responsibilities.  

2. The responsible State agency should develop an operating system for 
collecting and reporting information needed to improve the safety of operating 
school buses and school-chartered buses. This includes the collection and 
evaluation of uniform crash data consistent with the criteria set forth in 
Highway Safety Program Guidelines No. 10, “Traffic Records” and No. 18, 
“Accident Investigation and Reporting.”  

B. Identification and equipment of school buses. Each State should establish 
procedures to meet the following recommendations for identification and 
equipment of school buses.  

1. All school buses should:  

a. Be identified with the words “School Bus” printed in letters not less 
than eight inches high, located between the warning signal lamps as 
high as possible without impairing visibility of the lettering from both 
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front and rear, and have no other lettering on the front or rear of the 
vehicle, except as required by Federal Motor Vehicle Safety Standards 
(FMVSS), 49 CFR part 571.  

b. Be painted National School Bus Glossy Yellow, in accordance with 
the colorimetric specification of National Institute of Standards and 
Technology (NIST) Federal Standard No. 595a, Color 13432, except 
that the hood should be either that color or lusterless black, matching 
NIST Federal Standard No. 595a, Color 37038.  

c. Have bumpers of glossy black, matching NIST Federal Standard 
No. 595a, Color 17038, unless, for increased visibility, they are 
covered with a reflective material.  

d. Be equipped with safety equipment for use in an emergency, 
including a charged fire extinguisher, which is properly mounted near 
the driver’s seat, with signs indicating the location of such equipment.  

e. Be equipped with device(s) demonstrated to enhance the safe 
operation of school vehicles, such as a stop signal arm.  

f. Be equipped with a system of signal lamps that conforms to the 
school bus requirements of FMVSS No. 108, 49 CFR 571.108.  

g. Have a system of mirrors that conforms to the school bus 
requirements of FMVSS No. 111, 49 CFR 571.111.  

h. Comply with all FMVSS applicable to school buses at the time of 
their manufacture.  

2. Any school bus meeting the identification recommendations of sections l, a-
h above that is permanently converted for use wholly for purposes other than 
transporting children to and from school or school-related events should be 
painted a color other than National School Bus Glossy Yellow, and should 
have the stop arms and school bus signal lamps described by sections 1, e & f 
removed.  

3. School buses, while being operated on a public highway and transporting 
primarily passengers other than school children, should have the words 
“School Bus” covered, removed, or otherwise concealed, and the stop arm and 
signal lamps described by sections 1, e & f should not be operated.  

4. School-chartered buses should comply with all applicable FMCSR and 
FMVSS.  
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C. Operations. Each State should establish procedures to meet the following 
recommendations for operating school buses and school-chartered buses:  

1. Personnel.  

a. Each State should develop a plan for selecting, training, and 
supervising persons, whose primary duties involve transporting school 
children in order to ensure that such persons will attain a high degree 
of competence in, and knowledge of, their duties.  

b. Every person who drives a school bus or school-chartered bus 
occupied by school children should, as a minimum:  

1. Have a valid State driver’s license to operate such a vehicle. 
All drivers who operate a vehicle designed to carry 16 or more 
persons (including the driver) are required by FHWA’s 
Commercial Driver’s License Standards by April 1, 1992 (49 
CFR part 383) to have a valid commercial driver’s license;  

2. Meet all physical, mental. Moral and other requirements 
established by the State agency having primary responsibility 
for pupil transportation, including requirements for drug and/or 
alcohol misuse or abuse; and  

3. Be qualified as a driver under the Federal Motor Carrier 
Safety Regulations of the FHWA. 49 CFR part 391., if the 
driver or the driver’s employer is subject to those regulations.  

2. Vehicles.  

a. Each State should enact legislation that provides for uniform 
procedures regarding school buses stopping on public highways for 
loading and discharge of children. Public information campaigns 
should be conducted on a regular basis to ensure that the driving public 
fully under stands the implications of school bus warning signals and 
requirements to stop for school buses that are loading or discharging 
school children.  

b. Each State should develop plans for minimizing highway use 
hazards to school bus and school-chartered bus occupants, other 
highway users, pedestrians, bicycle riders and property. They should 
include, but not be limited to:  

1. Careful planning and annual review of routes for safety 
hazards;  
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2. Planning routes to ensure maximum use of school buses 
and school chartered buses, and to ensure that passengers are 
not standing while these vehicles are in operation;  

3. Providing loading and unloading zones off the main 
traveled part, of highways, whenever it is practical to do so;  

4. Establishing restricted loading and unloading areas for 
school buses and school-chartered buses at or near schools;  

5. Ensuring that school bus operators, when stopping on a 
highway to take on or discharge children, adhere to State 
regulations for loading and discharging including the use of 
signal lamps as specified in section B.1.f. of this guideline;  

6. Prohibiting, by legislation or regulation, operation of any 
school bus unless it meets the equipment and identification 
recommendations of this guideline; and  

7. Replacing, consistent with the economic realities which 
typically face school districts, those school buses which are not 
manufactured to meet the April 1, 1977 FMVSS for school 
buses, with those manufactured to meet the stricter school bus 
standards, and not chartering any pre-1977 school buses.  

8.  Informing potential buyers of pre 1977 school buses that 
these buses may not meet current standards for newly 
manufactured buses and of the need for continued maintenance 
of these buses and adequate safety instruction.  

c. Use of amber signal lamps to indicate that a school bus is 
preparing to stop to load or unload children is at the option of the 
State. Use of red warning signal lamps as specified in section B, 1, f, 
of this guideline for any purpose or at any time other than when the 
school bus is stopped to load or discharge passengers should be 
prohibited.  

d. When school buses are equipped with stop arms such devices 
should be operated only in conjunction with red warning signal lamps, 
when vehicles are stopped.  

e. Seating.  

1. Standing while school buses and school-chartered buses are 
in motion should not be permitted. Routing and seating plans 
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should be coordinated so as to eliminate passengers standing 
when a school bus or school chartered bus is in motion.  

2. Seating should be provided that will permit each occupant 
to sit in a seat intended by the vehicle’s manufacturer to 
provide accommodation for a person at least as large as a 5th 
percentile adult female, as defined in 49 CFR 571.208. Due to 
the variation in sizes of children of different ages, States and 
school districts should exercise judgment in deciding how 
many students are actually transported in a school bus or 
school -chartered bus.  

3. There should be no auxiliary seating accommodations such 
as temporary or folding jump seats in school buses.  

4. Drivers of school buses and school-chartered buses should 
be required to wear occupant restraints whenever the vehicle is 
in motion.  

5. Passengers in school buses and school-chartered buses with 
a gross vehicle weight rating (GVWR) of 10,000 pounds or 
less should be required to wear occupant restraints (where 
provided) whenever the vehicle is in motion. Occupant 
restraints should comply with the requirements of FMVSS 
Nos. 208, 209 and 210, as they apply to multipurpose vehicles.  

f. Emergency exit access. Baggage and other items transported in the 
passenger compartment should be stored and secured so that the aisles 
are kept clear and the door(s) and emergency exit(s) remain 
unobstructed at all times. When school buses are equipped with 
interior luggage racks, the racks should be capable of retaining their 
contents in a crash or sudden driving maneuver.  

D. Vehicle maintenance. Each State should establish procedures to meet the 
following recommendations for maintaining buses used to carry school children:  

1. School buses should be maintained in safe operating condition through a 
systematic preventive maintenance program.  

2. All school buses should be inspected at least semiannually. In addition, 
school buses and school-chartered buses subject to the Federal Motor Carrier 
Safety Regulations of FHWA should be inspected and maintained in 
accordance with those regulations (49 CFR Parts 393 and 396).  

3. School bus drivers should be required to perform daily pre-trip inspections 
of their vehicles and the safety equipment thereon (especially fire 
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extinguishers), and to report promptly and in writing any problems discovered 
that may affect the safety of the vehicle’s operation or result in its mechanical 
breakdown. Pre-trip inspection and condition reports for school buses and 
school-chartered buses subject to the Federal Motor Carrier Safety 
Regulations of FHWA should be performed in accordance with those 
regulations (49 CFR 392.7, 392.8, and 396).  

E. Other Aspects of Pupil Transportation Safety.  

1. At least once during each school semester, each pupil transported from 
home to school in a school bus should be instructed in safe riding practices, 
proper loading and unloading techniques, proper street crossing to and from 
school bus stops and should participate in supervised emergency evacuation 
drills, which are timed. Prior to each departure each pupil transported on an 
activity or field trip in a school bus or school -chartered bus should be 
instructed in safe riding practices and on the location and operation of 
emergency exits.  

2. Parents and school officials should work together to select and designate 
the safest pedestrian and bicycle routes for the use of school children.  

3. All school children should be instructed in safe transportation practices for 
walking to and from school. For those children who routinely walk to school, 
training should include pre-selected routes and the importance of adhering to 
those routes.  

4. Children riding bicycles to and from school should receive bicycle safety 
education, wear bicycle safety helmets, and not deviate from pre-selected 
routes.  

5. Local school officials and law enforcement personnel should work 
together to establish crossing guard programs.  

6. Local school officials should investigate programs which incorporate the 
practice of escorting students across streets and highways when they leave 
school buses. These programs may include the use of school safety patrols or 
adult monitors.  

7. Local school officials should establish passenger vehicle loading and 
unloading points at schools that are separate from the school bus loading 
zones.  

F. Program evaluation. The pupil transportation safety program should be evaluated at 
least annually by the State agency having primary administrative responsibility for 
pupil transportation. 
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In compliance with the National Highway Traffic Safety Administrations regulatory 

“Guideline 17” statute, Alabama follows each standard as outlined in the Alabama School Bus 

Driver Handbook which can be located at (http://www.alsde.edu/html/sections/doc_download 

.asp?section=63&id=9810&sort=). 

 

Alabama’s Pupil Transportation Systems 

Very few laws have been passed by the legislature of Alabama specifically covering 

school buses and their operation. Instead, the responsibility for the student transportation system 

has been delegated to the Alabama State Department of Education. The foundation for providing 

pupil transportations services by school districts is an auxiliary service provided for in the 1995 

Foundation Program. Chapter 27, Title 16, Code of Alabama (Transportation of Students) has 

provided the parameters for the safe and effective transportation of students in school buses. The 

codes that govern pupil transportation services in school districts across the state of Alabama 

follow: 

 

ALA CODE § 16-27-1:  

The State Board of Education shall prescribe rules and regulations: 
(1) Requiring all local boards of education which provide transportation services for 
pupils going to and from public elementary and secondary schools of Alabama or in 
school-related activities, and the presidents of all state community, junior and technical 
colleges and directors of all state technical institutes and trade schools which provide 
transportation services for pupils going to and from said technical institutes and trade 
schools or community, junior and technical colleges to employ a competent supervisor or 
manager of such transportation services, whether such transportation services are 
provided in publicly owned or privately owned buses; 
(2) Requiring periodic safety inspection of all vehicles used for transporting pupils, 
whether such vehicles are publicly or privately owned; 
(3) Requiring and providing for special training and licensing of drivers of all vehicles 
used to transport pupils to and from school and in all school-related activities, whether 
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such vehicles are publicly owned and operated or operated under contract with a private 
owner. 
(Acts 1969, No. 281, p. 614, §1.) 
 
ALA CODE § 16-27-2: 
(a) A student attending a state community, junior and technical college, technical institute 
or trade school shall be entitled to receive transportation on a public school bus; 
provided, that no community, junior and technical college, technical institute and trade 
school bus service is available to such student, such student lives along a route usually 
served by a public school bus and there is space available in such public school bus for 
the safe transportation of additional students. 
(b) The county boards of education whose school buses are being used shall adopt such 
rules and regulations necessary to carry out the provisions and intent of this section. 
(Acts 1966, Ex. Sess., No. 448, p. 621, §§ 1, 2.) 

 
ALA CODE § 16-27-3: 
(a) Safety inspections provided for in the rules hereinabove mentioned shall be made by 
authorized, qualified State Department of Education employees and shall be made at least 
once each year and more often when, in the judgment of the State Superintendent of 
Education, such inspections should be made. The state Director of Public Safety shall 
advise and consult with the State Department of Education relative to the type and 
manner of inspections to be made and the scheduling thereof. When a safety check by a 
state school bus inspector indicates that a bus does not meet the safety standards set up by 
the State Board of Education, the inspector shall immediately report this fact to the local 
board of education using such bus. The report shall define the deficiency and prescribe 
the immediate status of the bus regarding its use; and any bus found by the inspector to 
be unsafe for operation shall not be used to transport pupils until appropriate repairs have 
been made. Any restrictions placed on a school bus by an official inspector can be lifted 
only: 
 
(1) When a follow-up inspection reveals that the deficiency has been removed; or 
(2) When the local superintendent of education certifies to the State Department of 
Education that the prescribed repairs or corrections have been made. 
(b) Records and reports relative to such inspections and corrections shall be made on 
forms prescribed by the State Board of Education. Such records and reports shall be 
maintained on file by the local board of education for a minimum period of one year. 
(Acts 1969, No. 281, p. 614, &amp;sect;2; Acts 1971, No. 970, p. 1727.) 

 
ALA CODE § 16-27-4: 
Regulations made pursuant to an order of the board of education requiring and providing 
for special training and licensing of drivers of vehicles used to transport pupils to and 
from school shall require an applicant for a school bus driver’s license to be the holder of 
a currently valid regular driver’s license and to complete a minimum of 12 clock-hours of 
approved instruction in school bus driving and to pass satisfactorily a written examination 
and also a driving performance test. The written examination shall be designed by the 
State Superintendent of Education with the cooperation of the state Director of Public 



39 
 

Safety and may be given to the applicant either by an employee of the State Department 
of Education or a state trooper or other representative of the State Department of Public 
Safety as the State Superintendent of Education and the Director of Public Safety agree; 
but the driving performance test shall be given by a state trooper or other representative 
of the state Department of Public Safety. The plan for the performance test shall, 
however, be submitted to and approved by the State Superintendent of Education before 
the performance test is given. If the applicant for a school bus driver’s license 
satisfactorily passes the test, the testing officer shall report this fact to the State 
Superintendent of Education and shall send a copy of such report to the local 
superintendent of education of the county or city where the applicant desires a job as a 
school bus driver. 
 

Upon receipt of the testing officer’s report of an applicant having satisfactorily 
passed the examinations, the State Superintendent of Education shall issue a special 
school bus driver’s license. Such license shall be valid for one year from the date of its 
issuance and may be renewed annually for an additional year if the applicant attends a 
four clock-hour training session for school bus drivers conducted in such manner as the 
State Superintendent of Education prescribes. Such rules may also provide for the 
issuance of temporary permits or licenses for school bus drivers who have had a 
minimum of four clock-hours of instruction conducted by representatives of a local board 
of education. Holders of such temporary licenses shall only be employed for the purpose 
of filling vacancies which develop between scheduled training periods, and such 
temporary licenses shall be valid for a maximum of six months only. 
(Acts 1969, No. 281, p. 614, §3; Acts 1971, No. 970, p. 1727, § 1; Acts 1982, No. 82-
618, p. 1170, §1.) 
 
ALA CODE § 16-27-5: 
All local boards of education, all presidents of state community, junior and technical 
colleges and all directors of state technical institutes and trade schools which provide 
transportation services for pupils or students going to and from public elementary and 
secondary schools, community, junior and technical colleges or technical institutes and 
trade schools, and in school or college related activities shall have safety inspections 
made of all vehicles used for such transportation at least once each month, whether such 
vehicles are publicly owned and operated or privately owned and operated under contract 
between the board of education, board of trustees or other governing body of a 
community, junior and technical college and the owner of vehicle. All safety inspections 
made hereunder shall be made by qualified mechanics in accordance with standards and 
rules established by the State Board of Education. 
(Acts 1969, No. 281, p. 614, §4.) 
 
ALA CODE § 16-27-6: 
(a) No school bus shall be operated on a public street, highway or elsewhere unless it 
shall be equipped with a seat belt for the driver. 
(b) The driver of a school bus while transporting pupils on a public street or highway or 
elsewhere shall wear a properly fastened seat belt when the bus is in motion. Failure of a 
bus driver to comply with this requirement shall be prima facie evidence of nonfeasance 
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of duty, and any driver who fails to comply with this requirement shall be subject to 
dismissal. 
(c) Every contract between a board of education and a school bus contract operator shall 
contain a clause requiring the driver of a school bus to wear a properly fastened seat belt 
when the bus is being used for the transporting of pupils on a public street or highway or 
elsewhere. Failure of any driver to comply with this requirement shall constitute a breach 
of contract on the part of the contract operator. 
(Acts 1969, No. 281, p. 614, §5.) 
 
ALA CODE § 16-27-7: 
(a) The State Board of Education, each governing board of Alabama’s public senior 
universities and each city and county board of education shall provide vehicle liability 
insurance for bus drivers or any other employee who is required to transport pupils. Said 
vehicle liability insurance shall cover personal liabilities for bus drivers or any other 
employee who is required to transport pupils. Said liability insurance shall be applicable 
to moving vehicular accidents only. 
(b) School boards and other agencies covered by this section shall be deemed to be in 
compliance with the requirements of this section by either purchasing a liability insurance 
policy naming drivers as insured, or if the employing board elects not to purchase a 
policy, by reimbursing individual employees for amounts necessary to add “drive other 
car broad form liability” riders to their individual vehicle liability insurance policies, to 
the limits specified by the employing board or agency. 
(c) The provisions of this section shall also apply to the Alabama Department of Youth 
Services and the Alabama Institute for Deaf and Blind. 
(Acts 1984, No. 84-191, p. 300, §§ 1, 2.) 
 
ALA CODE § 16-27-8: 
(a) No new school bus registered in this state and purchased after August 1, 2000, to 
transport public and nonpublic school students shall be operated or used as a school bus 
within this state unless the bus is equipped with a crossing control arm on the front of the 
bus that conforms to equipment and installation standards promulgated by the State 
Board of Education pursuant to the Administrative Procedure Act, Chapter 22 of Title 41, 
commencing with Section 41-22-1. 
(b) Priority in the use of any new school bus equipped with a crossing arm shall be given 
to the transportation of elementary school students. 
(c) A crossing arm meeting the standards promulgated by the board shall be designed to 
swing out at least seventy inches from the front of a school bus each time the bus stops 
and opens its doors for school children to enter or exit the bus. 
(Act 2000-701, p. 1424, §§1, 2; Act 2004-484, §1.) 
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Historical Overview of the Eleventh Amendment 
 

The Tenth Amendment to the U.S. Constitution states, “The powers not delegated to the 

United States by the Constitution, nor prohibited by it to the States, are reserved to the States 

respectively, or to the people” (U.S. Constitution, Amendment X). Thus schools, working under 

the auspices of state government, retain their soverign powers as a state function. Administrators 

have the common law duty to anticipate foreseeable dangers and to take necessary precautions to 

protect students entrusted in their care (Cambron-McCabe,  McCarthy,  & Thomas,  

2004). However, schools, operating in litigious societies are faced with many issues that could 

potentially become detrimental to the school financial infrastructure and result in litigation.  

To begin to fully understand the boundaries of tort liability and pupil transportation 

issues, one must first address the Eleventh Amendment to the U.S. Constitution. The amendment 

reads: 

The Judicial power of the United States shall not be construed to extend to any suit in law 
or Equity, commenced or prosecuted against one of the United States by Citizens of 
another State, or by Citizens or Subjects of any Foreign State. (U.S. Constitution, 
Amendment XI) 
 

This amendment enumerates the powers of Congress to govern at the national level, while 

safeguarding the power of states to govern locally. By limiting the power of federal courts to 

hear lawsuits brought against state governments, the Eleventh Amendment attempts to strike a 

balance between the sovereignty shared by the state and federal governments. Levy (2009) 

stated, 

The constitutional foundation for sovereign immunity rests in the Eleventh Amendment, 
which bars suits in federal court against a nonconsenting state by citizens of another state, 
and thereby limits the “Judicial power of the United States.” (p.31) Furthermore, “for 
purposes of the Eleventh Amendment, ‘state’ includes state agencies, like the Ports 
Authority, but not political subdivisions such as municipalities and school boards.” (p.34)  
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In order to gain a firm grasp upon Eleventh Amendment specificities as they apply to school 

districts and pupil transportation systems, one must peruse case law surrounding torts, liability, 

constitutional bearings, negligence, §1983 claims, and immunity exclusions. 

 Sovereign immunity predates the Constitution. In essence, immunity stems from an 

ancient derivation, which means that a government action cannot be subject to judicial review by 

individual lawsuit, except insofar as government has consented to be sued. In his oft-quoted 

Commentaries on the Law of England, Sir William Blackstone, an English Law scholar in the 

late 1700s, established the standards for educators (Bowden, 2007). Accordingly, Robel (2003) 

stated, To the extent Blackstone’s maxim, “The King can do no wrong,” represented a view of 

sovereign as divinely commissioned, and of the citizen as lacking power and agency, “the maxim 

fit poorly with both American self-understanding, and the founding generation’s belief in 

democratic accountability” (p.553). Quoting that maxim as the judicial abolition movement 

began in earnest in 1957, the Florida Supreme Court wrote, 

In applying this theory the Courts have transposed into our democratic system the 
concept that the sovereign is divine and that divinity is beyond reproach. In preserving 
the theory they seem to have overlooked completely the wrongs that produced our 
Declaration of Independence and in the ultimate resulted in the Revolutionary War. We, 
therefore, feel that the time has arrived to declare this doctrine anachronistic not only to 
our system of justice but to our traditional concept of democratic government. (as cited in 
Robel, 2003, p. 553) 
 
The Eleventh Amendment was passed by the Congress on March 4, 1794, and was 

ratified on February 7, 1795. Each state was sovereign under the Articles of Confederation and 

could rely on soverign immunity doctrine (Pradhan, 2008). However, the states gave up some of 

their sovereignty when they ratified the Constitution. U.S. Contitution, article III, §2, cl. 1 

provided in part that the federal judicial power extends to controversies “between a State and 

Citizens of another State,” and “between a State . . . and foreign . . . Citizens or Subjects.” This 
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language, especially when read in conjunction with the Supremacy Clause, suggested that states 

could not assert sovereign immunity in federal court (Pradhan, 2008).  

According to Pradhan (2008), 

State soverein immunity brings to mind dual federalism, the idea that the national and 
state governments, although both exist and are exercised within the same territorial limits, 
are yet separate and distinct sovereignties, acting seperately and independently of each 
other, within their respective spheres. (p. 220) 
 

Furtheremore, Pradhan (2008) noted the premise of popular sovereignty is that whatever 

incidents of sovereignty the state and national governments enjoy derive in fact from the people. 

It follows that the government ceases to represent the true sovereign--the people--when it acts 

outside the sphere of its delegated power. Moreover, Pradhan (2008) noted that immunizing state 

goverments from liability for constitutional violations is “wholly antithetical to the 

Constitution’s organizing principle of popular sovereignty,” as demonstrated in Hans v. 

Louisiana (1890).  

Choper and Yoo (2006, citing Shapiro) argued that is has been accurately said that the 

Eleventh Amendment and state sovereign immunity create “a Byzantine aggregation of the rules 

and doctrines. Recent decisions have created a ‘maze of precedents that only a specialist could 

navigate with confidence” (p.218). Furthermore, Choper and Yoo cited Chisolm v. Georgia 

(1793), which noted Justice Wilson’s statement as follows: 

Judges ought to know that the poorest peasant is a man as well as the King himself--all 
men ought to obtain justice: since in the estimation of justice, all men are equal; whether 
the Prince complain of a peasant or a peasant complain of the Prince. (p. 218) 
 
Hans v. Louisiana (1890) was the first case to ask the Supreme Court to address the issue 

of sovereign immunity. However, Brown-Graham (2000) noted that as far back as 1803, in 

Marbury v. Madison, the Supreme Court wrote, “The very essence of civil liberty consists in the 
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right of every individual to claim the protection of the laws, whenever he receives an injury” (p. 

3).  

Not until 1946, however, did Congress address the issue of liability for torts committed 

by the government’s agencies, officers, or employees. Until 1946, civil servants could be held 

individually liable for torts, but they were protected by sovereign immunity from liability for 

tortious acts committed while carrying out their official duties. Finally, in 1946, Congress passed 

the Tort Claims Act (28 U.S.C.A § 1346(b), 2671-2678) that authorized U.S. district courts to 

hold the United States liable for torts committed by its agencies, officers, and employees just as 

the courts would hold individual defendents liable under similar circumstances (Schwaderer, 

2010). By 1953, the U.S. Supreme Court had drawn distinctions under the Tort Claims Act 

between tortious acts committed by the government at the planning or policymaking stage and 

those committed at the operational level. Accordingly, one of these--the “discretionary function” 

exemption--includes official planning by individuals at high levels of government when the plans 

entail exercise of judgement. Later, the U.S. Supreme Court distinguished between decisions 

made at the planning and policy stage and those conducted at the lower or “operational” levels 

that implement the policy decisions (Schwaderer, 2010). This lead the way for §1983 claims to 

grow astronomically.  

Horner (1991), asserted that a municipality can only be held liable under §1983 for 

statutory or constitutional violations caused by municipal “policy or custom.” Accordingly, 

Horner defines “policy” as involving statements, actions, regulations, bylaws, or ordinances 

officially adopted by a public entity’s governing body or individuals who have been delegated 

policymaking authority by that body. “Custom” relates to abusive practices so persistent that a 

municipal policymaker has actual or constructive knowledge of these practices and accedes to 
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their continuation. In the absence of proof that an entity’s “custom or policy” caused a 

constitutional or statutory violation, a municipality can be held liable under §1983 (p. 347).  

Accordingly, Horner (1991) asserted that the first difficulty lies in determining who is a 

“policymaker.” In the case of school districts, Horner pointed out that, in most instances, the 

governing bodies of these educational institutions are considered the policymakers. Furthermore, 

Horner pointed out that the additional question related to policymakers is which school district 

employees, if any, might be considered policymakers. Clearly, most non-administrative 

employees, such as teachers and bus drivers probably would not be considered “policymakers.” 

However, specific parameters determine whether or not an educational entity can be held liable 

under §1983. 

The distinction between policymakers and those who adhere to or perform certain 

functions under the governance of policies lies in individuals who merely execute the rules 

through “ministerial acts” still being potentionally liable for their actions, even if some 

judgement or discretion is exercised in carrying out such decisions. Ministerial functions, 

according to Cambron-McCabe et al., 2004, are those functions performed in a prescribed 

manner, in obedience to legal authority, and without discretion (e.g., procedures used for 

stopping a school bus at a railroad crossing). Moreover, Cambron-McCabe et al. asserted, as a 

rule, districts will be held liable for negligence involving ministerial duties but be immune from 

liability for negligence associated with those that are discretionary. Furthermore, Schwaderer 

(2010) noted that 

Any state’s governmental immunity statutes echo these distinctions, so that school district 
administrators will often be immune from liability because of the nature of their acts, 
while the people who carry out administrator’s plans--e.g., secretaries, attendents, and 
school bus drivers--will be vulnerable to liability. (p. 3) 
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Oldaker and Dagley (1992) noted that since the inception of the Eleventh Amendment in 

the Bill of Rights in 1795, “its application in federal courts for nearly two centuries has been 

sporadic and generally limited to issues of finance” (p. 480). However, Oldaker and Dagley 

indicated that not all of the Eleventh Amendment implications for school districts are negative. 

Accordingly, it is noted that “the amendment continues to protect public treasuries and afford 

relief to some claimants seeking assistance from state actions in federal courts” (p. 499). 

However, scholars have noted that the complexity of the amendment and judicial review of facts 

from applicable cases will determine the outcome of cases and the impact they will have upon 

American schools. 

 

Section 1983 Claims 

Tort claims are divided into two categories, state and constitutional torts. Most tort claims 

or causes of action arise under state law and are heard in state courts. However, there are 

relatively few tort claims available under federal law. The most common federal tort is the 42 

U.S.C. §1983 claim for violation of one’s clearly established constitutional or civil right as 

charged against a state official in his individual capacity. This is the statute that most Fourteenth 

Amendment due process and equal protection claims of action have been brought in recent years. 

The claim is referred to as a “constitutional tort” (Miles, 2001, p. 133). Reenacted as part of the 

Civil Rights Act, §1983 is today the primary means of enforcing all constitutional rights. The 

primary objective of §1983 is to provide a means for individuals and states to enforce, in the 

federal or state courts, the provisions of the Fourteenth Amendment. Initially, few causes of 

action were brought due to the narrow and restrictive way that the U.S. Supreme Court 

interpreted the act. However, in recent years, the number of §1983 claims has grown. 
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Federal courts are authorized to hear cases brought under §1983 pursuant to two statutory 

provisions: 28 U.S.C.A. § 1343(3) (1948) and 28 U.S.C.A. §1331 (1948) (The Gale Group, 

2005). The former statute permits federal district courts to hear cases involving the deprivation 

of civil rights, and the latter statute permits federal courts to hear all cases involving a federal 

question or issue. Therefore, cases brought under §1983 may be heard in federal courts by 

application of both jurisdictional statutes. The plaintiff must prove two critical issues in order to 

prevail in a claim under §1983: a person subjected the plaintiff to conduct that occurred under 

color of state law, and this conduct deprived the plaintiff of rights, privileges, or immunities 

guaranteed under federal law or the U.S. Constitution. (The Gale Group, 2005). 

It is important to note that state officials sued in their official capacities are not deemed 

persons under §1983, but if sued in their personal capacities, they are considered to be persons. 

Thus if a plaintiff wants to bring a §1983 claim against a state official, she or he must name the 

defendants in their personal capacity and not in their professional capacity. A §1983 plaintiff is 

also required to prove that a federal right was violated and, similar to tort law, that the alleged 

violation was a proximate or legal cause of the damages that the plaintiff suffered. The Supreme 

Court has also held that, similar to tort law, punitive damages are available under §1983 (The 

Gale Group, 2005). 

 

District Liability 

 Dougherty (2004) asserted that in our litigious society, people are prone to engage in 

litigation whenever there is a dispute, an opportunity to receive monetary damages, or just a 

chance to “get even.” Moreover, Dougherty argued that schools, school districts, and educators 

are not immune from the propensity to litigate (p. 7). As Bolmeier (1955) stated, 
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On the basis of common law, school districts (school boards), as agents of the state, 
cannot be held liable for the tortious acts of their officers and employees. Since school 
districts are creatures of the state and perform a governmental function, they are no more 
liable than the state itself. The courts have repeatedly and consistently applied the rule of 
nonliability of the state in performing the governmental function of transporting pupils to 
and from school. (p. 53) 
 

Bolmeier (1955) asserted that 

In virtually every case involving liability for personal injury accruing from the negligent 
act of an employee, the court rules out liability of the school district unless there is a 
specific statute indicating that the school district shall assume such liability. (p. 8) 
 

However, this immunity may not always extend beyond the school board, superintendent, and 

the principal. The Alabama Constitution provides that the State of Alabama is immune from 

lawsuits brought against it. Because school officials and teachers are considered agents of the 

State, they also enjoy a certain amount of immunity from civil lawsuits, often known as state-

agent immunity. However, Zirkel (2007) noted that “the principal cannot leave the safety of 

students entirely to the school bus driver and cannot leave knowledge of the applicable law 

entirely to the district lawyer” (p. 12). Alabama’s immunity statute as it appears in the Alabama 

Code (§ 16-1-24.1(g)) provides the following:  

Except in the case of excessive force or cruel and unusual punishment, no employee of 
the State Board of Education or any local board of education may be held civilly liable 
for any action carried out in conformity with state law or school rules regarding the 
control, discipline, suspension, and expulsion of students. 
 

 According to Zirkel (2007), Krasner v. Harper (1954) provided the following 

information concerning school boards: 

A county board of education is not a corporate body with power to sue and be sued . . . 
but is merely the agency through which the county, as a subdivsion of the State, acts in 
school matters; and, when the members of the board of ecucation, acting as such board, 
act upon matters lawfully within the jurisdiction of the board, it is the county acting 
through its corporate authority. . . . (p. 12)  
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 However, as case law indicates in many instances, although school boards often assert the 

claim of immunity in cases involving negligence, certain school personnel can become subject to 

suit. Zirkel (2007) further noted that it is clear that school buses are a fertile area of negligence 

liability. Second, the source of off-campus student injury or death varies widely. They can occur 

before the bus arrives (e.g., vehicular accidents at poorly located pickup locations), during the 

bus trip (e.g., assaults by other students or collisions with other vehicles), or after the drop-off 

(e.g., the school bus accidently strikes a student). Third, the applicable statutory and common 

law, including governmental immunity, also varies widely. Finally, and perhaps less obviously, 

the principal cannot leave the safety of bus students entirely to the bus driver (p. 13).  

 Governmental immunity is fundamental to any discussion of tort liability of school 

districts for the negligent acts of their employees. In its pure form, this doctrine completely 

absolves a governmental body from liability and prevents an injured party from recovering 

damages for negligence (Mancke, 1972). School districts are quasi-governmental bodies created 

by states. According to Mancke, Larsen v. Independent School District (1937) illustrated 

evidence that school districts are generally immune from suit at common law regardless of their 

negligence or that of their employees. However, in our current litigious society, such 

determinations are left to the courts. 

Frels and Horner (1984) referred to the case, Monroe v. Pape (1961), which provided 

causes of action under §1983 against school districts for negligent acts. Accordingly, Frels and 

Horner noted that the case illuminated the fact that §1983 affords the plaintiff a viable cause of 

action when two elements are present: (1) the conduct complained of is committed by a person 

acting under the color of state law, and (2) that conduct deprives a person of rights, privileges, or 

immunities secured by the Constitution or the laws of the United States. Furthermore, according 
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to Frels and Horner (1984), the first case to specifically recognize negligence actions under 

§1983 was Parratt v. Taylor, supra. In Parratt, the plaintiff sued under §1983 to recover for the 

negligent loss of hobby materials while he was in prison. Quoting extensively from Baker v. 

McCollan (1983) and Monroe v. Pape (1961), Frels and Horner pointed out that the Supreme 

Court enunciated its two-pronged test for the availability of a §1983 cause of action and 

suggested that “§1983 affords a civil remedy for deprivation of federally protected rights caused 

by persons acting under the color of state law without any express requirement of a particular 

state of mind” (p. 616). 

Frels and Horner (1984) further argued that courts since Parratt have had little trouble 

entertaining negligence causes of action under §1983. Additionally, Frels and Horner refer to 

Watson v. McGee (1981), which is perhaps the most significant post-Parratt case. In Watson, 

pretrial detainees brought an action under §1983 against a municipality and some of its officials. 

The plaintiff’s complaint was based solely upon the alleged negligent acts of the defendants. The 

plaintiffs allegedly sustained injuries by being deprived of safe conditions while they were 

detained in city jail. Frels and Horner noted that the Ohio district court flatly stated: “Based on 

the comments made by the Supreme Court in Parratt, this court concludes that negligence is 

cognizable under §1983” (p. 617). Furthermore, Frels and Horner noted that Parratt left the 

question of the availability of redress for negligent deprivations of liberty interest under §1983 

unresolved. Additionally, it should be noted that giving deprivations which occur in the 

educational context automatic preference under §1983 seems to run contrary to the intent the 

framers of §1983 had in drafting the statute--deterring real abuses by state officials which result 

in significant constitutional deprivations (p. 622).  



51 
 

Frels and Horner (1984) refer to Parratt v. Taylor (1981), which indicated that the United 

States Supreme Court definitely held that a cause of action exists under 42 U.S.C. §1983 where a 

state official negligently deprives a person of his or her constitutional rights. Indeed, the Court in 

Parratt stated that the plaintiff’s claim, “even though negligently caused,” amounted to a 

deprivation. Parratt greatly enlarged the scope of §1983 actions against governmental entities, 

such as school districts and public colleges, and exposed these entities to greater liability than 

ever before contemplated under §1983 (p. 1). 

However, Frels and Horner (1984) noted that Parratt was recently overruled in part 

through two companion cases decided by the United States Supreme Court on January 21, 1986. 

Moreover, Frels and Horner noted that in Daniels v. Williams and Davidson v. Cannon the 

Supreme Court held that a person’s constitutional rights are not violated by negligent acts of an 

official which cause an unintended loss of or injury to life, liberty, or property. No cause of 

action arises under §1983 for the negligent deprivation of a person’s life, liberty, or property. 

Horner and Lopez (1992) noted that Parratt exposed governmental units to greater potential 

liability than ever before imagined because no longer was intentional action necessary to recover 

under §1983.  

Popovich and Niles (1985) asserted that school boards make numerous decisions that 

ultimately expose them to myriad litigation and potential civil liability. To counteract such 

liability, courts have created several types of immunity for school boards and school board 

members. According to Valente (1982), Monroe v. Pape (1961) provided information on where 

the Supreme Court gave brief comfort to school districts by a ruling that §1983 did not cover 

governmental bodies, but in 1978 it reversed course and held that municipal departments and 

school districts were indeed subject to monetary liability under §1983. Additionally, more bad 
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news followed in 1980 when the Supreme Court denied any tort immunity, absolute or qualified, 

to state subdivisions, even where an officer of such subdivisions might individually enjoy some 

qualified immunity. 

Furthermore, Valente (1982) noted that from 1961 to 1977, the number of federal court 

suits under civil rights statutes increased from 296 to 13,113. The post-1977 decisions presage 

even greater waves of §1983 suits against all levels of state government, including school 

districts (p. 704). Additionally, Valente noted that unless Congress amends §1983, which seems 

unlikely, school authorities and their legal counsel will have to dedicate monumental amounts of 

time and attention to this burgeoning area of tort law. 

 

Duty of Care, Negligence, and Case Law--In loco Parentis 

It is the duty of school employees to supervise properly the conduct and activities of 

students under their control and to protect the students from all forseeable risks. Cases involving 

the negligent transportation of students provide further insight in determining what actions 

constitute negligence, according to Mancke (1972). There is conflict as to the common law duty 

owed a student by a school bus driver (Mancke, 1972). According to Mancke, the following 

cases provided futher information as to the duty of care owed to students by bus drivers. 

Furthermore, Mancke noted the case Mitchell v. Guilford County Board of Education (1945), 

which established negligence when the district’s employees failed to exercise care in the 

operation and maintenance of the school bus. In approaching a scheduled loading spot, a driver 

must determine the location of childen by the side of the bus, in front of the bus--as illustrated in 

Crawford v. Wayne County Board of Education (1945)--and exercise care in opening the bus 

door, as illustrated in Taylor v. Cobble (1945). The case Smith v. Fall River Joint Union High 
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School District (1931) recognized negligence when the bus driver operated the bus at excessive 

speeds thus failing to stay on his side of the road. Moreover, in the case Maley v. Kaneland 

Community Unit District (1960), negligence was recognized when horseplay of students on a bus 

caused the bus to leave the highway. A school district can also be found negligent when they fail 

to provide buses that are fully equipped and properly functioning, as cited in the case State Use 

of Parr v. Board of County Commissioners (1955). 

Moore (1982), in her dissertation study on school transportation and tort liability, cited 

several cases where liability has been imposed upon school district personnel for a failure to 

provide or enforce safety rules at loading and unloading stops on the school property, as 

illustrated in Slade v. New Hanover County Board of Education (1960). Additionally, Moore 

indicated that possible dangers that exist while discharging students from buses can also result in 

negligent claims, as indicated in Shannon v. Central-Gaither Union School District (1933). 

Moreover, Moore indicated that school districts have been held negligent when injuries have 

occurred when students are struck by buses or oncoming vehicles after being discharged from the 

bus, as demonstrated in Greene v. Mitchell County Board of Education (1953).  

Miles (2003) asserted that forseeability is a key component in establishing negligence. As 

schools harbor students, administrators and school personnel have the duty of care to ensure a 

safe environment that is conducive to learning. Bowden (2009) asserted that the doctrine of in 

loco parentis appears to be “in a continual state of uncertainty” (p. 480). Furthermore, scholars 

have reported it operating in a wide array of functions. Originally, the doctrine applied to minors 

and encompassed only partial authority. In the U.S. it flourished at the elementary, middle, and 

secondary levels (Conte, 2000). Historically, then, in loco parentis functioned as a doctrine for 

educational institutions to govern the behavior of their students in the U.S. With respect to duty 
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of care, the U.S. strictly relates duty of care to negligence where injuries occur either on campus 

or off-campus but are institutional related (Kaplin & Lee, 1997). Duty of care is considered 

under tort law, which means an institution owes a duty to someone but failed to exercise care 

resulting in injury (Bowden, 2009). There is and should be cause for concern as litigation 

increases and with it the cost of an education. Administrators must make a concerted effort to 

decrease litigation surrounding negligence in districts that already struggle financially as they 

seek to foresee situations that could possibly cause harm to students.  

Schools and their employees are not automatically responsible for every injury that may 

occur. For liability to be present, it must be shown that (1) the school owes a duty to the injured 

person(s), (2) the behavior fell short of that required, (3) the breach of the duty was the 

proximate cause of the injury, and (4) there was resultant injury (Thurston & Metzler, 2000). 

Tort cases are the most common form of legal action brought against educators. Dougherty 

(2004) defined a tort as a civil or a private wrong other than a breach of contract. In Dougherty’s 

taxonomy, the four types of education tort cases are corporal punishment, search and seizure, 

defamation of character, and negligence. However, negligence suits by far outweigh the other 

three combined. Central to the defintion of tort is the standard of reasonableness in actions 

toward others. An unreasonable interference with the interest of others that causes injury results 

in torts. 

Even though negligence is the “fault” against which administrators must constantly 

guard, it is also the most difficult type in which to predict an accurate judicial outcome. What 

one court may consider negligence, another may not; therefore, “it is better to avoid being 

accused of negligence than to take chances on a lawsuit” (Shaughnessy, 1991, p. 78).  
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A commonly used standard to determine negligence is whether a reasonable and prudent 

degree of care has been exercised. In many cases, Doughtery (2004) cited that “reasonable” is 

whatever the jury and the judge decide. According to Doughtery, Beshears v. Unif School Dist. 

No. 305 (1997) best illustrated the four elements of negligence. The case involved two Kansas 

students who arranged to meet after school to fight. After school, they fought in a rural area. One 

of the students had an extensive disciplinary record that did not involve fighting. He caused 

serious injury to the other student, who filed a state court lawsuit against the student and his 

parents, as well as the school district, alleging negligent supervision. The student alleged that 

school officials had knowledge of the incident. However, the Supreme Court found that the 

district had no duty of care in off-campus accidents even though the fight had been arranged at 

school. 

Doughtery (2004) further noted that school staff members have a duty to protect students 

from harm while they are at school. It is this standard of care that comes into question when a 

student is injured. The standard of care is that which a reasonable, prudent person would have 

exercised under similar circumstances. The reasonable person is a hypothetical individual who 

has the physical attributes of the defendant; normal intelligence, problem-solving ability, and 

temperament; normal perception and memory with a minimum level of information and 

experience common to the community; and such superior skills and knowledge as the defendant 

has or purports to have (McCarthy, Cambron-McCabe, & Thomas, 1998). Essex (2002) also 

noted breach of duty, proximity, and injury as contributing factors to establishing negligence. 

In addition, Doughtery (2004) noted that unless students are on school buses, the courts 

generally do not find a duty on the part of schools and teachers to supervise students on their way 

to and from school. In study trends in school negligence, Zirkel and Clark’s (2008) fourth 
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finding is that transit-related activity accounted for approximately half of the relatively few 

decisions in which students were successful in terms of a conclusive victory or at least partial 

damages. 

 

Section 1983 and Liability 

The issue of thoroughly understanding the breadth of constitutional rights of students in 

public schools cannot only become overwhelming for school administrators, but could pose a 

liability issue. Prior to the 1960s, the public school teacher and administrator were generally 

exempt from being sued under the Eleventh Amendment. However, the Supreme Court in Wood 

v. Strickland (1975) held that school officials can be held personally liable when their actions 

impede the clearly established constitutional rights of students (Zirkel, 2001). In Wood v. 

Strickland, the school board members failed to give a due process hearing to students accused of 

mixing an alcoholic beverage with other liquids and serving it at a school function. The court 

found that the school board’s disposition of the matter did not constitute a hearing and that the 

school board’s expulsion of the students did not comply with clearly established law. Therefore, 

the student’s rights were denied and the school board members could be held liable under §1983.  

Huth and Cavico (2005) asserted that, generally, qualified immunity doctrine bars §1983 

lawsuits when a government office, administrator, or employee acted within the course of his or 

her authority and employment to carry out an action of function in “good faith,” but unaware of 

its unconstitutionality. Accordingly, “good faith” is a subjective test that means that the 

government actor must possess a sincere and honest belief as to the legality of his or her action. 

The legal standard indicates that the government employee must have acted without malice, 

fraud, bad faith, or other corrupt motive. 
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In the case of Wood v. Strickland (1975), the court ruled that the presence of good faith 

alone does not guarantee the protection of the qualified immunity doctrine if the government 

officials were aware, or should have been aware, that their actions, even though on the “outer 

perimeter” of their duties, would violate the constitutional rights of those involved. Huth and 

Cavico (2005) further noted that in the case of Wood v. Strickland, the government officials 

“knew or reasonably should have known” (p. 9) that their official actions would violate the 

student’s constitutional rights, then the official or administrator would not be found to be 

immune from damage suits. The case illustrated the significance of students who filed suit 

against school administrators under the Civil Rights Act, 42 U.S.C., Sec. 1983. The code reads, 

Every person who, under color of statute, ordinance, regulation, or custom, or usage of 
any State . . . subjects or causes to be subjected, any citizen of the United States. . . to the 
deprivation of any rights, priviledges, or immunities secured by the Constitution and 
laws, shall be liable to the party injured in an action at law, suit at eqity or other proper 
proceeding for redress. (Miles, 2001, p. 18) 
 
DeMitchell and Carroll (2005) indicated that education law is a fundamental and critical 

knowledge base for principals. Furthermore, it should be noted, 

that ignorance of the law is an excuse not easily tolerated or accepted by the courts, 
especially when the individual making the assertion of ignorance is a member of a 
learned profession (ignorantia legis neminem excusat-ignorance of the law excuses no 
one). (p. 1) 
 
DeMitchell and Carroll (2005) described the duties that educators owe students. Those 

obligations typically involve three activities: (1) adequate supervision; (2) properly maintaining 

buildings, grounds, and equipment; and (3) proper instruction. The forth obligation spans all 

three obligations--to provide warnings regarding known or reasonably foreseeable hazards (p. 6). 

Furthermore, DeMitchell and Carroll (2005) asserted that principals generally tend to believe 

that their knowledge of tort liability is sufficient. However, it is apparent that they need more 

information pertaining to the subject. DeMitchell and Carroll quote Russo (2005) who writes, 
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“perhaps the only constant in education law is that it is ever evolving to meet the demands of a 

constantly changing world” (p. 19). However, it is interesting and disheartening to note that one 

principal who did not fill out the survey responded stating that he/she did not know what tort 

liability/negligence was, and the person had taken a school law case. 

Sorenson (1993) asserted that claims under §1983 are “exceptionally complex, involving 

as they do a federal statute that is meant to secure substantive rights under the federal 

Constitution and under federal statutory laws, but with a heavy conceptual overlay of common 

law tort principles.” Thus, Sorenson noted that in every case, it is first necessary to look for 

underlying constitutional or statutory violation (“deprivation of any rights”) and to show that the 

violation was inflicted “under the color of state law” (p. 313). Sorenson further noted that the 

essential history of school district (or school board) liability under §1983 extends back to the 

1978 Supreme Court case of Monell v. Department of Social Services where the Court held that 

§1983 applied to acts of “persons” such as municipal corporations and other local government 

units, including school districts, whose official policies caused a deprivation of rights protected 

under §1983. 

Therefore, it is vitally important that school district adminstrative personnel understand 

the implications of the Eleventh Amendment and the constitutional rights of their students with 

respect to tort liablity and pupil transportation issues. 

 

Limits on Liability 

Menacker (1991) noted that one public policy issue that state legislatures and courts must 

resolve is the proper balance between the financial interests of government and the financial 

interests of individuals when students are injured because of the negligence of public school 
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boards of education and their employees. Furthermore, in 1959, Illinois became the first state to 

directly and completely reject the doctrine of sovereign immunity which had been in force to 

protect school districts from financial liability for tort suits. Menacker further noted that, until 

that year, the balance was weighed heavily in favor of school districts, and against those injured 

by negligent acts of school boards or its employees.  

According to Menacker (1991), Molitor v. Kaneland District (1959) provided 

information about the policy of sovereign immunity being struck down. In doing so, the court 

noted that such a policy was a vestige of “medieval absolutism” and based on the view that “it is 

better for the individual to suffer than for the public to be inconvenienced” (p. 821). 

Accordingly, Menacker noted that in the same year of the Molitor decision, the state legislature 

began building statutory responses to balance the Supreme Court’s abrogation of district tort 

immunity by enacting the Tort Liability of School Districts Act (Ill.Rev.Stat., 1981 ch. 122, ¶¶ 

821-831), which set limits for civil actions against school districts and limited the amount of 

recovery for each action. This was followed by the Local Governmental and Governmental 

Employees Tort Immunity Act of 1965 (Ill.Rev.Stat., 1981 ch. 85, ¶¶ 1-101 to 9-107). Each act 

protected the school district from excessive punitive damages awards and protection from 

liability from an injury caused by its employees where the employees would not be held liable. 

Porat (2009) described breaches of statutory duty that result in harm often gives rise to 

tort liability for the injurer toward the victim under the doctrine of negligence per se. Under this 

doctrine, not all victims can recover and not all types of injuries are compensable. For the tort 

suit to succeed, the victim must fall within the class of persons protected by the statute and the 

injury must be the type that the statute was intended to prevent. These two conditions, which are 

called “the limiting of liability conditions,” generate controversy and litigation since it is not 



60 
 

always clear which victims or which injuries the legislature intended to address when enacting a 

particular statute in question (p. 979). Thus, even when those victims and injuries are foreseeable 

by the injurer, victims who were not intended to benefit from the statute’s protection cannot 

recover and injuries that were not intended to be prevented by the statute are not compensable.  

Moreover, Porat (2009) noted that the limiting liability conditions inherent in the 

negligence per se doctrine have a counterpart in common-law negligence. Under the latter 

doctrine, an injurer’s liability is limited to wrongful risks, that is, those risks that made his 

behavior wrongful (p. 985). The concepts “duty of care” and “proximate cause” are applied to 

determine the liability. Accordingly, Porat indicated that as we have seen under both negligence 

per se and common-law negligence only risks that define the injurer’s negligence should trigger 

liability.  

Leonard (2009) noted the doctrine Ex Parte Young as an exception to the rule that the 

states retain immunity to suits brought by private individuals in federal courts. The essence of 

state sovereign immunity under Article III and the Eleventh Amendment is that a private 

claimant may not sue a non-consenting state official in a federal court. Accordingly, Leonard 

noted that the core of the Young doctrine is fiction, that a state official who fails to observe 

federal law acts ultra vires and hence does not share the state’s immunity. This is illogical (or 

“result oriented” if you please). Even after an officer is “stripped of his official or representative 

character,” state action is still required for liability (p. 889). 

Furthermore, Leonard (2009) noted that Ex Parte Young negatively affects state control 

of state resources. The Young doctrine, simply stated, interferes with the otherwise proper 

allocation of state resources. Setting aside those instances where prohibitory orders have 

negligible fiscal effects--for example, a command to remove the Ten Commandments from the 
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lobby of a state supreme court--an order to comply with federal law diverts some, and on certain 

occasions, billions of state resources (p. 893). Gaining relief under the Young doctrine against a 

state defendant “is inevitably an exercise in equity.” Ex Parte Young came to the Supreme Court 

in the form of a habeas petition through which Young, the Attorney General of Minnesota, 

sought relief from a contempt citation for violating federal court orders not to enforce 

unconstitutional state regulations of railroad rates (p. 894).  

Leonard (2009) cited the case Seminole Tribe of Florida v. Florida, which he indicated is 

best known for its holding that Congress has no power under the Commerce Clause to abrogate 

state sovereign immunity, also presented an Ex Parte Young issue: whether the plaintiffs could 

seek prospective injunctive relief against the Governor of Florida to enforce the Indian Gaming 

Regulatory Act (IGRA). Chief Justice Rehnquist concluded that the Young doctrine does not 

apply when a federal statute includes a “detailed remedial scheme” (p. 901). In an attempt to 

save financially challenged states from claims, Congress might consider instructing courts to 

consider a state’s financial condition when framing relief. Futhermore, Leonard suggested 

capping the percentage of state revenues that can be used to satisfy judicially imposed federal 

obligations (p. 903). Should Congress fail to adopt a resource-cap system, states with ailing 

treasuries have one more option: a constitutionally based argument that the Young doctrine is 

incompatible with the purposes of state sovereign immunity. 

Finally, Leonard (2009) cited the Rehnquist Court in Alden v. Maine, which recast 

sovereign immunity as a general protection of state political processes that applies regardless of 

the type of relief sought. Thus state defendants could assert sovereign immunity even though 

negligible state resources were at stake. Even during normal economic times, the obligations 

imposed by federal courts come at the expense of state functions and prerogatives. Ex Parte 
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Young’s heavy hand leaves a state with few viable options during a general financial crisis. 

Congress offers the best hope for comprehensive relief from judicially imposed burdens.  

Brown (2009) indicated that qualified immunity’s success rate fell precipitously in the 

Eleventh Circuit following Hope, a decline that was attributable, in large part, to synergy 

between Hope and Johnson v. Jones. Hope allowed §1983 plaintiffs to plead facts that more 

easily withstood qualified immunity. Johnson precluded the Eleventh Circuit from questioning 

these factual allegations. Together these developments made it difficult for appellate courts to 

award qualified immunity--at least at the interlocutory stage (p. 185). The Supreme Court 

recently in Scott v. Harris (2007) cast doubt over whether Johnson v. Jones remains sound--and 

whether qualified immunity will continue its post-Hope wane. 

However, as Hassel (2010) noted, in January 2009, the Supreme Court, in Pearson v. 

Callahan once again attempted to bring some clarity to the qualified immunity regime. Pearson 

gave courts the discretion to first determine whether a constitutional right has been violated 

before moving to qualified immunity (p. 118). However, much litigation is still likely to continue 

to have a substantial impact upon the definition of immunity, when it applies, and its limitations.  

Henry (2004) noted that legal commentaries and scholars have been actively advocating 

educational liability litigation since the early 1970s. However, there are fundamental flaws 

associated with educational liability. Alabama’s tort agenda revolves around four long-standing 

rules, according to Randall (2009). However, each of these rules is unique to Alabama. Among 

such rules are (1) The rule against contribution for joint tortfessors, (2) wrongful death damages, 

(3) The Survival Statute, and (4) The Guest Statute. Obviously, antiquated laws permit 

astronomical amounts of tort claims in the state. 
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The Alabama Policy Institute (2006) provides an overview of Alabama tort reform 

practices. Among the major reforms affecting school liability are (1) Government Liability: 

Statute of Limitations: SB 35 (1996), which establishes a 10-year statute of limitations for 

specified actions brought against public officials and municipalities; and (2) Punitive Damages 

Reform: SB 137 (1999): Ala. Code § 6-11-21, which limits the award of punitive damages in 

most non-physical injury cases to the greater of three times the award of compensatory damages 

or $500,000, limits the award of punitive damages in non-physical injury cases against 

businesses with a net worth of less than $2 million to the greater of $50,000 or 10 % of the 

business’s net worth up to $200,000, limits the award of punitive damages in physical injury 

cases to the greater of three times the award of compensatory damages or $1.5 million, prohibits 

application of the rule of joint and several liability in actions for punitive damages, except for 

wrongful death actions, actions for intentional infliction of physical injury, and class actions, and 

provides that the limit on punitive damages will be adjusted on January 1, 2003, and increased at 

3-year intervals in accordance with the Consumer Price Index.  

As one can see, Alabama tort reform is vague and does not adequately protect its citizens 

from massive tort claims. Therefore, millions of dollars are spent each year on litigation that 

could be used in other sectors of the state. 

Moreover, federal limitations on liability of school district officers and employees are 

much more expansive as noted by the Orange County Department of Education (2005) in their 

publication entitled “District Liability.” Congress passed limitations on the liability of school 

district officers and employees when it enacted the No Child Left Behind Act (NCLB).The 

NCLB applies not only to teachers, but to all officers (i.e., school board members) and 

employees of the school district. The Act does not apply to school districts as an entity. Section 
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673272 states that the purpose of the Act is to provide teachers, principals, and other school 

professionals the tools they need to undertake reasonable actions to maintain order, discipline, 

and an appropriate educational environment. The Act applies to states that receive Title I funds 

and is a condition of the state receiving Title I funds. 

Section 6736 of the act limits the liability of school officers and employees for acts or 

omissions on behalf of the school if, 

1. The officer or employee was acting within the scope of employment or 
responsibilities to a school or governmental entity;  

2. The actions of the officer or employee were carried out in conformity with 
federal, state and local laws (including rules and regulations) in furtherance of 
efforts to control, discipline, expel or suspend a student or maintain order or 
control in the classroom or school;  

3. The officer or employee was properly licensed, certified or authorized by the 
appropriate authorities for the activities or practice involved in the state in which 
the harm occurred, where the activities were, or practice was undertaken within 
the scope of the officer or employee’s responsibility, if appropriate or required;  

4. The harm was not caused by willful or criminal misconduct, gross negligence, 
recklessness misconduct, or a conscious, flagrant indifference to the rights or 
safety of the individual harmed by the officer or employee; and  

5. The harm was not caused by the officer or employee operating a motor vehicle, 
vessel, aircraft or other vehicle for which the state requires the operator or owner 
of the vehicle, craft or vessel to possess an operator’s license or maintain 
insurance.  

Section 6735 indicates that the Act preempts the laws of any state to the extent such laws 

are inconsistent with the Act but does not preempt any state law that provides additional 

protection from liability for school officers and employees. The Act does not apply to any civil 

action in a state if the state legislature enacts a state statute which cites the authority of Section 

6735, declares the election of the state legislature that Section 6735 shall not apply and 

containing no other provisions. Section 6736, subdivision (b), states that a state law, despite the 

preemption of the Act, may, 
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1. Require a school or governmental entity to adhere to risk management procedures 
including mandatory training of teachers;  

2. Make the school or governmental entity liable for the acts or omissions of its 
officers or employees to the same extent as an employer is liable for the acts or 
omissions of its employees;  

3. Limit liability if the civil action was brought by an officer of a state or local 
government pursuant to state or local law.  

 

Section 6736, subdivision (c), states that punitive damages may not be awarded against a 

school officer or an employee in an action brought for harm based on the act or omission of an 

officer or employee acting within the scope of the officer or employee’s employment or 

responsibilities to a school or governmental agency unless the plaintiff establishes by clear and 

convincing evidence that the harm was proximately caused by an act or omission of such officer 

or employee that constitutes willful or criminal conduct or a conscious flagrant indifference to 

the rights or safety of the individual harmed. Section 6736, subdivision (c), authorizes other 

federal and state laws to further limit the award of punitive damages.  

Section 6736, subdivision (d), states that the limitations on the liability of a school officer 

or employee shall not apply to any misconduct that, 

1. constitutes a crime of violence or act of international terrorism for which the 
defendant has been convicted in a court;  

2. involves a sexual offense as defined by applicable state law for which the 
defendant has been convicted in any court;  

3. involves misconduct for which the defendant has been found to have violated a 
federal or state civil rights law; or  

4. where the defendant was under the influence of intoxicating alcohol or any drug 
at the time of misconduct as determined pursuant to applicable state law.  

 
In addition, Section 6736, subdivision (d), states that the limitations on liability under the 

Act shall not apply to misconduct during background investigations or during other actions 
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involved in the hiring of a school officer or employee. Section 6736, subdivision (e), states that 

nothing in the Act shall be construed to affect any civil action brought by any school or 

governmental entity against any school officer or employee of such school or to affect any state 

or local law, rule or regulation or policy pertaining to the use of corporal punishment.  

Section 6737 limits the amount of liability of each defendant who is a school officer 

employee to the amount of noneconomic loss allocated to that defendant in direct proportion to 

the percentage of responsibility of that defendant for harm to the plaintiff. Section 2367 requires 

the court to render a separate judgment against each defendant and requires the trier of fact (i.e., 

a jury in a jury trial or the judge in a court trial) to determine the percentage of responsibility of 

each person responsible for the plaintiff’s harm whether or not such person is a party to the 

action. Under present law, and individual defendant can be required to pay the entire judgment 

and then seek reimbursement from the other defendant. Section 6737 will require the plaintiff to 

seek recovery from each defendant in portion to their percentage of responsibility. However, in 

most cases, under state law, the public agency will be required to defend all school officers and 

employees and pay the judgment.  

Section 6738 states that the Act shall apply to any claim for harm caused by an act or 

omission of a school officer or employee if that claim is filed on or after April 8, 2002, without 

regard to whether the harm that is the subject of the claim or the conduct that caused the harm 

occurred before April 8, 2002.  

In summary, these NCLB provisions limit the individual liability of school board 

members and employees. The provisions of the Act do not, however, limit the liability of the 

school district itself.  
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 Thus, one can see what a substantial impact federal legislation has upon state education. 

However, Alabama lingers far behind in passing legislation on tort reform. Therefore, it is 

inevitable that Alabama will continue to see tort liability claims with regard to educational 

practice. 

 

Negligent Hiring of Bus Drivers 

Beezer (1990) discussed injury to students by acts of commission or omission by school 

personnel that is not usual. Accordingly, the case law in tort is extensive where school personnel 

and school boards have been held liable for such injuries. Typically, a school board is liable on 

the basis of respondent superior. However, according to Beezer, there is another basis for 

determining a school board’s liability. It is the concept of negligent hiring and retaining 

employees. The nature of that duty is to reasonably ensure the safety and welfare of those who 

come into contact with the employee because of his or her employment (p. 1117).  

According to Beezer (1990), respondent superior as a general rule means the employer is 

legally liable for a tort of an employee committed in the course of employment or authority. 

Once an employer-employee relationship is established, it must be determined whether or not the 

employee was in his or her scope of employment at the time of the tortuous act. Furthermore, 

when the employee is authorized to do what he or she did, and it was in furtherance of the 

employer’s business at the time the plaintiff was injured, the employee would be in the scope of 

employment. If the employee’s act that caused the plaintiff’s injury was done outside the scope 

of employment, the employer will not be held liable under the concept of respondent superior (p. 

1118). Beezer cites Prosser’s Handbook of the Law of Torts that described the negligent hiring 

and retention concept for recovery stemming from common law that considered the duties 
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employers owed to their employees. Accordingly, Beezer noted that the extent of an employer’s 

liability in negligent hiring or retention cases is important, because it goes beyond scope of 

employment. 

Furthermore, Beezer (1990) noted that in determining if an employer breached the duty 

of care, it must be determined whether the employer exercised the level of care which, under all 

circumstances, a reasonable person would exercise in choosing or retaining an employee for 

particular duties to be performed. The determination must be made concerning whether or not 

the employee unreasonably exposed the third party to a risk of harm. Therefore, it must be 

established whether the risk of harm from the unsuitable employee to the third party was 

reasonably foreseeable as a result of the employment. Accordingly, Beezer noted that the 

concept of foreseeability is distinct from that associated in constituting proximate cause of an 

injury.  

Beezer (1990) noted that some states grant governmental immunity to public schools for 

injuries alleged to be the result of hiring and retaining unfit employees. Accordingly, Beezer 

noted the reason is that hiring and supervising school personnel is a discretionary governmental 

function that is necessary to carry out public education. According to Beezer, Fallon v. Indian 

Trial School (1977) provided information on where mere allegations that school officials failed 

to investigate a physical education teacher’s credentials and fitness were legally insufficient to 

sustain a cause of action for negligent hiring. The court stated, 

The right of an employer to make decisions about the qualifications of his employees 
does not establish per se, a right for negligent hiring. Liability for negligent hiring arises 
only when a particular unfitness of an applicant creates a danger of harm to a third person 
which the employer knew, or should have known, when he hired and placed the applicant 
in employment where he could injure others. (p. 1122) 
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Moreover, Beezer (1990) stated that it is incumbent on school officials to obtain 

information concerning the fitness of all employees who hold positions that may pose harm to 

third parties. Additionally, Beezer stated that a job analysis of all such positions should be 

conducted to identify necessary skills and functions needed to perform the assigned duties in a 

safe and competent manner. Also, the application form and interview should focus on pertinent 

job skills and qualities, and documentation should be apparent. One prime example is in the 

hiring of school bus drivers. Inquiries regarding the person’s driving record, use of medication, 

physical handicaps, and physical health would certainly be appropriate information to have on 

file. Beezer noted that if any response from the applicant raises a concern, school officials need 

to weigh the response relative to the safe operation of the bus.  

Howard (1989) noted three tort theories upon which employers may be held liable for the 

wrongful acts of its employees. Of the three, respondent superior is most commonly known and 

used. The remaining two, negligent entrustment and negligent hiring, are similar to each other 

and they both impart direct liability to the employer. Furthermore, negligent retention is 

essentially the same as negligent hiring but alleges negligence after an employee is hired rather 

than at the time he/she is hired. 

According to Howard (1989), McGrail v. Department of Labor and Industries (1937) 

provided a test to determine whether the action is within the scope of employment. A rather 

common version of the answer is as follows: 

The test for determining whether an employee was, at the given time, in the course of his 
employment, is whether the employee was, at the time, engaged in the performance of the 
duties required of him by his contract of employment or by the specific direction of his 
employer, or, as sometimes stated, whether he was engaged at the time in the furtherance 
of the employer’s interests. (p. 2) 
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Furthermore, Howard (1989) noted that the tort of negligent entrustment does not require 

an employment relationship whatsoever, but this tort can arise in the employment context. 

Negligent entrustment would be the negligence of an employer who would entrust a dangerous 

instrumentality (school bus) to an unfit or incompetent person. Additionally, Howard noted that 

if the dangerous instrumentality that caused the injury was a vehicle driven by an employee, the 

distinctions between negligent entrustment and negligent hiring and retention would mesh and 

become difficult to separate (p. 3). 

Foreseeability becomes a prominent concern when dealing with employment of school 

personnel. According to Howard (1989), Stoneking v. Bradford Area School District (1987) 

provided information about liability issues related to employment. The case addressed concerns 

of a band teacher who sexually abused a student. The band teacher was retained after allegations 

of wrongdoing. The plaintiff alleged a constitutional rights violation based upon the school 

district’s failure to remedy an existing situation. The allegations were that the band director had 

assaulted or sexually harassed female band members and the district failed to correct the 

situation. The school district sought a summary judgment on the basis that the plaintiff failed to 

identify any constitutional right that had been violated. Thus, a case that may have been 

summarized as negligent retention turned out to be one of a school district defending itself 

against a constitutional claim. More importantly, Howard asserted that in times where school 

districts are faced with nationwide concerns about child abuse and negligence, it is more 

incumbent than ever that schools investigate all prospective employees and current employees 

about whom any “rumors” or concerns are raised (p. 9). 

 In an attempt to provide the greatest standard of care for its students, many states, 

including Alabama, have initiated criminal background checks for their school employees, 
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including bus drivers. There are no federal laws requiring criminal background checks on 

employees of public schools. However, Public Law 98-473 may encourage criminal background 

checks on some personnel who work with children. It provides guidance, but falls short on 

requiring such review. Fead (1985) noted that Public Law 98-473 gave states millions of dollars 

in child abuse prevention and treatment training funds for parents, childcare workers, and 

licensers. A part of the stipulation for receipt of the funds includes a provision that, after 

September 30, 1985, states without laws to allow criminal background checks of those persons 

who work in childcare facilities will lose an amount equal to half of their training money. Fead 

further noted that the law would seem to encourage screening of school personnel also. However, 

the law only stipulates for criminal background checks in states where schools are considered 

“child care facilities.” Thus, Fead noted that this federal statute would only change screening 

practices in such states.  

 However, Public Law 103-209, The National Child Protection Act of 1983, established 

the means to provide national criminal background checks for child care providers. Section 2 of 

the act requires that each state must report child abuse crime information through a national 

criminal history check system (Fead, 1985). Many states have created state laws that govern 

criminal background checks for school personnel.  

 Enacted in 1999, Alabama Code §16-22A-5 stated that criminal background checks must 

be conducted on all applicants, including bus drivers, who seek positions in public school 

facilities. In addition, the law provided criminal background checks should be conducted on all 

current personnel in public schools. Furthermore, §16-22A-5 stated that no public school, 

nonpublic school, or State Department of Education may hire an individual who has 

unsupervised access to a child without first obtaining a criminal background check report. Under 
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Alabama Code §16-22A-4, a criminal background check may be initiated on a current employee 

by an authorized employer by submitting a written signed statement to the chief executive officer 

of the authorized employer. However, Alabama Code §16-22A-4 states that the employer must 

give reasonable grounds for making the request.  

 The Alabama Child Protection Act of 1999 requires state and national criminal history 

background checks on all first-time teachers and support personnel in both public and nonpublic 

schools (99-361). This act includes all newly hired school bus drivers and certain other 

employees. 

 

Drug Testing of Drivers 

 Drug and alcohol testing of school employees has become a heated debate as school 

districts seek to employee bus drivers who will provide an appropriate standard of care to their 

students. In 1986, President Ronald Reagan signed Executive Order 12564, requiring all federal 

employees to refrain from using illegal drugs, on or off-duty, as a condition of federal 

employment. That, in turn, spawned the creation of Alabama’s Drug-Free Workplace Program 

which is codified under Ala. Code 25-5-330 et sq. The code reads as follows: “Employers who 

implement a Drug-Free Workplace Program qualify for a 5 percent discount under the 

employer’s worker’s compensation policy.” Thompson and Shoop (1989) asserted that an 

increasing number of states are adopting drug screening policies as a result of an increased 

demand for detection in schools because of reports of drug use among teachers and other 

employees. Furthermore, an increasing number of school systems are demanding drug screening 

for initial or continued employment. Thompson and Shoop also noted that “with the current 



73 
 

propensity of states to monitor drug-related public employee activity, the likelihood arises that 

efforts to extend drug testing to public school employees will also increase” (p. 871).  

 Therefore, not only does the state pursue applicants for employment as bus drivers who 

are drug and alcohol free, they also are provided with a financial incentive to employ individuals 

who have tested negative for such substances. 

 

Alabama: Basic Principles for Pupil Transportation 

Alabama Administrative Code, Chapter 290-020-040 provides the basic principles for 

pupil transportation in the state. Accordingly, the state notes that The State Department of 

Education has a definite responsibility for safe operation of school buses. The following are 

specific responsibilities for promoting safety in school transportation: (1) the establishment of 

minimum safety specifications for school bus equipment; (2) provision of training for school bus 

drivers; (3) provision of leadership and training for local school officials on operating safe 

transportation programs; (4) consultation with local officials on routing to utilize equipment for 

each attendance area effectively; (5) provision of safety inspections for equipment and safety 

instruction for mechanics; (6) Provision of guidance to state and local safety officials on 

elimination of road hazards, bus traffic patterns, and accident investigations.  

More specifically, Alabama Administrative Code, Chapter 290-020-040-.02 provides the 

following specifications for buses: (1) Before any manufacturer or distributor may offer for sale 

any school bus chassis or bodies to be used for transporting students to public schools of 

Alabama said chassis or bodies shall meet all federal standards of construction for school buses 

and Alabama Minimum Specifications for School Buses. A copy of Alabama Minimum 

Specifications for School Buses (an annual publication, state year desired) may be obtained 
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without cost from the State Department of Education, Transportation Section, Montgomery, 

Alabama 36130. (2) The State School Bus Equipment Inspector, State Department of Education, 

shall make periodic inspection of school bus chassis and bodies delivered to school boards to 

determine if state standards and specifications have been met. (3) Operation of any school buses 

built before 1978 on a regular school bus route is prohibited effective July 1, 1996. No Alabama 

school bus inspection permit will be issued to allow pre-1978 school buses to transport students 

effective June 30, 1997. The operation of any pre-1978 school buses for the transportation of any 

student is prohibited effective July 1, 1997. 

 Alabama Administrative Code, Chapter 290-020-040-.04 provides parameters for the 

training of school bus drivers, certification, and school bus specifications as follows: (1) The 

State Department of Education shall certify school bus drivers and conduct school bus safety 

inspections in accordance with state and federal law. As a part of these functions, the State 

Department of Education shall (a) provide qualified instructors for driver training, (b) design 

written examinations, (c) provide representatives for performance tests, and (d) provide qualified 

inspectors for school bus equipment inspections. (2) The State Superintendent of Education shall 

have the authority to revoke or suspend any bus driver’s certificate for just cause. The State 

Superintendent of Education shall utilize the procedures for revoking teachers’ certificates found 

in Ala. Admin. Code ch. 290030020 when exercising this authority. 

 Alabama Administrative Code, Chapter 290-020-040-.05 provides for local transportation 

supervisors and reads as follows:  

Each local transportation supervisor or manager shall be trained in school bus driving 
techniques by the State Department of Education and hold a valid Alabama school bus 
driver’s certification and a valid Commercial Driver’s License with proper endorsements 
issued by the Department of Public Safety. 
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Alabama Administrative Code, Chapter 290-020-040-.06 provides for local mechanic 

certification as follows: 

A written test and a safety test shall be administered by State Department of Education 
personnel to local mechanics who perform safety inspections on school buses. (1) The 
requirements for certification as a school bus mechanic shall be as follows: (a) 
completion of a certified auto mechanic’s apprenticeship; OR (b) Written proof of a least 
five year’s experience as an auto or truck mechanic; OR (c) Written proof of three 
consecutive year’s experience as a mechanic’s helper in a school bus shop maintaining 
buses for pupil transportation. (2) Any individual who meets one of the above 
qualifications or a combination of the qualifications approved by the director of State 
transportation and is hired as a school bus mechanic must within six months pass the 
school bus written test and safety test administered by State transportation personnel and 
each year thereafter must demonstrate to the State Inspector that he [or she] still 
maintains the skill, as well as the mental and physical capabilities, to perform all the tasks 
necessary to assure the safe maintenance of school buses. (3) The testing is not purposed 
to test mechanic skills but to test the individual mechanic’s knowledge and performance 
in braking system, exhaust system, steering mechanism, and signal system, etc. As a 
minimum requirement, each participating school system shall have one certified 
mechanic for each twenty school buses. A school bus shop foreman serving as a fulltime 
bus shop employee in a school system with a total fleet size of less than 150 buses may 
be counted as a certified mechanic if the foreman also performs the duties and meets the 
requirements of a certified mechanic. 
 

The preceding codes ensure that Alabama’s children have the safest ride possible to and from 

school. Moreover, with such stringent codes governing Alabama’s pupil transportation systems, 

it is likely to reduce a significant amount of litigation in the future. 

 

Outsourcing of Pupil Transportation Services 

 As school districts seek methods of providing safe and adequate pupil transportation 

services, outsourcing of services becomes a prevalent issue in many school districts. Pallesen 

(2006, as cite in Hodge, 2000; Dehoog & Salamon, 2002) asserted that a number of studies have 

investigated the benefits of contracting out and the challenges it brings for service delivery (p. 

34). Lazarus and McCullough (2005) stated that the outsourcing of services by the public sector 

is sometimes seen as a way to increase competition, improve service, and reduce costs. The 
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argument is that officials can maintain current levels of public service without an increasing 

taxation by substituting more expensive publicly owed services with less expensive privately 

produced services (p. 55). 

 School districts, as agents of government, often outsource a variety of non-core functions 

(e.g., food services, custodial services, pupil transportation, etc) (Finkel, 1998). According to 

Lazarus and McCullough (2005), “the rationale for outsourcing suggested that school districts 

may have a tendency to provide such services in an inefficient manner due to the lack of 

competition and the bureaucratic nature of government agencies” (p. 55). Lavery (1999) stated 

that the resulting competition is supposed to provide an incentive for firms to operate in an 

efficient manner. Lazarus and McCullough (2005, citing Finkel, 1998, p. 40) cited a Minnesota 

school finance reform study during the 1998-1999 school year that indicated that Minnesota 

encouraged school districts to outsource pupil transportation as a way to reduce costs and at the 

same time permit school districts to “refocus their attention on educating the young people in 

their classrooms” (p. 55).  

 Outsourcing itself, however, carries many risks if not handled correctly by the school 

district. Moreover, as Pittman (1994) indicated, a school district may not be able to avoid 

liability by contracting this responsibility to an independent contractor if the school district is 

negligent in its selection of an independent contractor. First and foremost, the independent 

contractor should be required to verify that they have sufficient liability insurance by providing a 

list of their certificate of insurance. Pittman (citing Gregory, 1990) lists several items to consider 

when hiring a bus company including vehicle insurance, modern equipment, information on 

preventive equipmen,t and maintenance. In many situations, such as field trips and athletic 

events, school districts opt to provide outsourced transportation for students. Pittman (1994) 
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cited the case of Lofy v. Joint Union School District # 2 (1969), which involved a bus owned and 

operated by an independent transportation company that was transporting students and faculty 

chaperones to the state high school basketball tournament. Along the way, the bus struck a car 

from the rear, resulting in the death of the car driver and injuries to the passengers. The court 

held that the school district had properly delegated its duty to an independent contractor and thus 

was not responsible for the death and injuries arising from a multiple-vehicle accident. Thus, one 

can see how careful consideration on the school district’s behalf serve to defend the district in a 

claim. 

 Lazarus and McCullough (2005) noted that during the 1999-2000 school year, contractors 

transported almost 43% of students in the U.S., but it varied greatly between states. Laidlaw, 

Inc., currently the largest carrier in the United States, transported 900,000 students each day in 

1993; by 2002, the firm was transporting more than 1.9 million students per day (p. 56). 

According to the Financial and Educational Law Training Study guide (2004, p. 14-18), Laidlaw, 

Inc. has been providing outsourced busing services in Alabama since 1988. In the case of 

Laidlaw Transit, Inc. v. Alabama Education Association et al. (1999), the Tuscaloosa City Board 

of Education contracted pupil transportation services with Laidlaw, Inc. The contract included a 

commitment by Laidlaw to assume responsibility for transporting the students within the 

Tuscaloosa City School System; to upgrade and fully maintain a modern bus fleet; to comply 

with all applicable safety and regulatory standards; and to meet applicable driver-certification, 

safety-training, and substance-abuse requirements.  

 In 2004, nine Alabama city school districts contracted services with privatized busing 

providers, according to the Alabama Department of Education. According to Saks (1991) and 

Bolick (1991), school bus transportation costs have increased substantially over the last several 
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years. In 1989, Zeitlin noted that in many systems transportation costs account for approximately 

5-10% of the system’s total budget. As school systems operate under strained budgets, it is likely 

that outsourcing will become a major issue in school districts. Furthermore, as pupil 

transportation services are contracted, privatized companies assume the liability associated with 

transporting students in a safe manner. Therefore, in light of increasing litigation, school districts 

could evade lawsuits and save substantial amounts of precious education dollars by using 

companies such as Laidlaw, Inc. to provide pupil transportation services and thus shift the 

liability associated with pupil transportation from the school district to the private company. 

 

School Bus Routes and Stops 

 According to Bolmeier (1955), Hansley v. Tilton (1951) illuminated the fact that although 

the school district may be immune under the Eleventh Amendment, the school bus driver may 

still be held as negligent in his actions. In this case, the driver of the bus contended that since the 

school district was not liable for injuries growing out of negligence of officers, agents, or 

employees, he, as an employee of the district, was also clothed with governmental immunity and 

exempt from liability. However, as in many school bus cases, the court denied such reasoning 

and stated, 

 Undoubtedly the county board of education, as an agency of instrumentality of the State, 
enjoys immunity to liability for injury or loss resulting from the negligence of the driver 
of its school bus. . . But the driver of the school bus, who is a mere employee performing 
a mechanical task, is personably liable for his own actionable negligence. (p. 54) 

 
Furthermore, Bolmeier noted that a school bus driver is not necessarily free from liability in bus 

accidents merely because of exercising ordinary care. Accordingly, the courts have ruled 

repeatedly that unless “extreme” and “extraordinary” care is exercised the driver may be held 

liable. Regardless of whether the driver is a “common carrier” or “private carrier,” as most bus 
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drivers are, the principle prevails. Furthermore, Bolmeier cited the case Van Cleave v. Illinois 

Coach Co. (1953), which illustrated the fact that a school bus driver is not necessarily free from 

liability in bus accidents merely because of exercising ordinary care. Accordingly, Bolmeier 

stated that courts have repeatedly ruled that unless “extreme” and “extraordinary” care is 

exercised the driver may be held liable (p. 55). Moreover, this legal principle prevails regardless 

of whether or not the driver is determined to be a “private carrier” or a “common carrier” as 

public school bus drivers are categorized. 

 Furthermore, it is important to note that school bus drivers are not only held liable for 

negligent acts on behalf of operating the bus, but for the negligent supervision of students while 

they are being transported by the bus. According to Bolmeier (1955), Eason v. Crews (1953) 

provided important information concerning failure of drivers to exercise extreme care while 

transporting students. This was a Georgia case where a bus driver was driving a bus load of 

children at a moderate rate of speed with the bus windows open. A protruding limb of a tree hit a 

child in the bus and put his eye out. In affirming the judgment of the lower court, the court 

stated, 

 An operator of a bus transporting children to and from school is a common carrier. His 
duty is to exercise extraordinary care for the safety of the passengers. Where . . . the 
evidence authorizes the jury to find that the operator did not . . . exercise such degree of 
care as the law imposed, such operator becomes responsible in damages for the injuries 
received by the passengers. (Bolmeier, p. 55) 

 
 Additionally, according to Bolmeir (1955), Maley v. Children’s Bus Service (1952) 

provided important information that reaffirmed evidence that a school bus driver is not only 

responsible for driving the bus, but for damages caused by the negligent supervision of children 

while riding the bus. In this case, a child’s eye was put out by a paper clip propelled by a rubber 
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band in the hands of another student riding the bus. As a result, the bus driver was held liable for 

not maintaining proper conduct of students as they rode the bus.  

 Moreover, in many cases, the courts have ruled on negligence that occurs as students 

enter or exit the bus in loading zones. Robinson (2007) cited the case of Harrison v. Escambia 

County School Board (1983), which illustrated the fact that deciding where school bus stops will 

be located is, under the doctrine of sovereign immunity, a decision that will not give rise to a tort 

liability against the school board. In this case, the Florida Supreme Court ruled that the 

designation of bus stops is a planning level decision for which immunity from liability applies. 

However, not every court may rule in such favor. Dragan (2007) stated the four key elements for 

selecting and maintaining bus stops as prescribed by the Pupil Transportation Safety Institute 

including the following: (1) written criteria whereas all student transportation personnel should 

be involved in deciding how and where school buses should be stopped, (2) observing situations 

that involve issues with bus stops and allowing the final authority to make the decision regarding 

the stop, (3) evaluating the safety of all stops, and (4) the staff roles in determining the safety of 

the bus routes (p. 31).  

In evading litigation, school districts must ensure that their system of pupil transportation 

provides the greatest duty of care that can be provided to its students. However, in a litigious 

society this is becoming an increasing concern for many district administrators. 

 

Liability Insurance 

 In 1955, Bolmeier indicated that there were 41 states where school districts could not be 

held liable for injuries growing out of negligence of its employees, and that frequently the 

employees were financially unable to pay for damages resulting from negligent acts on their 
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behalf. Therefore, as a result, many states began purchasing liability insurance to protect 

innocent school children and their parents. However, the purchase of such insurance is met with 

certain obstacles. In 1955, courts generally held that the school board is without power to spend 

public funds for liability insurance unless a statute permits it. Bolmeier further noted that 

legislation pertaining to liability insurance is often vague and its interpretation varies greatly 

from state to state. Moreover, it should be noted that when a school district does purchase 

liability insurance, the school district does not necessarily waive its immunity. Additionally, the 

school bus driver is not immune from liability merely because the district purchases liability 

insurance against bus accidents (p. 57). 

 In many states, including Alabama and Georgia, school districts have been authorized 

and required by state law to purchase insurance policies providing coverage for children riding 

school buses as well as the general public against death, bodily injury, and property damage 

resulting from accidents in which school buses are involved. In a Georgia case, Krasner v. 

Harper (1954), Bolmeier (1955) noted that the Court of Appeals of Georgia quoted the statute 

that, 

Nothing . . . in this law shall be construed as imposing legal liability upon such boards on 
account of such accidents. . . . Wherever an insurance company issues a policy containing 
such a provision, the company shall not be estopped to deny its liability thereunder on 
account of the nonliability of said board. (p. 57) 
 
In 2010, according to the Federal Motor Carrier Safety Administration brochure on 

insurance requirements for school bus drivers, both common and private carriers (located at 

http://www.fmcsa.dot.gov/documents/brochure-parts-365and387.pdf), school districts must 

purchase a minimum of $5 million in liability insurance for vehicles carrying 16 or more 

passengers (including the driver).  
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 Currently, Chapter 27, Title 16, Code of Alabama: Transportation of Students provides 

rules and regulations governing school bus operation. Section 16-27-7, as discussed in the 

Alabama School Bus Driver Handbook, states: 

 The State Board of Education, each governing board of Alabama public senior 
universities, and each city and county board of education shall provide vehicle liability 
insurance for bus drivers or any other employee who is required to transport students. 
Said vehicle liability insurance shall cover personal liabilities of bus drivers or any 
employee who is required to transport students. Said liability insurance shall be 
applicable to moving vehicular accidents. (p. 3) 

 
 However, many school systems have opted to outsource busing services to private 

carriers in an attempt to decrease operation costs as noted by Lazarus and McCullough (2005). 

According to the Alabama Department of Education, nine city and county boards of education in 

Alabama provide busing services through private contractors such as Laidlaw, Inc. Furthermore, 

as more and more systems opt to outsource busing services to private contractors, the sole 

responsibility for transporting students, including the purchase of liability insurance, is now the 

sole burden of the privatized service provider (Lazarus & McCullough 2005, p. 56). 

 

Other Pertinent Legal Issues Surrounding Pupil Transportation 
and Liability Field Trips 

Evans (2001) cited the case Aldana v. School City of E. Chicago (2002) where a group of 

first grade students were on a field trip when the driver of the school bus lost control of the 

vehicle. The court noted that the same duty of care applied on field trips as during regular bus 

trips during school hours. The court held that the driver was negligent because she should not 

have lost control of her bus to the extent that she did on a clear, dry spring day. Therefore, school 

districts must ensure that drivers, whether regular route drivers or those who drive buses on field 

trips, provide the greatest amount of care to their passengers to ensure a safe journey.  



83 
 

According to Pittman (1994), because athletics and field trips are a function of the school 

district, districts have the duty to provide transportation to events at off-campus locations. This 

duty starts at the point of departure and continues until the participants have been returned to the 

original departure point. In many cases, however, transportation liability may be avoided by not 

providing transportation, but by requiring participants to meet at a specified location (p.19).  

 

Seat belts. Seat belt laws have become a major source of debate as school districts across 

the state have seen increased litigation surrounding seat belts and school bus passengers. Effinger 

(2000) noted the N.Y. Vehicle and Traffic Law §12290-c(8) (VTL) that incorporated prior case 

law which had limited evidence of non-use of seat belts to the issue of damages. Effinger also 

cited the case, O’Conner v. Mahopac Central School District (1999), where an appellate court 

considered the impact on liability resulting from the failure to wear seat belts. The court affirmed 

summary judgment to the defendant school because the plaintiff acknowledged that there was no 

evidence of negligence by the school or the bus driver that contributed to the vehicular accident.  

Maudsley (1982) argued that a significant factor in the overall favorable school bus 

record can be attributed to comprehensive bus safety legislation in most states imposing such 

requirements as single body construction, regular inspections, minimum passenger capacity, seat 

back height, etc. However, many variances among state legislatures have prompted the federal 

government to adopt guidelines and standards regarding the manufacture, equipping, and 

operation of school buses. Furthermore, Maudsley (1982) noted, to date, state efforts regarding 

seat belts for students have focused on excluding students from mandatory seat belt laws or 

leaving it up to local opinion.  
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With an increasing public awareness of the importance of federal-mandated seat belt 

usage in passenger vehicles in saving lives, the absence of such a similar requirement for most of 

the school buses transporting school-aged children appears to be a confusing and inconsistent 

policy. Maudsley (1982) cited only two reported cases that involved litigation in which the cause 

of action seeking recovery for injuries focused directly on the failure of school buses to have seat 

belts. However, Maudsley indicated that these two cases provide convenient windows to view a 

number of legal issues: federal preemption of school bus safety, state legislative intent in 

establishing school bus guidelines, and common law causes of action as vehicles to challenge the 

adequacy of safety standards (p. 843).  

Moreover, Maudsley (1982) referred to Dentson v. Eddins & Lee Bus Sales where 

students were injured when the bus collided with another vehicle. Additionally, the Alabama 

Supreme Court in Dentson approached the dispute as one of legislative interpretation: what the 

state legislature provided in its school transportation statute concerning seat belts in school 

buses, and what the legislature intended where the expressed statutory language was silent 

concerning seat belts for students (p. 842).  

In the Alabama statute, Maudsley (1982) refered to the two separate provisions of the 

State’s transportation statute. First, 

the statue had as its general purpose “to promote safe transportation of pupils to and from 
schools and in the school related activities . . ., [in part by] prescribing certain equipment 
for school buses and by providing for safety inspections for school buses.” Second, the 
statute provided that ‘no school bus shall be operated on a public street, highway or 
elsewhere unless it shall be equipped with a seat belt for the driver. (p. 843) 
 

Maudsley further indicated that the statute required any contract between a school board and a 

bus driver to contain a provision mandating use of the seat belt by the driver when transporting 

children and failure to wear the seat belt would be basis for dismissal.  
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Moreover, Maudsley (1982) argued that the mere statutory language was not, in itself, 

sufficient to support dismissal of the complaints. Maudsley indicated that the disposition of the 

case had to depend upon the court’s response on two issues: 

whether, by mentioning seat belts for the driver, the legislature intended to exclude 
children; and whether, even if the legislature intended to exclude seat belts for children, a 
school bus without seat belts nonetheless should be considered defective or unreasonably 
dangerous. (p. 843) 
 

Maudsley (1982) noted that the court’s decision was that the Alabama legislature “had decided 

that school buses in this state need not be equipped with passenger seat belts” (p. 844).  

Maudsley (1982) documented that until 1995, Dentson remained the only reported case 

addressing the liability of school districts and school bus manufacturers and vendors for the 

failure of school buses to have passenger belts. However, Maudsley cited an Oklahoma case, 

Attocknie v. Carpenter Manufacturing, Inc. (1995), where the Oklahoma Court of Appeals 

decided that a litigable question was presented under a products liability cause of action for an 

allegedly dangerously defective school bus that did not have passenger seat belts. Accordingly, 

Maudsley noted that “the graveman of this claim” is that manufacturers and vendors have a legal 

duty to warn bus passengers of the risks of traveling in a bus without seat belts” (p. 845).  

Maudsley (1982) noted that, as a result of Dentson and Attonockie, the National Highway 

Traffic Safety Administration, pursuant to its authority under the National Traffic and Motor 

Vehicle Safety Act (Safety Act) adopted a comprehensive set of minimum standards for school 

buses, among which was the requirement for seat belts in buses with less than a 10,000 pounds 

gross vehicle weight rating (p. 845). Maudsley (1982) argued that seat belts for school buses 

present two separate liability concerns for school districts. First, “what liability could attach 

where districts use school buses that might be considered as dangerously defective?” (p. 846). 

Second, assuming that seat belts were provided on all school buses, “what liability might attach 
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where students fail to use or improperly use the seat belts?” (p. 851). Furthermore, Maudsley 

indicated that the answers to both of the proceeding questions lie rooted in the interpretation of 

state law. 

Accordingly, Maudsley (1982) cited the case, Lopez v. Houston Indep. School Dist. 

(1987), which indicated the standard would relate to any preventative measures the district may 

have undertaken to reduce the risks. The potential for student injuries relating to failure to use 

seat belts on school buses equipped with such safety measures where prescribed by state law 

invokes the continuum of duties to supervise students. 

On November 8, 2007, the Motorcoach Enhanced Safety Act of 2007, which would 

require seatbelts for all motorcoach passengers, was introduced in the Senate. Although the bill 

would significantly elevate the standards for motorcoaches, it would not make seatbelts 

mandatory for passengers in school buses or buses that a state or local government makes 

available for public transportation (p. 194). Coletta (2006) further noted that until the time comes 

that standards for school buses become more stringent, injured passengers should have the 

opportunity to bring product liability claims against bus manufacturers or providers when a bus 

does not contain a restraint system, whether or not the company has complied with federal and 

state standards. Furthermore, Coletta discussed the federal preemption statute, which courts often 

use to determine whether plaintiffs injured in bus accidents can bring tort claims against 

manufacturers that complied with federal safety standards but did not include seatbelts in their 

vehicles. However, Coletta noted that the Federal Motor Vehicle Safety Standard (FMVSS) 208 

does not require seatbelts for passengers in buses with a gross vehicle weight restriction 

exceeding 10,000 pounds, which includes most public school buses across the nation (p. 196). 
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By federal statue, all buses manufactured after September 1, 1990, must be equipped not 

only with a seat belt for drivers but with seatbelts either with an “emergency locking retractor” or 

an “automatic locking retractor,” both of which restrain the driver in a collision (p. 197). 

According to a 2007 NHTSA report, 56% of passenger fatalities from 1996 to 2005 occurred as a 

result of ejections. Coletta further noted that an effective restraint system could potentially 

eliminate some of these ejections by keeping passengers in their seats, allowing them to 

unbuckle and escape safely after an accident (p. 201). Furthermore, Coletta indicated that bus 

drivers could more easily maintain control over their students or passengers because seatbelts 

would keep them stationary, preventing them from freely roaming about the vehicle (p. 202).  

Crashes resulting in passenger injuries often lead to settlements worth millions of dollars. 

For example, in 1996, when a school bus rolled over in Flagstaff, Arizona, resulting in five 

ejections and 31 injuries, the two students injured most seriously received a combined settlement 

of $28 million. (p. 204). Until Congress decided to elevate the federal safety standards, each state 

had to individually weigh the importance of increasing passenger safety against the pressures of 

fiscal responsibility. Unfortunately, many American citizens are lackluster in pressing for more 

stringent safety standards until safety issues make headline news. However, because many states 

do not have statutes requiring seatbelts in school buses, individuals must pursue personal injury 

claims under products liability law, arguing that a reasonable bus company would have installed 

seatbelts, regardless of the enumerated safety standards (p. 205).  

The federal statute also includes a “savings clause” that preserves the plaintiff’s rights to 

pursue tort claims, even where a manufacturer or provider has complied with the applicable 

federal safety standard. The clause states, 
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(e) Common law liability. Compliance with motor vehicle safety standard prescribed 
under this chapter [49 U.S.C.S. §§ 30101 et seq.] does not exempt a person from liability 
at common law. 

 
Therefore, even though federal standards do not mandate passenger seatbelts, Congress still 

gives injured plaintiffs the opportunity to challenge the lack of restraints in court (p. 211). 

Coletta (2006) referred to Dentson v. Eddins & Lee Bus Sales and Price v. Thomas Built 

Buses, Inc., which indicated that where a state legislature has established its own standard on 

seatbelts in buses by enacting a statute requiring seatbelts for drivers without mention of 

passengers, preemption applies and injured passengers cannot bring suit against bus 

manufacturers and providers (p. 217). Coletta indicated that a few states such as New York 

enacted legislation establishing standards for buses that exceeded the federal standards. In 1987, 

New York took the lead in requiring buses to have lap belts for all passengers. New Jersey 

followed suit in 1992 when it passed a similar law. Other states such as Florida also promulgated 

a seatbelt statute requiring school buses to come equipped with seatbelts. Moreover, Florida 

passed a statute that exempted the state, the county, bus operators, the school district, and its 

agents from liability if passengers failed to wear their seatbelts or wore them improperly. Other 

states such as Louisiana and California have passed similar statutes since 2000. In 2007, 

however, only six states had passed statutes making seatbelts mandatory in school buses 

(Coletta, 2006, p. 94).  

Currently, Alabama has no such law mandating seat belts on school buses for students. 

However, all buses are retrofitted with seat belts for drivers. Furthermore, the National Highway 

Transportation Safety Administration is currently reviewing recommendations to require all 

school buses to be retrofitted with seat belts for all passengers, but regulations are not expected 

to be implemented until 2013.  
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Cell phone use. The National Transportation Safety Board (2007) has found, and the 

National School Transportation Association recognizes, that school bus drivers have a 

professional duty to direct 100% of their attention to the safe operation of the school bus and the 

safety of their passengers. Furthermore, they have noted that communicating on a cellular phone 

or other personal electronic devices while driving a school bus or supervising the loading or 

unloading of students distracts drivers from their professional duty. Moreover, research indicates 

that talking on cell phones is related to an increased risk of motor vehicle accidents.  

According to Michael (2003), between 1992 and 2002, the number of cell phone users 

grew from 10 million to 129 million people and cell phone usage increased more than 30% from 

2002 to 2003 (p. 299). Moreover, studies have indicated that 85% of subscribers use their cell 

phone while driving, and 70% of all cell phone calls are made from vehicles (p. 299). 

Additionally, Michael indicated that drivers are four times more likely to have an accident when 

using cell phones (p. 300). 

According to Michael (2003), some states, for instance New York, impose a $100, $200, 

or $500 fine depending on the number of violations of its ban on hand-held cell phone use (p. 

302). Under the theory of respondent superior, an employer is liable for the actions of an 

employee if the employee was acting “within the scope of his or her employment at the time of 

an accident.” Courts have held conducting employer business via a cell phone at the time of an 

automobile accident to be within the scope of employment (p. 304). Under respondent superior, 

another factor to consider is whether the act in question, at least in part, provides a benefit to the 

employer. The employer should absorb the cost or harm caused by the tortuous conduct of an 

employee who was acting to benefit the employer (p. 305). Plaintiffs have also sued under a 

second theory of liability, negligence. Plaintiffs claim that the employer is directly negligent in 
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permitting employees “to use cell phones for business without adequate training or consideration 

of safety issues” (p. 305). 

Most states have currently enacted statutes strictly prohibiting cell phone use by bus 

drivers to avoid costly litigation. 

 

Summary 

Wenkart (2001) noted that as a result of recent Supreme Court decisions, school attorneys 

are scrambling to understand the complex and esoteric aspect of constitutional law which is 

currently undergoing revolutionary change (p. 15). Wernkart (2001) further noted that this quiet 

“revolution” began with the Supreme Court’s 1996 decision in Seminole Tribe of Florida v. 

Florida, which held that, 

The Eleventh Amendment presupposes that each state is a sovereign entity in our federal 
system and that it is inherent in the nature of sovereignty that a state would not be subject 
to the suit of an individual without the state’s consent. (p. 15) 
 
Moreover, Wernkart (2001) noted that with each Supreme Court decision further 

guidance is provided that will give us further insight on the extent of the historic shift that is 

taking place in the balance of power between states and the federal government (p. 34). Whether 

the defense of sovereign immunity will be successfully raised in states will depend upon the 

unique nature of each state’s law. Furthermore, as noted by Wernkart, 

If it is found that school districts are instrumentalities of the state under state law, school 
districts will be able to have many of the lawsuits brought under various federal statutes 
dismissed thereby greatly reducing their civil liability and the number of lawsuits brought 
against school districts. (p. 34) 
 
A review of Eleventh Amendment issues in the field of pupil transportation demonstrates 

the need to ensure compliance with busing procedures and a general understanding of tort 

liability associated with busing students. As case law indicates, a growing number of tort liability 
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claims are emerging each year. Therefore, school districts must make every informed effort to 

ensure the safety of their students as they ride to and from schools on buses. This research was 

conducted to provide a meaningful overview of regulatory practices and safeguards for district 

personnel directly linked to pupil transportation as they seek to protect the constitutional rights of 

the students they serve. As one can see, courts vary in their opinions of negligent acts conducted 

on behalf of bus drivers. However, a firm understanding of the general aspects of a safe and 

orderly ride to and from school can save a school district a substantial amount in litigation costs. 
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CHAPTER III 

METHODOLOGY 

Introduction 

This is a purposeful, qualitative, and document-based study embedded in case law 

utilizing legal-historical research to gain insight into issues of liability associated with pupil 

transportation services. According to Creswell (2007), the qualitative research design allows the 

researcher to develop a complex picture of the problem or issue under study. This involves 

reporting multiple perspectives, identifying many factors involved in a situation, and generally 

sketching the larger picture that emerges. Qualitative research employs a method of seeking to 

identify the complex interactions of factors in any situation. According to Merriam (1998), case 

study design methods are employed to gain an in-depth understanding of the situation and the 

meaning for those involved. Moreover, insights gleaned from case study analysis can directly 

influence policy, practice, and future research. 

Primary source materials used to complete this project included United States Supreme 

Court, United States Court of Appeals, United States Federal District Court, and the state 

appellate court cases from 1982 to 2010. The cases reviewed in this study were obtained from 

West Education Law Reporter, located through key number 159 (schools) under the subheading 

159.5 (transportation of pupils to and from school or the provisions in lieu thereof), namely bus 

driver issues, which is located under key number 159.5(6). In the literature review, sources such 

as professional law journals, scholarly articles, and other pertinent sources were included and 

evaluated to function as additional insight into the assessment of case law. 
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Research Questions 

1. What issues arise in court cases involving pupil transportation and tort liability?  

2. What are the outcomes in court cases involving pupil transportation issues?  

3. What trends have emerged from case law relating to the adequate operation of a district 

funded pupil transportation system?  

4. What legal principles can be discerned when dealing with the tort liability and pupil 

transportation? 

 

Research Materials 

The information in this research was obtained from West Education Law Reporter, 

located through key number 159 (schools) under the subheading 159.5 (transportation of pupils 

to and from school or the provisions in lieu thereof), namely bus driver issues, which is located 

under key number 159.5(6). Case law played a considerable role in this research for the cases 

served as the data for analysis. As mentioned before, the cases discussed stemmed from 1982-

2010 and offered a wide-ranging view relating to bus driver issues and pupil transportation. 

 

Methodology 

Court cases by the United States Supreme Court, United States Court of Appeals, United 

States Federal District Court, and the state courts were utilized for this study. The investigator 

read each case twice to gather a firm understanding of what each litigation entailed. Cases were 

categorized according to their year and later in their particular disposition. Reasonings and 

dispositions were reviewed to allow comparative themes to appear. This analysis then dictated 

how data flowed pertaining to distinct trends and patterns. 
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Digests 

To ascertain information about the topic, the West Law Digest System was used. This 

digest system categorizes many hundreds of issues relating to the field of education. Each topic 

contained multiple court cases pertaining to each specific area. The particular topic selected for 

this project was driver issues under the subheadnote pupil transportation. 

 As the project began, the researcher employed a sifting process to identify a sufficient 

topic with a substantial number of cases to provide supporting documentation for data analysis. 

The researcher began by examining the schools section in the West Law Digest System, which is 

identified by keynote Schools 159 in the digest. From that point, the researcher then sifted 

through the topics and narrowed it to subheading 159.5 (transportation of pupils to and from 

school or the provisions in lieu thereof). The subheading 159.5 was subdivided into sections (1) 

in general; (2) transportation to private schools or beyond district; (3) transportation for racial 

integration, busing; (4) handicapped children; (5) contracts; and (6) drivers. Collectively, all of 

the subsections contained 314 cases pertaining to transportation. In order to narrow the search, 

the researcher chose keynote 159.5(6) (drivers), which contained 145 cases, and the remaining 

cases in the subheading 159.5 were excluded. Of the 145 cases in the transportation subheading, 

105 cases dealing directly with driver negligence were chosen as the primary data source for this 

research project while the remaining cases within the subheading were excluded. The 

investigator used the above mentioned cases discovered from West Education Law Digest at The 

University of Alabama’s Law Library. The researcher printed each case from Westlaw and 

positioned them in ascending time order. The cases were briefed and served as the basis for unit 

analysis for the research project. 
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Data Collection 

 Most of this research was conducted on the campuses of The University of Alabama, 

Tuscaloosa, Alabama (Bounds Law Library) and the University of Alabama at Birmingham, 

Alabama (Mervyn H. Sterne Library). In addition, secondary sources of data and research were 

obtained electronically via The University of Alabama’s Education Library and Internet search 

engines. All pertinent data were incorporated into the study. Court cases obtained from Westlaw 

Education Law Digest served as the crux of the research project. 

 

Data Production: Case Briefs 

Statsky and Wernet (1995), in their book Case Analysis and Fundamental of Legal 

Writing, described a procedure for conducting an analysis process relating to case briefs. The 

process includes extracting pertinent case information and organizing the resultant information 

by the following descriptors. Each of the cases described in this research were briefed in a 

similar manner.  

The outline for the case brief analysis method in this study was as follows: 

1. Citation--identifying the information that enables you to find a law or material about 
the law, in a library. 

 
2. Key facts--a fact is essential to a court’s holding. A fact that would have changed the 

holding if the fact had been different or had not been in the opinion. 
 

3. Issue--a specific legal question that is ready for resolution. 
 

4. Holding(s)--the answer to a legal issue in an opinion; the result of the court’s 
application of one or more rules of law to the facts of the dispute. 

 
5. Reasoning--the explanation for why a court reached a particular holding for a 

particular issue. 
 

6.  Disposition--the order of the court as a result of its holding. (p. 41) 
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Data Analysis 

The purpose of this study was to conduct a thorough analysis of relevant issues associated 

with driver issues and pupil transportation systems. By employing qualitative research methods, 

the researcher gleaned insight into the value of qualitative methods. According to Padgett (2004), 

qualitative research methods offer an approach that is both complementary to, and transcendent 

of, conventional scientific inquiry (p. 3). Accordingly, Merriam (1998) described case study 

design as employing methods to gain an in-depth understanding of the situations and meanings 

of those involved. Moreover, the interest in case study analysis lies in the process rather than the 

outcomes, in context rather than a specific variable, in discovery rather than confirmation. This 

interest, as Merriam noted in case study design provides valuable insight into problematic 

situations and ultimately can directly influence policy, practice, and future research (p. 19).  

This qualitative study utilized a legal-historical, document-based method of inquiry. As 

Creswell (2007) suggested, qualitative research employs a holistic account in which the 

researcher tries to develop a complex picture of the problem or issue under study. Furthermore, 

holistic inquiry provides the reader with multiple perspectives, the identification of the plethora 

of factors associated with the situation at hand, and a conceptualized sketch of the picture that 

emerges (Creswell, 2007, p. 39). This study, by reviewing applicable literature and surveying 

legal opinions and court decisions of the judges as a method of qualitative interviews, employed 

a holistic approach to research. In doing so, the researcher examined each case by the positions 

of every party, to identify applicable rules of law to the cases, key facts and outcomes of the 

cases, and to make note of similarities between the cases that helped answer the research 

questions. Such research evokes a method of inquiry that seeks to identify the numerous complex 
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interactions in any situation. This study emphasizes the legal perspective as documented by case 

law that governs pupil transportation services in public K-12 school districts. 

An analysis of pertinent cases was conducted to identify applicable laws influencing 

judicial decisions, emergent trends, patterns, and themes and to provide a synopsis of court 

decisions in cases throughout a particular timespan and region. As the research took place, a 

more thorough understanding of the topic evolved. The crux of the research, the case brief, 

including the citation, key facts, issues, holding, reasoning, and disposition, provided the 

researcher with key facts that may have changed the judicial ruling if they had been different or 

altogether absent. Creswell (2007) deemed this type of coding as “open coding” in which major 

categories of information are identified. The researcher then divided the case briefs into the 

following two categories: operational practices and other areas of supervision. This second level 

of analysis in which the criteria for operational practices and areas of supervision were identified 

emerged from the analysis of the components of each case brief, which Creswell defined as axial 

coding. An analysis of each brief allowed the researcher to peruse the outcomes of specified 

cases that ultimately serve as sound practices for bus drivers and administrative officials while 

safely and efficiently operating pupil transportation systems. The themes, patterns, and outcomes 

were a result of case law spanning from 1982-2010.  

The qualitative method employed throughout this research directed attention away from 

the blind pursuit of answers toward thinking about the research questions (Creswell, 2007, p. 3) 

that emerged as a result of this study. Thus, the heuristic nature (Merriam, 1998) and thick, rich, 

legal descriptions (Creswell) of the research emphasizes the reader’s understanding of the 

research phenomena.  
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Summary 

 This purposeful, qualitative, and document-based study embedded in case law, and 

utilizing legal-historical research to gain insight into issues of liability associated with pupil 

transportation, helps the reader develop a repertoire of knowledge concerning negligence and bus 

drivers. The analysis of court cases by the United States Supreme Court, United States Court of 

Appeals, United States Federal District Court, and the state courts obtained from the West 

Education Law Reporter provide the crux of the legal analysis for the study. This analysis, 

coupled with applicable literature provides the basis for this study. The researcher examined 

keynote 159 (schools) as a preliminary sort. From that point, it was noticed that keynote 159 was 

subdivided into the following subsections: (1) in general; (2) transportation to private schools or 

beyond district; (3) transportation for racial integration, busing; (4) handicapped children; (5) 

contracts; and (6) drivers. Further sorting revealed that section 6 (drivers) contained 145 cases, 

which was enough data to provide the foundation for this study. A final sort of the cases under 

keynote 159.5 (6) (drivers) revealed that 105 dealt directly with negligence. These cases 

provided the legal analysis for the study and provided the answer to the research questions. 

Through thick, rich descriptions, the researcher presented a study that will enhance a school 

administrator’s ability to deal effectively with issues relevant to bus drivers and tort liability 

while simultaneously protecting valuable education dollars by avoiding litigation. 
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CHAPTER IV 

DATA AND ANALYSIS 

Introduction 

 Chapter IV offers a detailed synopsis of 105 cases relating to tort liability and pupil 

transportation services. The briefing process examined cases during a 28-year period 

commencing with Gibson v. Transportation Commission (1982) and concluding with Swain v. 

Cleveland Metropolitan School Dist. (2010). The cases were analyzed utilizing a standard format 

established by Statsky and Wernet (1997) in the book, Case Analysis and Fundamentals of Legal 

Writing. The cases are listed in chronological order according to the court level in which they 

were decided. Each case examined provides pertinent information based upon each section of the 

case brief. Each case brief contains sections on key facts, issue, holding, reasoning, and 

disposition. 

 

Case Briefs 

1982 

Citation: Gibson v. Transportation Commission, 315 N.W.2d 346, 106 Wis.2d 22 (1982). 

Key Facts: The Wisconsin Supreme Court reviewed the decision of the Court of Appeals 

of Dane County. In this review, petitioner Theodore E. Gibson, applicant for a school bus driver 

license appealed from judgment of the Circuit Court. The petitioner was convicted of a “felony 

while armed to wit: robbery” in the state of Indiana on April 27, 1976, in which he claimed it 
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was his companion rather than himself who had the revolver and instigated the robbery. 

Following his release from prison, he moved to Milwaukee where he applied for a school bus 

driver’s license on December 13, 1977. In compliance with local code 343.12(2)(e), the 

department of transportation conducted an investigation into Gibson’s armed robbery charge. 

Section 343.12(2)(e) precludes granting a school bus driver’s license to anyone convicted of a 

felony within 5 years prior to their application for licensure. In testifying for the department of 

transportation, Leon W. Luick, a coordinator for bus driver training who was also responsible for 

school bus drivers, stated that bus drivers must maintain discipline without resorting to corporal 

punishment and must often function as a substitute parent. Upon review of testimony, the 

Department of Motor Vehicles of the State of Wisconsin and the transportation commission, in a 

written letter on January 4, 1978, denied the petitioner’s application based upon sec. 

343.12(2)(e).  

Issue: At issue was whether the transportation department and the Department of Motor 

Vehicles of the State of Wisconsin were in compliance with Secs. 111.32(5)(h) and 343.12(2)(e), 

Stats. 1977, which require the department to investigate the detailed circumstances of an armed 

robbery before it can refuse licensure. 

Holding: The Wisconsin Supreme Court affirmed the decision of the court of appeals, 

which affirmed the judgment of the circuit court that upheld the Commission’s decision to deny 

licensure of petitioner.  

Reasoning: The court agreed with the trial and appellate courts that the Department’s 

inquiry of the elements of armed robbery under Indiana law satisfies its burden of establishing 

that the circumstances of the felony for which the petitioner was convicted substantially relate to 

the licensure for which he applied. Therefore, the licensure denial was appropriate under sec. 
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343.12(2)(e), Stats., and did not constitute unlawful discrimination by virtue of sec. 

111.32(5)(h)2b.  

Disposition: The Supreme Court affirmed the decision of the Court of Appeals to deny 

licensure. 

 

1983 

Citation: Com., Dept. of Transp., Bureau of Traffic Safety v. Slater, 462 A.2d 870, 75 

Pa.Cmwlth. 456 (1983). 

Key Facts: Glenn E. Slater, a diabetic who had held a Class 4 license (school bus driver’s 

license) since 1973 had his license suspended as a result of his medical condition. Responding to 

a physician’s report indicating that Slater had diabetes, the department, by letter dated October 

22, 1980, required Slater to have a general diabetic form issued by the department. On that form, 

the treating physician indicated that Slater had diabetes for 8 years and was taking 500 

milligrams of the hypoglycemic drug Dymelor daily. Furthermore, the physician noted that 

Slater did not adhere to his diet, and that his blood sugar was not within the normal range. As a 

result of that report, the department notified Slater that it was suspending his license, effective 

December 2, 1980, under sections 1504 and 1509 of The Vehicle Code of Pennsylvania, 

requiring that school bus drivers be physically qualified to obtain a license.  

Specifically, the department suspended Slater under 67 Pa.Code §71.3, a regulation 

promulgated under the statutory authority of section 1504(c) and 75 Pa.C.S. §1517(b) which 

provides the following: 

(b) requirements of Physical Examination. The following shall be the minimum 

requirements for passing a physical examination: 
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(3) No established medical history or clinical diagnosis of: 

(i) Diabetes mellitus requiring use of insulin or any other hypoglycemic 

medication. 

Issue: At issue in this case was whether there was a deviation from traditional equal 

protection and due process analysis even where one has constitutionally challenged a statutory 

presumption. 

Holding: The court recognized thata  driver’s “operating privileges are protectable 

property interests that may not be terminated without the procedural due process required by the 

Fourteenth Amendment.” 

Reasoning: Initially, the court must determine whether the department’s suspension of the 

applicant’s school bus driver’s license, which causes the applicant to lose his present job, 

deprives the applicant of a fundamental right. The court referred to Bell v. Burson, 402 U.S. 535, 

539, 91 S.Ct. 1586, 1589, 29 L.Ed.2d 90 (1971), the Supreme Court, in holding that a driver is 

entitled to a hearing before a state can revoke his license. In Slater’s case, the department of 

transportation failed to provide Slater with such a hearing. Thus, the court reversed the previous 

court’s ruling.  

Disposition: The Commonwealth Court of Pennsylvania, in an order dated June 30, 1983, 

reversed the decision of the Court of Common Pleas of Bradford County, No. 80-7728, dated 

July 17, 1981. The Department of Transportation’s suspension of the bus driver’s license of 

Glenn E. Slater is reinstated.  

Citation: Huntsberger v. Com., 463 A.2d 1288, 76 Pa.Cmwlth. 456 (1983). 

Key Facts: William L. Huntsberger secured employment with the Berks County 

Independent School District upon his retirement as a commercial bus driver from 1933 through 
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1977. Mr. Huntsberger’s Class 4 license to operate a school bus was recalled and suspended by 

the Department of Transportation (DOT) based upon the appellant’s medical history of a 

myrocardial infarction (heart attack) he suffered back in 1973. The appellant’s license was 

recalled pursuant to Section 1519 of the Vehicle Code of Pennsylvania, after he was determined 

to be incompetent to operate a school bus based upon 67 Pa.Code §150.3 which, in part, requires 

that, at minimum, no applicant for a Class 4 driver’s license have an established history or 

clinical diagnosis of a heart attack. Although the appellant’s physical had stated that the 

appellant had been asymptomatic since the time of his heart attack in 1973, his license was 

recalled and suspended. 

Issue: At issue was whether 67 Pa.Code §150.3 was arbitrarily and capriciously applied 

to the appellant and goes beyond the intent of the Vehicle Code of Pennsylvania and creates an 

invalid, irrebuttable presumption. 

Holding: The Commonwealth Court of Pennsylvania held that the regulation concerning 

restrictions placed an applicant’s Class 4 driver’s license was not arbitrarily and capriciously 

applied to a school bus driver.  

Reasoning: The court stated that Mr. Huntsberger’s defense, which was the same as he 

presented to the court of common pleas, was adequately addressed. Therefore, the 

Commonwealth Court of Pennsylvania affirmed on the able and comprehensive opinion of the 

Honorable W. Richard Eshelman in Commonwealth of Pennsylvania v. Huntsberger, PaD & 

C.3d (1981).  

Disposition: The court affirmed the March 19, 1981, decision of the Court of Common 

Pleas of Columbia County dismissing the appeal of William L. Huntsberger. 

Citation: Ivy v. Natchitoches Parish School Bd., 428 So.2d 1332 (1983). 
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Key Facts: Lottie May Ivy, a school bus driver for the Natchitoches Parish School Board, 

Louisiana, approached an intersection on Highway 71, which was controlled by a flashing 

yellow light; the speed limit on the highway was 55 miles per hour. Highway 71 runs north and 

south. Bordelon Street, the cross street, is controlled by a flashing red light and runs east and 

west. Ivy approached the intersection from the west and, after stopping, made a left, northbound 

turn, in front of Calvin Deason who was traveling north on Highway 71.  

Deason testified that he saw the school bus at the intersection. As he approached, the bus 

pulled out directly in front of him. Deason sounded the horn and, in an attempt to avoid hitting 

the bus, swerved his truck as far to the right as possible. Deason’s truck was fully loaded with 

logs at the time of the incident. The left front of Deason’s truck hit the rear portion of Ivy’s bus. 

Of the 46 children aboard the bus 17 complained of bruises but none were severely injured. 

Deason’s truck suffered extensive damage. 

As a result of the collision, the school board concluded that the accident at the 

intersection was caused by the failure of Ivy to yield the right-of-way of the truck. Therefore, the 

board terminated Ivy’s employment as a school bus driver.  

Issue: At issue was whether the school board’s decision is supported by substantial 

evidence or whether the school board abused its discretion. Furthermore, at issue was whether 

Ivy’s involvement in this one accident could be grounds for her dismissal for incompetence 

under LSA-R.S. 17:493.  

Holding: The trial court specifically found that the Natchitoches Parish School Board had 

good and sufficient grounds for its decision. In view of the facts as set forth herein, the court 

found that the trial court was not clearly wrong in its determination.  
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Reasoning: Ivy’s counsel presented the issue of the fact that the school board charged her 

with a “pattern of incompetence” when it sent her a list of eight incidences and then only 

discussed the most recent at the hearing. However, the court asserted that there is no merit to the 

argument that a single incident cannot be sufficient grounds for a finding of incompetence. 

Accordingly, the court noted that the statute did not require a certain number of transgressions to 

equal incompetence. The court noted the Allen case, supra, which involved an altercation 

between a bus driver and two brothers. For his conduct in that incident, Mr. Allen was 

terminated. The court further noted that given the great responsibility that a school bus driver 

undertakes to transport children, we certainly cannot suggest that a school board must wait until 

a driver has negligently jeopardized the lives of his passengers in a second or third accident 

before removing the driver. The court found no err in the proceedings.  

Disposition: The Court of Appeal of Louisiana, Third District, for the forgoing reasons, 

affirmed the judgment of the district court. All of the costs of the appeal are to be paid by the 

plaintiff-appellant, Lottie Mae Ivy. 

 

1984 

Citation: Com., Dept. of Transp., Bureau of Traffic Safety v. Johnson, 478 A.2d 521, 84 

Pa.Cmwlth. 248 (1984). 

Key Facts: Arthur Johnson was employed as a school bus driver in a Pennsylvania school 

district in the early 1980s. The Pennsylvania Department of Transportation recalled Mr. 

Johnson’s school bus operating privileges based upon Pennsylvania Code Section 1504(c), which 

authorizes and requires the department to “establish by regulation the qualifications necessary for 

the safe operation of various types . . . of vehicles and the manner of examining applicants to 
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determine their qualifications. . .” (Section 1509(a)(2)) as to a school bus driver license, Class 4, 

requires “an annual examination to be given by the physician for the school district. . .” (Section 

1517(b)). As found by the trial court judge, on the basis of medical reports submitted of record, 

Mr. Johnson’s physician reported that he had a history of a mild acute myocardial infarction in 

September 1982, but was qualified to drive a school bus. A medical report dated February 16, 

1983, showed him to be in good physical condition, and there was also a negative treadmill 

exercise report.  

Based solely on the basis of the “established medical history” of myocardial infarction in 

the School Bus Driver’s Physical Examination Report and a Cardiovascular Form Report, the 

department’s consulting physician determined that Johnson was physically unqualified, without 

examining him. The department’s recall notice simply stated to Johnson that his operating 

privileges were being recalled because “you have a cardiovascular condition which is not 

compatible with safe operation of a school bus.” 

Issue: Can the holder of a school bus driver’s license, who has had a history of 

myocardial infarction, but who now has been found upon medical examination to be in good 

physical condition, capable of operating a school bus safely, with negative treadmill exercise 

report, nevertheless have his school bus operator’s license suspended by the department solely 

upon the basis of the departmental regulation declaring that a history of myocardial infarction 

alone will disqualify a school bus operator?  

Holding: The court ruled that because a history of a disorder is not synonymous with the 

current existence of a disorder, the department’s application of the regulation to the facts of this 

case is unlawful.  
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Reasoning: The court asserted that a school bus driver could not have his school bus 

operator’s privileges suspended by the Department of Transportation (DOT) based solely upon 

an interpretation of a departmental regulation, as providing a history of myocardial infarction 

alone would disqualify a school bus operator, in light of conflict between the regulation as 

applied and governing statute describing physical conditions with reference primary to 

conditions currently in existence. The department relied heavily upon Pennsylvania Code 67 

§71.3(b), which specifically reiterates the annual physical examination requirement for school 

bus drivers and states “the minimum requirements for passing a physical examination” as 

including, not only compliance with specified vision standards and the absence of anatomical 

impairment but also:  

(3) No established medical history or clinical diagnosis of:  

(iii) myocardial infarction . . . or any other condition that may interfere with the 

ability to drive a school bus with safety,” and finally, “any other condition which 

in the opinion of the examining physician could interfere with the ability to drive 

a school bus with safety. 

The court indicated in this case, however, that Mr. Johnson’s Class 4 license was suspended 

simply on the basis of a report of a department’s physician without ever examining him. 

Therefore, the suspension was unlawful.  

Disposition: The Commonwealth Court of Pennsylvania affirmed the decision of the trial 

court. 
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1985 

Citation: Com., Dept. of Transp. Bereau of Traffic Safety v. Johnson, 489 A.2d 960, 88 

Pa.Cmwlth. 248 (1985). 

Key Facts: Arthur Johnson was employed as a school bus driver in a Pennsylvania school 

district in the early 1980s. The Pennsylvania Department of Transportation recalled Mr. 

Johnson’s school bus operating privileges based upon Pennsylvania Code Section 1504(c), which 

authorizes and requires the department to “establish by regulation the qualifications necessary for 

the safe operation of various types . . . of vehicles and the manner of examining applicants to 

determine their qualifications. . .” (Section 1509(a)(2)) as to a school bus driver license, Class 4, 

requires “an annual examination to be given by the physician for the school district . . .” (Section 

1517(b)). As found by the trial court judge, on the basis of medical reports submitted of record, 

Mr. Johnson’s physician reported that he had a history of a mild acute myocardial infarction in 

September 1982, but was qualified to drive a school bus. A medical report dated February 16, 

1983, showed him to be in good physical condition, and there was also a negative treadmill 

exercise report.  

However, based solely on the basis of the “established medical history” of myocardial 

infarction in the School Bus Driver’s Physical Examination Report and a Cardiovascular Form 

Report, the department’s consulting physician determined that Johnson was physically 

unqualified, without examining him. The department’s recall notice simply stated to Johnson that 

his operating privileges were being recalled because “you have a cardiovascular condition which 

is not compatible with safe operation of a school bus.” 

After careful consideration of Com., Dept. of Transp., Bureau of Traffic Safety v. 

Johnson, 478 A.2d 521, 84 Pa.Cmwlth. 248 (1984), the Commonwealth Court of Pennsylvania 



109 

granted reargument of the case before the court en banc. The court vacated the panel’s earlier 

opinion and reheard the case concerning Mr. Johnson’s myocardial infarction.  

Issue: Can the holder of a school bus driver’s license, who has had a history of 

myocardial infarction, but who now has been found upon medical examination to be in good 

physical condition, capable of operating a school bus safely, with negative treadmill exercise 

report, nevertheless have his school bus operator’s license suspended by the department solely 

upon the basis of the departmental regulation declaring that a history of myocardial infarction 

alone will disqualify a school bus operator? 

Holding: The court indicated that because they sustained the validity of the regulatory 

basis for recall of a school bus driver’s license solely upon the basis of a medical history of a 

heart attack, the consequence is to uphold the action of the department and reverse the order of 

the trial court.  

Reasoning: The court referred to Com., Dept. of Transp., Bureau of Traffic Safety v. 

Slater, 462 A.2d 870, 75 Pa.Cmwlth. 456 (1983) in which Mr. Slater’s school bus driver’s 

license was suspended on the basis of a current and continuing condition of diabetes, in contrast 

to the present license recall, based solely upon a history of myocardial infarction. In this case, the 

court was squarely required to decide the validity of the regulation in the present context. After 

weighing all the factors and considering the court’s line of decisions on the subject, the court 

stated that the regulation, thus read and applied, is reasonable and hence valid under substantive 

due process tests. 

The court noted the case Huntsberger v. Com., 463 A.2d 1288, 76 Pa.Cmwlth. 456 

(1983), decided not long after Slater where a panel decision by this court upheld the validity of 

the regulation in a case on all fours with the present case, in that it involved the recall of the 
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driver’s license of a school bus driver who had a history of myocardial infarction, but was 

currently asymptomatic. Hence, the court indicated that their earlier panel decision in this case 

conflicted with the Huntsberger result. Furthermore, it was noted that although the appellant’s 

physician is of the opinion that appellant is competent to drive a school bus, we cannot conclude 

that the precautionary position taken by the Medical Advisory Board as expressed in the 

regulation, is unreasonable.  

Disposition: The opinion and order of the Commonwealth Court of Pennsylvania on July 

17, 1984, are vacated and the order of the Court of Common Pleas of Philadelphia County, dated 

February 17, 1983, is reversed.  

Citation: Giampa v. Com., 492 A.2d 504, 89 Pa.Cmwlth. 346 (1985). 
 
Key Facts: Joseph Giampa, a bus driver in Montgomery County, Pennsylvania, brought 

suit against the department of transportation as a result of the recall of his school bus operator’s 

license. On appeal, Mr. Giampa asserted that his hearing was nevertheless satisfactory for the 

safe operation of a schoolbus and the regulation stating such was invalid. Mr. Giampa referred to 

the opinion of a school physician, whose view was that the hearing deficiency did not prevent 

him from operating a school bus safely. Furthermore, Mr. Giampa also referred to the opinion of 

a hearing specialist asserting that his hearing levels were “within essentially normal range for his 

age” and that “he is not specifically impaired to the extent that he would be a risk driving a bus.”  

Mr. Giampa asserted that the regulation pertaining to hearing loss was “discriminatory” 

against the hearing impaired in that it makes no provisions for exceptions. Furthermore, Mr. 

Giamapa asserted that the regulation was “too sweeping” and suggested that the regulation was 

unreasonable and violated substantive due process. Finally, Mr. Giampa raised a question as to 

whether the hearing loss standard constituted an inappropriate job qualification.  
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Issue: Does a hearing standard for school bus drivers constitute an inappropriate job 

qualification because hearing acuity is patently relevant to the ability to drive a school bus safely 

as according to 75 Pa.C.S.A. §1517(b)? 

Holding: The Commonwealth Court, No. 360 C.D., 982, held that regulation did not 

impermissibly “discriminate” against hearing impaired persons and regulation did not violate 

substantive due process. Furthermore, the hearing standard was not an inappropriate job 

qualification.  

Reasoning: The Commonwealth Court noted that 67 Pa.Code §71.3(b)(5) stated, “(5) No 

hearing loss greater than 25 decibels at frequencies of 500, 1000 and 2000 in the better ear 

without a hearing aid.” The court cited the holding of the trial court, which stated that Mr. 

Giampa’s hearing evaluation by the school physician and a hearing specialist did not warrant 

reversing the recall action where measured hearing loss exceeded the standard that the Medical 

Advisory Board of the Department of Transportation had adopted in the cited regulation.  

Disposition: The order of the Montgomery County Court of Common Pleas is affirmed.  

Citation: Tyson v. Hess, 66 N.Y.2d 943 (1985). 

Key Facts: Faith Hess, a bus driver for the East Syracuse-Minoa Central School District, 

was transporting a 4-year-old prekindergarten student home from school one afternoon. She 

admittedly let the child off at the child’s home rather than at the home of the babysitter, some 2 

miles distance, without checking either the route sheet or the tag worn by the child, both of 

which indicated the place the child was to be let off. As a result of the bus driver’s negligence, 

the school system terminated the bus driver’s employment prior to the end of the 1983-1984 

school year. The bus driver sought reinstatement based upon a breach of employment. The 
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Supreme Court found that the driver had been hired for a definite term and appeal was taken. The 

Supreme Court, Appellate Division reversed the judgment and the petitioner appealed.  

Issue: At issue was whether the East Syracuse-Minoa Central School District was liable 

for breach of contract for dismissing a school bus driver, where the driver admittedly let a 4-

year-old child off the bus 2 miles from his destination as indicated on the child’s tag. 

Holding: The Court of Appeals of New York held that (1) termination of a bus driver 

complied with due process, (2) termination was not so disproportionate to bus driver’s admitted 

offense as to be shocking to court’s sense of fairness, and (3) school board had not breached 

employment contract with bus driver.  

Reasoning: The Court of Appeals of New York asserted that, at most, the petitioner was 

entitled to article 78 review of the measure of discipline imposed and to sue for breach of 

contract in terminating her employment prior to the end of the 1983-1984 school year. The court 

noted that the petitioner admitted to the charges before them. However, they concluded that 

under those circumstances, termination of the petitioner’s employment was not “so 

disproportionate to the offense as to be shocking to one’s sense of fairness.” Furthermore, the 

court indicated that there was no reason for them to convert the proceeding pursuant to CPLR 

103 to a breach of contract action and remand for trial, for in view of petitioner’s admissions 

respondent would be entitled to summary judgment in any such action.  

Disposition: The Court of Appeals of New York affirmed the judgment of the Supreme 

Court, Appellate Division.  
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1986 

Citation: Brigandi v. Board of Educ., Deer ParkUnion Free School Dist., 500 N.Y.S.2d 

740, 119 A.D.2d 573 (1986). 

Key Facts: Peter Brigiandi, petitioner and bus driver for Deer Park Union Free School 

District, was terminated from employment when he allegedly violated rules in backing up a 

school bus without proper supervision and changing order of stops on his bus route without 

notifying the transportation personnel. These actions posed potential harm to the students on his 

route which, in turn, ended up in his termination due to an incident where minimal property 

damage occurred while he was backing up his bus without proper supervision. 

Issue: At issue in this case was whether the school board abused its discretion to impose 

the maximum penalty (i.e., termination of the petitioner’s employment) because the potential 

harm to the elementary school children who the petitioner transported daily was enormous.  

Holding: The Supreme Court, Appellate Division, held that it was not an abuse of 

discretion to terminate a driver’s employment in light of potential harm to school children. 

Reasoning: The Supreme Court found that there was substantial evidence in the record to 

support the findings that the petitioner violated the respondent’s rules against, inter alia, backing 

up a school bus without proper supervision and changing the order of stops on the petitioner’s 

route without first notifying the transportation office personnel. Thus, the court indicated that 

there was no basis for it to set aside the determination. Furthermore, the court indicated that the 

incident of backing up the bus without proper supervision was only a fortuitous happenstance 

that minimal property damage occurred rather than physical harm to a child. Under the 

circumstances, the court indicated that the penalty was not so disproportionate to the offenses as 

to shock one’s sense of fairness.  
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Disposition: The court affirmed the Article 78 proceeding brought before it and the 

proceeding was dismissed.  

Citation: Hopkins v. Spring Independent School Dist., 706 S.W.2d 325 (1986). 

Key Facts: Celeste Eugenia Hopkins as next friend (mother) of Celeste Adeline Hopkins, 

appellant, brought action against the Spring Independent School District, including the bus 

driver, principal, nurse, and teacher for personal injuries suffered by her daughter. This is an 

appeal from a summary judgment granting the appellees, Spring Independent School District and 

a number of its employees, in a suit for damages suffered by the child. 

Appellant Celeste Adeline Hopkins, a minor afflicted by cerebral palsy, attended an 

elementary school that is a unit of the appellee Spring Independent School District (Spring 

I.S.D). Appellant contends while she was left in the classroom unsupervised, another student 

pushed her into a stack of chairs, causing a severe blow to her head. When the teacher returned to 

the room, the child told her of the incident. The child claims that she had mild convulsions, 

developed cold sweats, and gradually became dazed and incoherent. However, the child 

remained in the classroom until her occupational therapist took her to therapy. The therapist 

inquired about the child’s health and she told him she had a headache. The therapist then took the 

child to the school nurse, who advised the child she should remain at school. The child’s mother, 

an employee of Spring I.S.D. was not contacted concerning her child’s condition.  

When the child’s school day was over, she boarded the bus operated by Spring I.S.D., 

where the child claims she suffered severe convulsions. The bus driver communicated via radio 

with his supervisor requesting that he provide a school nurse at the next designated stop. None 

was provided, and the driver was advised by his supervisor to take the child to her daycare as 

usual. Upon arriving at the daycare, the child received treatment. She claims as a result of the 



115 

school district’s neglect and failure to provide adequate medical care, her child’s life expectancy 

was dramatically decreased. 

Appellants filed suit under the Texas Tort Claims Act and the Texas Education Code 

against Spring I.S.D. including the school principal, the school nurse, and the child’s teacher, for 

damages the child suffered as a result of the appellee’s negligence and gross negligence.  

Issue: At issue in this case was whether the school district and its employees were 

negligent in their action pertaining to a child’s injuries sustained while on the school campus and 

on the school bus.  

Holding: The Court of Appeals of Texas, Houston (14th Dist.) held that, (1) the 

daughter’s minority was a legal disability tolling statute of limitations, even though action was 

brought by her mother as next friend; (2) the daughter’s injuries did not come within the motor 

vehicles exception to liability immunity of school district and school bus driver under Texas Tort 

Claim Act; and (3) the daughter’s injuries did not come within the excessive discipline exception 

to liability immunity of the school principal, school nurse, and teacher under Texas Education 

Code. Therefore, The Court of Appeals of Texas affirmed the order of the trial court.  

Reasoning: The Court of Appeals addressed four key reasons that stemmed from this 

case. First, the court addressed the issue that the appellants assert that their claim is not barred by 

the statute of limitations as a matter of the law in which the court agreed. Secondly, the court 

addressed the appellants’ claim that the trial court erred in its granting of summary judgment for 

the appellees, Spring I.S.D. and the bus supervisor, because the defense of governmental 

immunity is not available under the Texas Tort Claims Act. To address this issue, the court stated 

that a plaintiff must establish each element of his cause of action to prevail at trial on the merits; 

therefore, if the defendant proves that at least one element of the plaintiff’s case is insufficient or 
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is conclusively established against the plaintiff, the defendant’s summary judgment is granted. 

Third, the Texas Tort Claims Act provides that local government units and their employees 

acting in their governmental capacity are immune from prosecution for their alleged negligence 

resulting in bodily injuries or death. Furthermore, the court noted that the alleged negligent acts 

must arise from the operation or use of a motor vehicle, which it did not in this case. Finally, the 

issue of “discipline,” which includes “acceptance of or submission to authority and control” and 

“acting in accordance with rules and orders,” was addressed. The court indicated that in the case, 

unfortunate as the events of the day were, no evidence existed of acts sufficient to constitute 

discipline as contemplated by statute.  

Disposition: The Court of Appeals of Texas, Houston (14th Dist.) overruled the third and 

fourth points of error. Accordingly, the court affirmed the summary judgment order of the trial 

court. 

Citation: Jones v. McKenzie, 628 F.Supp. 1500 (1986). 

Key Facts: Juanita M. Jones, plaintiff, was originally hired in February 1981, as a “when 

actually employed” employee (WAE). She served as a school bus attendant and was rehired for 

the 1981-1982, 1982-1983, and 1983-1984 terms. Her duties were to assist students as they got 

on and off the buses, particularly handicapped students who require someone to lift them on and 

off a bus and to observe and assist them en route to and from school. Except for a hiatus in 1981, 

when she was terminated in June and reappointed in August, the plaintiff worked from 10 to 35 

hours a week during the school years and the summers, until August 31, 1984.  

On June 12, 1984, the superintendent (Floretta Dukes McKenzie) issued Directive 205.1, 

which required the “urinalysis testing of all employees who will be required to undergo medical 

examinations to determine physical fitness for licensure and other employee-related reasons.” 
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The directive included the following: “The confirmed finding of an illicit narcotic substance in 

the urine of an employee . . . shall be grounds for termination of that employee. . . .” 

In August 1984, the plaintiff submitted to a urinalysis testing for drugs as part of the 

Transportation Department’s testing program. The first test, affected by computer, gave a 

positive indication that THC metabolites were present in plaintiff’s urine. The test was repeated 

manually. It was not otherwise confirmed. The plaintiff, upon being informed of the positive test 

result, immediately voluntarily underwent two additional urinalysis tests, which came back 

negative for the presence of THC metabolites (marijuana) in her urine. On August 16, 1984, the 

plaintiff’s supervisor notified her that she would be discharged on August 31 because the 

National Health Laboratories reported that a urine specimen taken in the annual physical 

examination required of the plaintiff and all other transportation employees “indicated positive 

use of drugs” in violation of the Superintendent’s Directive 662.12. 

The plaintiff thereafter appealed her termination and requested a hearing at which she 

could appear with counsel and testify and present other evidence. Defendants refused this request 

and permitted only a written submission. In November 1984, a hearing examiner employed by 

the Office of the D.C. Superintendent of Schools rejected her appeal. 

Issue: At issue in this case was whether a bus attendant as a “wages as earned” (WAE) 

employee like the plaintiff had a property interest in her job or a liberty interest in her reputation, 

which was protected by the Due Process Clause and was terminated on basis of a single 

unconfirmed urinalysis test for drugs was arbitrary and capricious in violation of requirements of 

District of Columbia Board of Education and superintendent’s directives. 

Holding: The United States District Court held that (1) the school bus attendant had 

property and liberty interests protected under the due process clause; (2) the termination of the 
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school bus attendant on the basis of a single unconfirmed positive urinalysis drug test was 

arbitrary and capricious in violation of requirements of District of Columbia Board of Education 

and its superintendent; and (3) subjecting the school bus attendant to urinalysis without probable 

cause or any individualized consideration violated her Fourth Amendment rights.  

Reasoning: The United States District Court, District of Columbia, asserted that on the 

basis of the undisputed facts on these persuasive authorities, the plaintiff is entitled to a summary 

judgment that her termination on the basis of a single unconfirmed EMIT test was arbitrary and 

capricious. Her termination thus violated the requirements of the Board of Education and the 

Superintendent that precluded arbitrary and capricious termination. Furthermore, the court 

reiterated the Supreme Court’s reiteration that a deprivation of property by terminating 

employment must be “preceded by notice and opportunity for hearing appropriate to the nature 

of the case.” 

Disposition: The United States District Court, District of Columbia, accordingly granted 

the plaintiff’s motion for summary judgment, indicating that the urinalysis test violated her 

Fourth Amendment rights. 

 

1987 

Citation: Appeal of Gardner, 531 N.E.2d 741, 40 Ohio App.3d 99 (1987). 
 
Key Facts: In April 1986, the appellant, Patricia Gardner, was discharged from her 

position as a bus driver with the appellee, the Columbus City School District, following an 

accident involving a school bus driven by the appellant and another vehicle. The appellant filed a 

timely notice of appeal to the Columbus Civil Service Commission on April 21, 1986, and a 
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hearing was set for October 27, 1986. The hearing was continued at the request of the appellant 

on December 15, 1986.  

Ms. Gardner was driving a school bus on Westerville Road. At the intersection of Ferris 

and Westerville Roads, the appellant pulled into the left lane to make a left turn onto Ferris. The 

appellant pulled into the intersection while the light was green. While she was waiting for the 

southbound traffic, the light turned red, catching the appellant in the intersection. Appellant saw 

a car southbound on Westerville Road about 135 feet from the intersection, and, assuming the 

car would stop, appellant started to turn left against the red light. The southbound car also ran the 

red light and the two vehicles collided in the intersection. 

Issue: At issue is whether it was an abuse of discretion to reverse the termination of a city 

civil service commission stating that a school bus driver should not be discharged because of an 

accident involving another vehicle. 

Holding: The Court of Appeals of Ohio, Franklin County held that the statute requiring a 

hearing within 30 days of an employee’s timely appeal of order of reduction or removal is 

mandatory, failure to hold the hearing within that time does not deprive the commission or 

jurisdiction to proceed to hold the hearing and it was an abuse of discretion to reverse the 

commission’s determination. 

Reasoning: The Court of Appeals of Ohio, Franklin County, asserted that the common 

pleas court, without giving reason, concluded that the appellant was negligent. Without evidence 

that the City School District requires school bus drivers to meet a higher standard of care than 

that of ordinary drivers, the court found that there was reliable, probative, and substantial 

evidence to support the decision of the Columbus Civil Service Commission. The court further 

noted that they believed the appellant entered into the intersection on a green light but, because 
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of traffic flow, was unable to clear the intersection and complete her left turn until after the light 

had turned red. Based upon the appellant’s observations, she had sufficient time to make her turn 

given the distance of the approaching vehicle. The Court of Appeals found that the common 

pleas court abused its discretion and the appellant’s second assignment of error is sustained.  

Disposition: The Court of Appeals of Ohio, Franklin County, for the foregoing reasons, 

sustained the first and second assignment of error and reversed the judgment of the trial court.  

Citation: In re Stober, 524 A.2d 535 (Pa.Cmnwlth. 1987). 

Key Facts: Willie Stober appealed an order of the Court of Common Pleas of Lancaster 

County dismissing his appeal from the Bureau on Traffic Safety Operations’ decision to recall 

his school bus operator’s license. In July 1977, an electrocardiogram examination revealed that 

Mr. Stober had suffered a myocardial infarction (heart attack). Subsequent cardiac 

catheterization revealed that he had a blockage of the right artery and, consequently, Mr. Stober 

underwent triple coronary bypass surgery in February 1981. 

At the trial courts’ hearing, his physician testified that since his operation, Mr. Stober had 

experienced no symptoms of heart disease and was not taking cardiac medication. The doctor 

further testified that Mr. Stober is now physically able to operate a school bus safely and is at a 

lesser risk of having a heart attack than the average person of his age. Mr. Stober passed a 

treadmill test on January 6, 1984, and his physician testified that the test is a reliable method of 

monitoring and detecting cardiovascular disease. 

In August 1983, the Department of Transportation (DOT) recalled Mr. Stober’s Class 4 

license because his “school bus driver’s physician examination revealed that he had a 

cardiovascular condition which is not compatible with the safe operation of a school bus.” Mr. 
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Stober argued that the DOT’s regulation listing physical examination requirements violates 

Section 504 of the Federal Rehabilitation Act of 1973.  

Issue: At issue was whether accommodating an individual in the school bus driver 

licensing program would either impose an undue burden on the DOT, or would require a 

modification of the essential nature of the program (i.e., compromise essential safety).  

Holding: The Commonwealth Court, No. 1455 C.D. 1984 held that failure of the trial 

court to determine whether accommodating a bus driver with heart trouble in a school bus driver 

licensing program would either impose undue burden on the Department of Transportation, or 

require modification of the essential nature of the program, that is, compromise essential safety, 

required remand. 

Reasoning: The Commonwealth Court, No. 1455 C.D. 1984 was unable and unwilling to 

substitute its judgment as to the efficacy of the treadmill stress tests for that of the Medical 

Advisory Board, based upon the testimony of a single physician. The court expressed that it was 

in no position to make a judgment as to whether or not the treadmill test will screen out coronary 

defect, some, all, or most of the time, and the court deferred to the MAB, which exists solely in 

order to make decisions of this type. The court agreed with Mr. Stober that the trial court should 

not have omitted analyzing his section 504 claim by extending a rational relationship difference 

to administrative agency expertise. Furthermore, the court concluded that Mr. Stober was entitled 

to have the facts presented and weighed by the finder of the fact. In the present case, the court 

indicated that not only did the DOT fail to produce any testimony rebutting Mr. Stober’s 

challenge, but the trial court bypassed its role as factfinder on the basis that Mr. Stober’s case 

consisted of the testimony of only one expert. 
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Disposition: The Commonwealth Court, No. 1455 C.D. 1984 vacated and remanded for 

additional findings of fact as to 

(1) whether there is an appreciable risk that Mr. Stober would not be able to 

secure the safety of his passengers; and, 

(2) whether the accommodation of Mr. Stober, and individuals like him, by 

treadmill stress testing or other medical screening procedure would present an 

undue burden on the DOT. 

 

1988 

Citation: In re Appeal of Stober, 546 A.2d 155 (Pa.Cmnwlth. 1988). 
 
Key Facts: Commonwealth Court, No. 1455 C.D. 1984 vacated and remanded the 

decision of the Court of Common Pleas of Lancaster County concerning the recall of Mr. Willie 

Stober’s bus operator’s license. The Department of Transportation filed petition for reargument 

and reconsideration. In the petition, the DOT presented, for the first time, two additional issues. 

It argued that the trial court had no jurisdiction to consider a violation of Section 504 of the 

Rehabilitation Act in the context of an appeal under Section 1550 of the Motor Vehicle Code, 75 

Pa.C.S. §1550. It also argued that certain federal regulations rendered the Rehabilitation Act 

inapplicable to the DOT’s regulations concerning school bus drivers. The matter was heard by 

the court en banc and is now ready for disposition. 

Issue: At issue was whether the Department of Transportation failed to meet its burden of 

proving that a school bus driver was incompetent to drive a bus. 

Holding: The Commonwealth Court, No. 1455 C.D. 1984 held that the Department of 

Transportation failed to meet its burden of proving that a school bus driver was incompetent to 
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drive a school bus. Furthermore, the court held that the Federal Rehabilitation Act of 1973 

applied to the Department of Transportation’s regulations concerning school bus drivers. 

Reasoning: The Commonwealth Court, No. 1455 C.D. 1984 was compelled to respond to 

the DOT’s arguments concerning the safety of school children. The court asserted that nowhere 

in their original decision in this case was the safety of the children ignored. Furthermore, the 

court indicated that such safety was of paramount concern. The court’s decision remanding the 

trial court was inter alia for a finding on whether there would be an applicable risk involved. 

Moreover, Mr. Stober would be permitted to drive a school bus only if there was no appreciable 

risk to the children and it was an accommodation of Mr. Stober and those similarly situated. 

Disposition: The Commonwealth Court of Pennsylvania at No. 1455 C.D. 1984 is 

confirmed. 

 

1989 

Citation: Com., Dept. of Transp., Bureau of Driver Licensing v. Chalfant, 565 A.2d 1252, 

129 Pa.Cmwlth. 430 (1989). 

Key Facts: The Department of Transportation, Bureau of Drivers Licensing, appealed 

from an order of the Court of Common Pleas of Fayette County, which sustained the appeal of 

Alfred Ronald Chalfant (Chalfant), reinstating his school bus driver’s license. Upon receiving a 

completed medical examination form from Dr. Sloan, the department’s physician, stating that 

Chalfant had a prior history of seizures as a child, but had been off all prescription medication 

for 3 years and had not had a seizure in 20 years, the department mailed Chaflant a “Convulsive 

Disorder Form” and requested that he have his physician complete it. This form was completed 

by Dr. Richard Kasdan, who noted, inter alia, that Chaflant had been under his care since April 
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of 1985, during which time he was not on seizure medicine. His diagnosis was that Chaflant 

suffered from a seizure disorder producing grand mal seizures that apparently only occur in 

stressful times, the last seizure being approximately in 1986. Dr. Kasden had performed an EKG 

on Chaflant in April of 1985 and he determined that Chaflant was physically and/or mentally 

competent to operate a motor vehicle. 

On appeal, the department argued that it is not required to prove that Chaflant’s condition 

affects his safe operation of a school bus. Rather, it contended that proof of seizure disorder itself 

is sufficient under its regulations to justify a recall of Chaflant’s Class 4 operating privilege. The 

department referred to 67 Pa.Code §71.3(b), which contains 15 conditions to establish physical 

competency to drive a school bus, one of which includes seizure disorders (b)(10).  

Issue: At issue was whether a determinative factor in whether a driver with a medical 

condition may qualify as a school bus driver is whether condition, in individual driver’s case 

affects the ability of the driver to drive.  

Holding: The Commonwealth Court, No. 397 C.D. 1989 held that the department of 

transportation failed to meet burden of proving that the driver was physically incompetent at the 

time the license was recalled and proof of seizure disorder itself was insufficient under 

regulations to justify a recall of license. 

Reasoning: The Commonwealth Court of Pennsylvania found it significant that condition 

(b)(10) falls at the end of this latter group. The court went on to note that had the Medical 

Advisory Board ,which drafted the regulations, intended seizure disorders alone to be 

disqualifying, the court would expect that they would have used language similar to the first 

group. The court noted that the first group referred to history and the latter group included 

“current” conditions.  
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The court went on to note that case law in this area is limited and will likely continue to 

be in light of the decision in In re of Stober. The court concluded that the Medical Advisory 

Board, in drafting the regulation, did not flatly state that one having a medical history or clinical 

diagnosis of a seizure disorder would be physically incompetent to serve as a school bus driver. 

Rather, the board saw fit to include language, which may include qualifying language that may 

not be ignored. Furthermore, the court indicated that the Medical Advisory Board knew how to 

draft a regulation absolutely disqualifying those with certain medical problems from operating a 

school bus. Therefore, the court opined that because the regulation at issue is not such a 

regulation, we must hold that the department was required to prove that Chaflant’s seizure 

disorder was likely to cause loss or impairment of consciousness or an inability to safely drive a 

school bus. The court concluded by stating that the department failed to meet its burden and, 

accordingly, affirmed the court’s order sustaining Chaflant’s appeal.  

Disposition: The Commonwealth Court of Pennsylvania reversed the trial court’s 

decision and opined that the action of the department was upheld as being in accordance with the 

regulations and the statute. 

 

1989 

Citation: Hill v. Gill, 703 F.Supp. 1034 (D.R.I. 1989). 

Key Facts: Prior to June 1986, the plaintiffs, Sylvia Hill, James Banker and Gloria Butler, 

were all licensed by the state to drive school buses and were employed in that capacity by local 

school districts. The defendants were DOT officials having varying degrees of responsibility for 

the issuance of such licenses. The DOT in an apparent response to several well-publicized 

incidents involving school bus drivers adopted “Emergency Rules and Regulations Regarding 
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Criteria for Denying Certification of a School Bus Driver.” Under such regulations, anyone 

convicted of a felony, anyone convicted of a misdemeanor within the preceding 12-month 

period, and/or anyone convicted of more than one misdemeanor within the preceding 5-year 

period was rendered ineligible for certification as a school bus driver.  

Pursuant to those regulations, the DOT recalled or refused to renew the licenses of all 

three plaintiffs. In Hill’s case, the felony charge was from January 1972 for possession of 

narcotic drugs, maintenance of narcotics nuisance, and larceny. The DOT adopted the 

regulations on January 13, 1987, and provided dispensation for felons whose convictions had 

been expunged by court order or otherwise rescinded or pardoned. However, this was of no use 

to Hill because there was no indication that her record had been expunged, rescinded, or 

pardoned.  

Issue: At issue was whether state regulations prohibiting convicted felons from operating 

school buses violated equal protection. 

Holding: The United States District Court, D. Rhode Island, held that a regulation did not 

violate equal protection and the regulation did not violate substantive due process. 

Reasoning: The court had to deal with two issues on behalf of Hill. First, the court had to 

determine if the regulation violated equal protection principles. The second issue was whether 

the regulation deprived convicted felons of substantive due process by failing to afford them an 

opportunity to rebut the presumption that they are unqualified to operate school buses. The court 

in this case opined that the regulation passed both tests with flying colors. The court noted that it 

was difficult to imagine a more legitimate state interest than that of protecting school-aged 

children from the possibility of either physical or immoral influences. Moreover, the court noted 

that while being transported to school, children are physically confined in the bus, which 
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constitutes a closed environment largely controlled by the only adult present, the operator. In 

effect, the court concluded that students are totally entrusted to the care of the operator. Their 

welfare, according to the court, depends not only on the operator’s driving skills, but also on his 

or her good judgment and moral character. Therefore, the court indicated that the only issue 

presented is whether the DOT could rationally conclude that convicted felons, as a class, may be 

lacking in those qualifications. 

Under the rational basis analysis, the court concluded that the first part of that test clearly 

has been satisfied in this case. It was patently rational for the DOT to conclude that refusing to 

license convicted felons as school bus drivers would help prevent the kinds of occurrences about 

which it was concerned. Furthermore, the court opined that it was equally rational for the DOT to 

conclude that the salutary effect of such a policy and the burdens and practical differences 

associated with attempting to make individual determinations of fitness outweighed the risk that 

its regulation might exclude some otherwise qualified person.  

Disposition: For all of the foregoing reasons, the United States District Court of Rhode 

Island directed the clerk to enter judgment for the defendants denying and dismissing all of the 

plaintiffs’ claims including those for attorneys’ fees. 

 

1990 

Citation: Lockett v. Bd. of Ed. For School D. 189, 144 Ill.Dec 536, N.E.2d 1055 (Ill.App. 

5 Dist. 1990). 

Key Facts: Christopher Lockett was a fourth grade student at A.M. Jackson School in the 

East St. Lois School District (School District) on April 13, 1981. After school that day he 

boarded the school bus and sat at the rear of the bus. On the route home, the bus stopped to 
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unload passengers. Christopher stood up, looked out the open window, and saw a boy outside 

bend down and pick up an object. Christopher turned his head away for a moment and when he 

looked back, a piece of glass struck him in the left eye. The injury resulted in complete and 

permanent loss of vision and light perception to the eye. 

A complaint was filed on behalf of Christopher Lockett (Lockett) and his mother against 

the school district and the Vandalia Bus Lines (Bus Lines). The jury returned a verdict of 

$110,000 and reduced the verdict to $44,000 after finding Lockett 40% at fault. Judgment was 

entered in the verdict and the plaintiff’s post-trial motion was denied. Vandalia Bus Lines’ 

motion for judgment notwithstanding the verdict was denied as well. The plaintiffs’ appealed and 

the Bus Lines cross-appealed.  

Issue: At issue was whether a school bus driver breached his duty to properly supervise 

children riding a school bus when a child was struck in the eye by glass after object was thrown 

at the bus.  

Holding: The Appellate Court of Illinois held that (1) the trial court acted within its 

discretion in resolving inconsistency in written jury verdict; (2) school bus company’s 

contractual obligation to school district did not include fulfilling school district’s statutory 

obligation to teach students safe bus riding practices; (3) evidence was sufficient to establish 

forseeability of danger to student and to show the bus line’s negligence was proximate cause of 

injury; and (4) State Board of Education rules and regulations requiring that school bus window 

should not be lowered below stop line painted on body pillar could be construed to be intended 

to prevent harm to the bus passenger who suffered an eye injury after an object was thrown at the 

open bus window. 
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Reasoning: The Court of Illinois indicated that, coupled with evidence that rocks had 

been previously thrown at the bus, there was evidence that at the time of occurrence both 

children on and off the bus were yelling at one another and that the children on the bus were 

standing up with the windows open. Therefore, the court cited these factors and increased 

likelihood of danger. Furthermore, the court gave the plaintiffs’ tendered instruction No. 17 

which read as follows: 

It was the duty of the defendant Vandalia Bus Lines, Inc. to exercise the highest degree of 
care consistent with the type of vehicle used and the practical operation of its business of 
transporting students by school bus to protect its passengers from the danger of injury 
from objects being thrown at the bus of which it knew or should have anticipated from 
facts and circumstances known to it while passengers were on its school bus or while 
boarding or alighting therefrom. 
 
Disposition: The Court of Illinois asserted that the scope of the cross-examination is 

largely within the discretion of the trial judge. Accordingly, the court cited that it appears here 

that the trial judge sustained the objection to the inquiry as to all the rules and regulations in 

order to avoid misleading the jury. The court did not find the trial judge abused his discretion in 

the case. For the foregoing reason, the Court of Illinois concluded that the judgment of the trial 

court should be affirmed. 

Citation: Middletown v. Campbell, 590 N.E.2d 1301, 69 Ohio App.3d 411 (1990). 

Key Facts: The defendant-appellant, Shirley Campbell, appealed her conviction in 

Middletown Municipal Court for vehicular homicide and failure to discharge children to a place 

of safety. On September 4, 1989, the appellant was driving a school bus on which 7-year-old 

Christina Case was a passenger. She stopped the bus on Young Street near its intersection with 

Girard in the city of Middletown. Four students alighted from the bus, including Christina. While 

Christina was crossing Young Street in front of the bus, the appellant drove the bus forward and 

ran over her with both the front and back wheels, causing her death. 
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The appellant was charged with violating Middletown City Ordinance Section 434.08, 

vehicular homicide, and R.C. 4511.75(e), failure to discharge children in a place of safety. The 

case was tried to the court on October 23, 1989. At the close of the state’s case and at the close 

of all the evidence, the trial court overruled the appellant’s motion for judgment of acquittal. 

Subsequently, the appellant was found guilty as charged. Her motions for acquittal after the 

verdict and for a new trial were also overruled. This appeal followed. 

Appellant presented five assignments of error for review. Among them was R.C. 

4511.75(e) which states, 

No school bus driver shall start his bus until after any child or person attending programs 
offered by community boards of mental health and county boards of mental retardation 
and development disabilities who may have alighted there from, has reached a place of 
safety on his residence side of the road. 
 
Secondly, the appellant stated that the trial court erred in overruling her motions for 

judgment of acquittal, because R.C. 4511.75(e) was not a statute of strict liability. Thirdly, the 

appellant argued that the state failed to prove the standard of care that she violated. Fourthly, the 

appellant argued that her conviction for vehicular homicide was against the manifest weight of 

the evidence. She argued that the state failed to prove that her conduct constituted a substantial 

lapse from due care. Finally, the appellant argued that the trial court erred in failing to exclude 

all testimony related to the state’s exhibit 11, the “Bus Driver’s Training Manual.” 

Issue: At issue was whether a statute prescribing the failure to discharge children to a 

place of safety was applicable to a school bus driver. 

Holding: The Court of Appeals of Ohio, Butler County, held that evidence was sufficient 

to support conviction. Furthermore, the court held that R.C. 4511.75(e) applies to bus drivers 

discharging school children. Therefore, reasonable minds could differ as to whether the appellant 
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had failed to discharge a child to a place of safety and the trial court did not err in overruling the 

appellant’s motions for judgment of acquittal. 

Reasoning: The Court concluded that R.C. 4511.75(e) fit into the class of public welfare 

statutes to which strict liability may be applied. It is a traffic offense, a minor misdemeanor, 

which regulates the discharge of school children. Furthermore, the Court concluded that traffic 

offenses and motor vehicle laws are two of the eight areas listed by the United States Supreme 

Court as amendable to the imposition of strict liability. The Court indicated that there was 

substantial evidence upon which the court could reasonably conclude that all elements of 

vehicular homicide were proven beyond a reasonable doubt.  

Disposition: The Court of Appeals of Ohio, Butler County, affirmed the decision of the 

trial court.  

Citation: Nolan v. Bronson, 460 N.W.2d 284, 185 Mich. App. 163 (1990). 
 

Key Facts: Lisa Nolan was killed on February 6, 1986, when she was struck by a car 

driven by the defendant Russell Bronson as she was crossing Goddard Road in Taylor. Just prior 

to the accident, Lisa Nolan was a passenger of a Taylor School District school bus driven by 

Callahan. The plaintiff filed a complaint against the defendant’s school district and Callahan on 

several basis of liability. On appeal for the trial court’s order granting summary disposition, the 

plaintiff argued only three bases of liability: that the defendants negligently failed to stop the 

school bus in the roadway and to activate its warning flashers so that the bus would be 

completely visible for 400 feet to vehicles approaching or overtaking the bus; that the defendants 

negligently failed to require Lisa Nolan to get off the bus from its front exit and walk in front of 

the bus; and that the defendants negligently failed to prevent Lisa Nolan from getting off the bus 

and crossing the street where there was no traffic light.  
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Issue: At issue was whether a school bus driver may be held legally responsible for the 

safety of passengers discharged near a highway if the driver knows they must cross that highway 

to reach their homes. 

Holding: The Court of Appeals of Michigan held that school bus drivers could be held 

legally responsible for the safety of passengers discharged near the highway to reach their 

homes, the issue of material fact existed precluding summary judgment for the driver as to 

whether the driver was negligent for failing to take action to prevent the student from getting off 

the bus by way of the emergency exit and then crossing the highway; and the school district 

could be held liable for the driver’s negligence, which involved operation of school bus within 

the meaning of motor vehicle exception to governmental immunity. 

Reasoning: The court noted that there was no dispute in this case on whether Callahan 

owed a duty to Lisa Nolan. Unquestionably, the court indicated that there was a legal 

relationship between a school bus driver and a passenger/student such that the law imposes a 

legal obligation on the driver for the benefit of the passenger. Furthermore, the court concluded 

that a school bus driver may be held legally responsible for the safety of passengers discharged 

near a highway when the driver knows they must cross the highway to get home. Moreover, a 

reasonable jury could conclude that Callahan was negligent for failing to take any action to 

prevent Lisa Nolan from exiting the bus by way of the emergency exit and crossing Goddard 

against moving traffic. The determination of whether the defendant school district may be held 

liable for Lisa Nolan’s death is complicated by the fact that “the maintenance and operation of a 

school bus constitutes an immune governmental function.”  
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Disposition: The Court of Appeals of Michigan concluded that the trial court erred when 

it granted the defendant’s motion summary disposition. Moreover, the Court reversed and 

remanded for proceedings consistent with this opinion. 

 

1991 

Citation: Morgan v. Livingston Parish School Bd., 577 So.2d 176 (1991). 

Key Facts: The plaintiff, Oliva Morgan, appealed the judgment of the trial court that 

dismissed her claim against the Livingston Parish School Board. Ms. Morgan, a tenured bus 

driver, filed a petition for declaratory and injunctive relief regarding the school board’s 

transportation policy, which was adopted in 1987. The policy required Ms. Morgan to purchase 

her own bus in order to continue her route once the parish-owned bus she was initially provided 

was condemned. The trial judge found that there was no violation of tenure rights or reduction in 

salary effected by the policy, and that the school board was acting “within its legal bounds” in 

requiring the purchase of a bus by Ms. Morgan and any other drivers in her situation. 

When Ms. Morgan refused to purchase another bus, charges of willful neglect were 

brought against Ms. Morgan. The plaintiff argued that by eliminating parish funding for liability 

and collision insurance, gasoline, repairs, and maintenance, as well as the bus itself, the new 

transportation policy reduced her salary. She asserted that such a reduction in salary effectively 

removed her from her position, violating her tenure rights, and cited several construing teacher 

tenure laws as authority.  

Issue: At issue was whether the school board had the authority to implement a plan for 

gradually changing to privately owned buses for student transportation on a contract basis, 
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including the requirement that drivers purchase their own buses when it came time to replace 

publicly owned buses they were driving, notwithstanding tenure rights of drivers. 

Holding: The Court of Appeal of Louisiana, First Circuit, held that the school board had 

authority to implement the plan for gradually changing to privately owned buses for student 

transportation on a contract basis, including the requirement that drivers purchase their own 

buses when it came time to replace publicly owned buses they were driving, notwithstanding 

tenure rights of drivers. 

Reasoning: The Court of Appeal of Louisiana, First Circuit, cited LSA-R.S. 17:158, 

which set forth the obligations and authority of school boards with regard to transportation of 

students. This statute provides in pertinent part as follows: “§158. School buses for 

transportation of student; employment of bus operators; alternative means of transportation; 

improvement of school bus turnarounds.” 

Therefore, the court concluded that it was clear from a reading of this statute that school 

boards are granted a vast amount of discretion in fashioning transportation policies. Moreover, 

they may employ bus drivers, as under Livingston Parish’s former policy, or they may contract 

with them as independent contractors, as the new Livingston policy attempts to do. They may 

forego the use of school buses entirely when other existing conditions warrant it and arrange for 

student use of commercial lines, such as Greyhound or Trailways.  

Furthermore, the court held that the school board is empowered to implement its 

proposed plan to gradually change to privately-owned buses for student transportation on a 

contract basis, notwithstanding the tenure rights of bus operators. However, in doing so, it must 

comply with all of the procedural requirements applicable under LSA-R.S. 17:491 et seq. 
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regarding dismissals and removals, including hearings and written recommendations and 

findings.  

Disposition: The Court of Appeal of Louisiana, First Circuit, affirmed the judgment of 

the district court dismissing the plaintiff’s suit. 

Citation: Plummer v. Dace, 818 S.W.2d 317 (Mo.App., 1991). 

Key Facts: Tom Slezack drove the school bus that Le Anna Rodecap, a 6-year-old first 

grade student regularly rode from school to home. On November 10, 1987, he stopped the bus  

and let Le Anna off on the northeast corner of Elbert and Highway 185, waited while she crossed 

over to the west side of Highway 185 to the parking lot of the Westward Construction Company, 

and then continued on his route. Le Anna had arrived on the same side of Highway 185 as her 

house when he drove off. About 90 seconds later, for reasons that are not clear, Le Anna re-

crossed the highway and was struck by a northbound Plymouth Voyager driven by Shirley Dace. 

Le Anna suffered severe injuries to her legs, head, neck, back, arms, pelvis, and internal organs.  

On March 24, 1988, Le Anna Rodecap’s mother and her custodial stepfather filed a three-

count petition for Le Anna’s personal injuries: Count I against Shirley Dace for negligent 

operations of her Plymouth Voyager; Count II against Tom Selzack for negligently allowing Le 

Anna to exit the school bus at an unsafe place, at a wrong stop, and alone; and Count III against 

the Sullivan C-2 School District for negligent operation of a school bus system by failing to 

properly train drivers, negligently designating places for children to be let off the school bus, 

and/or failing to instruct drivers in the proper discharge of children.  

Issue: At issue was whether the actions of a 6-year old child in running back into the 

highway and the motorist’s negligence in striking her were intervening independent causes, 
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which insulated the school bus driver for liability for negligence in selecting the place at which 

to discharge the child. 

Holding: The Missouri Court of Appeals, Eastern Division, District Four, held that (1) the 

accident did not fall within the “operation of motor vehicles” exception to the school district’s 

sovereign immunity, and (2) the evidence did not establish as a matter of law that the school bus 

driver provided a reasonably safe place for a 6-year-old girl to alight from the bus. 

Defendant Slezack filed a motion for summary judgment and memorandum in support on 

January 6, 1989. After a hearing, the trial court issued an order granting summary judgment in 

favor of defendant Slezack and against the plaintiffs on the grounds that uncontroverted facts 

showed, as a matter of law, that defendant Slezack was not liable for Le Anna’s injuries.  

Reasoning: The court cited the case of Slade v. New Hanover County Board of 

Education, 10 N.C.App. 287, 178 S.E.2d 316 (1971), which bore marked similarities to this case. 

In the aforementioned, a 6-year-old boy was let off the school bus at a stop different from the 

one he was accustomed to. Although he was in a position of safety when the bus driver drove 

away, the driver was not insulated from liability for the injury sustained by the child when he 

subsequently struck by an automobile. The North Carolina court stated, 

What constitutes a place of safety depends upon the age, experiences, and ability of the 
passenger. A place of safety for an eighteen year old high school senior of ordinary 
experience and intelligence might be a place of peril for an inexperienced six year old 
first grader. The care with a school bus passenger is proportionate to the degree of danger 
inherent in the passenger’s youth and inexperience. 
 
Applying these principles, the court stated that the facts of the case are unable to 

conclude by matter of law that Mr. Selzack provided a reasonably safe place for Le Anna to 

alight from the bus. Moreover, the court indicated that the mere fact that a 6-year-old child was 

safe so long as she remained in the same position does not compel such a conclusion.  
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Disposition: The Missouri Court of Appeals, Eastern District, Division Four affirmed the 

judgment of dismissal as to the Sullivan C-2 Consolidated School District. Moreover, the court 

reversed the summary judgment in favor of the defendant and remanded for further procedures 

against Mr. Selzack. 

Citation: Williams v. Conroe Independent School Dist., 809 S.W.2d 954 (Tex. App.--

Beaumont, 1991). 

Key Facts: This was an appeal from the granting of the defendant’s motion for summary 

judgment. The Conroe Independent School District (“CISD”) employed Marvin Williams as a 

bus driver. After a White female student accused Williams of soliciting sex from her, CISD 

suspended Williams with pay for the remainder of the year and did not renew his contract for the 

following year. Stan Lilley, the assistant coordinator of transportation for CISD, decided not to 

rehire Williams. Doris W. Like an assistant superintendent for CISD officiated at a post-

termination hearing held at Williams’ request. Lilley was one of the witnesses at that hearing. 

Williams requested a continuance so his attorney could attend. The hearing was not rescheduled. 

Williams did not personally appear at the administrative hearing. Williams then sued CSID, 

Like, and Lilley for wrongful termination, defamation, intentional infliction of emotional 

suffering, intentional racial discrimination, and deprivation of civil rights under color of the law.  

Issue: At issue was whether a school district employee had a property interest in 

continued employment beyond the term of his existing contract so as to state a §1983 claim 

against the school district for refusing to renew his contract. 

Holding: The Court of Appeals of Texas, Beaumont, held that (1) an incomplete and 

unverified transcript of the hearing and an incomplete and unverified deposition excerpt were not 

summary judgment evidence; (2) both district and employees were immune from bus driver’s 
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state law claims; (3) bus driver’s federal claims were not barred by sovereign immunity; and (4) 

bus driver failed to show that he was deprived of constitutional protected liberty of property 

interest so as to make the school district liable under §1983 for refusing to rehire him after the 

expiration of the last term of his existing contract.  

Reasoning: The Court of Appeals of Texas, Beaumont cited that the movant’s summary 

judgment evidence established that Williams got a name-clearing hearing where he could 

publicly refute the charges. The court went on to indicate that the statement says that he would 

have challenged certain statements “had it been possible for me to be present at the hearing with 

my attorney,” but does not establish that the appellees deprived him of that counsel or prevented 

counsel from attending the hearing. Furthermore, the court asserted that the statement, “I was not 

permitted to attend the hearing with my attorney,” was conclusory only. The result would not 

differ even if we were to accept the statement that CSID decided not to reschedule the hearing, 

and that was the reason his attorney did not attend the hearing, because he still had not 

established that the school district deprived him of due process by failing to accommodate the 

attorney’s schedule.  

Disposition: The Court of Appeals of Texas, Beaumont, held that the trial court properly 

entered summary judgment for each of the appellees. The court affirmed the judgment. 

 

1992 

Citation: Countryman v. Seymour R-11 School Dist., 823 S.W.2d 515 (Mo.App. 1992). 

Key Facts: Upon leaving her elementary school in the Seymour R-II School District in 

Seymour, Missouri, on December 18, 1987, 7-year-old Samantha Countryman got on a school 

bus operated by the defendant, Eual Nichols. On certain days of the week she would ride the bus 
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from the school to near her babysitter’s house. The bus left the school traveling south on 

Commercial Street. It stopped at a stop sign at the corner of Commercial and Market where 

Samantha got off the bus. At the intersection, the bus turned and went west on Market Street, 

then stopped at the corner of Market and Frances Streets. No children were let off at the stop. 

The bus then turned right and headed north on Frances Street. Samantha walked along Market 

Street to the corner of Market and Frances Street and then turned north and went down the east 

side of Frances Street toward her babysitter’s house. There was no paved sidewalk along Frances 

Street. It had snowed earlier in the week and road graders had pushed snow and ice to the gravel 

shoulders bordering the streets. As a result of the road graders removing snow and ice there was 

snow and ice along Frances Street. There was evidence that it was difficult to distinguish 

between the road surface and the shoulder. 

Samantha was wearing a coat with a hood. She walked north down Frances Street ahead 

of the bus along the east edge of the roadway with her back to the bus and the hood of her coat 

around her head. She was skipping or jogging. Nichols testified that after Samantha left the 

school bus, he last observed her on Market Street. He drove 5 miles an hour or less along Frances 

Street. Samantha was struck by an outside rear dual tire of the bus 90 feet from the corner of 

Frances and Market. Her body was found partially on the paved portion of the roadway and 

partially on the gravel shoulder. The operator of a motor vehicle who sees a child along the 

roadway has an obligation to watch the child as to avoid striking her. Numerous occupants of the 

school bus had seen Samantha moving along Frances Street. Nichols said he did not. It is 

obvious that if he had seen her he would have continued to watch for her, particularly with snow 

and ice along the road that day. Had Nichols watched her, the jury could find that at the slow 

speed the bus was moving, he could have prevented the bus from coming upon and striking her. 
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There was no evidence that Samantha went further toward the center of the roadway than she had 

been moving along Frances Street. At 5 miles an hour, Nichols could have driven it further away 

from Samantha.  

Issue: At issue was whether a statutory requirement that a driver of a motor vehicle 

exercised the highest degree of care applicable to civil rights actions for damages as a result of 

operation of motor vehicle.  

Holding: The Court of Appeals, Southern District, Division One, held that (1) evidence 

established a submissable case of negligence based upon the bus driver’s failure to keep careful 

lookout, and (2) the insurer was required to allocate policy proceeds proportionately between the 

bus driver and the school district. 

Reasoning: The Court of Appeals, Southern District, Division One, stated that there was 

sufficient evidence for the jury to find that Nichols failed to keep a careful lookout and that had 

he done so, the bus would not have struck Samantha. Point One denied. On the second point, the 

court indicated that “the trial court erred in denying the appellant’s request for a mistrial because 

the respondents’ comment on the appellant’s alleged failure to call on other passengers as 

witnesses was improper in that these witnesses were equally available to both parties.” The trial 

court sustained the objection and told the jury to disregard the remark. Furthermore, the court 

stated that nevertheless, what the record reflected of the insurance contract indicated that the 

garnishee had an equal obligation to the defendants. The court asserted that they believed the 

proceeds should be proportionately divided so that each insured gets the liability assessed. 

Therefore, the court indicated that both Eual Nichols, employee of the school district, and 

Seymour R-II School District were equally liable for the plaintiff’s injuries. 
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Disposition: The Court of Appeals, Southern District, Division One, affirmed the 

judgment in case No. 17455. The court reversed the trial court’s order in case No. 17638 

granting summary judgment to the garnishee. Furthermore, the court entered an order applying 

the amount paid into court by garnishees in accordance with this opinion.  

Citation: Dugas v. Fredrick, 594 So.2d 1372 (La.App. 3 Cir., 1992). 

Key Facts: This was an appeal from a jury verdict finding no liability on the part of the 

individual defendants (Judy Frederick, et al.) in connection with the injuries allegedly incurred 

by the plaintiff (William R. Dugas) and the trial judge’s decision finding the same with regard to 

the St. Martin Parish School Board. The plaintiff alleged that on the morning of September 29, 

1987, he went to the bus stop with his children in order to discuss with the driver, Judy 

Frederick, the fact that she had left his 5-year-old at school the previous afternoon. Both he and 

his wife testified that he put his foot on the first step of the bus. They alleged that the bus driver 

then drove off dragging him some distance down the road. 

As a result, Dugas sued Frederick; her supervisor, Lindsay Landry; and the St. Martin 

Parish School Board. The plaintiff later filed a motion for summary judgment seeking to have 

dismissed the defendant’s allegations of self defense. The motion was denied. A trial by jury was 

held on November 13-17, 1989.  

Issue: At issue was whether a school bus driver was liable for injuries suffered by the 

parent of a student who alleged that the driver shut the bus door on him trapping him half in and 

half out of the bus and dragging him some distance down the road.  

Holding: The Court of Appeal held that the jury verdict as to the liability was not 

manifested erroneous.  
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Reasoning: After reviewing the record for the case in its entirety, the Court of Appeal of 

Louisiana, Third Circuit, found that more than adequate support, based on reasonable inferences 

of fact, for the jury’s conclusion that the injury to Dugas, if any, was not the fault of Judy 

Frederick. The court indicated that the defendant’s version of events was neither implausible nor 

inconsistent on its face. The jury apparently accepted Frederick’s testimony that after refusing to 

depart from the bus while it was stopped, Dugas turned and stepped off the moving bus on his on 

accord. Frederick’s testimony was supported by the testimony of student passengers. 

Furthermore, the court indicated that applying a duty-risk analysis to the facts as accepted by the 

jury, they found no breach of duty owed to Dugas. Moreover, the court noted that he was given 

the opportunity to safely exit from the bus and failed to do so. Accordingly, the court found that 

the jury verdict as to liability was not manifestly erroneous.  

Disposition: The Court of Appeal of Louisiana, Third Circuit, affirmed the judgment of 

the trial court and assessed costs to the plaintiff-appellant.  

Citation: Gardner v. Biggart, 417 S.E.2d 858, 308 S.C. 331 (1992). 

Key Facts: The South Carolina State Department of Education (Department) appealed an 

order holding that the gross negligence standard of the South Carolina Tort Claims Act (Code 

1976, §§15-78-20(f), 15-78-60, 15-78 (60), 59-67-765) was inapplicable to this case. Respondent 

Larry Gardner (Gardner), while being transported home by a school bus, injured his knee when 

the bus suddenly “lurched forward.” He instituted this action alleging the bus driver’s negligence 

in causing the lurching. At the close of evidence, the Department moved for a directed verdict 

contending that, under the Tort Claims Act, it was liable only for gross negligence. The motion 

was denied.  
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When the jury returned a $7,000 verdict against the Department, its motion for judgment 

notwithstanding the verdict (JNOV) was denied. However, the Circuit Court noted that, should it 

be determined that the gross negligence standard governs, the Department would be entitled to 

JNOV. 

Issue: At issue was whether the alleged negligence of a bus driver operating a school bus 

was to be judged under simple negligence under the South Carolina Tort Claims Act. 

Holding: The Supreme Court of South Carolina held that simple negligence rather than 

gross negligence governed liability for school bus accident. 

Reasoning: The Supreme Court referred to McCall v. Batson, 285 S.C. 243, 329 S.E.2d 

741(1985), where the General Assembly enacted the South Carolina Tort Claims Act Section 15-

78-40 which provides the following: 

The State, an agency, a political subdivision, and a governmental entity are liable for 
their torts, in the same manner and to the same extent as a private individual under like 
circumstances, subject to the limitations upon liability and damages, and exemptions 
from liability and damages, contained herein. 
 

Moreover, the court noted that 31 exceptions to the State’s waiver of immunity are set forth in 

§15-78-60. Of those exceptions, subsection (25) provided that the governmental entity is not 

liable for loss resulting from the following: 

Responsibility or duty including, but not limited to supervision, protection, control, 
confinement or custody of any student, patient, prisoner, inmate or client of any 
governmental entity, except when the responsibility or duty is exercised in a grossly 
negligent manner. 
 

Furthermore, the court indicated that the school bus driver was not exercising any duty involving 

supervision, custody, control, or protection at the time of the accident. The mere fact that 

Gardner was in “custody” of the driver as a passenger on the bus is insufficient.  
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Disposition: Under the facts of the case, the Supreme Court of South Carolina affirmed 

that the applicable standard is that of simple negligence. 

Citation: Goss v. District School Bd. of St. Johns County, 601 So.2d 1232 (Fla.App. 5 

Dist. 1992). 

Key Facts: Zelma Goss appealed a final order of the District School Board of St. Johns 

County in which she was found guilty of misconduct in office, endangering the safety of 

students, and reckless operation of a board school bus. After her suspension, Goss was reinstated 

to a position in the board’s transportation department, but without the right to receive back pay. 

The board’s decision was contrary to the conclusion of law of the Division of Administrative 

Hearings hearing officer, which exonerated Goss of the charges but which recommended 

nevertheless that she receive no backpay during her period of suspension.  

Goss was a bus driver for the Board for 15 years when, on August 27, 1990, after 

completing her route, she heard a two-way radio communication from another driver calling for 

help. The calling driver was requesting assistance because she was unable to stop a fight between 

two boys on her bus. The children on that bus had already been returned to school earlier in the 

afternoon by another bus driver who had refused to continue on his way because the children 

were severely misbehaving. Goss volunteered to complete the route as driver with the assistance 

of the calling driver. J.B., a student on the bus, had been suspended from school in the past as a 

result of Goss’s report of his misconduct. The bus continued with the uneventful delivery of the 

students to their stops until Goss noticed that J.B. had failed to get off at his regular stop. She 

ordered him out at the next stop and had to repeat the order several times before he finally 

moved. On the way out, J.B. called her a “bitch,” struck her in the back of the head, and quickly 

ran off the bus, calling her other names and making obscene gestures at her. 



145 

At this point, Goss started moving her bus forward and turned the steering wheel quickly 

towards the side of the road where J.B. was and Goss yelled out of the driver’s window at J.B. 

that she intended to press charges against him. She then immediately turned back to the right, 

continuing her route. This quick movement of the steering wheel lasted approximately 2 seconds. 

The other driver later testified that the bus “went forward very wiggly” during this movement.  

Issue: At issue was whether a school bus driver intentionally and recklessly steered a bus 

toward a student. 

Holding: The District Court of Appeal of Florida, Fifth District held that evidence 

sustained the finding that a school bus driver engaged in misconduct by swerving the bus in 

reaction to extreme provocation from the student, even though she did not swerve at him or 

intend to hit him. 

Reasoning: The District Court of Appeal of Florida, Fifth District, stated that in the case, 

there seemed to be no conflict in the factual finding that Goss did swerve the bus to the left, 8-10 

inches over the center line of the road, while yelling out the driver’s window at the student. The 

conflict arises over the hearing officer’s determination that Goss’s action could not support the 

charge of misconduct and the board’s determination that it did. Additionally, the court indicated 

that Goss intentionally and recklessly steered the bus toward the student was a finding fact by the 

board that violated the requirements of Section 120.57(1)(b)10 because the hearing officer’s 

contrary finding was supported by substantial competent evidence. 

Disposition: The District Court of Appeal of Florida, Fifth District, affirmed the 

conclusion of the law reached and the penalty imposed by the Board. 

Citation: LeLeaux v. Hamshire-Fannet Independent School Dist., 835 S.W.2d 49 (Texas, 

1992). 
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Key Facts: Monica LeLeaux, a 16-year-old high school junior hit her head while trying to 

close the back door of a school bus. She and her mother sued the owner of the bus, the Hamilton-

Fannet Independent School District, and the bus driver for damages. The trial court granted 

summary judgment for the defendants and the court of appeals affirmed.  

Monica’s accident occurred on a school band trip where she and other band members had 

traveled on school buses to another school to compete in a marching contest. Once they were 

finished, Monica and some of her other classmates, along with the band director, stayed to watch 

other bands perform. At some point Monica returned to the bus she had ridden to the contest. 

The bus was parked and empty, and the rear emergency door was open. Monica did not open it 

and she did not know who did. She and a friend sat together on pillows in the rear of the 

doorway of the bus, dangling their feet out the back, talking. No one else was in the bus while 

they were there. Monica hit her head and fell to the ground. Her friend carried her to the front of 

the bus where she later passed out. Monica testified that the bus driver routinely allowed students 

to enter and exit the bus through the rear emergency exit. 

Issue: At issue was whether a school bus driver was a “professional employee” as defined 

in section 102.021of Education Code regarding personal liability of a professional employee of a 

school district where his employment required certification and involved exercise of judgment or 

discretion.  

Holding: The Supreme Court of Texas held that (1) the student’s injury did not arise from 

“operation or use” of the bus such that the district’s governmental immunity was waived under 

the Tort Claims Act, and (2) the bus driver was statutorily immune from liability to the student.  
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Reasoning: The Supreme Court of Texas cited the Texas Tort Claims Act which stated 

that the school district, a governmental unit, is immune from liability for Monica’s injury unless 

that immunity has been waived by the act which provides: 

(1) property damages, personal injury, and death proximately caused by the wrongful act 

or omission or the negligence of an employee acting within his scope of employment if: 

(A) the property damage, personal injury, or death arises from the operation or 

use of a motor-driven vehicle or motor-driven equipment; and 

(B) the employee would be personally liable to the claimant according to Texas 

law.  

The court concluded that the bus driver’s actions involved the exercise of judgment and 

discretion customary in his employment as a bus driver. Furthermore, they indicated that 

Monica’s injury had not occurred while getting off the bus. The court indicated that the bus 

driver was statutorily immune from liability to Monica. 

Disposition: The Supreme Court of Texas concluded that the trial court properly granted 

summary judgment for the defendants and affirmed the judgment of the court of appeals. 

 

1993 

Citation: Bowers by Bowers v. City of Chattanooga, 826 S.W.2d 427 (Tenn.App., 1993). 

Key Facts: Danny Leon Bowers, his mother, Carmen Hudgins, and his father, Danny 

Bowers Sr. brought suit against the City of Chattanooga under the Tennessee Governmental Tort 

Liability Act (“GTLA”) to recover for injuries sustained when the minor plaintiff was stuck by 

an automobile shortly after alighting from defendant’s (Bret A. Newmyer) school bus. Danny 

was struck by an automobile as he started to cross Dodds Avenue shortly after he exited the bus. 
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Dodds Avenue is a busy four-lane street that runs north-south. Pro Re Bona Day Care Center is 

located at the northwest corner of the intersection of Dodds Avenue and Eighteenth Street, which 

runs east-west. At this intersection is a “stop” street, and Dodds is the through street, without any 

traffic control. The entrance to Pro Re Bona is located on the south or Eighteenth Street side of 

the building. A school bus stop had been established by the Chattanooga school system 

transportation division at the Pro Re Bona for several years. During the year of the accident, the 

school bus made two stops at this location. It stopped first on Dodds Avenue to permit children 

going across Dodds to the east to leave the bus. Then, it pulled around the corner on Eighteenth 

Street and stopped at the entrance of the daycare center. Each time, the bus would stop traffic 

with its warning devices until the students had crossed the street.  

Danny’s parents would walk him across Dodds in the morning to the Pro Re Bona corner 

and meet him back there in the afternoon to walk him across Dodds from Pro Re Bona. 

However, on the day of the incidence, the students who usually exited the bus at the Pro Re Bona 

had been assigned to a different bus and driver. The route served by this bus was shortened 

resulting in the students arriving at the point of departure 10 minutes earlier than normal. The 

mother had no advanced knowledge of the change and was not there to get Danny. As a result, 

Danny entered the roadway and was struck by an automobile.  

Issue: At issue was whether the school board was negligent in allowing a child to exit the 

bus at a time that was earlier than normal thus resulting in injury. 

Holding: On remand, the Court of Appeals of Tennessee, Western Section, held that (1) 

the mother was not guilty of contributory negligence in failing to be at the bus stop in time to 

enable her to help her son to cross the street; (2) the award of damages to the noncustodial father 

for medical expenses of the child was proper; (3) the award of future medical and rehabilitative 
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expenses was improper as based upon speculative testimony; and (4) the accident arose out of 

“use” of a city school bus so as to justify an award of $100,000 to the minor plaintiff as damages 

under the Governmental Liability Act. 

Reasoning: The court stated that the fact that the bus was not utilized to stop traffic for 

the children crossing Dodds Avenue was a cause in fact of the accident. If the traffic had been 

stopped, Danny would not have been struck by the automobile. Further, that a child might be 

struck by an automobile is a foreseeable consequence of a school bus’s failure to assist a child’s 

crossing of an intersection. Therefore, the court concluded that the driver’s failure to stop was a 

legal proximate cause of Danny’s injuries. 

Disposition: The Court of Appeals of Tennessee affirmed the judgment of the trial court 

and rendered a decision granting the costs in this case to be taxed to the City of Chattanooga.  

Citation: Dedes v. South Lyon Community Schools, 502 N.W.2d 720, 199 Mich. App. 385 

(1993). 

Key Facts: Adrian and Lauren Dedes lived on Ten Mile Road in South Lyon and attended 

a local elementary school. They traveled to school by bus. Defendant Joan Shifford was the bus 

driver on their route and defendant Jeanne Asch was the district director of transportation for 

South Lyon Community Schools. The children’s home was located on the north side of Ten Mile 

Road. Asch, in conjunction with Shifford, had designated the place where the children wait for 

the bus: on a grassy hill, behind a mailbox about 15 feet west of their driveway. Shifford would 

approach from the west, stop the bus on the south side of the road, activate the red flashers on the 

bus, and signal the children when it was safe to cross the road. Unfortunately, the children did 

not always wait where they were instructed to do so. On the day of the accident, Adrian and 

Lauren were walking along the shoulder towards the bus stop when they suddenly stepped into 
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the path of oncoming traffic and were stuck by an automobile which killed Adrian and injured 

Lauren. The plaintiffs’ sued Joan Shifford and Jeanne Asch of the South Lyon Community 

School District for alleged negligence. 

Issue: At issue was whether a bus driver and the school’s director of transportation were 

immune from liability for injuries to children struck by a car as they walked along the shoulder 

of the road toward the bus stop. 

Holding: The Court of Appeals of Michigan held that the defendants were immune from 

tort liability. 

Reasoning: The Court of Appeals of Michigan indicated that it was undisputed that both 

Asch and Shifford were employees of the school district, that they were acting within the scope 

of their authority, and that the school district was engaged in a governmental function in 

providing transportation to its students. Accordingly, the court agreed with the granting of 

summary disposition by the circuit court. Furthermore, the court indicated that liability for 

negligence does not attach unless the plaintiff establishes that the injury in question was 

proximately caused by the defendant’s negligence. Assertively, the court noted that a reasonable 

mind would conclude that the proximate cause of the injuries did attach to Asch and Shifford. 

Therefore, the court stated that the counts against Shifford were properly dismissed. 

Disposition: The Court of Appeals of Michigan affirmed the decision of the circuit court 

asserting that the defendants were immune from liability. Judge Connor dissented.  

Citation: Goston v. Hutchinson, 853 S.W.2d 729 (Texas.App--Houston [1st Dist.] 1993). 

Key Facts: Latonya Pierre and Andrea Goston were riding on a Houston Independent 

School District (HISD) school bus driven by Edward Charles Hutchinson. The girls asked 

Hutchinson to let them off at a nondesignated stop, and they were later picked up by a friend, 
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Andrea Easton. Later, Easton ran into a fixed object. Goston was killed and Pierre was seriously 

injured. Pierre’s parents, both individually and as next friend, and Goston’s parents, individually, 

sued the bus driver and HISD. The suit alleged various acts of negligence, including the 

following: 

(1) negligently permitting students to disembark the school bus; 

(2) negligently stopping at an undesignated stop to permit students to depart the bus; 

(3) failing to adequately direct, control and supervise students relative to their boarding 

and exiting the bus; 

(4) negligently failing to operate the school bus in compliance with the rules and 

regulations set forth in the HISD Transportation Department School Bus Driver’s 

Handbook. 

The plaintiffs’ appealed the trial court’s decision to grant Hutchinson and HISD’s motion for 

summary judgment.  

Issue: At issue was whether the school district and school bus driver were immune under 

the Tort Claims Act from liability arising from a motor vehicle accident that injured one student 

and killed another student while they were passengers in a motor vehicle driven by the student’s 

friend and which occurred after the students were let off the school bus, at their request, at a 

nondesignated stop. 

Holding: The court of Appeals held that the district and the driver were immune under 

the Tort Claims Act from liability arising from the motor vehicle accident.  

Reasoning: In analyzing the case, the court examined Luna v. Harlington Consol School 

Dist., 821 S.W.2d 442 (Texas.App.--Corpus Christi 1991), Contreras v. Lufkin ISD, 810 S.W.2d 

23 (Texas.App--Beaumont 1991), Hitchcock v. Garvin, 738 S.W.2d 34 (Texas.App--Dallas 
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1987), Heyer v. Northeast ISD, 780 S.W.2d 130 (Texas.App--San Antonio 1987), and Estate of 

Garza v. McAllen ISD, 613 S.W.2d 536 (Texas.App--Beaumont 1981), which all alleged that the 

school district committed some act of negligence related to the operation of a school bus, which 

resulted in injury to the student by a third party. The court drew an important distinction between 

the school bus cases that have held that sovereign immunity barred the suit for an injury related 

to a bus and those in which the courts have held that sovereign immunity was not a bar: when the 

allegations of negligence are related to the direction, control, and supervision of the students, the 

suit is barred; when the allegations of negligence are related to the negligent use of the motor 

vehicle itself, the suit is not barred.  

Disposition: The Court of Appeals of Texas, Houston (1st Dist.) affirmed the decision of 

the trial court.  

Citation: Moshier v. Phoenix Cent. School Dist., 605 N.Y.S.2d 581, 199 AD.2d 1019 

(1993). 

Key Facts: Deborah S. Mosher (plaintiff) was seriously injured on February 26, 1990, 

when the vehicle she was driving collided with a school bus driven by Brenda L. Karpinko 

(defendant) and owned by the Phoenix Central School District. It is undisputed that Karpinko 

was halfway up a hill covered by light snow when the plaintiff came over the top of a hill from 

the opposite direction, tried to stop, lost control of her car, and struck the school bus. Karpinko 

attempted to avoid the collision by driving the bus as far as she could to the shoulder of the road.  

Issue: At issue was whether a school bus driver established complete defense to a 

motorist’s action arising from a collision by submitting proof that the collision was caused by the 

motorist’s crossover into the driver’s lane of travel.  
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Holding: On review, the Supreme Court, Appellate Division, Fourth Department, held 

that (1) the bus driver established a complete defense by submitting proof that the collision was 

caused by the motorist’s crossover into the driver’s lane of travel; (2) the motorist failed to 

establish that the school district was negligent in placement of the bus stop; (3) the school district 

had no authority, much less duty, to post a warning sign in the vicinity of the bus stop; and (4) 

the district had no duty to inform the municipality in charge of areas of allegedly dangerous 

situation or “to see” that proper warning signs were posted. 

Reasoning: The Supreme Court, Appellate Division, Fourth Department, concluded that 

the plaintiff failed to offer proof in admissible form that Karpinko could have done something to 

avoid the collision. Furthermore, the court asserted that the plaintiff also failed to suggest a safe 

alternative to the district’s placement of the bus stop. Finally, the court indicated that the plaintiff 

cited no authority for the further argument that the district had a duty to inform the municipality 

in charge of the area of the allegedly dangerous situation and “to see” that proper warning signs 

were posted. The court reversed the order on the law without costs, granted motion, and 

dismissed the complaint.  

Disposition: The Supreme Court, Appellate Division, Fourth Department, affirmed the 

summary judgment of the circuit court. 

Citation: Nitcher by Nitcher v. Hartley, 596 N.Y.S.2d 865, 192 A.D.2d 842 (1993). 

Key Facts: On May 17, 1988, the plaintiff, Patricia Anne Nitcher, then age 14, was struck 

by a vehicle operated by the defendant, James A. Hartley, after alighting from a school bus 

owned by the defendant, Russell White Transportation Company, and operated by the defendant, 

Russell J. Rigney. The accident occurred at 2:55 P.M. on State Road 9D in the Village of 

Garrison, Putnam County. Route 9D is a two-lane highway running generally north and south. 
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The plaintiff’s home was located on the west side of the highway. The school bus was traveling 

north on Route 9D and stopped in the northbound lane to let the plaintiff off opposite her home. 

The plaintiff was struck by Hartley’s vehicle, while crossing the highway, which was traveling 

north in the southbound lane just as it passed the school bus. The plaintiff received serious head 

injuries in the accident and had no recollection of the event. 

Hartley, a member of defendant Garrison Volunteer Ambulance Corps was proceeding to 

an accident at the same time as this accident occurred. He testified that he was traveling 55 to 60 

mph when he first saw the bus. He realized he could not stop so he veered into the southbound 

lane and saw the plaintiff just an instant before impact. He reduced his speed to 35 mph before 

he hit the plaintiff. 

Issue: At issue was whether a school bus driver owed a child, who was struck by a 

vehicle after alighting from a bus, duty of care, including the duty to warn her of any apparent 

danger, which continued until she reached a position of safety. 

Holding: The Supreme Court, Appellate Division, Third Department held that (1) the 

school bus driver owed the child duty of care, including duty to warn her of any apparent danger, 

which continued until she reached a position of safety; and (2) the material issue of fact as to 

whether the school bus driver breached his duty of care precluded summary judgment for the 

school bus driver and the school bus owner. 

Reasoning: Based upon the foregoing evidence, the Supreme Court granted the motion of 

the school bus driver and Russell White Transportation Company for summary judgment and 

adhered to that decision after granting reargument, concluding that the sole proximate cause of 

the accident was “the reckless operation of the Hartley vehicle” and that no duty to the plaintiff 

was breached by the school bus defendants.  
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Disposition: The Supreme Court, Appellate Division, Third Department, reversed the 

order and judgment of the court and denied summary judgment for the defendant, Russell J. 

Rigney and Russell White Transportation Company. 

Citation: Ranich v. Anderson, 181 Ill.Dec. 721, 608 N.E.2d 972 (Ill.App. 3 Dist. 1993). 

Key Facts: The plaintiff, Mark Ranich, brought a negligence action against the defendant, 

Jo Anne Anderson. The circuit court of Will County granted the defendant’s motion to dismiss 

on the grounds the action was commenced within the applicable statue of limitations. The 

plaintiff appealed to the Appellate Court of Illinois. On December 13, 1989, the plaintiff’s 

vehicle collided with a school bus driven by the defendant. On June 10, 1991, the plaintiff filed a 

one count suit against the defendant contending that she was both careless and negligent and that 

as a result he suffered severe and permanent injuries. The defendant filed a motion to dismiss in 

which she maintained that at the time of the collision she was driving a school bus as an 

employee of the Joliet High School District # 204. The motion asserted the plaintiff had failed to 

file his complaint within the 1-year statute of limitations found in Section 8-101 of the Local 

Governmental and Employee Tort Immunity Act. 

Issue: At issue was whether a personal injury suit against a school bus driver involving an 

accident while she was transporting pupils was subject to the 1-year statute of limitations 

applicable to claims against local government entities or their employees.  

Holding: The Appellate Court held that the 1-year statute of limitations covering suits 

against local government entities or their employees barred action. 

Reasoning: Following a hearing, the circuit court dismissed the complaint with prejudice 

finding the 1-year statute of the limitations found in Section 8-101 applied in this case and the 

action was time barred. The plaintiff appealed, contending that he brought action against the 
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defendant individually. However, the court indicated that in this case the defendant was 

operating within the scope of her employment as a school bus driver at the time of the accident. 

The plaintiff acknowledged this fact. The court noted that Section 8-101 requires that civil 

actions against employees of a local public entity must be commenced within 1 year of the 

injury. Furthermore, the court indicated that the term “civil action” is defined as any action based 

on the common law, statutes, or the Constitution of the State. The court noted that under a plain 

reading of Section 8-101, the plaintiff’s civil action falls within the parameters of the statute. 

Thus, the Appellate Court of Illinois, Third District, opined that the circuit court correctly 

determined that the plaintiff’s cause of action was time barred and dismissed his complaint with 

prejudice. 

Disposition: The Appellate Court of Illinois, Third District, affirmed the judgment of the 

circuit court of Will County. 

Citation: Yeager v. Morgan, 429 S.E.2d 61, 189 W.Va. 174 (1993). 
 

Key Facts: This is an appeal from the Circuit Court of Harrison County West Virginia. 

The circuit court granted the appellee’s, the Board of Education of Harrison County, motion for 

directed verdict and dismissed any claim the appellant, Denise Rene Yeager, had against the 

appellee. On appeal, the appellant asked that the Supreme Court of Appeals of West Virginia to 

reverse the ruling of the circuit court and grant the appellant a new trial. On March 26, 1979, 

Billie Allen, a bus driver for the appellee, was transporting children from school to their 

respective destinations. The appellant, then 14 years old, was a passenger on Ms. Allen’s bus. 

Upon arriving at the appellant’s home, Ms. Allen turned on school bus safety lights and all traffic 

stopped. Ms. Allen then discharged the appellant at her driveway in front of her home. The 

appellant exited the bus and ran down beside the bus, along the right-hand side, to the rear of the 
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bus. She then attempted to cross the road to check her mail box, which she had done on 

numerous occasions. It was when the appellant was running across the road that she was struck 

by the appellee, James Gregory Morgan, in the opposite lane of traffic from which the school bus 

was traveling. Mr. Morgan was driving a small sports car and collided with the appellant causing 

her severe injuries. The safety lights on the bus were turned off when the accident occurred. 

However, it is disputed by the parties as to how far the bus traveled prior to the occurrence of the 

accident. 

Issue: At issue was whether a school bus driver has the duty to use reasonable care to 

insure a student’s safe departure from the bus. 

Holding: The Supreme Court of Appeals held that the evidence created jury questions on 

issues of breach of duty and proximate cause. The court reversed and remanded.  

Reasoning: The court stated in syllabus point 1 of the Hinkle v. Martin, 163 W.Va 482, 

256 S.E.2d 768 (1979), “When the plaintiff’s evidence, considered in the light most favorable to 

him, fails to establish a prima facie right of recovery, the trial court should direct the verdict in 

favor of the defendant.” The court stated that 

Questions of negligence, duty of care, proximate cause and concurrent negligence present 
issues of fact for the jury determination when the evidence pertaining to such issues is 
conflicting or where the facts, even though undisputed, are such that reasonable men may 
draw different conclusions from them. 

 
Furthermore, the court argued that they were of the opinion that the trial court erred in directing a 

verdict in favor of the appellee when the appellee established a prime facie case of negligence 

against the appellee, and the facts and circumstances present a question for determination by the 

jury.  
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Disposition: The Supreme Court of Appeals of West Virginia reveresd the judgment of 

the circuit court and remanded the case for a new trial in accordance with the principled 

enunciated herein. 

Citation: Yurkovich v. Rose, 847 P.2d 925, 68 Wash. App. 643 (1993). 

Key Facts: On October 28, 1986, at about 6 p.m., while crossing State Route (SR) 2 east 

of Goldbar, Washington, 13-year-old Amanda Hebner was struck and killed by a car driven by 

Ronald Crawford. Moments before the accident, Amanda, a student in the Sultan School District, 

had been let off a school bus driven for the Index School District by Malcolm Rose. Rose, 

traveling eastbound on SR 2, had pulled the bus over to the southeast corner of an unmarked 

intersection to let Amanda off. After exiting the bus, Amanada walked to the rear of the bus and 

began to cross the highway as the bus pulled away. The Crawford vehicle, traveling westbound, 

struck Amanda as she crossed over the center line into the westbound lane. 

At the trial in September and October 1991, evidence was presented establishing that the 

manner in which Rose discharged Amanda from the bus was in violation of statute and 

administrative code. Rose failed to activate the bus stop bar and failed to activate the warning 

lights prior to letting Amanda off, as required by former RCW 46.61.370(2); failed to keep her 

within his view at all times; and did not require her to cross in front of the bus, as required by 

WAC 392-145-020(4). At the close of the evidence, the court directed a verdict of negligence 

against the defendants Rose and the Index and Sultan School Districts, but left the issues of 

proximate cause and comparative fault for the jury. The court believed that the only way the jury 

could find Rose had meet the applicable “highest standard of care” was if one of the three 

exceptions to former RCW 46.61.370(2) excused him from activating the bus’s stop bar and 

warning lights. Finding none of the statutory exceptions applicable, the court ruled that there 
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were no facts, disputed or undisputed, that would allow the jury to find that the defendant school 

districts and bus driver had met the applicable high standard of care. The jury found the school 

districts and Rose 96% responsible for Amanda’s death, while finding Amanda’s comparative 

fault to be 4. Crawford was not found liable. 

Issue: At issue was whether the laws governing school bus operators establish uniform 

guidelines that do not vary according to the age of a student, his or her familiarity with 

surroundings, or other individual factors. 

Holding: The Court of Appeals of Washington, Division 1, held that the school bus driver 

and school district, as operators of school bus, were negligent as matter of law. 

Reasoning: The Court of Appeals of Washington, Division 1, stated that whether they 

called it contributory negligence or assumption of risk, in this case there was no practical 

difference. The jury was instructed on Amanda’s negligence and found that she was 4% at fault. 

The court referred to Scott v. Pacific West Mt. Resort, 119 Wash.2d 484, 496, 834 P.2d 6 (1992), 

where the court accepted the analysis dividing the assumption of risk into the following four 

classifications: (1) express, (2) implied primary, (3) implied reasonable, and (4) implied 

unreasonable. In its discussion, the court noted that the Scott court stated that the last two types 

of assumption of risk, which involve the plaintiff’s voluntary choice to encounter a risk created 

by the defendant’s negligence, “retain no independent significance from contributory negligence 

after the adoption of comparative negligence.” Moreover, the court indicated that the only 

evidence to support a finding of assumption of risk involved Amanda’s actions following her exit 

from the bus, including her attempt to cross the highway when the Crawford automobile was 

close enough to present a hazard to her. This was the only evidence in which the court noted that 

led to the finding of Amanda’s 4% fault ruling.  
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Disposition: The Court of Appeals of Washington, Division 1, under the facts in this 

case, whether it is labeled contributory negligence or assumption of risk, is immaterial assuming 

that the trial court did not err in rejecting the defendant’s requested instruction on assumption of 

risk.  

 

1994 

Citation: Benson v. Bd. of Educ. Washingtonville, 619 N.Y.S.2d 153 (A.D. 2 Dept. 1994). 

Key Facts: The petitioner, a school bus driver, commenced this proceeding to review a 

determination of the respondent school district, which terminated her employment and sought 

reinstatement to her position with back pay and benefits. She was found to have operated a 

school bus in an unsafe, uncontrolled, and negligent manner. The charges arose out of a January 

8, 1990, accident wherein the petitioner’s foot slipped off the brake pedal and onto the gas pedal 

as she was backing up and parking a 44-passenger school bus into the bus garage causing the bus 

to crash into another bus and a wall. There was no one else on the buses, and there were no 

injuries. The Supreme Court upheld termination of the petitioner’s employment by the 

respondent. The only question raised on appeal is whether the termination of the petitioner’s 

employment was warranted under the circumstances. 

Issue: At issue was whether termination was disproportionate to the bus driver’s offense 

of operating a school bus in an unsafe, uncontrolled, and negligent manner resulting in an 

accident that did not involve children. 

Holding: On remand, The Supreme Court, Appellate Division, held that the penalty of 

dismissal was disproportionate to the offense. 
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Reasoning: The court asserted that they were not unmindful of the special obligation that 

school districts have with respect to safeguarding the well-being of its students. However, this 

accident did not involve any students. Moreover, the court noted that the incident was an isolated 

one and was not indicative of a pattern of mishaps or misconduct. Furthermore, the court stated 

that the petitioner was operating a bus without being formally trained or tested on the bus and 

this was circumstances in which her employer was fully aware. Additionally, the court noted that 

in other cases involving mishaps or misconduct by school bus drivers, the respondent had 

imposed a suspension rather than discharging the employee. 

Disposition: The Supreme Court, Appellate Division, accordingly ruled that the penalty 

be vacated and the matter remitted to the respondent for imposition of an appropriate sanction. 

Citation: Chainani by Chainani v. Board of Educ. of City of New York, 608 N.Y.S.2d 

283, 201 A.D.2d 693 (1994). 

Key Facts: The infant plaintiff suffered multiple injuries when she was hit by a school 

bus from which she had just alighted at her appointed bus stop across the street from her home. 

The complaint and the bills of particular alleged causes of action to recover damages for 

negligence and a claim that there had been a violation fell under statutory clause of the Vehicle 

Code and Traffic Law former §1174(b) which provided the following:  

The driver of such a school bus, when receiving or discharging passengers who must 
cross the highway, shall instruct such passengers to cross in front of the bus and the 
driver thereof shall keep such school bus halted with red signal lights flashing until such 
passengers have reached the opposite side of the road. 
 

The driver, Edward C. Acuti, testified that he was not aware that the infant plaintiff was required 

to cross the street in order to reach her home. The plaintiff sought action against the defendants, 

Acuti and the Amboy Bus Co., Inc. The Supreme Court of Queens County, upon jury verdict, 

found that the defendants, Amboy Bus Co. and Edward C. Acuti, to be 45% at fault and the 
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plaintiff to be 25% at fault in the happening of the accident and against them awarded a principal 

amount of $3,000,000. The defendants appealed. 

Issue: At issue was whether the driver of a school bus can be held strictly liable for 

injuries to a school bus passenger struck by a bus absent showing that the driver had knowledge 

that the passenger had to cross the street to reach home. 

Holding: The Supreme Court, Appellate Division held that (1) the driver was strictly 

liable for injuries, even absent of showing that the driver knew the child had to cross the road, 

and (2) the board of education was not vicariously liable for the school bus driver’s violation of 

statute requiring careful supervision of children crossing the road. 

Reasoning: The Supreme Court indicated that the trial court erred, however, in holding 

the board of education was vicariously liable for Acuti’s violation of Vehicle Code and Traffic 

Law former §1174(b). The court noted that Acuti was an employee of Amboy, an independent 

contractor hired by the board of education to furnish transportation to its school students. 

Furthermore, the court stated that it was not an error for the trial court to deny the plaintiffs’ 

application to amend their complaint to assert a cause of action against the board of education for 

its alleged violation of 8 NYCRR 156.3(h)(1) and a similar motion by the defendants, Amboy 

and Acuti, to amend their answer to assert a cross claim against the board of education under the 

same regulation. The court indicated that each drill contained in 8 NYCRR 156.3(h)(1) included 

“specific instructions for pupils to advance at least 10 feet in front of the bus before crossing the 

highway after disembarking.” At trial, the infant plaintiff testified that she had never been given 

such instructions, while her school principal testified that the drills were provided and the infant 

child was in school when the instruction was given. In light of such testimony, the court ruled 

that the trial court correctly determined that the plaintiff’s proposed amendment would interject a 
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new or alternate theory of recovery supported by previously unpleaded facts. For the same 

reason the court properly denied the motions of the defendants, Amboy and Acuti, to amend their 

answers.  

Disposition: The Supreme Court reviewed the contentions, including that the verdict was 

excessive, and found them to be without merit. The Supreme Court, Appellate Division, Second 

Department, affirmed the judgment of the circuit court. 

Citation: Cooper v. Millwood Independent School Dist. No. 37, 887 P.2d 1370 (1994). 

Key Facts: This was an appeal that arose from an action filed in district court against 

James Ester Neal (Neal), the driver of a school bus and Millwood Independent School District 

(Millwood). Cooper, on behalf of her minor son Darshuan, alleged Darshuan suffered a fractured 

skull and permanent injury to his left eye when the defendant, Levi Kelly, committed an assault 

and battery on Darshuan while riding a school bus operated by appellee Millwood and driven by 

Neal. She brought her action pursuant to the provisions of the Oklahoma Governmental Tort 

Claims Act, 51 O.S.1991 §151 et seq. and 42 U.S.C. §1983. Cooper’s petition alleged claims 

against Millwood for vicarious liability for the acts and negligent supervision of its employee 

Neal and also alleged claims under 42 U.S.C. §1983. Copper also asserted claims against Neal 

individually if his acts were determined to be outside the scope of his employment.  

Issue: At issue was whether the parents of a student who was injured in a school bus 

altercation could bring suit against the bus driver. 

Holding: The Court of Appeals of Oklahoma, Division No. 1, held that (1) the jury 

question was presented as to whether it was foreseeable that one student riding the school bus 

would assault another, so as to impose a duty on school bus driver to exercise reasonable care to 
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protect the assaulted student; (2) the action could not be brought against the school bus driver; 

and (3) the parents stated §1983 cause of action.  

Reasoning: The Court of Appeals of Oklahoma, Division No. 1, stated that because 

Cooper’s allegations accommodated a host of scenarios, some of which could be actionable, they 

could not conclusively rule, as a matter of law and on the basis of Copper’s petition alone, that 

the petition did not state a cause of action against Millwood. Therefore, the court did not find 

that Cooper could prove any set of facts to support her claims against Neal. Thus, Neal may not 

be named as a defendant under the act and had no common law duty in his individual capacity.  

Disposition: The Court of Appeals of Oklahoma, Division No. 1, affirmed the trial 

court’s dismissal as to Neal, but reversed and remanded with directions to the trial court to 

override Millwood’s motion to dismiss. 

Citation: Smith v. Weber County School Dist., 877 P.2d 1276 (Utah App. 1994). 

Key Facts: This is an appeals case where the District Court, Weber County, granted 

summary judgment for the district and school bus driver and the parents of the child appealed. 

On appeal from summary judgment, the court considered the facts in a light most favorable to 

the party against whom the judgment was rendered. Anthony Smith, the 14-year-old son of Harry 

and Eva Smith, was a student at Wahlquist Junior High School in the Weber County School 

District. In order to attend school, he crossed a busy street each morning to meet the bus. Eva 

Smith sent a letter to Wahlquist Junior High School in 1988, complaining of the danger posed by 

the location of the bus stop. In 1989, Mrs. Smith had Anthony hand deliver the letter to Mr. 

Knight, the bus driver, expressing the same concern. Neither the school nor the district 

responded to the letters, and the location of the bus stop was not changed.  
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On November 26 1990, while crossing the street to reach the bus stop, Anthony was 

struck and killed by a van driven by a third party. The school bus had not yet reached the bus 

stop at the time of the accident. Knight, the driver of the bus, first observed Anthony lying in the 

middle of the street from a distance of approximately 30 to 40 yards from the bus stop. The 

Smith’s brought a wrongful death action against the district and Knight, alleging the district was 

negligent in locating the bus stop and operating the school bus on the west side of the street, thus 

requiring Anthony to cross the street every morning. They also claimed that Knight was 

negligent in failing to activate the flashing red lights on the bus as he approached the bus stop. 

Appellees moved for summary judgment. The trial court granted summary judgment in 

favor of the district, concluding that the Utah Governmental Immunity Act precluded the action 

and that the district owed no duty to Anthony to change the bus stop or route. In addition, the 

court ruled that Knight was not negligent in failing to activate the flashing red lights and that any 

such failure was not the proximate cause of Anthony’s death.  

Issue: At issue was whether the school bus driver was negligent in failing to activate the 

flashing red lights on the bus as he approached the bus stop. 

Holding: The Court of Appeals of Utah held that (1) the school bus driver was not 

negligent in failing to activate flashing red lights on the bus as he approached bus stop; (2) the 

statute waiving governmental immunity for unsafe or dangerous highway conditions did not 

apply to claim for negligent location of bus stop; and (3) the district’s design of the school bus 

route and placement of school bus stops were immune discretionary functions.  

Reasoning: The court cited the Utah Governmental Immunity Act, which requires the 

court address three questions in determining whether a governmental entity is immune from suit. 

First, was the activity, the entity performed a governmental function and was therefore 
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immunized from suit by the general grant of immunity contained in section 63-30-3? Utah Code 

Ann. §63-30-3 (1989) (now codified as §63-30-3(1)). Second, if the activity was a governmental 

function, has some other section of the Act waived that blanket immunity? Third, if the blanket 

immunity has been waived, does the Act also contain an exception to that waiver which results in 

a retention of immunity against the particular claim asserted in this case? 

First, the court concluded that a basic governmental program and objective were 

involved, namely the public education of children. The challenged act involved the adoption and 

implementation of policies and procedures managing the transportation of over 12,000 students 

to 37 schools. Regarding the second factor, the court concluded that the decisions concerning the 

location of bus stops and routes are “essential to the realization or accomplishment” of the school 

transportation program and thus the public education of children. Furthermore, the court 

concluded that the implementation of school transportation policies, in particular the choice of 

school bus routes, requires District employees to exercise basic policy evaluation, judgment, and 

expertise. 

Disposition: The Court of Appeals of Utah affirmed the trial court’s granting of summary 

judgment for the district and Knight, finding that Knight was not negligent and the district was 

immune from suit. 

Citation: Williams v. Independent School Dist. No. 7 of Harrah, 881 P.2d 760 (1994). 

Key Facts: Ruth Williams was injured on December 17, 1991, when a school bus owned 

by the appellee school district and being driven by John K. Childers, its employee, backed into 

William’s car. Notice of the claim, pursuant to the Act, was given to the school district on either 

January 10, 1992, or January 13, 1992. The claim was deemed denied by operation of law 90 

days later (51 O.S.1991 §157(A)). The appellants filed their suits several days after the statute of 
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limitations had expired on the cause of action (51 O.S.1991 §157(B)). The appellees filed a 

motion to dismiss on the grounds that (1) the action was not filed within the statute of limitations 

period under the Act, and (2) Childers was immune under the Act because he was acting as an 

agent of a governmental entity within the scope of his employment at the time of the accident. 

The appellants failed to timely respond to the motion to dismiss. 

Issue: At issue was whether a school district employee was immune from liability in a 

tort action by a motorist when the employee backed a school bus into the motorist’s car, where 

the driver was an employee acting within the scope of his employment at the time the alleged tort 

was committed. 

Holding: The District Court of Oklahoma, Division 3, held that (1) pursuant to the law of 

the case, the motorist’s action was time barred because settlement regulations did not toll statute 

of limitations; (2) the bus driver was immune from suit; and (3) the motorist was not entitled to 

amend the petition because failure to bring action within time limitations was a fatal defect.  

Reasoning: The District Court of Oklahoma, Division 3, asserted that they could not find 

any such injustice or mischief involved in this case. Furthermore, the court indicated that they 

were mindful that the Court of Appeals cannot overrule an opinion of the Oklahoma Supreme 

Court. Therefore, the court was bound by its previous decision. The statute of limitations was not 

tolled by settlement attempts and the appellee’s action was properly dismissed as out of time. 

The court indicated that the trial court also properly dismissed the action as to the appellee, 

Childers, because he was immune from liability as an employee acting within the scope of his 

employment at the time the alleged tort was committed. 

Disposition: The District Court of Oklahoma, Division 3, affirmed the ruling of the trial 

court asserting that the appellee’s action was time barred. Therefore, no amendment of the 
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petition could remedy this fatal defect and the trial court properly denied the appellee’s motion to 

amend.  

 

1995 

Citation: Anderson by Anderson v. Shaughnessy, 519 N.W.2d (Minn. 1995). 

Key Facts: The plaintiff, Katherine Anderson, a student in Independent School District 

No. 273, was safely transported on a school bus to her destination. She and fellow student 

Stephen Shaughnessy disembarked, the school bus departed, and shortly thereafter, Anderson 

was injured when a paintball pistol held by Shaughnessy discharged. The plaintiffs sought to 

impose a duty on the school district on the basis that while the students were riding the bus, its 

driver was informed by another bus driver that Shaughnessy had a paintball pistol, had fired it 

from the bus window, and was brandishing it. The driver was told that it was a squirt gun and at 

the driver’s directions, Shaughnessy put the pistol away. No further incident occurred until after 

the students had exited the bus and it departed. The trial court refused to extend the school’s duty 

to safety to its students beyond the point of safe disembarkment.  

Issue: At issue was whether a school district’s duty to safely transport its students 

extended beyond the point of safe disembarkment from a school bus. 

Holding: The Supreme Court of Minnesota held that the school district’s duty to safely 

transport its students did not extend beyond point of safe disembarkment.  

Reasoning: The Supreme Court of Minnesota asserted that the duty of care with respect 

to transporting school children has yet to be expanded beyond the safe deposit of children at their 

scheduled destinations in a manner designed to allow their safe crossing of streets after 

disembarkment and the court declined to do so in this case.  
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Disposition: The Supreme Court of Minnesota reversed the decision of the Court of 

Appeal and reinstated summary judgment in favor of the school district. 

Citation: Chainani by Chainani v. Board of Educ. of City of New York, 639 N.Y.S.2d 

971, 87 N.Y.2d 370, 663 N.E.2d 283 (Ct.App. 1995). 

Key Facts: Eight-year-old Monica Chainani rode home from her New York City school 

on February 3, 1987, and left the school bus at her designated stop, the last stop on the route. 

Monica had to cross the street to reach her house, which her regular bus driver knew. On that 

day, however, the bus was driven by defendant Edward Acuti, an employee of defendant Amboy 

Bus Company, who had driven that route only once. Acuti did not know that Monica had to cross 

the street and, after she stepped in front of the bus to cross, he pulled away from the curb and ran 

her over. Monica’s father, on her behalf and his own, brought suit against the board of education, 

Amboy, and Acuti. A jury found both that Acuti was negligent and was the proximate cause of 

the accident. The jury also found Monica negligent and appropriated responsibility 75% to Acuti 

and 25% to Monica. Additionally, the jury found that Acuti had violated Vehicle and Traffic law 

§1174(b), but that the violation was not the proximate cause of the accident. The trial judge 

nonetheless directed a verdict for the plaintiffs against all three defendents. The Appellate 

Division affirmed as to Amboy and Acuti, but reversed as to the board of education, holding that 

the board was not vicariously liable for Acuit’s violation of the statute. The plaintiff’s appealed 

the reversal as to the board. Amboy and Acuti appealed the affirmance as to them. 

Issue: The issue in these combined appeals centers on whether public schools that have 

contracted for transportation services with independent bus companies should be held liable for 

injuries to students that occur between a child’s home and the bus stop. 
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Holding: The Court of Appeals of New York held that public schools that contracted for 

transportation services with independent bus companies could not be held liable for injuries to 

students that occurred between the students’ homes and the bus stop. 

Reasoning: The Court of Appeals of New York asserted that they could not agree with 

the plaintiffs that vicarious liability should be imposed because the duty delegated is inherently 

dangerous. Furthermore, the court indicated that demanding as it may be, the activity of 

transporting children by bus to and from school--successfully accomplished countless times 

daily--does not involve that sort of inherent risk for the nonnegligent driver and is simply not an 

inherently dangerous activity so as to trigger vicarious liability. Therefore, the court confirmed 

that it agreed with the trial court and the Appellate Division that there was no reasonable view of 

the evidence that proximate cause was lacking.  

Disposition: The Court of Appeals of New York affirmed the order of the Appellate 

Division to release liability for the Board. 

Citation: Cornette v. Com., 899 S.W.2d 502 (1995). 

Key Facts: Betty Cornette and other bus drivers (Cornette) under contract with the Board 

of Education of Jefferson County (board) appealed from a summary judgment entered by the 

Jefferson Circuit Court upholding the constitutionality of statutes and regulations requiring drug 

testing of public school bus drivers by the Kentucky Department of Education (department). This 

dispute arose as a result of an amendment to 702 KAR 5:080 adopted by the State Board of 

Elementary and Secondary Education effective December 9, 1992. As amended, the regulation 

required that all school bus drivers working for any county school district in Kentucky be drug 

tested following an accident resulting in bodily injury or in excess of $1000.00 in property 

damage, except when the bus is struck while legally parked (702 KAR 5:080 §2(2)(b)). 
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Subsequently, the board distributed a memorandum to all school bus drivers containing 

guidelines implementing the state regulations. These guidelines required every public school bus 

driver to report all accidents and submit a drug test if ordered. Cornette filed a declaratory 

judgment action questioning the constitutionality of the regulation and moved for temporary 

injunction on April 7, 1993, seeking to enjoin enforcement of the drug and alcohol testing during 

the pendency of the action. Injunctive relief was denied by the Jefferson Circuit Court and 

Cornette applied to the Court of Appeals for interlocutory relief. The case was dismissed on 

January 31, 1994, and an appeal followed.  

Issue: At issue was the constitutionality of regulations governing drug testing of school 

bus drivers following an accident that resulted in bodily injury to students. 

Holding: The Court of Appeals held that (1) the actions of the department did not exceed 

statutory authority; (2) the legislation was not unconstitutional “special” legislation; (2) the 

specific duties regarding drug and alcohol testing did not run afoul of other statutes and 

regulations; (4) the statute was not overbroad nor unconstitutionally vague; and (5) the drug test 

was not an unreasonable search and seizure. 

Reasoning: The Court of Appeals indicated the fact that the government has an 

overriding interest in regulating the conduct of those people whom they employ, and in insuring 

the safety of the public. Furthermore, the court indicated that although the collection and analysis 

of biological samples are considered searches and seizure under the Fourteenth Amendment, 

only those searches that are unreasonable are proscribed. However, the court noted that, 

In certain circumstances, the Government’s need to discover such latent or hidden 
conditions (drug or alcohol use), or to prevent their development, is sufficiently 
compelling to justify the intrusion on privacy entailed by conducting such searches 
without any measure of individualized suspicion. 
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Disposition: The Court of Appeals of Kentucky affirmed the judgment of the Jefferson 

Circuit Court.  

Citation: Dixon v. Whitfield, 654 So.2d 1230 (Fla.App. 1 Dist. 1995). 

Key Facts: Appellants Jean Dixon, David Gelaro, and Bernice Duhart, three of the five 

co-defendants below, appealed a final judgment finding them 72% negligent in a wrongful death 

action brought by the plaintiff, Doris Whitfield. On February 8, 1989, the plaintiff’s 15-year-old 

son was struck and killed by a car driven by co-defendant Barbara Roerig when he tried to cross 

the street after getting off a public school bus after school. The appellant Dixon was driving the 

school bus, which was leased by the appellant Duhart and owned by the appellant Gelaro. The 

Duval County School Board (school board) had contracted with Duhart and Gelaro to provide 

school buses to transport students in Duval County. The plaintiff’s brought a wrongful death 

action, suing Roerig, Dixon, Gelaro, Duhart, and the school board. The plaintiff alleged the 

school board was directly liable for its negligent selection of the bus stop where the accident 

occurred and its negligent training and supervision of the school bus transportation system. She 

further alleged that the school board was vicariously liable for the negligence of its “agents” (i.e., 

school bus contractor and operators) under section 768.28, Florida Statutes (1987).  

A jury trial was held in December 1992, on the issues of negligence and damage; the 

issue of agency was severed for subsequent determination by the court. At trial, the court 

directed a verdict in favor of the school board on the issue of the negligent selection of the bus 

stop and negligent training and supervision. That ruling is not appealed by any of the parties. The 

jury found the decedent was 5% negligent, Roerig was 23% negligent, and the appellants were 

72% negligent. The jury awarded the plaintiff $926,250 in damages. The issue of agency was 
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tried non-jury, with the trial court ruling that the appellants were independent contractors rather 

than agents of the school board and awarded damages against them personally. 

Issue: At issue was whether a school board could be held liable for a student who was 

struck by a car after alighting from a school bus when the transportation services were contracted 

and all transportation employees were not employees of the school board.  

Holding: The District Court of Appeal of Florida, First District, held that (1) the 

appellants were “independent contractors” and not school board’s employees, and (2) the school 

board’s duty to provide transportation for its students, and to have maximum regard in doing so, 

was not “nondelagable.” 

Reasoning: The District Court of Appeal of Florida, First District, cited that the fact that 

the school board is required by law to provide transportation for its students and is required by 

law to have maximum regard for safety in doing so, does not translate into a nondelagable duty. 

Furthermore, the court indicated that school boards owe their students a duty of reasonable care 

in providing them with safe transportation, but they are not “insurers of students’ safety.” 

Disposition: The District Court of Appeal of Florida, First District, rejected the 

appellant’s argument and affirmed the judgment of the Circuit Court. 

Citation: Dunn v. Gentry, 653 So.2d 783, 94-1164 (La. App 3 Cir. 1995). 

Key Facts: The log truck driver and the school bus driver were the only witnesses to the 

accident. Jamie had been standing off the road in his driveway. To get on the bus, he had to go 

all the way across the road in front of the bus to enter the bus door on the far side. He ran out to 

the center of the road, then turned and ran back. He almost made it back. The log truck hit him 

just before he cleared its path, instantly killing him.  
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Cormane was a substitute school bus driver that day. He stopped in the westbound lane 

across the road from Jamie’s house. His red lights were not activated and his semaphore stop 

signs were not extended. He said that the reason he had not turned on his red lights and put out 

his stop signs, features activated by opening the door, was because he did not want to open the 

door. He said that opening the door would be a signal to the child to board the bus. The reason he 

did not want to give the child a signal to board the bus, he explained, was because he discovered 

after he stopped that there was a log truck some 150 yards west, coming his way. The road ahead 

of him, down which the log truck was coming, was straight and the view was unobstructed for 2 

miles.  

The log truck driver, Crayton Gentry, testified that when he saw he was 200 yards away 

from the bus he saw the child running into the roadway. His loaded truck was traveling 35-40 

miles an hour. He said he immediately got on his brakes. He said he saw the child cross the 

middle of the road then turn and look at the log truck. The boy was on the shoulder when the 

truck hit him. Two of the six brakes on the log truck were inoperative.  

Issue: At issue was whether the defendant school bus driver had a burden of proof to 

show that he was not guilty of any fault, however slight, in causing the death of a 6-year-old 

student whom a truck struck while the student was attempting to board a school bus.  

Holding: The Court of Appeal of Louisiana, Third Circuit, held that (1) the trial court 

erred in failing to instruct the jury to exculpate himself from any negligence, however slight; (2) 

the bus driver, who did not activate bus semaphores and red lights, and the truck driver, who had 

defective brakes and breached duty to keep his truck under control in the presence of children, 

were each 50% at fault; and (3) the parents were each entitled to recover $200,000 in wrongful 
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death damages and $50,000 in emotional distress damages from the bus driver and the school 

board, reduced by 50% for fault of the truck driver.  

Reasoning: The Court of Appeal of Louisiana, Third District, stated that they found that 

the school bus driver was equally at fault with the truck driver for this tragedy. The court 

indicated that the bus driver was in more control of the situation than the log truck. He did not 

turn on his flashing red lights or extend his semaphores upon stopping, as he was statutorily 

required to do. Given the distance from the log truck as estimated by the school bus driver at that 

point in time, 150 yards, by all accounts Gentry could have stopped had he been told to stop in 

that distance. Accordingly, the court noted that Gentry obviously did not try to stop until it was 

too late. Notably, the court cited that earlier action by Cormane would have created a greater 

likelihood that Gentry could have stopped before it was too late. 

Disposition: The Court of Appeal of Louisiana, Third District, reversed the judgment of 

the trial court and rendered a judgment in favor of each parent in the sum of $250,000 (reduced 

by 50% for the fault of the settling party) against Eric Scott Cormane and the Grant Parish 

School Board. Furthermore, the court rendered in favor of the plaintiffs and against the 

defendants for interest (reduced by 50%) and all costs here and below. 

Citation: Durham Transp., Inc. v. Valero, 897 S.W.2d 404 (Tex.App.--Corpus Christi 

1995). 

Key Facts: Durham Transportation contracted with the Brownsville Independent School 

District to provide school bus transportation for children within the district. On the morning of 

September 23, 1991, Andres Perez, a Durham employee, drove a school bus to Tejon Road to 

pick up two children from different families. The families moved to the school district after 

school started and the children needed transportation to an out-of-zone school because the local 
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elementary school was full. The morning of the 23rd was the first pick up for these two children. 

The details of the proposed pickup that morning were unclear. According to Perez, he arrived 

sometime after 7 a.m. and did not see the children at their mailboxes. He circled the area looking 

for the children and still did not see them. Around 7:10 he backed up the bus into a driveway of a 

utility substation across the street and west of the mailboxes. He made a house-to-house search 

for the children and did not find them. He testified that he had gone back to the bus and was 

calling his dispatcher on the two-way radio to check the time and location of the proposed pickup 

when the collision occurred. 

Juan and his mother came out of the neighborhood to Tejon Road and saw the bus parked 

across the road and perpendicular to it to their right. As they approached the area across the street 

from the bus, Juan ran across the road and a passing motorist, Laura Galacia, struck him after he 

crossed the center line. Juan was injured; he suffered a non-depressed linear fracture of the skull 

and was hospitalized for 4 days. His medical bills totaled $12,500. 

The Valeros sued alleging that Galicia, Perez, and Durham were negligent and Perez and 

Durham were grossly negligent. The jury apportioned the parties’ negligence as follows: Galacia 

0%, Juan 5%, Mrs. Valero 0%, Perez 25%, and Durham 70%. The jury awarded damages to Juan 

for past physical pain and mental suffering, $30,000; physical impairment in the past, $10,000; 

and physical pain and mental anguish in the future, $100,000. Cecelia Valero was awarded 

$12,500 for Juan’s past medical expenses and $5,000 for mental anguish in the past for 

witnessing her son’s injuries. Juan was also awarded $800,000 in exemplary damages resulting 

from Durham’s gross negligence and an additional $10,000 exemplary damages resulting from 

Perez’s gross negligence. The court reversed and rendered in part and reversed and remanded in 

part.  
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Issue: At issue was whether a contract carrier should be held to a higher degree of care 

then a common carrier. 

Holding: The Court of Appeals of Texas, Corpus Christi, held that (1) it was reversible 

error to hold the contractor to a standard of care applicable to common carriers, rather than 

contract carriers; (2) some evidence supports the finding that the contractor and the driver’s 

breaches of duty were cause of student’s injuries; (3) neither the driver nor contractor was 

grossly negligent; (4) some evidence supported award of future pain and suffering damages; (5) 

the plaintiff’s failure to designate witness in response to the contractor and driver’s specific 

interrogatories precluded his testimony, even though the plaintiffs disclosed the witness in 

codefendant’s interrogatories; and (6) the court should have given requested instruction on the 

proper use of loading lights on school bus. 

Reasoning: The Court of Appeals of Texas, Corpus Christi, stated that it did not consider 

the appellant’s complaints of factual sufficiency. Moreover, the court held that the evidence is 

largely sufficient to support the imposition of a duty on the appellants to use ordinary care during 

the time after a school bus has arrived in the area of a proposed pick up and before boarding of 

students has commenced. The court overruled point 2 (duty). Furthermore, the court in reviewing 

only the evidence in the light favorable to the verdict, stated that there is legally sufficient 

evidence to support the jury’s finding of proximate cause as to both Durham and Perez; to the 

extent the court overruled points 3 and 4 (breach of duty). Upon reviewing all the evidence that 

bears on Perez’s state of mind, the court indicated that there was no evidence that Perez had an 

actual awareness that he was creating an extreme risk of injury when he parked the bus off the 

road at a time when no children were present. The finding of gross negligence against the driver, 

Perez, was improper. Lastly, the court held that there was no evidence that either Durham or 
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Perez had an actual awareness that their conduct exposed Juan, or others like him, to an extreme 

risk of injury. 

Disposition: The Court of Appeals of Texas, Corpus Christi, reversed the judgment of the 

District Court and rendered that the plaintiffs recover no exemplary damages and reversed and 

remanded for a new trial on the negligence of Durham and Perez and the resulting damages.  

Citation: Karchere v. Pioneer Transp. Corp., 635 N.Y.S.2d, 213 A.D.2d 700 (1995). 

Key Facts: The infant plaintiff, Kristen Karchere (the plaintiff), was injured while 

crossing Bloomingdale Road in Staten Island when she was struck by an automobile driven by 

Karen P. Burrough, who was traveling north on Bloomingdale Road. The plaintiff was walking 

in an easterly direction to reach her bus stop located across Bloomington Road on Alyson Court. 

At the time, a school bus owned by the defendant, Pioneer Transportation Corp. (Pioneer), and 

operated by the defendant Dorothy Belger (Belger), was in the southbound lane of Bloomingdale 

Road, just south of the accident site. The plaintiffs alleged that Belger and Pioneer violated 

Vehicle and Traffic Law §§1174(b) and 375(20)(a), which, insofar as relevant to this case, 

require a school bus driver to keep the bus stopped with red signal lights flashing when receiving 

or discharging passengers until such passengers have reached the opposite side of the street and 

to instruct passengers to cross in front of the bus.  

Issue: At issue was whether statutes requiring a school bus driver to keep the bus stopped 

with red signal lights flashing when receiving or discharging passengers until passengers reach 

the opposite side of the street and to instructing passengers to cross in front of the bus could 

provide protection from liability for injuries suffered by a child who was struck by an automobile 

while crossing the street behind the bus. 
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Holding: The Supreme Court, Appellate Division, Second Department, held that the 

statute requiring school bus drivers to stop the bus and use flashing lights until children have 

safely boarded or exited the bus did not provide a basis of liability as the child was not boarding 

or alighting the bus and did not come within scope of statute. 

Reasoning: The Supreme Court, Appellate Division, Second Department, asserted that 

where the intent of the Legislature in enacting a statute, in this case McKinney’s Vehicle and 

Traffic Law §§375, subd. 20(a), 1174(b), a plaintiff must fall within the scope of the statute to be 

entitled to its protection. In this case, McKinney’s law was not applicable since the child was not 

boarding or exiting a bus, thus she was not under the protection of the statute. The court 

indicated that the child merely passed by the rear of the bus as she crossed the street and had not 

moved toward the bus when she was injured. Thus, the court indicated that Belger owed no 

statutory duty to the plaintiff. Additionally, the court held that there was no evidence in which to 

indicate that Belger had operated the bus in a negligent manner. 

Disposition: The Supreme Court, Appellate Division, Second Department, asserted that 

the appellant’s motion for summary judgment should have been granted. 

Citation: Norton v. Canadaigua City School Dist., 624 N.Y.S.2d 695, 208 A.D.2d 282 

(1995). 

Key Facts: In this case, the plaintiff sought to recover damages for injuries sustained by 

his 10-year-old daughter, Michelle Norton, when she was struck by a car while crossing a street 

to get to her school bus stop. The defendants in this case are Canandaigua City School District; 

Upstate Transport Consortium, Inc.; Laidlaw Transit, Inc.; and Jane Lynd (school bus driver). 

The action against the driver of the car had already been settled. In September 1988, the plaintiff 

was being required to cross Parish street, where she lived, to catch the school bus. The plaintiff 
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alleged the defendants acted negligently and in violation of Vehicle and Traffic Safety Law 

§1174(b) by failing to instruct his daughter how to cross the street safely, including crossing the 

street in front of the bus and by instructing his daughter to be ready and waiting at the bus stop 

when the bus arrived. All parties moved for summary judgment. 

Prior to September 29, 1989, the plaintiff’s daughter was assigned to a cluster stop on the 

south side of Parish Street. On that date at 7:41 a.m., the plaintiff’s daughter was struck by the 

Clark vehicle while crossing the street. At that time, the school bus had not arrived at the stop 

and was not scheduled to do so for another 10 minutes. The defendants asserted that Vehicle and 

Traffic Safety Law §1174(b) did not provide a basis for liability because the accident occurred 

before the school bus arrived. They further asserted that the defendants had no duty to control the 

conduct of the plaintiff’s daughter before the school bus arrived at the bus stop and that their 

conduct was not the proximate cause of the accident.  

Issue: At issue was whether a violation of the statute setting forth a Canandaigua City 

school bus driver’s duty when receiving or discharging passengers who must cross a public 

highway results in strict liability without regard to the student’s contributory negligence. 

Holding: The Supreme Court, Appellate Division, Fourth Department, held that (1) the 

statute setting forth school bus driver’s duty when receiving or discharging passengers who must 

cross a public highway was inapplicable; (2) the regulations concerning school bus drills were 

inapplicable; and (3) there was no “special relationship.” 

Reasoning: The Supreme Court, Appellate Division, Fourth Department, concurred with 

the defendants’ assertion that Vehicle and Traffic Safety Law §1174(b) did not impose an 

obligation upon the school bus operator to instruct a student to wait across the street from a bus 

stop and to cross only after the bus has arrived and stopped at the bus stop. The Court further 
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noted that the statute applies only to circumstances “when the bus is receiving or disembarking 

passengers who must cross a public highway.” Furthermore, the Court indicated that the school 

district did not assume an affirmative duty, either through promise or action, to provide the 

plaintiff’s daughter with protection while she crossed the street prior to the arrival of the bus. 

Moreover, the court indicated that there was no proof that the alleged stop was unsafe and there 

was no proof that the plaintiff or his daughter relied on any promise or action of the school 

district to provide her protection when she crossed the street. Absent a special relationship, the 

court concluded that there can be no duty and, absent duty, there can be no liability. 

Disposition: The Supreme Court, Appellate Division, Fourth Department affirmed the 

decision of the Supreme Court granting summary judgment to the defendants. 

Citation: Todd M. v. Richard L., 696 A.2d 1063. 44 Conn.Supp. 527 (1995). 
 
Key Facts: The plaintiffs claimed that on or about June 6, 1988, and for some time prior 

thereto, Todd M., the minor plaintiff, was a student at an elementary school in a town in 

Connecticut. During the 1987-1988 school year, while being transported to and from school on a 

school bus, the minor plaintiff was allegedly subjected to repeated physical and sexual abuse by 

other students being similarly transported, whereby he was forced, through the threat and use of 

physical violence, to engage in sexually self-abusive conduct. This alleged conduct caused him 

to suffer the severe and emotional injuries set forth in the plaintiff’s complaint. The several 

defendants in this action were responsible for providing, selecting, or conducting all or part of 

the transportation of Todd M. and other students to and from school. The named defendant, 

Richard L., as the director of transportation for the board of education, was responsible for 

securing and supervising the transportation of children to and from the town’s public schools. 

The defendant, Jody Q., was an employee of the town’s board of education, and was acting 



182 

within the scope of her duties for the town’s board of education as the director of the bus which 

transported the minor plaintiff to and from school. 

The plaintiffs brought this claim by an amended complaint, dated November 7, 1994, in 

which it was alleged that the defendants were negligent in the provision, selection, and conduct 

of Todd’s transportation. The complaint further alleged that Todd M. was subjected to abuse and 

to injuries suffered as a result thereof. On March 28, 1994, the defendants filed an “Amended 

Answer to Plaintiff’s Amended Complaint” in which they asserted several special defenses. The 

first special defense asserted that the plaintiff’s claim is barred by the limitations period provided 

in General Statues §52-584. The defendant’s second special defense asserted that this claim was 

barred by the limitations period provided by General Statutes §52-577. The defendant’s third 

special defense claimed that “liability of these defendants are barred by General Statutes §52-

577a. The fourth special defense alleged governmental immunity, and the fifth defense 

maintained the claim that claims are barred by the doctrine of sovereign immunity. The sixth 

special defense raised the doctrine of latches. The seventh special defense asserted that the 

conduct of the other students involved in this incident is a superseding cause of the plaintiff’s 

injuries.  

Issue: At issue was whether a statute conferring and limiting liability of persons serving 

in political subdivisions, local boards, and commissions, rendered the director or transportation 

of a board of education and school bus driver immune from suit for injuries sustained by a 

student as a result of physical and sexual abuse by a fellow student riding the same school bus.  

Holding: The Superior Court of Connecticut held that (1) the period of limitations 

applicable to claims for personal injuries to the minor caused by sexual assault or sexual 

exploitation applied to action at bar; (2) the statute conferring and limiting liability of persons 
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serving in political subdivisions, local boards, and commissions, did not render defendants 

immune from suit; (3) the defendants did not enjoy governmental immunity; (4) the action was 

barred by doctrine of sovereign immunity; (5) the pleading of latches was insufficient and 

inappropriate; and (6) the defendants had a duty to protect the plaintiff student from intentional 

conduct of other students. 

Reasoning: The Superior Court of Connecticut stated that in this case, there were 

elements of both types of “special relationship.” The court noted that the defendants had a duty 

to protect the minor plaintiff from harm and to prevent the intentional harm to the school 

children in their care. Moreover, the court indicated that members and employees of boards of 

education stand as surrogate parents to their pupils. Therefore, the court noted two bases for 

finding that the defendants’ special defense is improper. First, the defendants stood in the shoes 

of the parents of the children on the school bus and thus, had a duty to protect them from the 

intentional actions of others, including other school children. Second, the duty of the defendants 

also extended to an obligation to maintain discipline and order. Additionally, the court stated that 

having failed on that regard, the defendants may now claim that their failure to prevent the very 

conduct they had a duty to prevent relieves them of liability. Therefore, the court motioned to 

strike the seventh special defense.  

Disposition: The Supreme Court of Connecticut granted a motion in part and denied in 

part. 

 

1996 

Citation: Brown v. U.S. fire Ins. Co., 671 So.2d 1195 (1996). 
 



184 

Key Facts: In April 1988, 5-year-old Jermaine Brown and his 10-year-old brother, Elvis 

Brown, lived with their maternal grandmother, Bessie Mae Brown, and their aunt, Robin Brown, 

on Kansas Street in Wisner, Louisiana. The houses on Kansas Street are located close to the 

roadway, which is narrow. The Brown residence is directly across the street from the home of the 

Dorsey family. Jermaine and Elvis routinely rode a Franklin Parish school bus which picked 

them up and dropped them off in front of their grandmother’s house. The bus was owned and 

driven by Ed Douglas, Jr. 

On the afternoon of April 28, 1988, Mr. Douglas drove Jermaine and Elvis home on the 

school bus. The boys exited the bus, with Elvis holding his younger brother’s hand. At this time, 

their Aunt Robin was in the vicinity of the Dorsey house. Their grandmother, Mrs. Brown, heard 

the bus horn and came to the front door of her house to receive the children. Mr. Douglas had a 

brief conversation with Robin Brown as the boys exited the bus. As he prepared to depart, Mr. 

Douglas honked his horn again, then looked to his left and saw the boys going up the steps at 

their grandmother’s house. 

Suddenly, Jermaine bit his brother’s hand and darted toward the street. In response to the 

child’s action, Mrs. Brown hollered. However, the bus was already in motion. The child was 

struck by the front left fender of the bus. According to the evidence, the point of impact was on 

the far edge of the fender, close to the tire well. As a result of his injuries, Jermaine became a 

paraplegic. Suit was brought by Mildred Marie Brown, Jermaine’s mother. However, Bessie Mae 

Brown subsequently replaced her daughter as Jermaine’s tutrix and as the proper party plaintiff 

on the instant suit. Named as defendants were Mr. Douglas; his employer, the Franklin Parish 

School Board; and his vehicle insurer, United States Fire Insurance Company. In May 1995, the 

trial court ruled in favor of the defendants and the plaintiff appealed.  
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Issue: At issue was whether a school bus driver’s duty of care extended beyond releasing 

a student to a place of safety. 

Holding: The Court of Appeal of Louisiana, Second Circuit, held that (1) once a child 

reached a place of safety, the driver’s duty became that of an ordinary motorist toward children; 

(2) the evidence supported finding that the accident was unavoidable and that the driver did not 

breach his duty of care; and (3) the evidence did not support the contention that the globe mirror 

on the right side of the bus’s front fender would have prevented accident. 

Reasoning: The Court of Appeal of Louisiana, Second Circuit, stated that as a school bus 

driver, Mr. Douglas owed his passengers the highest duty of care. However, the court noted that, 

at some point after the children disembarked from the bus, the highest duty ceased. Therefore, 

the court concluded that once the children passengers reach a place of safety, the school bus 

driver’s duty becomes one of ordinary motorist toward children. Furthermore, the court indicated 

that, upon review of the evidence, they were unable to conclude that the trial court was 

manifestly erroneous in finding this tragic accident unavoidable and that Mr. Douglas did not 

breach his duty of care. Mr. Douglas did not have a legal duty to wait until the children were 

inside the house nor required to postpone his departure until Mrs. Brown had taken hold of 

Jermaine. Moreover, the court noted that to hold Mr. Douglas liable in this case would be 

tantamount to making him an insurer of the child’s safety. 

Disposition: The Court of Appeal of Louisiana, Second Circuit affirmed the judgment of 

the trial court and assessed costs against the plaintiff. 

Citation: Cortez v. Weatherford Independent School Dist., 925 S.W.2d 144 (Tex.App.--

Fort Worth 1996). 
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Key Facts: On February 6, 1992, 6-year old Guadalupe Hernandez rode the bus home 

from school. Guadalupe was accompanied by his older brother Anastacio. The school bus was 

owned and operated by Weatherford I.S.D. Driving the bus that day for Weatherford I.S.D. was 

Linda Gerdes, a substitute bus driver. Also on board was another Weatherford I.S.D. employee 

Linda Baumgartner, who was the regular bus driver but, because of an injury, was on the bus as a 

monitor. As the bus ride through rural Parker County continued, a motorcycle driven by Roy 

Jones began to follow the bus. Gerdes stated in her deposition that she first heard the motorcycle 

behind the bus at the stop before Guadalupe’s. Both Gerdes and Baumgartner testified in their 

depositions that Jones had a reputation in the community for showing off behind buses and was 

known to go around buses when they were pulling up for a stop. Baumgartner even stated that in 

one such incident she almost hit Jones. 

Finally, the bus reached Guadalupe’s home and he and Anastacio exited. The two boys 

crossed in front of the bus and as Guadalupe proceeded past the bus and onto a trail that ran 

along the side of the road, he was stuck by Jones’s motorcycle and killed. Guadalupe’s family 

brought suit against Weatherford I.S.D., Gerdes, and Baumgartner. Appellants contended that the 

accident arose from the operation or use of the school bus. They alleged that the appellees were 

negligent for failing to activate warning lights on the rear of the bus, and, generally, for allowing 

Guadalupe to unload from the bus and attempt to proceed across the street as he did. Appellants 

also alleged that Weatherford I.S.D. was negligent for failing to have the bus equipped with a 

stop arm. 

Appellees collectively filed a motion for summary judgment in which Gerdes and 

Baumgartner asserted the affirmative defenses of common law official immunity and immunity 

under section 21.912 of the Texas Education Code. Likewise, Weatherford I.S.D. asserted 
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immunity under the doctrine of sovereign immunity, contending that the appellant’s claims did 

not fall into an exception to immunity created by the Texas Tort Claims Act. After a hearing, the 

trial court granted the appellee’s motion for summary judgment. The appellant’s appealed.  

Issue: At issue was whether the act of unloading children from a school bus was a 

discretionary function, thus leaving the school bus driver, monitor, and school immune from a 

wrongful death action. 

Holding: The Court of Appeals of Texas, Fort Worth, held that (1) the school bus driver, 

monitor, and school district were entitled to official immunity from wrongful death action; (2) 

the school district’s sovereign immunity from claim that the district negligently failed to provide 

stop arm on school bus was not waived under Tort Claims Act and; (3) the deposition testimony 

by the mother of the child that the bus had its warning lights on at time of the accident was quasi-

admission contrary to her position. 

Reasoning: The Court of Appeals of Texas, Fort Worth, stated that based upon the record 

before them, they felt compelled to find that Weatherford I.S.D.’s employees were carrying out a 

discretionary function when unloading Guadalupe. Furthermore, the court noted that the record 

demonstrated that Weatherford I.S.D. did not have a formal policy creating a specific duty on its 

bus drivers to oversee the safety of its students when unloading, but rather, this responsibility 

was left to the discretion of the bus drivers.  

Disposition: The Court of Appeals of Texas, Fort Worth, overruled the appellant’s points 

of errors and affirmed the trial court’s summary judgment. 

Citation: Keiser v. Elmer, 639 N.Y.S.2d 118, 225 A.D.2d (1996). 
 
Key Facts: Early one morning, the 12-year-old plaintiff, Michelle Dawn Keiser, missed 

her eastbound school bus. While Michelle and her mother, the plaintiff Joanne Veselak, were 
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still in front of their home, Veselak instructed Michelle to stay put while Veselak crossed the 

two-way street to flag down an approaching west-bound school bus. This west-bound school bus 

was owned by the defendant, Amboy Bus Co. (Amboy) and operated by the defendant, Richard 

Blagar. Blagar saw Veselak frantically waving her arms. Before Blagar stopped the bus he turned 

on the buses hazard lights but did not turn on the buses warning lights. This bus was not 

Michelle’s school bus, and the stop made in response to Veselak’s request was not at a 

designated bus stop. When the bus came to a stop, Veselak asked the bus driver if he would drive 

Michelle to Hauppauge Middle School because she had missed her bus that morning. Veselak 

also alleged that she pointed toward her daughter who she assumed had remained on the other 

side of the road. As the bus driver turned to look, Veselak heard the sound of a car striking her 

daughter. This car was driven by the defendant, Megan Elmer, who was traveling east-bound.  

Issue: At issue was whether Michelle (plaintiff) fell within the class of individuals 

entitled to the protection of McKinney’s Vehicle and Traffic Law §1174(b), which was designed 

to protect school children who are passengers boarding or alighting from a particular bus.  

Holding: The Supreme Court, Appellate Division, Second Department, held that the 

defendants owed the student no statutory or common law duty of care. 

Reasoning: The Supreme Court, Appellate Division, Second Department, stated that 

Michelle did not fall within the protected class of individuals under McKinney’s Vehicle and 

Traffic Law §1174(b). Moreover, the court concluded that a school and those acting for it owe a 

duty of reasonable care to students in their “physical custody or orbit of authority.” Additionally, 

the court indicated that in this case, Michelle was not in the custody of the bus driver when she 

was injured. Rather, she was in the custody of her mother. Therefore, the bus driver was not in 
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the process of transporting Michelle or discharging her from the Amboy bus, thus no duty of care 

arose.  

Disposition: The Supreme Court, Appellate Division, Second Department, affirmed an 

earlier order dated June 16, 1994, granting summary judgment to the defendants.  

Citation: Lebanon Coach Co. v. Carolina Cas. Ins. Co., 675 A.2d 279, 450 Pa.Super. 1 

(1996). 

Key Facts: On January 11, 1988, a bus owned by the County of Lebanon Transit 

Authority (“COLT”) and operated under contract by Lebanon Coach Company (“Lebanon 

Coach”) was transporting children to school. The bus stopped at the intersection of Cornwell 

Road and Hauck Street in the City of Lebanon to discharge its high school passengers. Paula Jo 

Lehman, then a minor, stepped off of the bus onto the corner crosswalk, and, walking behind the 

bus, began crossing the street to the high school. While the bus remained stationary, a car driven 

by Beth McKinney turned onto Cornwell Road from Hauck Street and struck Paula Jo, pushing 

her and then pinning her to the bus. Paula Jo sustained traumatic injuries as a result of the 

accident, culminating in the amputation of her right leg. Paula Jo Lehman, by her parents, 

Patricia and Willard Lehman; and Patricia Lehman and William Lehman, individually (“the 

Lehmans”) filed a complaint on February 28, 1990, bringing an action in tort against Lebanon 

Coach, COLT, Commonwealth of Pennsylvania Department of Transportation, City of Lebanon 

School District, and Beth McKinney.  

Issue: At issue was whether a school bus operator’s duty to carry student passenger safely 

to her destination and afford her opportunity to alight safely continued until she reached safety 

on the other side of the immediate street she had to cross to reach her high school under his 

owner’s policy.  
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Holding: The Superior Court of Pennsylvania held that (1) the operator qualified as 

insured under permissive provision of the owner’s policy; (2) the contractual liability exclusion 

in the owner’s policy did not apply; (3) the injuries resulted from “ownership, maintenance or 

use” of the bus within the meaning of owner’s policy; and (4) the operator’s policy did not 

provide coverage. 

Reasoning: The Superior Court of Pennsylvania rejected the trial court’s interpretation of 

the policy language as it applied to the facts of the underlying tort action and the Lehman’s 

allegations against Lebanon Coach. Instead, the court concluded that Paula Jo, with the use of a 

covered bus for the following reasons “may be imposed on a local agency when the agency is 

engaged in “the operation of any motor vehicle.” The court indicated that since the motor vehicle 

exception must be “narrowly interpreted given the expressed legislative intent to insulate 

political subdivisions from tort liability,” both the trial court and the Commonwealth Court were 

constrained to strictly construe the crucial term “operation.” The court opined in reversing, that 

they found it unnecessary to determine whether Paula Jo Lehman continued to be an “occupant” 

of the school bus after she alighted from the bus and was crossing the street behind the bus to get 

to her school. Additionally, the court opined that Lebanon Coach had a duty to carry Paula Jo 

Lehman safely to her destination and afford her an opportunity to alight safely. Moreover, the 

court reversed the trial court’s grant of summary judgment in favor of Carolina Casualty. The 

court held that, under the specific facts of the case, that Paula Jo Lehman’s injuries resulted from 

the “ownership, maintenance, or use” of a COLT-owned bus, a covered vehicle under the 

Carolina Casualty policy, driven by the insured, Lebanon Coach. Additionally, the court noted 

that Carolina Casualty had a duty to defend Lebanon Coach in the underlying tort action as well 

as to provide coverage should the jury find Lebanon Coach negligent at trial.  
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Disposition: The Superior Court of Pennsylvania reversed in part, affirmed in part, the 

judgment of the trial court and remanded the case for proceedings consistent with the opinion of 

the court. 

Citation: Pacific Employers Ins. Co v. Michigan Mut. Ins. Co., 549 N.W.2d 872, 452 

Mich. 218 (1996). 

Key Facts: Five-and-half-year-old Amy Doolard was returning on September 8, 1982, 

from her first day of kindergarten in the West Ottawa Public Schools on a school bus driven by 

school system employee Gertrude Witteveen. Amy was wearing a tag on her clothes supplied by 

the school indicating that she was to be let off the bus at the corner of 156th and Lakewood. 

Witteveen had been furnished with a list of students and the locations where they were to be 

dropped off. She was to check by radio with the school if a tag did not correspond with the list. 

She did not do so, and mistakenly dropped Amy off at 160th and Perry. Amy, in an effort to 

reach her babysitter’s house on her own, walked about half a mile along 160th Street to 

Lakewood Boulevard. When Amy reached Lakewood, she attempted to cross the street, but was 

struck by an oncoming car. Amy sustained serious and permanent disabling injuries. 

Issue: At issue was whether a school district’s general liability insurer or its automobile 

liability insurer is subject to liability for injuries suffered by a child returning from her first day 

of kindergarten, who was disembarked by a school bus driver at the wrong stop, and who, by 

trying to find her way to her destination, was injured crossing a street at an unfamiliar location.  

Holding: The Supreme Court of Michigan held that the child’s injuries were foreseeably 

identifiable with driver’s negligence in disembarking her, and, as such, arose out of “use” of the 

bus, within meaning of coverage provision automobile liability policy and exclusionary 

provision of general liability policy.  
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Reasoning: The Supreme Court of Michigan stated that ordinarily an automobile liability 

insurer would not be responsible for injuries suffered, say, 10 minutes after disembarkation, and 

a quarter of a mile from the place where the passenger was disembarked. However, the court 

concluded that the term “use” in the phrase “arising out of the ownership, maintenance, or use” 

of a school bus included disembarking school children, especially a child at the conclusions of 

her first day of kindergarten, at a predetermined location. Accordingly, the court noted that the 

purpose of transporting a child by a school bus is to assure that the child reaches the 

predetermined bus stop under the supervision of the school bus driver. The court indicated that 

the driver, Witteveen, used the bus to take Amy to the wrong place, and a foreseeably 

identifiable injury resulted. Additionally, the court stated that when a school bus driver 

disembarks a child at a location other than the predetermined location, the purpose of providing 

secure school bus transportation may, as here, be significantly defeated. 

Disposition: The Supreme Court of Michigan reversed the judgment of the circuit court 

finding that the general liability insurer was primarily liable. 

Citation: State ex rel. Schwaben v. School Emp. Retirement Sys., 667 N.E.2d 398, 76 

Ohio St.3d 280 (1996). 

Key Facts: On January 23, 1995, appellant, Harriet Schwaben, filed a complaint in the 

Court of Appeals for Franklin County against the School Employees Retirement System (SERS) 

respondent-appellee. In her complaint, the appellant alleged that SERS had abused its discretion 

in denying her application for disability retirement benefits. The parties filed an agreed statement 

of facts, stipulating evidence to be considered by the court of appeals. The appellant began 

driving a school bus for the Tallmadge School District in September 1994. As a result of her 

employment, the appellant was a member of SERS. In September 1991, the appellant was 
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diagnosed with clinical depression. As part of her treatment, Dr. Codispoti prescribed Prozac and 

Desyrel. 

The appellant stopped driving a school bus in May 1993. In June 1993, she applied for 

disability retirement benefits with SERS. In accordance with the procedures set forth in R.C. 

3309.39, the School Employees Retirement Board selected Jeffery Hutzler, M.D., to examine the 

appellant. Dr Hutzler concluded that the appellant was capable of driving a school bus. 

According to the parties, Hutzler specifically determined that the appellant was “not 

incapacitated in any way in her ability to drive a bus. She shows no side effects from her 

medication of any sort. In fact, if anything, she is more alert and capable as a driver because she 

was treated for her depression.” In September 1993, members of the medical advisory committee 

for SERS reviewed the medical evaluation of the appellant conducted by Codispoti and Hutzler. 

The members concurred with Hutzler’s finding that the appellant was not incapacitated from 

performing her duties as a school bus driver. Therefore, the chairman of the medical advisory 

committee recommended to the retirement board that the appellant’s application for disability 

retirement benefits be denied. Consequently, on October 22, 1993, the board denied the 

appellant’s application. The appellant then appealed the denial of her application to the board, 

but failed to submit additional medical evidence as required by Ohio Adm.Code 3309-1-41(B). 

In November 1995, the Summit County Health Department disqualified the appellant as a school 

bus driver. She was disqualified on the basis that she used Prozac and Desyrel to control her 

condition. The prescribed medications enabled the appellant to function adequately as a bus 

driver. On November 28, 1995, the court denied the appellant’s request for a writ of mandamus.  

Issue: At issue was whether in selecting a competent, disinterested physician to examine 

a bus driver who applied for disability benefits, the School Employees Retirement System 
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(SERS) complied with the statute stating that the medical examination of a member who has 

applied for disability benefit was conducted by a competent, disinterested physician selected by 

the retirement board to determine whether the member was physically incapacitated by a 

disabling condition. 

Holding: The Supreme Court of Ohio held that (1) the SERS, in denying the bus driver’s 

application for benefits, acted properly in relying upon findings of the doctor chosen by the ret 

the irement board to examine the driver and in choosing not to rely exclusively on the findings of 

driver’s treating physician, and (2) the driver was not entitled to disability retirement benefits 

from SERS, even though she was disqualified from driving the school bus by the county health 

department because her prescribed medications were of the type of drugs set forth in the 

administrative regulation stating that the person may be certified to operate a school bus if the 

person has no record of use of narcotic or psychotic drugs. 

Reasoning: The Supreme Court of Ohio noted that even though the SERS had relied 

exclusively on Codispoti’s findings, there was no evidence on the record before the court of 

appeals that Codispoti concluded that the appellant was disabled to the extent that she was 

incapacitated from performing her duties as a school bus driver. Furthermore, the court also 

found that SERS, in denying the appellant’s application for disability retirement benefits, acted 

properly in relying upon the findings of Hutzler and in choosing not to rely exclusively on the 

findings of Codispoti. Moreover, the court indicated that the regulation of the State Board of 

Education is controlling, the lower courts cited R.C. 3327.10, which grants authority to the state 

board to promulgate regulations establishing the physical and other qualifications of school bus 

drivers throughout the state. Therefore, the court found that SERS properly concluded that the 

appellant was not entitled to disability retirement benefits. 
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Disposition: The Supreme Court of Ohio affirmed the judgment of the court of appeals 

denying the writ. 

 

1997 

Citation: Dieguez v. Monticello Cent. School Dist., 658 N.Y.S.2d 764, 240 A.D.2d 932 

(1997). 

Key Facts: On September 20, 1994, while operating a school bus owned by the 

defendant, Monticello Central School District, the defendant Antonio Medina was involved in a 

motor vehicle accident with a motorcycle driven by the plaintiff, Pedro Dieguez. On or about 

November 21, 1995, Dieguez and his wife commenced this action against the district, Medina, 

and other defendants for personal injuries sustained by Dieguez as a result of the accident. In lieu 

of serving an answer, the district and Medina moved to dismiss the complaint for failure to 

commence the action within the 1-year time period provided by Education Law §3813(2-b). The 

Supreme Court granted the motion with respect to the district, but denied it with respect to 

Medina. Medina appealed. 

Issue: At issue was whether the statute of limitations with respect to actions against 

educational entities applied to personal injury action against a school bus driver in his capacity as 

an employee of the school district. 

Holding: The Supreme Court, Appellate Division, Third Department, held that the statute 

of limitations with respect to actions against educational entities did not apply to action against 

the driver in his capacity as an employee of the district. 

Reasoning: The Supreme Court, Appellate Division, Third Department, stated that the 

Education Law §3813(2-b) provides, in pertinent part, that “no action or special proceeding shall 
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be commenced against any entity specified in subdivision one of this section more than one year 

after the cause of action arose.” The entities described in Education Law §3813(2-b) include the 

following: 

. . . a school district, board of education, board of cooperative educational services, 
school provided for in article eighty-five of this chapter or chapter ten hundred sixty of 
the laws of nineteen hundred seventy-four or any officer of a school district, board of 
education, board of cooperative educational services, or school provided for in article 
eighty-five of this chapter or chapter ten hundred sixty of the laws of nineteen hundred 
seventy-four. . . . 

 
The court stated that to the extent that Medina was only an employee of the district and not one 

of the entities named in the statute, the court agreed with the Supreme Court that the statute does 

not preclude the action from proceeding against him. Therefore, the Supreme Court’s order is 

affirmed.  

Disposition: The Supreme Court, Appellate Division, Third Department, affirmed the 

order of the Supreme Court with costs. 

 

1998 

Citation: Collins v. Parishville-Hopkinton Cent. School Dist., 681 N.Y.S.2d 132, 256 

A.D.2d 700 (1998). 

Key Facts: The petitioner, Ann Collins, was employed as a full-time bus driver by the 

respondent Parishville-Hopkinton Central School District in the town of Parishville, St Lawrence 

County. At around 5:00 P.M. on November 20, 1996, the petitioner arrived at the school 

district’s bus garage in order to meet with other school district bus drivers and travel with them 

to a nearby school to attend a bus driver training workshop. It is undisputed that the petitioner 

brought a 12-pack of beer with her to the bus garage and that she consumed some beer in the bus 

garage while awaiting transportation to the workshop. Subsequently, the school district brought 



197 

disciplinary action against the petitioner alleging that the petitioner (1) brought and consumed 

beer upon school district property; (2) attended a bus driver safety workshop after having 

consumed beer; (3) was under the influence of alcohol during the workshop; (4) upon her return 

to the school district property, drove out of the parking lot at a high rate of speed, spinning her 

tires and performing a “doughnut” and “fishtailing” in the parking lot; and (5) appeared 

distracted and inattentive at the training session.  

Following a hearing conducted pursuant to Civil Service Law §75, the hearing officer 

found that the petitioner (1) brought beer into the school district bus garage and consumed beer 

on school district property; (2) offered beer to the other school bus drivers who were present, 

including the one who was about to drive the group to the training session; and (3) while at the 

training session, left beer in the open bed of her pickup truck in the school district parking lot. 

Concluding that the petitioner used poor judgment in each of the three respects, the hearing 

officer recommended that she be dismissed. The school board found the petitioner to be guilty 

and recommended the penalty of dismissal. This appeal followed.  

Issue: At issue was whether a board of education’s decision to terminate a bus driver 

lacked the statement of hearing evidence relied upon to support its findings that the driver was 

guilty of the charges against her. 

Holding: The Supreme Court, Appellate Division, Third Department, held that (1) the 

board’s decision to terminate the driver could not be based on acts not alleged in statement of 

charges, and (2) the board’s decision lacked the statement of hearing evidence relied upon to 

support its findings.  

Reasoning: The Supreme Court, Appellate Division, Third Department, concluded that 

the determination of the hearing officer and the board of education were replete with error, 
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requiring annulment of the challenged determination and remittal for further proceedings. The 

Court noted that two of the hearing officer’s findings of misconduct related to acts that were not 

alleged in the statement of charges against the petitioner. Fundamentally, the determination made 

in the disciplinary proceeding “must be based on the charges made and no person may lose 

substantial rights because of wrongdoing shown by the evidence, but not charged.” Thus, the 

Court noted that the hearing officer erred in finding the petitioner guilty of two uncharged 

specifications of misconduct and basing his recommendation as to penalty thereon. Second, 

although the board was not bound by the hearing officer’s determination to dismiss four of the 

charges levied against the petitioner and was entitled to find the petitioner guilty of those charges 

if the hearing evidence provided adequate factual support; therefore, it was incumbent upon the 

board of education to render a decision with specific factual findings supporting its conclusions 

in that regard. 

Disposition: The Supreme Court, Appellate Division, Third Department, adjudged that 

the determination is annulled and the matter remitted to the respondent board of education of the 

Parishville-Hopkinton Central School District for further proceedings not inconsistent with this 

court’s decision. 

Citation: Dedes v. Asch, 590 N.W.2d 605, 233 Mich. App. 329 (1998). 
 
Key Facts: This is a case that arose out of an automobile accident in which an 8-year-old 

child, Lauren Dedes and her 10-year-old sibling, Adrian, was struck by an automobile while 

waiting on her school bus on the morning of June 2, 1989, which resulted in Lauren’s death. The 

children were waiting on the bus on Ten Mile Road, a divided highway with a posted speed limit 

of 55 mph. The location of the bus stop was at the top of a hill. The Dedes children were holding 

hands as they attempted to cross the road when they were stuck by an automobile driven by 
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Anthony Neumair. The plaintiffs alleged that Asch, the transportation director for the school 

system, was grossly negligent in that she established the location of the bus stop, failing to 

provide for pickup of the children on their side of the road, and when she heard complaints about 

the children standing too close to the road, failed to follow up to assure that the matter had been 

resolved. The plaintiffs further alleged that Shifferd, the school bus driver, was grossly negligent 

by instructing the children to wait with their toes touching the pavement of the road or they 

would not be picked up by the bus. The plaintiff’s sole issue on appeal is whether the trial court 

erred in applying the comparative negligence assessed against the estate of Adrian Dedes to all 

the claimants to the estate. This appeals case came after the lower courts ruled in favor of the 

transportation director and the bus driver. 

Issue: At issue was whether a school bus driver was grossly negligent when she 

instructed the children to wait for the bus by a divided highway and was the possible proximate 

cause of a child’s injury when they were hit by a car at their bus stop. 

Holding: The Court of Appeals of Michigan held that (1) the estate waiver appellate 

review of the trial court’s alleged error in applying comparative negligence error assessed against 

it to all estate claimants; (2) the director’s conduct did not demonstrate substantial disregard for 

children and, thus, she was immune from tort liability; (3) whether the driver instructed children 

to wait for the bus by the divided highway and whether such conduct was the proximate cause of 

injury; and (4) granting prejudgment interest for period matter was on appeal was error.  

Reasoning: The Court of Appeals of Michigan, with respect to Shifferd, found that there 

was significant evidence presented such that the jury could find that her conduct was grossly 

negligent. Significant evidence also was presented to create a question of fact with respect to 

whether Shifferd instructed the children to wait by the road. The Court indicated that to prove 
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proximate cause, the plaintiffs had to prove cause in fact and legal cause. Given the facts in this 

case, the court concluded that there was no evidence that Asch’s conduct could be considered 

grossly negligent. Accordingly, evidence existed that Adrian leaned into traffic and her book bag 

got caught on the automobile and pulled her into it. However, there was a factual question for the 

jury to resolve regarding the cause in fact of the injuries. Accordingly, the court noted that the 

trial court had not erred in denying the motion for JNOV (in light of most favorable for the 

plaintiffs) on this basis. Additionally, the court found that the fault for the delay in this case was 

not attributable to the defendants. Therefore, the Court remanded to the trial court for it to 

recalculate late interest from the time of filing of the complaint until the judgment was satisfied, 

abating the interest for the period that the matter was on appeal. 

Disposition: The Court of Appeals of Michigan affirmed in part, reversed in part, and 

remanded for further proceedings consistent with this opinion.  

Citation: E.E.O.C. v. North Knox School Corp., 154 F.3d 744 (1998). 

Key Facts: The EEOC sued the North Knox (Indiana) School District and its Board of 

School Trustees under the Age Discrimination in Employment Act, 29 U.S.C. §§621-34 (ADEA) 

after North Know refused to renew the contracts of two bus drivers aged 70 and 72. The district 

court concluded that the bus drivers were independent contractors who were not covered under 

ADEA and so granted North Knox summary judgment. In Indiana, the state has adopted 

numerous statutory provisions governing school buses and their drivers. In fact, Indiana adopted 

an act regulating elementary and secondary school transportation, Ind. Code §§20-9.1-11 through 

20-9.1-7-4, and created the State School Bus Committee which promulgates administrative 

regulations. 
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Under the statute, a school corporation has four options when it chooses to provide 

transportation. First, it can buy buses for itself and enter into “employment contracts” with 

drivers who are employed by the school corporation “in the same manner as other non-

instructional employees.” Second, it can enter into “transportation contracts” with a person who 

supplies both the bus and the driving services. Third, it can enter into “fleet contracts” with 

someone who provides two or more buses and drivers. Finally, it can enter into “common carrier 

contracts” that operate under the jurisdiction of the department of state revenue.” Historically, 

North Knox chose the “transportation contract” option, although sometimes it entered into some 

fleet contracts as well. As required by statute, North Knox sought bids for each route and 

awarded those bids to the lowest bidder. In this case, two drivers, Alvin Schuckman and Marlen 

Schultz, had entered into multiple transportation contracts with North Knox. Schuckman had 

successive contracts from 1965 to 1993 and Shultz from 1985 to 1993. In 1993, both drivers 

were the low bidders on at least one route. But that year, the Board of School Trustees adopted a 

policy against contracting with drivers aged 70 and older and, because both drivers were over 

that age, the Board rejected their bids. Each then filed a complaint with the EEOC, which 

eventually led to this suit alleging that North Knox’s refusal to enter into contracts with them 

violated the ADEA. The district court granted North Knox’s motion for summary judgment after 

concluding that both drivers were not covered by the ADEA. The EEOC also complained that 

North Knox did not raise its independent contractor argument when the parties were engaged in 

conciliation efforts prior to the EEOC filing suit. This appeal followed. 

Issue: At issue was whether bus drivers for a school district were “independent 

contractors” or employees and were protected under the Age Discrimination in Employment Act 
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(ADEA); thus a determination had to be made concerning the fact of how much control the 

district could exercise over such drivers.  

Holding: The United States Court of Appeals, Seventh Circuit, held that the drivers were 

independent contractors and thus were not protected under ADEA. 

Reasoning: The United States Court of Appeals, Seventh Circuit, applied the Knight 

analysis ( Knight, 950 F.2d at 378-79 (Title VII), which described the following five factors: (1) 

the extent of the employer’s control and supervision over the worker, including directions on 

scheduling and performance of work; (2) the kind of occupation and nature of skill required, 

including whether the skills are obtained in the work place; (3) responsibility for the costs of 

operations, such as equipment, supplies, fees, licenses, workplace, and maintenance operations; 

(4) method and form of payment and benefits; and (5) length of job commitment and/or 

expectations. 

In short, the record before the court failed to show that North Knox exercised any 

significant control over the bus drivers beyond “control” mandated by statute of the “control” set 

by obligations of the contract. This factor does not favor a finding that the drivers were 

employees. On the second factor, the court found for neither party because a bus driver could 

either be an employee or independent contractor. On the third factor, the court concluded that 

there is a strong indication that the drivers were independent contractors. The fourth and fifth 

factors also found favor that the drivers were independent contractors.  

Disposition: The United States Court of Appeals, Seventh Circuit, affirmed the judgment 

of the district court asserting that the drivers were independent contractors and not protected by 

the IDEA.  
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Citation: Pino v. Board of Trustees, Public Employees’ Retirement System, 706 A.2d 

793, 309 N.J.Super. 112 (1998). 

Key Facts: Pino was a school bus driver employed by the Board of Education. On 

February 6, 1993, he was operating a school bus with a capacity of 20 passengers. 

Approximately 15 to 18 students and coaches were in the bus. It was a snowy day and the road, 

Interstate Route 280, was snow-covered and icy. As Pino reached the bottom of the hill, his 

school bus was struck in the left rear by the right front of an Oldsmobile Toronado. According to 

Pino, the impact pushed him forward against the steering wheel and back again against his seat. 

The impact propelled the bus at a 45 degree angle to the right. Pino gained control of the bus and 

brought it to a stop. A finding that the damage to the bus was minimal is supported in the record. 

The most that anyone ever testified to was that there was a dent in the rear bumper and perhaps 

the left rear quarter panel. No one else on the bus was injured.  

Pino did not immediately report an injury to himself and did not believe that he had been 

injured until he began to experience low back pain radiating into his left leg. A hospital record 

states that Pino “had no complaints immediately following the incident, however, the next few 

weeks he began to have severe low back pain with radiating pain down his left leg.” The 

evidence indicates that he first sough medical attention on March 24, 1993, approximately 6 

weeks after the accident, when he saw Dr. Andrew Wiess. Pino worked until April 27, 1993. The 

evidence supports a finding that he sustained a herniated disc at the level L4-L5, and that he had 

a preexisting “degenerative arthritis” in his lumbosacral spine. He underwent various diagnostic 

tests and two surgical procedures, one in May 1993 and another in December 1993.  

Initially, the board determined that Pino was disabled, but that his disability was not the 

direct result of the February 6, 1993, bus accident and that the bus accident was not a “traumatic 
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event.” The board, therefore, approved an “ordinary disability” retirement under N.J.S.A. 

43:15A-42. Pino appealed, but before the hearing, the board reconsidered that, in fact, his 

disability was a direct result of the bus accident. The board persisted, however, in its 

determination that the accident did not constitute a traumatic event.  

Issue: At issue was whether the injuries that a school bus driver sustained when the bus 

was struck by a car, thereby pushing him forward against the steering wheel and back against the 

seat, was a result of a “traumatic event” so as to entitle him to accidental disability pension. 

Holding: The Superior Court of New Jersey, Appellate Division, held that injuries that a 

driver sustained when the bus was struck by a car, thereby pushing him forward against the 

steering wheel and back again against his seat, were not a result of “traumatic event” so as to 

entitle him to accidental disability pension. 

Reasoning: The Superior Court of New Jersey stated that in light of the standard of 

review, the board’s determination must be affirmed. Furthermore, the court noted that the 

board’s action did not violate any express or legislative policies. The court referred to the fact 

that, indeed, the Legislature has not modified the test for accidental disability in response to the 

Supreme Court’s definition of traumatic event in Cattani v. Board of Trustees, 69 N.J. 578, 355 

A.2d 625 (1976) and Kane v. Board of Trustees, supra, and despite the board’s restrictive 

approach to accidental disability claims. Therefore, the court concluded that there was substantial 

evidence supporting the board’s determination. Accordingly, the court indicated that Pino had 

not sustained an immediately disabling injury that might have supported an inference that the 

source of his injury was a “great rush of force or uncontrollable power.” 

Disposition: The Superior Court of New Jersey affirmed the determination by the Board 

of Trustees of the Public Employee’s Retirement System (board) that he was not entitled to an 
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accidental disability pension because the incident resulting in his injury and disability was not a 

“traumatic event.” 

Citation: Wallace v. School Bd. of Orange County, Fla., 41 F.Supp.2d 1321 (M.D.Fla. 

1998). 

Key Facts: The plaintiff, Gary Wallace, was an employee of the School Board of Orange 

County from January 26, 1988, until February 13, 1996, as a mechanic at the school board’s 

automotive/bus repair facility known as Hanging Moss. On June 28, 1994, the plaintiff’s co-

worker, George Benjamin made a charge of race discrimination to the board. Pursuant to 

Benjamin’s allegations of a racially hostile working environment and racial discrimination, 

Adele Steinhauser, an EEO specialist for the school district, was sent to Hanging Moss to 

investigate Benjamin’s discrimination charge. Steinhauser conducted 40 interviews of 

employees, one of whom was the plaintiff. In addition to the oral statement he gave in his 

interview with Steinhauser, Wallace alleged that shortly before he was terminated, he gave 

written statements to Benjamin and Benjamin’s attorney.  

In February of 1995, a bus driver employed by the board drove across a train track in an 

apparent attempt to beat the train to the crossing. The train hit the rear of the bus, injuring several 

students. The incident made national news, in part because the bus driver had a questionable 

driving record. As a result of the incident, the school board instituted the Safe Driver Plan. The 

plan, which went into effect on August 1, 1995, involved the monitoring of driving records of 

operators of school board owned or leased vehicles, which includes mechanics. The plan covers 

citations received in private vehicles on personal time. Under the plan, points are assessed based 

on the type of infraction and the failure to report an infraction. The school board checked the 

State’s records concerning employees that were covered by the plan at the end of the summer 
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school session. On August 7, 1995, the plaintiff received a copy of the plan and signed the plan. 

Three weeks after signing a copy of the plan, the plaintiff received a citation for driving his 

private vehicle 64 mph in a 45 mph zone, which he failed to report under the plan. Subsequently, 

the plaintiff was terminated as a result of the violation. This suit followed. 

Issue: At issue was whether a school bus driver’s violation of school districts safe driver 

plan was a legitimate, non-retaliatory reason for termination due to his failure to report a traffic 

citation.  

Holding: The United States District Court, M.D. Florida, Orlando Division held that (1) 

the driver’s statements made on behalf of a co-worker’s race discrimination claim, did not 

involve a matter of public concern, as required by the First Amendment retaliation claim; (2) the 

driver’s statements made on behalf of co-worker’s race discrimination claim were not a 

substantial or motivating factor in board’s decision to terminate him; (3) the driver failed to 

establish a causal link between his statements and board’s decision to terminate him; (4) the 

driver’s violation of the district’s safe driver plan was a legitimate, non-retaliatory reason for 

terminating  him; (5) the termination of the driver did not violate the Whistle-blower’s Act; (6) 

the private-sector Whistle-blower’s Act did not apply to driver’s claim; and (7) the driver could 

not bring a breach of contract claim against the board.  

Reasoning: The United States District Court, M.D. Florida, Orlando Division, applied the 

Bryson test in this instant which stated that, (1) whether an employee’s speech involves a matter 

of public concern, (2) whether the employee’s interest in speaking outweighs the government’s 

legitimate interest in efficient public service, (3) whether the speech played a substantial part in 

the government’s challenged employment decision, and (4) whether the government would have 

made the same employment decision “in the absence of the protected conduct.” Under the first 
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prong of the test, Wallace’s statements to Steinhauser were made privately and were initiated by 

the board. Therefore, the Court must conclude that summary judgment for the defendant is 

appropriate in the first count (§1983). In the second count (retaliation), the court concluded that 

summary judgment in favor of the defendant’s favor was warranted because there was no 

evidence that supported Wallace’s claim that his termination was retaliation. In the third count 

(Florida Civil Rights Act), the court ruled that the summary judgment was appropriate because 

of failure of the plaintiff to substantiate his claim. In response to Florida Statute §112.3187 

(count four), the court ruled that the defendant’s motion for summary judgment should be 

granted. Finally, count five (breach of contract), the Memorandum of Understanding between the 

school board and the Orange Education Support Personnel Association, failed because the 

plaintiff was not a party to the MOU and not an intended third party beneficiary of the MOU. 

Thus, the court concluded that summary judgment in favor of the defendant was warranted.  

Disposition: The United States District Court, M.D. Florida, Orlando Division, granted 

the defendant’s summary judgment in all counts and directed the court clerk to close the case. 

 

1999 

Citation: Turner v. Cent. Local School Dist., 85 Ohio St.3d 95 (1999). 

Key Facts: On September 11, 1992, 9-year-old Andrew Turner, a second grade student in 

the Central Local School District, rode the school bus home. Because two children were not on 

the bus that afternoon, the bus driver, Gloria Volkert, decided to modify her bus route. This 

modification caused Andrew to arrive at his house around 3:45 p.m., approximately 30 minutes 

earlier than the normal arrival time of 4:18 p.m. When it appeared that no one was home, Volkert 

considered whether to keep Andrew on the bus. However, according to Volkert, after Andrew 
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assured her that he had a key, she allowed him to exit the bus. Apparently, Andrew did not have 

a key. Therefore, in an effort to gain entry into his house, Andrew attempted to climb through his 

bedroom window. The window closed on his back, pinning him between the window and the sill. 

That afternoon when Andrew’s father, Edward, entered the house he found Andrew unconscious 

and trapped in the window. Andrew was rushed to the hospital. However, he never regained 

consciousness and died 5 days later. 

On May 19, 1993, Andrew’s parents, Edward and Beverly Turner, filed a lawsuit alleging 

negligence against Central Local School District (appellee) and cross-appellant. Specifically, 

they alleged that the school district was negligent for failing to prescribe a specific bus route, for 

failing to supervise its employees and insisting that prescribed routes must be followed every 

day, for negligently following an altered route, and for letting a minor child off the bus early. 

The school district answered by denying the negligence. In July 1996, the court granted the 

school district summary judgment motion on the immunity issue. 

Issue: At issue was whether the granting of a school district’s motion to amend the 

answer to assert a statutory immunity defense under the Political Subdivision Tort Liability Act 

was an abuse of discretion in a negligence suit arising from the death of a child after being 

caught in a window after he alighted from a bus which had arrived early at the child’s home due 

to an altered bus route.  

Holding: The Supreme Court of Ohio held that (1) the district waived its right to assert 

the statutory immunity defense embraced within the local Political Subdivision Tort Liability 

Act, but (2) the genuine issue of material fact existed as to whether the bus driver violated the 

statute prohibiting school bus drivers from starting their buses until after children alighting 

therefrom have reached a “place of safety.” 
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Reasoning: The Supreme Court of Ohio referred to Gallagher v Cleveland which, in 

essence, asserted that a defendant who makes no attempt to introduce an affirmative defense as 

an issue before or during trial, but instead waits until after the jury returns a verdict in favor of 

the plaintiff, is precluded from relying on primary assumption of risk as a complete defense in a 

motion for judgment notwithstanding the verdict. Accordingly, the Court believed that Gallagher 

was sound and extended its reasoning to this case. Moreover, the Court concluded that the school 

district, a political subdivision, clearly had the right to rely upon the immunity provisions found 

in the Political Subdivision Tort Liability Act. However, the trial court asserted that after the 

district lost on the forseeability issue, the district amended its answer to assert immunity pursuant 

to Civ.R. 15(A). The Supreme Court found that in this action the trial court abused its discretion 

in allowing this prejudicial and untimely filing. Thus, the Court concluded that the school district 

waived its statutory immunity defense, and held that R.C. Chapter 2744 had no application to the 

case at hand. R.C. 4511.75(E) provides the following: “No school bus driver shall start his bus 

until after any child who may have alighted therefrom has reached a place of safety.” This 

evidence led the Court to question the fact of whether R.C. 4511.75(E) was violated.  

Disposition: The Supreme Court of Ohio, for the foregoing reasons, affirmed in part and 

reversed in part the judgment of the court of appeals. 

 

2000 

Citation: Brock v. Sumter County School Bd., 542 S.E.2d 547 (2000). 

Key Facts: Wendy Brock and Jimmy Yoemans (hereinafter “Brock) sued the Sumter 

County School Board and several individual employees after their 7-year-old daughter, 

Elizabeth, was struck and killed in an unfortunate accident while waiting for the school bus one 
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morning. The Sumter County School District substituted as a party in place of the school board. 

The trial court granted summary judgment for the school district on the ground of sovereign 

immunity and granted summary judgment for the individual defendants. This appeal raises the 

familiar question of whether the school district waived its sovereign immunity by purchasing 

vehicle liability insurance and whether certain duties of the school district were ministerial, 

meaning that their actions were not protected by official immunity. 

Seven-year-old second grader Elizabeth Brock and the other children who were supposed 

to wait for the bus at their morning bus stop were instructed by the bus driver to wait for the bus 

10 to 20 feet from Brady Road. Only when the bus arrived were the children supposed to cross 

the road. The bus generally arrived around 6:55 a.m. On the morning of March 25, 1997, 

Elizabeth made the 10 minute walk to the bus stop, arrived about 5 minutes earlier than normal, 

and was waiting with the other children for the bus. At the same time, Mike Trussell was driving 

to work on Brady Road. When he rounded the curve, he saw children standing on both sides of 

the road. They were watching a crop duster plane when all of a sudden Elizabeth ran into the 

road and was struck by Trussell’s truck. Trussell ran to a nearby home and called 911 at 6:46 and 

the paramedics arrived at 6:53. Elizabeth later died as a result of her injuries. The school bus 

arrived at 6:55, its scheduled time to pick up the students. 

The school district moved for and was granted summary judgment on the ground that it 

was protected by sovereign immunity. Brock contends that the school district waived sovereign 

immunity in accordance with OCGA §33-24-51 because it had purchased liability insurance for 

damages arising by reason of ownership, maintenance, operation, or use of a motor vehicle, 

namely a bus. 
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Issue: At issue was whether the Sumter County School District waived sovereign 

immunity in action by parents of a child who was struck and killed while waiting for the bus by 

purchasing liability insurance coverage for damages arising out of ownership. 

Holding: The Court of Appeals of Georgia held that (1) the school district did not waive 

sovereign immunity by purchasing liability insurance for school bus; (2) the school board 

transportation director was entitled to immunity; and (3) the school principal and assistant 

principal did not violate ministerial duty. 

Reasoning: The Court of Appeals of Georgia examined the procurement of liability 

insurance as it pertains to the waiver of sovereign immunity and asserted that such a purchase 

does not automatically waive immunity. Second, the court contended with Brock’s assertion that 

loading and unloading a bus constituted use of a vehicle, which the court agreed with. However, 

in this case, the evidence did not support that the incident arose out of loading the bus. 

Furthermore, with regard to Brock’s assertions that several county officials were negligent in 

performing ministerial duties and they were not entitled to official immunity and that their 

negligence lead to Elizabeth’s death, the court deemed that the duties in this instance were 

discretionary since they involved the supervision of students.  

Disposition: The Court of Appeals of Georgia affirmed the judgment of the State Court, 

Sumter County.  

Citation: Brown v. Saranac Lake Cent. School Dist., 709 N.Y.S.2d 706 (A.D.3 Dept. 

2000).  

Key Facts: In September 1998, the petitioner, Lora Brown, a bus driver for respondent 

Saranac Lake Central School District, was served with a notice containing six charges of 

misconduct and incompetence; all but one contained multiple specifications. After a hearing held 
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at the petitioner’s request, a hearing officer found that the petitioner was guilty of a majority of 

the specifications cited and recommended that the petitioner’s employment with the board be 

terminated. Respondent Board of Education of the Saranac Lake Central School District adopted 

the hearing officer’s findings and recommendations and terminated the petitioner’s employment. 

The petitioner thereafter commenced this CPRL article 78 proceeding to review the board’s 

determination and the Supreme Court transferred the proceeding to this court. Allegations 

against the petitioner were based upon the fact that the bus driver “prompted” the removal of a 

broom from a secure location on the bus and “engaged” one or more students to sweep the bus 

while the bus was moving. The hearing officer found no evidence that the allegations were true; 

however, the hearing officer found the petitioner guilty on these specifications based upon the 

fact that the bus driver allowed students to sweep the bus while it was in motion. 

Issue: At issue was whether misconduct found by a hearing officer, that a school bus 

driver “permitted” students to sweep the bus while the bus was moving, was outside the scope of 

the charged specifications, and thus, did not support a finding of guilt in an employment 

termination proceeding.  

Holding: The Supreme Court, Appellate Division, Third Department, held that 

misconduct outside the scope of charged specifications could not support a finding of guilt.  

Reasoning: The Supreme Court, Appellate Division, Third Department, agreed with the 

petitioner that the hearing officer erred in finding the petitioner guilty of the three specifications 

based upon conduct outside the scope of the specifications. With regard to the remaining issues, 

the Court stated that the record contained substantial evidence--including the petitioner’s 

admissions, the testimony of students and the petitioner’s supervisor, and documentary evidence-

-to support the findings of the petitioner’s guilt. Furthermore, the Court concluded that there was 
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no need to disturb the findings of the petitioners’ misconduct and incompetence. The Court noted 

that in charges one through three there was no substantial evidence to support the charges. 

However, the record indicated evidence to support the remaining findings. Nevertheless, the 

court asserted that the penalty imposed was not assessed separately. Therefore, the court 

concluded that the matter needed to be remitted solely for reconsideration of the penalty. 

Disposition: The Supreme Court, Appellate Division, Third Department confirmed as 

modified, and remitted the case for further proceeding.  

Citation: Cole v. Warren County R-III. School Dist., 23 S.W.3d 756 (Mo.App. E.D. 

2000). 

Key Facts: Warren County R-III School District (District) and John Bass appealed from 

judgment entered upon the jury verdict in a personal injury action filed by Jamie Cole, by and 

through her mother and next friend, Carla Cole, and Carla Cole individually. The school district 

and John Bass admitted liability, and in a trial for damages, the jury found Jamie Cole’s damages 

for her personal injuries were $150,000 and Carla Cole’s damages were $75,000. The school 

district and John Bass alleged the trial court erred in (1) denying their motion for mistrial when 

evidence of Cole’s financial condition was improperly injected, (2) denying their motion for 

mistrial when statements regarding attorney’s fees were made during closing arguments, (3) 

allowing a verdict that is against the weight of the evidence, and (4) failing to reduce the total 

judgment to the statutory maximum for John Bass. 

The Coles brought an action for damages against the school district and John Bass for 

personal injuries. Liability was not in dispute, only Cole’s damages. The evidence showed that a 

school bus driven by John Bass left the road and rolled over several times before coming to a 

stop. Jamie Cole, age 13 at the time of the accident, was in the bus and was thrown to the floor, 
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into the emergency door, then hit the roof and the window before she blacked out. Jamie had 

multiple injuries and received stitches to her lip, legs, head, gums, arms and elbows. She was 

missing two teeth, and a bone protruding from her gums had to be clipped and stitched. She later 

reported low back pain and still has pain and disability with her back.  

The school district and John Bass’s attorney made a motion for a new trial and a motion 

to reduce the jury verdict. The trial court denied the motions. However, the trial court did reduce 

the judgment against the school district to $100,000 pursuant to Section 537.610, RSMo1994, 

but denied John Bass’s motion to reduce. 

Issue: At issue was whether a bus driver employed by a school district was entitled to 

have a verdict against him in a personal injury action.  

Holding: The Court of Appeals held that (1) the improper admission of evidence of 

parent’s financial condition did not warrant mistrial; (2) the statement by parent’s attorney 

regarding attorney’s fees, while improper, did not warrant mistrial; (3) the verdict was not 

against weight of evidence; (4) the statutory limit on liability for public entities did not apply to 

the bus driver; and (5) the judgments against the school district and bus driver were not 

inconsistent and did not violate principles of respondent superior.  

Reasoning: The trial court reduced the total judgment against the school district pursuant 

to Section 537.610.0 which states: 

The liability of the state and its public entities on claims within the scope of sections 
537.600 to 537.650, shall not exceed one million dollars for all claims arising out of a 
single accident or occurrence and shall not exceed one hundred thousand dollars for any 
one person in a single accident or occurrence. . .  
 
The immunity of the public entity from liability. . . is hereby expressly waived in the 
following instances: 
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(1) Injuries resulting from negligent acts or omissions by public employees 
arising out of the operation of motor vehicles or motorized vehicles within the 
course of their employment. . .  
 

The court indicated that, by statute, the school district had sovereign immunity for claims over 

that amount; however, the immunity was uniquely applicable and was not transferable to John 

Bass as an agent of the school district. The court found that the amounts awarded were not 

inconsistent and did not violate the principles of respondent superior. 

Disposition: The Missouri Court of Appeals affirmed the judgment of the Circuit Court 

of Warren County.  

Citation: Frazier v. St. Tammany Parish School Bd., 774 So.2d 1227 (La.App. 1 Cir. 

2000).  

Key Facts: On September 17, 1993, Andrew Cundiff (Andy), a freshman at Northshore 

High School, was being transported on a school bus driven by Robert Cerise. During the trip 

home, Andy and his friend, Eric Fox, were harassed and threatened by other students from his 

school, specifically Josh Julian, Joe Julian, and Eric Costello. The threats originated from an 

incident earlier in the week when Andy defended another student, Rachel Main, who also had 

been harassed by Joe Julian on the bus. Because Andy and Eric Fox feared the prospect of 

fighting with the Julian boys, they decided to get off the bus at the home of their friend, Carlos 

Gierlings. Andy thought getting off at that stop, was the safest solution, because Carols’s house 

was located close to the bus stop and Carlos’ mother was home at that time of the day. When the 

bus stopped near Carlos’s house, Andy, Eric Fox, and Carlos got off the bus and were followed 

by another group of students consisting of Joe and Josh Julian. A physical altercation followed. 

Andy’s mother, Denise Frazer, was informed of the incident and came to take him to the 

hospital. The extent of Andy’s injuries resulted in him being bedridden for 4 days. Denise filed 
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suit individually, and on behalf of her son, seeking damages for the injuries Andy sustained and 

her loss of consortium. On September 17, 1998, the matter proceeded to trail. The trial court 

rendered judgment solely against the school board in the amount of $750,000 as general damages 

for injuries Andy sustained, and $5,000 to Denise Frazer for loss of consortium, as well as 

$6,058.36 in special damages. The school board appealed. 

Issue: At issue was whether the school board, principals, and the bus driver were 

negligent in deterring a fight of two students disembarking a bus when the fight was foreseeable.  

Holding: The Court of Appeal of Louisiana held that (1) the school board, through its 

employees, did not follow its own policies of preventing a fight where it had advanced notice 

that there was a problem, and thus the school board was 20% at fault; and (2) by operation of 

solidary liability statute, the board’s liability would be increased to 50%.  

Reasoning: The Court of Appeal of Louisiana found that Andy was not the aggressor in 

the fight. However, the court indicated that Andy could have informed the bus driver of the 

threats before he got off the bus. Andy’s failure to inform the driver resulted in the imposition of 

5% fault for his own injuries. Furthermore, the court noted that the award of $5000 was an abuse 

of discretion. An examination of the jurisprudence reveals that the highest amount the award can 

be lowered to is $2,500.  

Based upon the evidence, the court vacated the 100% fault assessed toward the school 

board and assessed fault as follows: 20% to school board, 25% to Eric Costello, 25% to Joe 

Julian, 25% to Josh Julian, and 5% to Andy Cundiff. Furthermore, the court affirmed the award 

of general damages of $750,000 to Andy, but reduced the loss of consortium to his mother to 

$2,500. However, the court indicated that the school board was liable for 50% of recoverable 

damages. Accordingly, the court found that St. Tammany Parish School Board is responsible for 
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paying damages of $36,625, plus legal interest, to Andy Cundiff, and paying $3,029.18 in 

medical expenses and $1,250, plus legal interest, to Denise Frazer for her loss of consortium. 

Disposition: The Court of Appeal of Louisiana affirmed in part and reversed in part the 

decision of the trial court. The court also rendered an adjusted settlement. 

Citation: Menge v. Reed, 101 CalRptr.2d 443 (Cal.App 1 Dist. 2000). 

Key Facts: Virginia Menge was a school bus driver employed by the San Ramon Valley 

Unified School District (District). She was required to possess, and did possess, a California 

school bus certificate issued by the DMV. Menge was also obligated to comply with the 

controlled substances and alcohol use and testing requirements set forth in section 382.101 et 

seq. of title 49 of the Code of Federal Regulations (Vehicle Code §34520, subd. (a)). The District 

subjected Menge to a random drug test, administered by National Medical Review Offices, Inc. 

(NMRO), on February 18, 1999. It was determined that Menge’s urine sample was unsuitable for 

testing due to the presence of nitrate, an adulterant. When the district learned of the results, it 

placed her on administrative leave, with pay, and scheduled a Shelly hearing for March 10, 1999. 

As noted in Shelly v. State Personnel Bd (1975) 15 Cal.3d 194, 124 Cal.Rptr. 14, 539 P.2d 774, 

employers are required, before permanent employment discipline, that the employee be given 

notice of the proposed discipline, the reasons for it, copy of the charges, and material on which 

they are based, and an opportunity to respond orally or in writing.  

By letter dated March 10, 1999, the district notified Menge of its intention to recommend 

that the Sate Board of Education terminate her employment as a school bus driver, on the ground 

that she falsified information, acted dishonestly, and willfully violated the Education Code or 

board rules, based on the allegedly adulterated urine sample. At a board meeting on March 30, 

1999, the board placed Menge on administrative leave and advised her of her right to request a 
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hearing before the board. Menge did not attend a proposed meeting before the board. Instead, she 

resigned her position as a bus driver. The DMV issued an order of revocation of Menge’s bus 

certificate. Menge appealed and asked the DMV to reinstate her certificate.  

Issue: At issue was whether the school bus driver who submitted a urine specimen for 

drug testing purposes in accordance with West’s Ann.Cal Vehicle Code §345020(a) and was 

found to be adulterated by the testing agency was an appropriate reason for the revocation of a 

school bus driver’s certificate without a due process hearing. 

Holding: The Court of Appeal, First District, Division 5, held that a driver who allegedly 

submitted an adulterated urine specimen during a random drug test, had due process right to a 

hearing before the DMV prior to revocation of her certificate. 

Reasoning: The Court of Appeal, First District, Division 5, concluded that Menge’s 

failure to attend the hearings before the district, and the board did not result in a waiver of the 

right to challenge the NMRO finding before the DMV. The court indicated that the DMV’s 

hypersensitivity reflects a misperception of its role as a public agency. Its concern should not 

focus upon whether it is an “innocent bystander,” but rather upon whether it is, in fact, serving 

the public in accordance with the fundamental tenents of our Constitution. After all, the court 

concluded, it was the DMV that revoked Menge’s license without a hearing, not another agency.  

Disposition: The Court of Appeal, First District, Division 5, is affirmed.  

Citation: Rudd v. Pulaski County Special School Dist., 20 SW 3d 310 (2000). 

Key Facts: Appellant Joe Rudd, personally and as administrator of the estate of Earl 

James Routt, deceased, and his family, appealed an order of the Pulaski County Circuit Court 

granting summary judgment in favor of the appellees, the Pulaski County Special School District 

and its employees. Appellants instituted litigation against appellees, asserting theories of liability 
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under the Arkansas Civil Rights Act and negligence. The trial court granted summary judgment 

ruling that the Arkansas Civil Rights Act does not extend the undisputed facts of this case, and 

that the school district was immune from suit to recover damages resulting from negligence.  

This case involves a shooting on a school bus in Jacksonville. At the time of the shooting 

in October 1996, the victim, Earl Routt, was a student at Jacksonville High School and regularly 

rode a school bus owned and operated by the appellees, Pulaski County Special School District. 

Appellee Margie Davis typically drove the school bus on which Routt was a passenger. W.J., 

another student at Jacksonville High School, also rode Davis’s school bus. W.J. and the victim 

frequently had confrontations and the driver had admonished both boys on previous occasions. 

During the previous year, while W.J. was enrolled as a student at Sylvan Hills Junior High 

School, his disciplinary record showed several incidences comprised of guns and knives being 

brought to school and acts of violence with such weapons. Principal Sue Clark reported that W.J. 

persistently disregarded school rules and authority. Clark testified that W.J.’s disciplinary record 

did not follow him to his new school.  

On October 9, 1996, W.J. brought a hand gun to school and concealed it in his locker. On 

the day of the shooting, another student had advised his teacher that he overheard W.J. talking 

about a gun and something that was to happen after school. According to the other student, two 

searches were conducted at school that day but W.J.’s gun was not found. That afternoon, while 

riding the school bus, W.J. pulled out the hidden weapon and fired it numerous times at the 

victim, who later died.  

Issue: At issue was whether the Pulaski County Special School District enjoyed immunity 

from tort liability on a claim it was negligent with respect to the shooting death of a high school 

student by another student on a school bus owned and operated by the district.  
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Holding: The Supreme Court of Arkansas held that (1) the defendants were not liable 

under the Civil Rights Act, and (2) the defendants enjoyed immunity from tort liability on the 

negligence claim. 

Reasoning: The Supreme Court of Arkansas reviewed the question of whether the school 

had a special relationship with the victim, thereby imposing a duty upon the school to protect 

him from violent acts by other students. The Court cited Dorothy v. Little Rock School District, 

794 F.Supp 1405, which dealt with a mother of a student in a high school community-based 

instruction program who brought a §1983 claim against the Little Rock School District and other 

defendant after her son was sexually molested and raped by a fellow student, a ward of the state, 

while attending a special school program. In Dorothy, the court held that no custodial 

relationship existed between the victim and the state that was sufficient to impose on the state an 

affirmative duty to protect. The district rejected the existence of a custodial relationship based 

upon the fact that “custody” would expand constitutional duties of care and protection to millions 

of school children. Under such a theory, school officials would be subject to §1983 anytime a 

child skinned his knee on the playground or was beat up by the school bully, so long as the 

requisite “state of mind” was shown. In the present case, the court contended that because of 

W.J.’s violent history at Sylvan Hills Junior High School, the Jacksonville High School officials 

should not have allowed the victim to be placed in a dangerous position. Although the school 

district knew of W.J’s propensity to commit violent acts, the Court concluded that the appellants 

presented no evidence of similar behavior while W.J. was at his present school. Therefore, the 

court concluded that there was no special relationship between the victim and the state imposing 

a duty upon the state to protect the victim from harm. 
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Disposition: The Supreme Court of Arkansas affirmed the trial court’s grant of summary 

judgment.  

Citation: Wood v. Biloxi Public School Dist., 757 So.2d 190 (2000). 

Key Facts: On May 1, 1996, Mark D. Wood, a high school student at the time, was 

injured when his vehicle was rear-ended by a Biloxi Public School District bus driven by Robert 

Guillot. A week after the accident, Gulliot was suspended by the school district based upon a 

finding that the accident had been caused by his negligence. On June 6, 1997, Wood filed suit 

against the school district and Gulliot alleging that Gulliot’s negligent driving caused him back 

and neck injuries.  

In October 1997, the school district hired private investigators to conduct video 

surveillance on Wood in anticipation of trial. Several hours of videotape, taken on different days, 

depicted Wood performing various tasks without apparent hindrance. The October 10, 1997, 

video for example, depicted Wood bending, twisting, and squatting while performing manual 

tasks. A video taken in February 1998 similarly depicted Wood performing manual tasks at the 

tire shop where he worked.  

On January 23, 1998, Wood submitted his sworn answers to interrogatories propounded 

by the school district. In response to interrogatory 13, which inquired as to the extent of his 

injuries, Wood stated, 

These injuries affected my attitude, my concentration, my school work, and my ability to 
do manual labor. I no longer am able to enjoy tinkering with automobiles as the stooping, 
bending, and squatting are painful. 
 
On June 23, 1998, the school district filed a motion to dismiss Wood’s complaint 

pursuant to Rule 37 of the Mississippi Rules of Civil Procedure, asserting that Wood made “false 

statements under oath to deceive the defendants and the court.” The trial judge held an 
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evidentiary hearing on July 7, 1998, and entered a written order granting the motion to dismiss. 

The judge denied Wood’s motion to reconsider and Wood appealed.  

Issue: At issue was whether the trial court erred in imposing the sanction of dismissal of 

Wood’s lawsuit based upon Wood’s supposed untruthful response in his sworn answer to 

interrogatory 13.  

Holding: The Supreme Court of Mississippi held that dismissal was not warranted as a 

discovery sanction.  

Reasoning: The Supreme Court of Mississippi cited Pierce v. Heritage Properties Inc., 

743 S.W.2d 990 (1999), which was based upon a finding that the plaintiff had willfully 

concealed the fact that another person was present when she was injured, and Scoggins v. Ellzey 

Beverages, Inc., which the court affirmed the trial court’s dismissal under Rule 37, based upon a 

finding that the plaintiff had repeatedly misrepresented her prior medical history as the basis for 

the court’s ruling. However, the court indicated that unlike Scoggins and Pierce, the school 

district based its argument on a single response to an interrogatory submitted by Wood, which is 

noted previously in this brief. The trial judge found in his ruling dismissing Wood’s lawsuit that, 

At the hearing on this matter, the Court heard testimony from Darrel Mittelstaedt, 
who authenticated the videotape evidence presented by the defendants, and 
verified that what was depicted on the tape was a true and accurate representation 
of the surveillance he conducted. The Court then viewed approximately one 
hour’s worth of the video, which represented several days’ surveillance during 
different months following the accident. The videotape showed the plaintiff 
walking normally, squatting, twisting, bending, and generally performing normal 
daily functions without any indication of impairment or pain. 
 

The Supreme Court of Mississippi noted that the Court found that the alleged untruthfulness in 

Wood’s interrogatories, if any, did not constitute a sufficiently egregious discovery violation 

such that “no other sanction would meet the demands of justice.”  
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Disposition: The Supreme Court of Mississippi reversed the judgment of the Harrison 

County Circuit Court and remanded the case to the trial court for trial. 

 

2001 

Citation: Austin Independent School v. Gutierrez, 54 S.W.3d 860 (2001). 
 
Key Facts: Immediately after disembarking from a school bus, 8-year-old Adriana 

Gutierrez was struck and killed by a passing motorist. The appellee, Maria Teresa Gutierrez, 

Adiana’s mother, filed suit against several defendants, including the appellant, Austin 

Independent School District (AISD). Even though Gutierrez’s pleading alleged a cause of action 

against AISD pursuant to the Texas Tort Claims Act, AISD filed a plea to the jurisdiction 

contending that its immunity from suit deprived the trial court of subject-matter jurisdiction. The 

trial court denied AISD’s plea to the jurisdiction. AISD brings this interlocutory appeal from that 

denial.  

On the afternoon of February 9, 1999, an AISD school bus driven by Barbarita Ruiz 

stopped in the 2100 Block of Burton Drive in Austin to drop off 8-year-old Adriana and her 

cousin, Raul. The school bus was parked across the street from Adriana’s home, so the two 

children had to cross Burton Drive. Ruiz honked the bus’s horn to signal the children that it was 

safe to cross the street. Raul went across safely, but as Adrianna crossed the street she was struck 

by a third party vehicle. It was later determined that the driver of the car was intoxicated. Adrian 

was taken to the Brackenridge Hospital where she later died. 

In Gutierrez’s pleadings, she argued that AISD “was negligent in the operation or use of a 

motor vehicle” and was liable pursuant to section 101.021(1)(A) of the Texas Tort Claims Act. 

Gutierrez claims that through specific actions taken by the bus driver involving negligent use or 
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operation of the bus, AISD waived its immunity under the Act. The actions described by 

Gutierrez were (1) failure to use safe and appropriate procedures during the transportation 

process, which includes the unloading of school children; and (2) the use of the horn to signal 

Adriana to cross when it was not safe for her to do so. In response to Gutierrez’s pleadings, 

AISD filed a plea to the jurisdiction and a motion for summary judgment. In the district’s plea to 

the jurisdiction, AISD contended that it was immune from suit and its immunity was not waived 

by the bus driver’s actions. AISD alleged that the bus driver’s actions did not, through the use 

and operation of a motor driven vehicle as case law has defined those terms, cause Adriana’s 

death. The district argued that any actions taken by the driver as alleged by Gutierrez involved 

only supervision or control of children, which did not waive the school district’s immunity from 

suit. AISD concluded that as there was no waiver of immunity from suit, the trial court lacked 

subject-matter jurisdiction. 

The trial court denied both the plea to jurisdiction and the motion for summary judgment. 

AISD filed an interlocutory appeal from the denial of the plea to jurisdiction.  

Issue: At issue was whether procedures used by the school bus driver in unloading 

passengers, including honking the horn to signal it was safe to cross the road, constituted use or 

operation of a vehicle and thus resulted in the school district waiving immunity from suit in 

action by parent because the child was killed after exiting a school bus.  

Holding: The Court of Appeals of Texas, Austin, held that procedures used by the school 

bus driver in unloading passengers, including honking the horn to signal it was safe to cross, 

constituted use or operation of vehicle and thus the school district waived immunity from suit.  

Reasoning: The Court of Appeals of Texas, Austin, noted that the Texas Tort claims Act 

granted immunity to school districts from liability for personal injuries unless the injuries arise 
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from a governmental employee’s operation or use of a motor driven vehicle. In this case, the 

defendant argued that the bus driver was immune from suit and that the actions of the driver did 

not result in a waiver of immunity. The Court noted four pertinent cases that guided their 

disposition. One of the first school bus cases to discuss a school district’s waiver of immunity 

when a student was injured was Hitchcock V. Garvin, 738 S.W.2d 34. In this case, the plaintiffs 

argued that the bus driver did not activate his flashers to signal that students were exiting the bus, 

which both the bus driver training guide and the Texas traffic statutes require. Second, the court 

noted Mount Pleasant Indep. Sch. Dist. V. Estate of Lindburg, 766 S.W.2d 208 (1989), in which 

the driver left the scene before the accident occurred. A second case in which a child was struck 

by a car after the school bus left the scene was Conteras v. Lufkin Independent School District, 

810 S.W. 2d 23 (1991). The final case the court referred to was Ransom v. Center for Health 

Care Services, 2 S.W.3d 643 (1999), which was not a school bus case, but it involved a 

governmental entity transporting an individual. In each of these cases, the school bus had already 

left the scene. 

The court in this case, however, had to determine whether the driver failed to take action 

that could have helped the student safely cross the street. In this case, the driver attempted to take 

the affirmative action of honking the horn to help the student cross the street. AISD had the 

burden of demonstrating from a body of appellate case law that the factual allegations contained 

in Gutierrez’s petition cannot, as a matter of law, constitute an operation or use of a motor 

vehicle, in which the school district had not met that burden. The driver took affirmative action 

by honking the horn. Thus, the driver’s actions were “supervisory” in nature rather than 

operational.  
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Disposition: The Court of Appeals of Texas, Austin, affirmed the judgment of the trial 

court holding that AISD had not demonstrated that the bus driver’s actions did not constitute 

“use” or “operation” of a motor vehicle.  

Citation: Cotton v. Paschall, 782 So.2d 1215 (Miss. 2001). 

Key Facts: On September 16, 1996, a Pass Christian Public School District bus driven by 

Barbara Paschall collided with a vehicle driven by Gregory Cotton. A notice of claim letter was 

sent to Dr. Philip Terrel of the Pass Christian Public School District (school) on May 19, 1997, 

and the compliance with the notice of claim requirements of the Mississippi Tort Claim Act was 

not an issue. The Cottons’ complaint, filed on August 18, 1997, contained the usual request for 

service of process on both the school district and Paschall, but there was no record that service of 

process was ever completed on the school district. On May 5, 1998, the school district made a 

special motion to dismiss for failure to comply with Miss.R.Civ.P.4(h) and on the applicable 

statute of limitations. On that same day, without a hearing, the court dismissed the school district 

with prejudice. The Cottons’ filed a motion to rescind or amend requesting an opportunity to 

present the court with proof of good cause as to why service was not made within the specific 

time. The court granted the motion to rescind and amend but again found that the Cottons failed 

to serve the school district within 120 days of filing the complaint and that Rule 4(h) required 

dismissal of the school district, changing only one provision, to state that the dismissal was 

granted without prejudice. Subsequently, Paschall filed a motion to dismiss, and following a 

hearing on the motion, the judge dismissed Paschall, finding that she was immune from liability 

because the school district had been dismissed and because she was an employee in the course 

and scope of her employment as a bus driver. The Cotton’s filed an appeal.  
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Issue: At issue was whether a school bus driver, whose employer was dismissed from a 

suit, was immune from personal liability for injuries to a motorist arising out of a collision with a 

bus, as the driver was acting within the course and scope of employment when the collision with 

the motorist occurred.  

Holding: The en banc Supreme Court of Mississippi held that the bus driver was acting 

within course and scope of employment and was immune from personal liability for the 

motorist’s injuries.  

Reasoning: The en banc Supreme Court of Mississippi referred to Leslie v. City of Biloxi, 

758 So.2d 430, 434 (Miss,2000), which asserted that “the purchase of insurance does not affect 

potential defenses under Miss. Code Ann. §11-46-9.” Section 11-46-17(4) allows a sovereign to 

purchase insurance to cover claims in excess of the amounts set by statute to the extent of the 

policy, and the provision “ does not limit the exclusions or exemptions enumerated in Section 

11-46-9.” In this case, the court noted that the existence of insurance to cover this incident is 

irrelevant because the school district has been dismissed, and Paschall is immune from suit under 

§11-46-9(1)(1).  

Disposition: The en banc Supreme Court of Mississippi affirmed the judgment of the 

Harrison County Circuit Court. The school district was dismissed because it was never served 

with process, and the Cottons did not appeal the dismissal of the school district. Paschall 

individually was not liable due to immunity granted to an employee acting within the course and 

scope of her employment.  

Citation: Horton v. Briley, 792 So. 2d 432 (2001). 

Key Facts: Brandi Horton, a high school student, was riding in a school bus driven by 

William C. Christian. The bus collided with another school bus driven by Charlotte B. Briley and 
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an automobile driven by Billie C. King. Horton was permanently injured in that collision. 

Through her mother, Shelby Horton, she sued Christian, Briley, and King and the Lawrence 

County Board of Education. Christian and Briley (bus drivers) were sued in both their individual 

and their official capacities. The board and the bus drivers filed a motion to dismiss in which 

they argued that they were entitled to sovereign and/or State-agent immunity and that Horton’s 

only remedy was to file a claim with the Board of Adjustment. The trial court granted that 

motion to dismiss, certifying it as final pursuant to Rule 54(b), AlaR.Civ.P. Horton appealed the 

dismissal of the bus drivers to the Alabama Supreme Court, which transferred the case to the 

court of civil appeals pursuant to Ala.Code 1975, §12-2-7(6). She appealed only the dismissal of 

the bus drivers in their individual capacities. She based her argument on the Alabama Supreme 

Court’s redefined test for determining when a State agent is immune from civil liability in his 

personal capacity, first stated in Ex parte Cranman, 792 So.2d 392, 405 (Ala.2000).  

Issue: At issue was whether a personal injury action brought on behalf of a high school 

student against two public school bus drivers in their individual capacities for permanent injuries 

sustained by a student in a bus collision required the student to pursue claims through the Board 

of Adjustment.  

Holding: The Court of Appeals of Alabama held that (1) the bus drivers were not entitled 

to State-agent immunity in their personal capacities, and (2) the student was not required to 

pursue her claims through the Board of Adjustment.  

Reasoning: The Court of Appeals of Alabama reviewed the parameters of Cranman and 

determined that the bus drivers were not entitled to State-agent immunity. Additionally, the court 

asserted that holding that Horton was required to file a claim with the Board of Adjustment and 

then not sue in the circuit court would invest the board with certain exclusive jurisdiction over 
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any claim involving a school bus accident regardless of whether the party allegedly at fault was 

immune from suit. Such a holding would also divest the courts of this state of their jurisdiction 

over negligence claims against nonimmune persons. Moreover, the court indicated that it 

declined to do so because it would not serve the purposes of the statute creating the Board of 

Adjustment and because it would expand the statute beyond its scope. Additionally, the court 

noted that Al.Code 1975, §41-9-62 was designed to give persons like Horton an avenue of 

redress against state agencies, like the board, because they are constitutionally immune from suit. 

Appropriately, the court asserted that the claim against the board was dismissed and stated that 

Horton could have pursued her claim by filing with the Board of Adjustment. However, the 

Court noted that contrary to the bus drivers’ argument, the statute was not designed to be the 

only avenue for pursuing a claim against nonimmune individuals in the event of a school 

accident. Accordingly, the court asserted that the trial court’s judgment dismissing the claims 

against the bus drivers in their individual capacities was reversed and the cause was remanded 

for further proceedings.  

Disposition: The Court of Appeals of Alabama reversed and remanded the judgment of 

the Circuit Court, Lawrence County.  

Citation: Linhart v. Lawson, 540 S.E.2d 875 (2001). 

Key Facts: Francis Linhart, Jr. was injured when the vehicle he was driving was struck by 

a school bus driven by Thomas Lawson, an employee of the School Board of the City of 

Norfolk. Linhart filed a motion for judgment against Lawson and the school board alleging that 

Lawson’s negligence resulted in Linhart’s injuries. Lawson and the board filed special pleas in 

bar asserting the defense of sovereign immunity. The trial court granted those pleas and 

dismissed Linhart’s motion for judgment, holding that Lawson was entitled to sovereign 
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immunity for acts of simple negligence under the standard set out in Messina v. Burden, 228 Va. 

301, 321 S.E.2d 657 (1984), and that because the school board liability “is entirely dependant 

upon, and derived from Lawson’s negligence,” the motion for judgment failed because it did not 

allege gross negligence against both the Board and Lawson.  

Linhart appealed the judgment and the trial court, asserting (1) that the school board’s 

immunity was abrogated by Code §22.1-194 under the circumstances of this case and (2) that 

Lawson was not entitled to immunity because Code §22.1-194 also abrogated Lawson’s 

immunity, or, alternatively, Lawson was not entitled to immunity under the holding in Messina v. 

Burden. 

Issue: At issue was whether a school bus driver for the School Board of the City of 

Norfolk was immune from liability for simple negligence in an action by a motorist injured in a 

collision with a bus. 

Holding: The Supreme Court of Virginia held that (1) sovereign immunity did not bar 

action against school board; (2) the motorist could maintain negligence action against the school 

board; and (3) the bus driver was immune from action for simple negligence.  

Reasoning: The Supreme Court of Virginia focused on Code §22.1-194, which subjects 

the school board to limited liability for injuries incurred through the acts of its employed school 

bus drivers. The statute does not require that the school board and its employee be sued jointly 

and in fact allows a plaintiff to proceed solely against a school board. As in Schwartz, the Court 

concluded that, in enacting Code §22.1-194, the General Assembly created an exception to the 

common law principle and imposed liability on a school board for simple negligence, even if its 

employee is liable only for acts of gross negligence. Therefore, the court asserted that the trial 
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court erred in dismissing Linhart’s motion for judgment against the school board for failure to 

plead gross negligence.  

Linhart argued that Lawson was not immune from liability for acts of simple negligence 

because, in addition to abrogating the immunity of the school board, Code §22.1-194 also 

abrogated the immunity of Lawson. Linhart’s accusations were based upon the statutory 

language, which provided that the school board may not be sued alone or jointly with the driver 

and on the fact that the only exception to personal liability set out in the statute relates to that of a 

school board member in his official capacity. The court disagreed with Linhart. The question of 

whether the legislation effectively precludes school bus drivers from claiming the protection of 

sovereign immunity when the school board is not entitled to governmental immunity under the 

specific circumstances detailed in the statute was addressed by the court and they concluded that 

neither the court’s previous decisions nor the enactment of Code §22.1-194 required the result 

advocated by Linhart. Furthermore, the court noted that the transportation of children in a school 

bus is a governmental function in which the government has a substantial interest and over which 

the government exercises significant control, as reflected in the regulations issued regarding the 

qualifications for and requirements of the job. Accordingly, the Court rejected Linhart’s 

challenge to the trial court’s determination that Lawson was entitled to immunity under the 

standards set out in Messina v. Burden. The court indicated that the trial court erred in sustaining 

the school board’s plea of immunity because of the code. Furthermore, the court concluded that 

the trial court correctly concluded that Lawson’s immunity was not abrogated by the code. 

Finally, the court noted that the trial court did not err in concluding in the standards set out by 

Messina that Lawson was entitled to immunity.  
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Disposition: The Supreme Court of Virginia affirmed in part, reversed in part, and 

remanded for further proceedings the judgment of the circuit court. 

 

2002 

Citation: Gamble v. Ware County Bd. of Educ., 561 S.E.2d 837 (Ga.App. 2002).  
 
Key Facts: Five appeals arose out of a November 12, 1999, school bus incident involving 

Gamble’s son. As alleged in the complaints and documents provided, on that date, bus monitor 

Essie Mae Hands prepared a conduct form stating that K.G., Gamble’s son, engaged in sexual 

misconduct on the bus. The conduct form was signed by the bus driver, Quincy Daniels, 

Transportation Director M.O. Beverly, and Assistant Principal Ken Williams. K.G. was 

suspended from riding the bus from November 16, 1999 through November 18, 1999. 

Apparently, however, he was ill for the first 2 days and did not learn of the suspension until 

November 18, 1999, when he attempted to ride the bus and received a copy of the conduct form. 

Gamble immediately contacted the school to arrange a conference, and a meeting between 

Assistant Principal Williams, bus driver Daniels, bus monitor Hands, Gamble, and K.G. took 

place on November 22, 1999. At that meeting, Gamble questioned the bus employee about the 

incident. Ten days later, Gamble submitted to Williams an affidavit executed by K.G. denying 

the misconduct. The following November, Gamble requested that Superintendent Richard 

Brantley delete the reference to sexual misconduct from K.G.’s record. Brantley refused, but 

school officials permitted Gamble to place a “rebuttal statement” relating to the incident in 

K.G.’s record. Gamble contended that K.G. had not received adequate notice of the bus 

suspension and his father asserted that his son’s due process rights under the United States 

Supreme Court decision in Goss v. Lopez had been violated. School officials cited five cases of 
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school bus misconduct by K.G. According to the complaints and documentation provided, on 

September 21, 2000, bus driver Jackie Dickson prepared a conduct form stating that K.G. was 

“acting up on the bus, was doing ugly things with his body, and was sexually harassing a young 

girl on the bus.” Gamble’s father asserted that the school bus slipped additional information into 

his file to support alleged misconduct.  

Issue: At issue was whether tort allegations against a bus driver, arising out of a student’s 

suspension from riding a school bus, were protected by official immunity.  

Holding: The Court of Appeals of Georgia held that the father’s complaints against board 

of education, superintendent, assistant principal, and transportation director presented no 

judiciable issues fact or law, but (2) tort allegations against bus driver and bus monitor stated a 

claim for relief under which recovery was possible.  

Reasoning: Gamble asserted that the trial court erred in not allowing him to file his 

complaint in Case No. A01A2467. However, the Court of Appeals of Georgia noted that Gamble 

contended that Dickson conspired with Daniels and Hands to fabricate the September 21, 2000, 

misconduct charge in order to “substantiate the November 12, 1999 incident.” Like Gamble’s 

claims against Daniels and Hands, this conspiracy allegation, if true, could lead to recovery. And 

while Gamble’s conspiracy theory seems far-fetched, the Court of Appeals indicated that they 

could not assume that it did not occur. Accordingly, the court noted that the trial court erred in 

refusing to file Gamble’s claim against Dickson. However, the court indicated that the trial court 

had properly refused the complaint in Case No. A01A2468, which involved allegations that the 

defendants discriminated against K.G. and treated him maliciously due to no substantiating facts.  

Disposition: The Court of Appeals of Georgia affirmed in part and reversed in part the 

judgment of the Superior Court.  
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Citation: Doe v. Baum, 72 S.W.3d 476 (Ark. 2002). 

Key Facts: Mary Doe, a third grade girl, was allegedly raped by an eighth grade boy 

named James Roe while returning home from school one day in the fall of 1998 on a school bus 

owned by Fountain Lake School District and driven by Clyde Baum. As a result of this incident, 

Mary’s grandparents and adoptive parents, Mr. and Mrs. Doe, filed the instant action against 

Baum alleging torts of common negligence, gross negligence, reckless indifference, and outrage. 

FLSD was included as a defendant under the theory of vicarious liability. The Arkansas 

Department of Education was also included as a defendant for coverage under its “School 

Workers Defense Program.” Finally, the Arkansas School Boards Association was included as a 

defendant under its school motor vehicle liability program.  

Mary testified that on the day the rape in question occurred, James had commanded all of 

the other students to move to the front of the bus while he proceeded to rape her at the back of 

the bus. Mary testified that she did not tell anyone about the rape the day it occurred. Later, she 

told her teacher, Sharon Kyle, who told her to speak to the school guidance counselor, Linda 

Woodson. Mary told Woodson that she had been raped on the bus and at two other places. Baum 

testified that Mary told him of the incident involving Kenny, another student whom James 

instigated to put his hands down her pants while she was on the school bus driven by Baum the 

following year. Baum immediately told Mary’s grandmother who immediately told Mary’s 

mother. Baum testified that he did not fill out a pink slip to report the incident because he had 

reported it to Mr. Schroeder, his supervisor, as soon as he finished his bus route that day. 

Furthermore, Baum testified that he never noticed Mary crying as she got off the bus. Moreover, 

Baum testified that he had never heard of the incident involving James until his supervisor 

informed him that he needed to talk to a police officer. Shroeder testified that he counseled 
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Baum after the incident that he needed to watch the road instead of the kids and that his first 

responsibility was driving the bus. 

On August 8, 1999, appellee ASBA filed a motion for summary judgment arguing that its 

liability insurance to FLSD, as it is required under Ark.Code Ann. §21-9-303, did not cover 

Mary’s case because the incident in question did not arise out of ownership, maintenance, or use 

of the vehicle as required under the Motor Vehicle Safety Responsibility Act. The trial court 

denied ASBA’s motion for summary judgment, concluding that the memorandum of intent 

provided coverage for damages “arising out of the ownership, maintenance, or use of any 

automobile,” that “accident” was defined as an event that resulted in personal injury, and, as 

such, the facts alleged in the complaint might be covered by insurance provided by the ASBA. 

That ruling is not an issue in this appeal, but remains the subject of future litigation. On April 25, 

2001, appelles Baum, FLSD, and ADE filed a motion for summary judgment, arguing that they 

were immune from liability for negligence, gross negligence, and reckless indifference, and the 

coverage afforded by the ADE only required coverage for acts that have not traditionally been 

immune, and school district employees have traditionally been immune from acts of negligence. 

Moreover, ADE was entitled to sovereign immunity and could not be sued.  

Issue: At issue was whether a statute making the school bus drivers liable in damages for 

death or injury of any school child resulting from the driver’s failure to use reasonable care while 

transporting pupils should be repealed by implication. 

Holding: The Supreme Court of Arkansas held that (1) the department did not have 

statutory obligation to provide liability insurance; (2) the statute making school bus drivers liable 

in damages for death or injury of any school child resulting from a driver’s failure to use 
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reasonable care while transporting pupils was repealed by implication; and (3) the plaintiffs did 

not establish gross negligence or reckless indifference, as exceptions to immunity. 

Reasoning: The Supreme Court of Arkansas noted tat Arkansas has long recognized 

immunity for school districts and their employees from civil liability for negligent torts. 

Furthermore, the court noted that immunity granted to the political subdivisions named in 

Ark.Code Ann. §21-9-301 extends to the officials and employees of such governmental entities. 

Additionally, the court noted that the appellants have failed to preserve for appeal their argument 

regarding the applicability of Ark.Code Ann. §6-19-118 to the facts of the present case. Lastly, 

the Court disagreed with the appellants’ argument that the trial court erred in granting summary 

judgment to Baum on the issues of gross negligence and/or reckless indifference and that such 

issues should have been submitted to the jury. 

Disposition: The Supreme Court of Arkansas affirmed the district court’s decision 

granting summary judgment to Baum and the affiliated defendants. 

Citation: McKinney v. Irving Independent School Dist., 309 F. 3d 308 (2002). 
 
Key Facts: David McKinney, the plaintiff, who was an employee of the Irving 

Independent School District as a teacher and later a bus driver for special education students at 

Gilbert Transitional Center, filed suit due to a violation of his substantive due process rights. 

McKinney began driving for the district and began documenting behavioral issues on the bus as 

he drove to and from school each day. On one occasion, McKinney had to call 911 for assistance 

because he was unable to operate the bus safely while also monitoring student behavior. Because 

of the behavior issue, McKinney asked the school district, specifically Sandra Mayes, Patricia 

Kelley, and Dr, Madeine Teal who had the authority to appoint a bus aide to ensure the students’ 

safety during travel time. On November 17, 1997, McKinney was driving through rush hour 
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traffic when he was attacked by a student who sprayed him in the eyes with a fire extinguisher 

causing damage to his eyes. 

On November 16, 1999, McKinney filed suit against I.I.S.D. and three of its employees, 

Mayes, Kelley, and Teal. The complaint alleged that the defendants acted under color of law to 

deprive McKinney of his due process rights under the Fourth Amendment by knowingly and 

affirmatively creating a dangerous environment, which resulted in his foreseeable injuries and 

failing to implement a policy to ensure his safety and thus acting with deliberate indifference to 

his safety. The district court noted that it was the students’ conduct that made McKinney’s 

working environment dangerous and reasoned that while defendants may have failed to limit or 

reduce that danger that was not the same as having increased it. The district court also concluded 

that the complaint did not allege facts sufficient to establish that the defendants were indifferent, 

because the student’s attack on McKinney could have occurred regardless of whether or not there 

was a monitor on the bus. McKinney appealed the decision of the district court and this appeal 

followed. 

Issue: At issue was whether allegations in a complaint by a bus driver who transported 

special education students wherein the school district ignored his complaints of behavioral 

problems upon bus and failed to provide a monitor to supervise students, with the result being 

that one of the students sprayed him in the eyes with a fire extinguisher and caused him physical 

injury, were sufficient to state claim for violation of his substantive due process rights. 

Holding: The United States Court of Appeals, Fifth Circuit, held that (1) allegations in 

the complaint by the bus driver who transported special education students, that the school 

district ignored his complaints of behavioral problems upon the bus and failed to provide a 

monitor to supervise students, with the result that one of the students sprayed him in the eyes 
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with a fire extinguisher and caused him physical injury, were not sufficient to state a claim for 

violation of his substantive due process rights; and (2) denial of motion to amend complaint was 

not abuse of discretion. 

Reasoning: The United States Court of Appeals, Fifth Circuit, asserted that, in this case, 

there was no allegation that the defendants “used their authority to create an opportunity that 

would not otherwise have existed” for the student to attack McKinney. The Court agreed with 

the district court in describing McKinney’s working environment as dangerous. However, the 

court noted that there were no facts showing that the defendants took affirmative action to 

increase the risk over the dangers inherent in this working environment. Furthermore, McKinney 

faced nothing more than ordinary risks of driving the school bus that transported the special 

education students to and from Gilbert. Additionally, the court concluded that the due process 

clause did not require that the defendants place a monitor on the school bus. Lastly, the court 

concluded that the district court did not abuse its discretion by denying McKinney’s request.  

Disposition: The United States Court of Appeals, Fifth Circuit affirmed the district 

court’s judgment dismissing McKinney’s claims. 

 

2004 

Citation: Bottari v. Saratoga Springs City School, 771 N.Y.S.2d 261 (A.D. 3 Dept. 2004). 

Key Facts: In May 2002, the petitioner, a school bus driver employed by respondent 

Saratoga City School District, was reported by another driver, Brian Winne, for driving her bus 

erratically. A few days later, the petitioner confronted Winne and verbally berated him. The 

petitioner also told another coworker that she was going to “get a hit out on Winne” because he 

filed the report against her. Based upon these alleged incidents, four disciplinary charges were 
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filed against the petitioner pursuant to Civil Service Law §75. Upon completion of a hearing, the 

hearing officer sustained three of the charges, namely, that the petitioner had erratically operated 

a school bus, had used threatening and obscene language against Winne, and had threatened to 

“get a hit man to take Winne out.” The hearing officer recommended that the petitioner’s 

employment be terminated. The respondent Board of Education of the Sarasota Springs City 

School District recommended penalty. As a result, the petitioner commenced this CPLR article 

78 proceeding contending that her termination was procedurally flawed and the penalty was 

excessive. The Supreme Court determined that minor flaws in procedure did not vitiate the 

proceeding; however, considering the petitioner’s employment record, termination of her 

employment was harsh and excessive punishment. Consequently, the Supreme Court annulled 

the penalty and directed respondents to impose a different penalty. 

Issue: At issue was whether discharging a school bus driver for erratically operating a 

school bus, using threatening and obscene language against another bus driver who filed a report 

against her, and threatening to “get a hit man” to take other bus driver out, was disproportionate 

to the offenses.  

Holding: The Supreme Court, Appellate Division, Third Department, held that 

discharging the driver for erratically operating a school bus, using threatening and obscene 

language against another bus driver who filed a report against her, and threatening to “get a hit 

man” to take other bus driver out, was not disproportionate to the offenses. 

Reasoning: The Supreme Court noted that the board premised its termination decision 

upon, inter alia, the petitioner’s poor judgment and lack of remorse, the disturbing nature of her 

comments, the various safety issues, and the district’s strict policy concerns regarding threats of 

violence. Even assuming that a lesser penalty may have been more appropriate, the court noted 
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that it was not proper to substitute judgment for that of the board. Therefore, inasmuch as the 

court did not find the penalty of termination to be shocking or disproportionate under the 

circumstances, it concluded that the petition should have been dismissed. 

Disposition: The Supreme Court, Appellate Division, Third Department, ordered that the 

judgment be reversed, on the law, without costs, and petition dismissed.  

Citation: Canales v. Finley Middle School, 770 N.Y.S.2d 746 (2004). 

Key Facts: In an action to recover damages for personal injuries, etc., the defendants 

(Huntington Coach Corporation and Claude DeFay) appealed from so much an order of the 

Supreme Court, Suffolk County (Jones, J.) entered January 9, 2003, as denied their motion for 

summary judgment dismissing the complaint insofar as asserted against them, and the defendant 

Finley Middle School, Huntington Union School District No. 3, cross-appeals from so much of 

the same order as denied its motion for summary judgment dismissing the complaint and all 

cross claims insofar as asserted against it. The appeal arises from a personal injury suit brought 

against the bus company, bus driver, school, and school district alleging a sudden and unforeseen 

act which caused the infant plaintiff’s injuries, which could not have been prevented by any 

reasonable degree of supervision, and thus neither the school nor school district could be held 

liable for such injuries. 

Issue: At issue was whether the proximate cause of an infant plaintiff’s injuries was a 

result of negligence of a bus company and bus driver. 

Holding: The Supreme Court, Appellate Division, Second Department, held that (1) the 

sudden and unforeseen act that caused the infant plaintiff’s injuries could not have been 

prevented by any reasonable degree of supervision, and thus neither the school nor school district 

could be held liable for such injuries; and (2) absent proof that the bus company’s alleged 
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negligence was a proximate cause of the infant plaintiff’s injuries, b the us company and bus 

driver could not be held liable for such injuries. 

Reasoning: Finley Middle School and Huntington Union Free School District No. 3 

established its prima facie entitlement to judgment as a matter of law by demonstrating that the 

sudden and unforeseen act that caused the infant plaintiff’s injuries could not have been 

prevented by any reasonable degree of supervision. In response, the plaintiff’s failed to raise a 

triable issue. Moreover, the court noted that the Supreme Court should have granted the motion 

of the bus company, the defendant Huntington Coach Corporation, and the bus driver, the 

defendant, Claude DeFay, because in response to their demonstration of entitlement to judgment 

as a matter of law, the plaintiffs failed to submit evidence to raise a triable issue of fact as to 

whether their alleged negligence was a proximate cause of the infant plaintiff’s injuries.  

Disposition: The Supreme Court, Appellate Division, Second Department, reversed the 

judgment of the Supreme Court, Suffolk County. 

Citation: Hinkle v. Shepard School Dist. # 37, 92 P.3d 1239 (Mont. 2004). 

Key Facts: Rocky Hinkle, a freshman at Shepherd High School, traveled on the pep band 

bus to a basketball game in Belgrade on March 5, 1988. The band ate dinner at Pizza Hut and on 

the way back home some students requested a bathroom break. The bus driver stopped at a local 

convenience store and allowed the students to take a restroom break. While in the store, several 

students purchased water, which they drank on the bus. A little while later, Rocky needed to 

relieve himself and asked Browning (instructor) if he could get Horn (bus driver) to stop once 

more for a restroom break. Browning did not respond. After a second inquiry, Browning refused. 

Rocky then asked a third time and Browning ignored him. At this point, the bus was 

approximately 15 minutes away from Shepherd High School. The other students began to tease 
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Rocky by making references to running water and waterfalls. Approximately, a quarter of a mile 

from school, Browning announced that no one could leave the bus before it was cleaned. The 

other students, aware of Rocky’s situation, cheered. Rocky said, “You let me off this fucking 

bus.” Browning asked Rocky what he said and Rocky repeated himself. The following day, 

Browning informed Rocky that he would not be able to participate in the pep band during the 

next game due to his use of profanity. The following Monday, Rocky was summoned to the 

principal’s office and given a 1-day out-of-school suspension for his use of profanity. After 

returning from the suspension, Rocky was informed that he would have 3 days of isolated lunch. 

On Friday, March 13, Rocky went to spend the weekend with his brother. During this time, 

Rocky became ill and was diagnosed with Type I Diabetes. Dr. Gunville, Rocky’s doctor, stated 

that Rocky’s life, including the stress from the bus incident, could have contributed to the 

diabetic situation. He stated that Rocky’s behavior was a symptom of his emerging diabetic 

condition. The defendants moved for summary judgment on the grounds that they owed no duty 

to protect Rocky from injuries that were not foreseeable.  

Issue: At issue was whether a school bus driver and high school band director owed a 

duty to a student, who asserted that their negligence resulted in injury to the student. 

Holding: The Supreme Court of Montana held that (1) in determining whether the driver 

and instructor owed duty to the student, the proper focus was forseeability that the conduct of the 

driver and instructor could result in some injury to the student, rather than forseeability of 

particular injury to the student, and (2) the physician’s deposition, opining only that stress could 

have accelerated onset of, or agitated high school student’s medical condition, was not 

admissible on summary judgment.  
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Reasoning: On October 21, 2000, the District Court concluded that, even assuming 

arguendo that the chain of events stemming from the bus incident caused the onset of Rocky’s 

diabetes, such harm was unforeseeable by the defendants, and thus they did not have a duty to 

protect Rocky from such harm. The District Court also concluded that Hinkle’s expert failed to 

establish causation. Therefore, the court granted summary judgment in favor of the defendants. 

However, the Supreme Court of Montana concluded that the District Court erred in determining 

no duty was owed because the court focused on the forseeability of the particular injury as 

opposed to the forseeability that the defendants’ conduct could result in some injury to Rocky. 

However, the Court concluded that Hinkle’s testimony had not established a causal connection 

between the defendant’s actions and Rocky’s injuries. 

Disposition: The Supreme Court of Montana affirmed the District Court’s order of 

summary judgment for the defendants.  

Citation: Hunt ex Rel. Gende v. Clarendon, 691 N.W.2d 904 (Wisc.App. 2004).  
 
Key Facts: Clairene Hunt, who was 10 years old at the time, suffered personal injuries 

when she was hit by a car while crossing the street after being discharged from her school bus in 

the City of Milwaukee. The bus dropped her off at the corner of an uncontrolled intersection and 

proceeded to enter the intersection to turn left. Clairene began to cross the street by walking 

behind the bus while it was waiting to turn. She was struck by an oncoming car driven by 

Shalonda Briggs, who is a party to this action. The Hunts sued the driver of the bus, Joseph 

Brackman, alleging negligence. They also sued Johnson School Bus Company, alleging that 

Johnson was vicariously liable for Brackmann’s negligence and that Johnson was negligent in its 

training, instruction, and supervision of bus drivers. The Hunts subsequently amended their 

complaint and added a claim for uninsured motorist coverage under Johnson’s insurance policy 
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from Claredon on grounds that Clairene was “occupying” a “covered auto” at the time of the 

injury.  

The trial court granted the defendants’ motion for declaratory judgment, holding that the 

insurance policy does not afford uninsured motorist coverage to Clairene for her injuries. The 

trial court denied the defendants’ motion for summary judgment on the negligence claims. The 

negligence claims were tried to a jury, which returned a verdict finding that only Briggs and 

Clairene were causally negligent with respect to Clairene’s injuries. The trial court denied the 

Hunt’s motion for a new trial and entered judgment for defendants. The Hunts appealed.  

Issue: At issue was whether the duty of care that a school bus driver and driver owed to a 

student as a common carrier was the standard of care governing the conduct of a student and the 

car driver who struck the student.  

Holding: The Court of Appeals of Wisconsin held that (1) the company was a “common 

carrier” with a duty to exercise the highest degree of care for safety of passengers; (2) the failure 

to instruct on the school bus company’s duty as a common carrier and error in using the general 

negligence instruction required reversal; (3) the evidence of safety procedures that the company 

could have employed should have been admitted; and (4) the student was “occupying” the bus 

and therefore was insured under UM coverage. 

Reasoning: The Court of Appeals of Wisconsin asserted that Johnson School Bus Service 

satisfied all common law characteristics of a common carrier. The court noted that the jury 

should be instructed accordingly. The court indicated that it was guided by Lempke v. Cummings, 

253 Wis. 570, 34 N.W.2d 673 (1948), which discussed a private school bus company that 

provided transportation of school children in the context of its role as a common carrier. The 

court indicated that in that case, 
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The duty of a common carrier of passengers includes an obligation to furnish them a safe 
place in which to alight . . . and that duty is only satisfied if it exercises the highest degree 
of care and skill which reasonably may be expected of intelligent and prudent persons 
engaged in such a business. . . . 

 
Accordingly, the court indicated that Johnson is a common carrier as the term is used in 

negligence law, and the trial court should have instructed the jury consistent with WIS JI- CIVIL 

1025, which provides the specific parameters for common carriers instead of WIS JI-1005, the 

general negligence instruction. The court reversed the declaratory judgment and held that 

Clairene was entitled to coverage under the uninsured motorist provisions of Claredon’s policy. 

At the conclusion of the trial, the Hunts moved for a directed verdict asking that Biggs, the driver 

of the car, not be included on the special verdict because there was no evidence that she was 

negligent. 

Disposition: The Court of Appeals of Wisconsin reversed the judgment of the Circuit 

Court and remanded for further proceedings. 

Citation: Jackson Public School Dist. v. Smith, 875 So.2d 1100 (2004). 

Key Facts: On January 21, 2000, Jaquan Cox, the infant plaintiff of Tasha Smith, was on 

his way to school in his mother’s van. His mother stopped the van on Nantucket Street and 

Jaquan attempted to cross the street in order to get to school. At the same time, a Jackson Public 

School District school bus driven by Wilbur Hardy was driving his bus south on Flag Chapel 

Road approaching the intersection of Nantucket and Flag Chapel. When the traffic cleared, 

Harper made a left turn onto Nantucket. As he made the turn, the school bus struck Jaquan 

pinning him under the fender of the bus. Hardy immediately entered the bus and put it in reverse 

to back off of Jaquan’s hand. Jaquan suffered numerous scrapes, cuts, and serious damage to his 

right hand. Smith sued Hardy and the Jackson Public School District. JPS’s liability was 

premised on the doctrine of respondent superior since Hardy was a JPS employee and on the 
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theory of negligent hiring, training, and retaining Hardy. Additionally, Smith alleged that JPS 

failed to develop, implement, and/or enforce a reasonable and prudent safety program for the 

area. The action was brought under the Mississippi Tort Claims Act. 

Issue: At issue was whether the awarded damages against the Jackson Public School 

District were proportionate to the offense in the case where a student’s mother let her child out of 

her van on the right side of the street where there were no crosswalk or crossing guard and she 

was struck by a school bus. 

Holding: The Court of Appeals of Mississippi held that (1) the student’s mother who let 

the student out of her van on the right side of the street where no crosswalk or crossing guard 

was present was not contributorily liable for injuries sustained by student; and (2) the award of 

$850,000 in damages for the student was so high as to be unreasonable at first blush and was 

contrary to the overwhelming weight of the credible evidence, and therefore the damages award 

would be remitted to $400,000. 

Reasoning: The Court of Appeals of Mississippi found that the circuit judge was in 

manifest when he found that Smith was not also negligent. Upon review of the testimony of 

Jasper Gray, a passenger on the bus, who testified that he saw Jaquan exit the van, walk to the 

back of the van, and prepare to cross the street, the court found that Hardy was liable for his 

actions. The evidence demonstrated that Jaquan suffered severe injuries to his right hand and 

needed extensive surgeries between January 2000 and November 2000 to remedy his injuries and 

that he underwent significant pain during these processes. Moreover, the testimony of Dr. 

William Lineaweaver, a plastic surgeon, gave a more explicit account of Jaquan’s damage. Thus, 

the court conceded that the trial court had ample material in the record to justify a reasonable 

award of damages. However, the Court of Appeals found that the amount of $850,000 was so 
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high as to be unreasonable at first blush and is contrary to the overwhelming weight of credible 

evidence.  

Disposition: The Court of Appeals of Mississippi remitted damages to $400,000 if the 

remitter was accepted by Tasha Smith within 10 days after the judgment of the court becomes 

final. If the remitter is rejected, the judgment of the court is reversed and remanded for a new 

trial on damages only. 

Citation: Kohn v. Laidlaw Transit, Inc., 808 N.E.2d 564 (2004). 

Key Facts: Morris Kohn amended a complaint that contained three nearly identical counts 

for negligence against the defendants, Laidlaw Transit, Inc., Mayflower Contract Services, Inc., 

and Alice M. Millender, a school bus driver. Kohn alleged that Millender was operating a school 

bus in a southerly direction on Washington Avenue in the City of Madison, when she stopped the 

school bus to drop off a passenger, Tyrone Collins. She alleged that she collided with Tyrone as 

Tyrone attempted to cross Washington Avenue in front of the bus, because Millender failed to 

operate the mechanical arm and stop sign on the bus. Kohn further alleged that he was attacked 

by bystanders and suffered serious injuries to his face and head when he attempted to render 

assistance to Tyrone. Kohn contended that Millender owed a duty to him to exercise reasonable 

care in using the arm and sign on the side of the bus to warn vehicles and prevent them from 

passing while passengers were departing. Kohn alleged that the defendants committed the 

following negligent acts or omissions which proximately caused his injuries: 

(a) Failed to operate, utilize, and extend the mechanical stop sign and arm from the side 

of the bus so as to prevent the plaintiff’s vehicle from colliding with one of the 

buses passengers; 
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(b) Failed to operate, utilize, and extend a mechanical stop sign and arm from the side 

of the bus to warn the plaintiff of the existence of departing bus passengers; 

(c) Failed to render assistance to the plaintiff as he was being assaulted, attacked, and 

battered by his assailants; 

(d) Failed to inform the angry mob which had gathered around the plaintiff that the 

mechanical stop sign and arm had not been extended from the side of the bus; and  

(e) Negligently and carelessly made statements at the scene of the accident and 

deployed the mechanical stop arm after the plaintiff’s vehicle struck the child, 

which inflamed the bystanders to take hostile actions against the plaintiffs.” 

The defendants stated in their renewed motion for a summary judgment that Millender 

was employed as a bus driver for Laidlaw, Transit, Inc. Millender stopped the bus to drop off 

Tyrone and Jessica Collins. When Millender stopped the bus, she opened the door, which 

extended the mechanical arm and stop sign. Tyrone and Jessica’s mother entered the bus to sign 

her children off the bus. Millender closed the door when they exited the bus, which automatically 

retracted the mechanical arm and stop sign. 

The defendants’ motion contained the following four arguments: (1) the defendants owed 

no duty to Kohn because Tyrone’s mother signed Tyrone off the bus and had custody of him at 

the time of the incident, (2) the defendants fulfilled any duty imposed by Illinois law because 

Millender extended the arm and sign when Tyrone was exiting the bus, (3) the defendants did not 

owe Kohn a duty because he was the victim of a criminal attack constituted by a subsequent 

independent act that broke the causal connection between Millender’s acts or omissions and 

Kohn’s injuries.  
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Issue: At issue was whether injuries to a motorist who was attacked by bystanders after 

he struck passengers that had departed from a school bus were foreseeable and whether the bus 

driver had a duty to protect the motorist from the attack when the driver had no knowledge of 

crime in the area in which the attack occurred. 

Holding: The Appellate Court of Illinois, Fifth District, held that (1) the injuries to the 

motorist were not foreseeable, for purposes of determining whether the bus driver and bus 

company had a duty to protect the motorist from the attack; (2) imposing a duty on bus drivers to 

protect nonpassengers and to prevent intentional and criminal conduct would create an 

impossible burden, for purposes of determining whether the bus driver and bus company had a 

duty to protect motorists from an attack; (3) the injuries to the motorist were not proximately 

caused by the actions of the bus driver; and (4) the bus driver did not provide substantial 

encouragement to the motorist’s attackers.  

Reasoning: The Appellate Court of Illinois, Fifth District, noted that in this case, the 

determination as to whether the defendant owed a duty of care to Kohn, because without a duty 

there can be no negligence. Accordingly, the court noted that Kohn had not alleged or argued 

that a special relationship exists which gives rise to a duty. Therefore, the court applied ordinary 

negligence principles to decide whether to recognize a duty in this case. The court asserted that 

the parties do not stand in relation to one another such that the court was required to impose a 

duty in this case. The court examined the forseeability of Kohn’s injuries and whether they were 

likely to result from Millender’s conduct as alleged by Kohn. Accordingly, upon the review of 

evidence, the court stated that there is simply no evidence in this case which tends to show that it 

was objectively reasonable for Millender to expect Kohn to be attacked by an angry mob 
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following an accident involving her operation of the bus and a passenger. Thus, the court 

concluded that Kohn’s injuries were not reasonably foreseeable or likely to occur. 

Disposition: The Appellate Court of Illinois, Fifth District, affirmed the judgment of the 

circuit court granting summary judgment to the defendants. 

Citation: Summers v. Cambridge Joint School Dist. 432, 88 P.3d 772 (2004). 

Key Facts: On April 1, 1999, a pickup traveling on U.S. Highway 95 struck a 5-year-old 

child, Ryan Summers, causing him serious injuries. On that day at approximately 3:30 in the 

afternoon, the school bus driver, Robert Wood, an employee of the Cambridge School District, 

dropped off Ryan and his older brother Matthew at their stop. The boys exited the bus and 

crossed in front of the school bus, safely reaching their driveway on the opposite side of the 

highway. Then they walked approximately 20 feet up their driveway toward their home. At some 

point, some papers flew out of Matthew’s possession and onto the roadway. When the bus driver 

recognized that Matthew intended on reentering the highway, he reextended the stop arm of the 

bus to allow Matthew to reenter the highway to get his papers. However, Matthew motioned the 

driver on. The school bus proceeded with several cars following him. After the school bus had 

left, Matthew crossed the highway to retrieve his paper, at which time he was struck by a pickup 

truck. Summers filed suit against Cambridge School District alleging that the bus driver had 

acted recklessly in failing to keep a lookout and maintaining an area of safety by leaving the 

flashing lights on and stop sign of the bus engaged. Furthermore, Summers alleged that the 

school bus driver breached his duty of care for his students resulting in serious injuries to Ryan. 

The district court granted summary judgment in favor of the school district and this appeal 

followed. 
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Issue: At issue was whether the Cambridge Joint School District No. 432 had a student 

under its control or custody when he was struck and injured by a truck shortly after the school 

bus driver drove off.  

Holding: The Supreme Court of Idaho held that the school district did not have the child 

under its control or custody at the time of the accident and, thus, did not have a duty to protect 

the child.  

Reasoning: The Supreme Court of Idaho concluded that the school bus driver deposited 

Ryan Summers in a safe place. The court noted that the driver reextended the stop arm and 

beckoned with the Summer’s boys to come back into the highway to retrieve the papers. The 

boys refused, and Matthew waved the driver on. Appropriately, the court indicated that neither 

the driver nor the school district owed any further duty of care to Ryan Summers. Moreover, the 

court concluded that the plaintiff failed to submit sufficient evidence to establish an essential 

element of the negligence claim. The claim versus the school district therefore must fail. The 

court cited that the district court had not erred in granting summary judgment to the Cambridge 

School District.  

Disposition: The Supreme Court of Idaho concluded that since the district did not owe a 

duty of care to Summers, the issue as to immunity, proximate cause, and filing the appropriate 

notice of tort claim did not need to be addressed in this case. Moreover, the court affirmed the 

district court’s summary judgment. 

 

2005 

Citation: E. Michelle Worthington, on behalf of a minor child, J.W. v. Elmore County 

Board of Education (2005). 
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Key Facts: This was a 42 U.S.C. §1983 suit filed against the Elmore County Board of 

Education and various defendants alleging that Michelle Worthington’s son was sexually 

assaulted by another student on his special education bus. Worthington also asserted a state law 

negligence claim against the bus driver, Henry Blake. The magistrate judge held a jury trial but, 

at the close of Worthington’s case, granted summary judgment as a matter of law in favor of the 

board and Blake. On appeal, Worthington challenged the grant of judgment as a matter of the 

law only as to her §1983 claim against the board and her negligence claim against Blake.  

At the time of the incident, October 3, 2002, J.W. was 7 years old and was enrolled in the 

Intensive Therapeutic Placement Center (“ITPC”) in the Elmore County School System. 

According to the parties’ joint stipulation of facts, ITCP is “an alternative school for students 

with behavioral and emotional problems.” While enrolled at ITPC in the fall of 2002, J.W. 

regularly rode a small, special education bus, with five seats and spaces for wheelchairs, to and 

from school. This bus transportation was provided by the board. 

J.W.’s bus ride to school each day was about 30 miles, and there was a specified 

authorized location at which the bus driver was to pick J.W. up in the morning and drop him off 

in the afternoon. On October 3, 2002, J.W.’s regular bus driver was absent, and Henry Blake, a 

substitute bus driver for the Elmore County School System, was called in to drive the bus. J.W. 

alleged that he was sexually molested and assaulted on the bus that afternoon by J.M., another 

student who was 11 years old at the time. According to J.W., J.M. offered J.W. candy if he came 

and sat next to J.M. in the bus seat. J.M. then pulled out his penis, shook it, and convinced J.W. 

to shake it and to put his mouth around it. J.M. then turned J.W. around, pulled his pants down, 

and attempted to penetrate J.W.’s anus. When J.W. complained that it hurt, J.M. turned J.W. 

around and again convinced him to shake J.M.’s penis until he ejaculated.  
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That afternoon, Henry Blake let J.W. off at a stop other than his authorized stop. J.W. 

was picked up by another bus driver, who found J.W. walking along the highway more than a 

mile from home and took J.W. home. J.W. told his mother of the alleged events, and 

Worthington contacted the Elmore County Sheriff’s Department. J.W. was taken to the hospital 

to be examined and also gave a statement to Elmore County Sheriff’s Deputy R.G. Head.  

Issue: At issue was whether Henry Blake, the bus driver, was entitled to state-agent 

immunity under Alabama law.  

Holding: The United States District Court for the Middle District of Alabama held that 

there was not a causal connection between any failure to train bus drivers and the alleged assault. 

Reasoning: The United States District Court for the Middle District of Alabama referred 

to Article I, §14 of the Alabama Constitution, which stated “the State of Alabama shall never be 

made a defendant in any court of law or equity” when determining its reason for its ruling. 

Furthermore, the Alabama Supreme Court has extended this sovereign immunity to municipal 

boards of education, as local agencies of the state, and to a person who acts as an agent of such 

board if the act was committed while that person was performing certain types of duties that are 

“discretionary” or require the exercise of judgment. Furthermore, the court concluded that the 

Alabama Supreme Court has held repeatedly that the supervision of students is an act involving 

discretion and judgment, and that persons engaged in such supervision are entitled to immunity 

from negligence suits. Blake’s performance of the task involved the exercise of judgment in 

supervising public education students while driving the bus. Thus, Blake was “exercising 

judgment in the discharge of duties imposed by statute, rule, or regulation in . . . educating 

students” and is entitled to immunity under Alabama law.  
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Disposition: The United States District Court for the Middle District of Alabama affirmed 

the magistrate judge’s grant of summary judgment as a matter of law in favor of the defendants.  

Citation: Los Fresnos Consol., ISD v. Southworth, 1156 S.W.3d 910 (Tex.App.--Corpus 

Christi 2005).  

Key Facts: On August 27, 2001, April Clark and Veronica Contreras were riding as 

passengers in a school bus owned by the Los Fresnos Independent School District. According to 

the appellee’s petition, the school bus was traveling east on FM 510 when it veered off the road 

and rolled onto its right side in a plowed field. Appellees contend that at the time of the accident, 

the bus was being driven by Raquel Fortuna in the course and scope of her employment with the 

school district. Appellees allege Fortuna was negligent in the manner in which she operated the 

school bus and negligent per se in violating various provisions of the Texas Transportation Code. 

Appellees sued Fortuna and the school district seeking damages for the alleged physical injuries 

sustained by Clark and Contreras, as well as medical expenses incurred by Shelly Southworth 

and Isabel Gutierrez. 

Fortuna was covered by liability, or errors and omissions, insurance provided by the 

school district. The insurance carrier resolved nearly all the claims against Fortuna asserted by 

other claimants involved in the accident; however, it did not settle the claims with the appellees. 

As of November 2003, the insurer had paid various claimants, collectively, an amount in excess 

of $100,000 for damages allegedly caused by Fortuna’s conduct. The school district filed a plea 

to the jurisdiction arguing it was immune from the appellee’s claims because Fortuna enjoyed 

immunity for any reason for any amount in excess of the statutory cap of $100,000 set by section 

108.002 of the Texas Civil Practice and Remedies Code Ann. §108.002. The appellees 

responded to the school district’s jurisdictional plea and simultaneously moved to non-suit 
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Fortuna. The trail court granted the non-suit and denied the plea the jurisdiction. The appellant 

then filed an interlocutory appeal with this court.  

Issue: At issue was whether a school bus driver’s duties were discretionary and protected 

by official immunity or ministerial and not protected by official immunity. 

Holding: The Court of Appeals of Texas, Corpus Christi-Edinburg, held that (1) the 

students pled sufficient fact to invoke Texas Tort Claim Act (TTCA) waiver of the district’s 

immunity; (2) the driver’s duties were “ministerial” and thus official immunity did not protect 

driver so as to allow the district to assert the driver’s official immunity as a defense; and (3) the 

payments in excess of $100,000 by the driver’s liability insurance carrier to persons injured in 

the accident did not limit the district’s liability. 

Reasoning: The Court of Appeals of Texas, Corpus Christi-Edinburg cited that, in this 

case, Fortuna was not under any duty to make any decision other than driving the bus. The 

accident that caused the appellee’s injuries allegedly resulted from the manner in which the bus 

was being driven and not from any discretionary decision or election made by Fortuna. The 

school district offered on evidence that Fortuna’s duties were ministerial; therefore, she is not 

protected by official immunity. Furthermore, the court indicated that Fortuna was not entitled to 

official immunity and therefore held personally liable to the appellees under Texas law.  

Disposition: The Court of Appeals of Texas, Corpus Christi-Edinburg, affirmed the trial 

court’s order denying the appellant school district’s plea to the jurisdiction. 

Citation: Montoya v. Houston Independent School Dist., 177 SW 3d 332 (2005). 

Key Facts: Marcos sustained personal injuries when he fell from the emergency exit of a 

moving school bus owned and operated by Houston Independent School District and driven by 

HISD employee, Veronica Dampha. At the time of the incident, Marcos was 8 years old and 
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enrolled in special education in HISD. He had previously been diagnosed with mental retardation 

and other mental handicaps. Prior to the incident, Marcos had a history of aggressive behavior on 

the school bus, including a history of leaving his seat on the bus, running around on the bus, and 

attempting to exit the bus using the emergency exit. 

On April 24, 2002, HISD equipped Marcos’s school bus with a special child proof 

harness to restrain him. However, the harness did not effectively restrain Marcos, and on May 5, 

2002, Marcos was able to free himself from the harness. On May 14, 2002, the day before the 

incident, Marcos freed himself and opened the rear emergency door, but did not fall out of the 

bus. However, on May 15, 2002, Marcos freed himself again, opened, and fell through the 

emergency exit, sustaining the personal injuries giving rise to this lawsuit. The Montoya’s sued 

HISD and the HISD driver alleging that HISD was negligent in the operation or the use of 

Marcos’s school bus. In their first amended petition, the Montoya’s alleged that HISD was 

negligent in the following ways: (a) failing to properly use the child proof harness; (b) failing to 

maintain a reasonable lookout, and notice that Marcos had disengaged the harness; (c) failing to 

stop the bus before Marcos reached the emergency door, opened it, and fell through it; (d) failing 

to equip the school bus with an adequate restraining device; and (e) failing to instruct the bus 

driver in the proper use of the harness.  

HISD filed an answer pleading “all the exceptions and exemptions from, and limitations 

on, liability provided in the Texas Tort Claims Act.” Contemporaneously, with filing its answer, 

HISD filed a motion to dismiss and plea to jurisdiction, asserting that HISD was entitled to 

governmental immunity and that the trial court lacked the jurisdiction to hear the Montoya’s 

claim. HISD further asserted that Marcos’s injuries did not arise from the operation or use of a 



257 

motor-driven vehicle, and thus the Montoyas’ allegations did not trigger a waiver of the HISD’s 

immunity under the Texas Tort Claims Act. 

Issue: At issue was whether a bus driver’s failure to properly use a harness on a mentally 

handicapped student who had to be restrained so he did not leave his seat related to the operation 

of a bus and constituted negligence.  

Holding: The Court of Appeals of Texas, Houston (1st Dist.) held that the school district 

enjoyed immunity from liability. 

Reasoning: The Court indicated that HISD was a governmental unit, thus it is immune 

from liability for Marcos’s injuries unless that immunity had been waived by the Texas Tort 

Claims Act. Accordingly, the Court noted that a governmental unit is responsible for, 

(1) property damage, personal injury, and death proximately caused the wrongful act or 

omission or the negligence of an employee acting within the scope of employment if: 

(A) the property damage, personal injury, or death arises from the operation or 

use of a motor-driven vehicle or motor-driven equipment; and 

(B) the employee would be personally liable to the claimant according to Texas 

law.  

Furthermore, the court indicated that the Montoya’s failed to demonstrate that Marcos’s 

injuries actually arose from the bus driver’s operation or use of the bus. Moreover, the court 

noted that while it was generally true that a driver’s negligent failure to timely stop a vehicle to 

avoid a collision would relate to the operation of that vehicle, here the Montoyas’ allegations 

concern the bus driver’s failure to stop the bus to prevent Marcos from falling off the bus. 

Accordingly, this allegation actually relates to the bus driver’s duty to supervise and respond to 

Marcos’s behavior on the bus, not the operation of the bus. Furthermore, the court concluded that 
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Marcos’s injuries did not result from the operation of the bus. Additionally, with regard to the 

second aspect of the case, the court concluded that the Montoyas’ allegations concerning the 

driver’s failure to maintain a reasonable lookout falls squarely into the category of cases relating 

to the direction, control, and supervision of students. Thus, the Montoyas’ allegation regarding 

the claim failed to demonstrate the required nexus between the driver’s negligence and the 

plaintiff’s sustained injuries. Finally, the court concluded that in this case, the Montoyas’ 

allegations did not demonstrate that Marcos’s injuries actually resulted from the operation of the 

bus. Rather, the injuries were caused by affirmative actions of opening the emergency door and 

exiting the bus while it was in motion. 

Disposition: The Court of Appeals of Texas, Houston (1st Dist.) affirmed the order of the 

trial court granting HISD’s plea to jurisdiction. 

Citation: Simmons Ex Rel. Simmons v. Columbus County, 615 S.E.2d 69 (2005). 

Key Facts: This case concerns a claim filed under the Tort Claims Act against the 

Columbus County Board of Education. The claim deals directly with a fight on a school bus that 

resulted in injuries. The claim was heard by the Industrial Commission, which rendered a 

judgment and the plaintiffs appealed. More specifically, the facts of the case are presented as 

follows. On February 20, 1995, the plaintiff, Ashleigh Simmons, boarded her bus, which was 

driven by Emma Ford-Williams at Evergreen Elementary School in Columbus County, North 

Carolina. The plaintiff, then 11 years old, sat four rows behind Williams. Prior to leaving the 

school and pulling out onto the road, the plaintiff called out to Williams that another boy, Andre, 

was standing up. Words were then exchanged between Andre and the plaintiff and subsequently 

Andre’s older brother, Jasper Williams (Jasper) left his seat and began hitting the plaintiff. 
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Jasper, an eight grader, was over 6 feet tall and weighed between 175 to 200 pounds, while the 

plaintiff was only 4 feet tall and weighed 124 pounds. 

The facts, as determined by the Commission, are that the attack began before the school 

bus left the school and was noticed by Williams prior to turning onto Old Highway 74. The 

distance between the bus stop pickup area and the intersection with Old Highway 74 was 

approximately 230 feet. When Williams noticed the fight, she responded by yelling behind her: 

“Y’all stop what you’re doing.” Although the plaintiff initially defended herself, she was 

eventually knocked to the floor. It was then that Jasper repeatedly kicked her. According to the 

Commission’s findings, this escalation of the attack occurred as the bus turned onto Old 

Highway 74. As the fight escalated, Williams decided to return to the school which took, 

according to the plaintiff’s evidence, about one and one-half minutes from the point that 

Williams noticed the fight. When the bus returned to the school, Williams motioned for a male 

teacher to enter the bus and he stopped the fight. At no pint did Williams attempt to stop the 

fight. As a result, the plaintiff’s injuries occurred.  

Issue: At issue was whether an elementary school student’s action brought against the 

Columbus County Board of Education under the Tort Claims Act arose from a school bus 

driver’s failure to stop a fight was a breach of duty and a total disregard for duty of care.  

Holding: The Court of Appeals of North Carolina held that (1) the evidence supported the 

Commission’s findings that the school bus driver noticed the fight prior to turning onto the 

highway and the fight escalated as the bus turned onto highway; (2) the evidence supported the 

Commission’s finding that there was a safe place where the driver could have stopped bus; (3) 

the evidence supported the Commission’s conclusion that the driver breached her duty to the 

student; (4) the evidence supported the Commission’s conclusion that the driver’s breach of her 
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duty to student was the proximate cause of the student’s injuries; (5) the board failed to establish 

a contributory negligence defense. 

Reasoning: The Court of Appeals of North Carolina indicated that there was competent 

evidence in the record from which the Full Commission could have inferred that Williams 

noticed the fight prior to turning onto Old Highway 74 and that the fight escalated as the bus 

turned onto the highway. Furthermore, the court noted that there was no evidence that Ms. 

Williams could not locate a spot to pull over to the side of the road safely to enable her to restore 

order and safety on her bus. In this case, the court concluded that the facts support the conclusion 

that Williams did not meet her duty to follow the rules of safety for school bus drivers. Williams 

testified that she would have followed the same procedure of returning to school even if the 

incidence had happened 10 miles away, which the court noted was a disregard for the established 

rules. With regard to contributory negligence, as a defense for the defendants, the court 

concluded that the defendant did not prove the contributory negligence of the 11 year old, of 

which would have been presumed incapable of such negligence in North Carolina as defined in 

Weeks v. Bernard, 265 N.C. 143 S.E.2d 809 (1965) asserting that children ages 7 to 14 were 

incapable of contributory negligence. The defendants offered no evidence suggesting that the 

plaintiff did not handle herself as a normal 11-year-old girl. Thus the Commissions judgment 

was intact. 

Disposition: The Court of Appeals of North Carolina affirmed the Commission’s decision 

as a matter of the law. 
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2006 

Citation: Corona v. Suffolk Transp. Service, INC., 815 N.Y.S.2d 254 (A.D. 2 Dept. 

2006).  

Key Facts: In an action to recover damages for personal injuries, etc., the defendants, 

Suffolk Transportation Service, Inc., and Sally Pancatto, appeal from an order of the Supreme 

Court, Suffolk County (Tanenbaum, J.) dated April 20, 2005, which denied their motion for 

summary judgment dismissing the complaint insofar as asserted against them. During March and 

April of 2001, the infant plaintiff, then a first grader, allegedly was assaulted by a second grader 

while being transported on a school bus owned and operated by the defendant Suffolk 

Transportation Services, Inc. (hereafter STS), and driven by the defendant Sally Pancotto. The 

plaintiffs commenced this action alleging, inter alia, that STS and Pancotto (hereafter 

collectively the defendants) failed to provide adequate supervision of the students on the bus. 

The Supreme Court denied the defendant’s motion for summary judgment dismissing the 

complaint insofar as asserted against them. 

Issue: At issue was whether a school bus driver and school bus company had constructive 

notice of a student’s alleged proclivity to assault other students and were liable for injuries 

sustained under the theory of inadequate supervision for injuries sustained by a first grader who 

was allegedly assaulted on three occasions during transport.  

Holding: The New York Supreme Court, Appellate Division, Second Department, held 

that the bus driver and bus company did not have actual or constructive knowledge of the 

student’s alleged proclivity to assault other students.  

Reasoning: The Supreme Court noted that the defendants established their prima facie 

entitlement to summary judgment by submitting evidence that they had no actual or constructive 
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notice or knowledge of the assailant’s alleged proclivity to engage in misconduct. Moreover, the 

court indicated that the deposition established that there was no prior notice of any problems or 

complaints regarding the assailant, and that the infant plaintiff did not inform anyone of the 

assaults until she told her mother about them approximately 6 months after the latest incident. 

Therefore, the court opined that the Supreme Court should have granted the defendant’s motion 

for summary judgment dismissing the complaint insofar as asserted against them. 

Disposition: The New York Supreme Court, Appellate Division, Second Department, 

reversed the decision of the Supreme Court granting motion for summary judgment for the 

defendants.  

Citation: Elgin Independent School Dist. v. RN, 191 S.W.3d 263 (2006). 

Key Facts: In the late morning of November 1, 2003, 5-year-old R.N. was picked up by 

an Elgin Independent School District school bus to go to her half-day pre-kindergarten class. 

Emilla Lopez was the driver of the bus and Dora Morua was the monitor. Newman alleged the 

following acts by Lopez and Morua thereafter: 

Defendants Lopez and Morua had actual knowledge and knew how plaintiff Newman 
(the child) was seated on their bus and drove the minor child to school. Defendants 
arrived at school, exited a parked bus and failed and refused to look in their bus to assure 
that Plaintiff Newman, a child of five years ago, fell asleep during the drive to school and 
was unaware the bus had arrived. Defendants locked plaintiff inside the bus until 
approximately 3 P.M. without adequate ventilation, water and supervision. Plaintiff 
Newman awoke and tried to exit the bus and found herself locked inside the bus. 
Newman cried, screamed and tried to get the attention of defendant’s employees but her 
calls were ignored. Plaintiff was confined inside the hot, uncomfortable vehicle 
throughout the majority of the day. Plaintiff was frightened and physically and 
emotionally injured because of defendant’s negligence.  
 
Newman made these allegations against Lopez and Morua the basis for a negligence 

claim against Elgin I.S.D., pleading that “the negligent, careless and reckless disregard of duty of 

defendant Elgin Independent School District consisted of leaving the plaintiff locked inside their 
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bus,” as well as negligence claims against Lopez and Morua . . . and failure to monitor the 

presence of plaintiff, a minor child, in the bus.” Newman pleaded that “plaintiffs have suffered 

physical and emotional trauma and damages” from R.N’s being left on the bus, including R.N.’s 

past and future medical care, pain, and suffering, physical impairment, mental anguish, “fear of 

future disease or condition,” and “cost of medical monitoring and prevention in the future.” 

Newman also sought her own past and future medical expenses, mental anguish, fear of future 

disease or condition,” and “cost of medical monitoring and prevention in the future.” Elgin I.S.D. 

filed a plea to the jurisdiction based on sovereign immunity, asserting that Newman had failed to 

demonstrate a valid waiver of immunity under the tort claims act. The district court denied its 

plea to the jurisdiction and Elgin took this interlocutory appeal.  

Issue: At issue was whether a Kindergarten student’s injuries allegedly resulting from 

being left on a school bus for the afternoon, to the extent that they were caused by driver’s and 

bus monitor’s failure to unload the student from the bus, resulted from a failure of supervision or 

from the “use or operation” of the bus thus establishing a waiver of immunity by school district 

under the Tort Claims Act. 

Holding: The Court of Appeals of Texas, Austin, held that (1) the bus driver’s failure to 

unload the daughter was a failure of supervision, not a “use or operation” of the bus waiving 

governmental immunity, but (2) the bus driver’s alleged action in locking the door was a use of 

the school bus, waiving immunity under the Tort Claims Act. 

Reasoning: The Court held that the bus in this case was not in operation; it was parked, 

empty, with the motor off. The driver was not aboard. The bus was not “doing or performing a 

practical work”; it was not being “put or brought into action or service”; it was not being 

“employed or applied to a given purpose.” The bus was nothing more than the place where the 
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plaintiff happened to injure herself. The heart of the issue with regard to whether immunity has 

been waived here is whether Newman’s alleged injuries arose from one of the uses of the bus. In 

analyzing the case, the court first asserted that for sovereign immunity to be waived under 

section 101.021 of the tort claims act, the plaintiff’s injuries must actually have been caused by 

the use or operation of a motor vehicle--”the operation or use of a motor vehicle “does not cause 

injury if it does no more than furnish the condition that makes the injury possible.” Second, 

injuries arising from the supervision of bus passengers do not arise from the operation or use of a 

vehicle. Third, passengers’ injuries attributable to a bus driver’s decisions and actions regarding 

whether and when passengers disembark the bus, and their safety in doing so, are considered 

supervisory in nature. Lastly, only where the injuries arise from some “affirmative action” 

actually using or operating the bus is immunity waived. In this case, the action is a use of the 

bus. The alleged locking of the door distinguishes Newman’s allegations from those stating 

merely injuries caused by negligent supervision. For this reason, the court concluded that the 

Newmans have alleged a valid waiver of sovereign immunity and that the district court did not 

err in denying Elgin I.S.D.’s plea to jurisdiction.  

Disposition: The Court of Appeals, Austin, affirmed the district court’s order denying 

Elgin I.S.D’s plea to the jurisdiction. 

Citation: Griffin v. Willoughby, 311 Ill.Dec. 21, N.E.2d 1007 (Ill.App. 4 Dist. 2006). 

Key Facts: On April 26, 2005, the plaintiff, James Griffin, filed a complaint against the 

defendant, Brenda R. Willoughby, a school bus driver, alleging the defendant’s negligence in a 

collision that occurred on February 18, 2004, between the plaintiff’s vehicle and the school bus 

the defendant was driving. The defendant moved to dismiss pursuant to section 2-619 of the 

Illinois Code of Civil Procedure (Code) (735 LLCS 5/2-619) (West 2004)), urging the plaintiff’s 
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complaint was barred by the 1-year limitations period contained in section 8-101 of the Tort 

Immunity Act. In an accompanying affidavit, the defendant attested she was transporting 

students in the course of her employment with the Okaw Valley Community Unit School District 

(school district) at the time of the collision. The defendant moved to dismiss. In an attached 

affidavit, King (plaintiff’s attorney) attested that she began handling the plaintiff’s claim on May 

17, 2004, and tried to call the plaintiff several times before receiving a letter from Geishler 

(defendants attorney) dated July 21, 2004. King stated no further communication occurred from 

late July 2004 to early December 2004. On April 20, 2005, King contacted Geisler to inquire if a 

suit had been filed. It was at this time that Geisler stated that he was not aware that school-bus 

accidents were governed by a 1-year limitations period. On March 15, 2004, Geisler contacted 

the insurance company informing them that he represented the plaintiff and inquired about the 

policy limits for the collision. Pam Kalfen, the senior claim representative for the insurance 

company asked Geisler to submit all of the plaintiff’s medical bills and records. On April 20, 

2005, the insurance company contacted Geisler and informed him that it intended to assert the 

Tort Immunity Act’s 1-year limitation period. On December 23, 2005, the trial court granted the 

defendant’s motion to dismiss because the limitations period applied to the plaintiff’s cause of 

action. The plaintiff filed motions to reconsider pursuant to new legal theory of equitable tolling. 

The court denied that motion as well and an appeal followed.  

Issue: At issue was whether a personal injury suit against a school bus driver arising from 

an accident was subject to the 1-year statute of limitations applicable to claims against local 

government entities or their employees. 

Holding: The Appellate Court of Illinois, Fourth District, held that (1) the 1-year 

limitations period for local governmental immunity applied regardless of likelihood of immunity 
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defense; (2) the 1-year limitations period for local governmental immunity applied rather than 

the 2-year personal injury limitation period; (3) the school bus driver was not equitably estopped 

from asserting the statute of limitations defense; and (4) the 1-year limitations period was not 

equitably toiled.  

Reasoning: The Appellate Court of Illinois, Fourth District, referred to section 13-202 of 

the Code, which provides that personal-injury actions must be commenced within 2 years after 

the cause of action accrued. Accordingly, the court asserted that in this case the plaintiff’s action 

was time barred and the trial court properly dismissed it on that basis. Furthermore, the court 

noted that Geisler’s statement that no one from the insurance company contended it would assert 

the Tort Immunity Act’s limitations period until after the period had run does not show the 

insurance company intended or expected the plaintiff to delay filling suit. Moreover, the 

affidavits revealed that Geisler did not know school-bus collisions were covered by the 1-year 

limitations period. Additionally, the court noted that nothing indicated that the insurance 

company knew of Geisler’s mistake concerning the applicable limitations period, and it had no 

duty to inform Geisler of the applicable period. Therefore, the court concluded that the trial court 

did not err in rejecting the plaintiff’s equitable-estopped argument and dismissing the plaintiff’s 

amended complaint. 

Disposition: The Appellate Court of Illinois, Fourth District, affirmed the decision of the 

trial court’s judgment. 

Citation: Wiggington v. White, 847 N.E.2d 646 (Ill.App. 1 Dist. 2006). 

Key Facts: Lynnan Wiggington, an employee of Round Lake School District, had been 

employed as a school bus driver for the district for 12 years. Prior to that time, Wiggington 

served as a bus driver for another 12 years for other employers. During her 24 years of 
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employment, Wiggington was subjected to random drug tests, all of which she had passed. 

However, on February 13, 2004, Wiggington and four other employees took random drug tests 

ordered by the school district. On February 27, 2004, Wiggington received a message on her 

answering machine from the medical review officer informing her that she had tested positive for 

marijuana usage. However, when conducting the test the MRO failed to take a split sample, 

which simply meant that the urine sample be divided into two containers, one of which was the 

“primary sample” and the other the “split sample,” according to the Department of 

Transportation’s regulation 49 C.F.R. §40.3(2002). Wiggington was subjected to another drug 

test on February 29, 2004, which she passed. However, the school district moved to terminate 

her employment as a bus driver and the Secretary of State issued an order of suspension of 

Wiggington’s bus drivers license due to her noncompliance with Section 6-106.1(g)(5) of the 

Illinois Vehicle Code (2002). The Circuit Court rescinded Wiggington’s school bus driver’s 

permit suspension, concluding that the positive drug test upon which the suspension was based 

was unreliable. The Secretary of State filed a timely appeal.  

Issue: At issue was whether the failure of a medical review officer (MRO) at a testing 

laboratory, when notifying a school bus driver of her positive drug test result, to comply with 

federal regulations requiring MRO to further notify the school bus driver of her right to request a 

split sample test within 72 hours was prejudicial. 

Holding: The Appellate Court of Illinois, First District, held that (1) if a school bus driver 

satisfies the burden of proving prima facie evidence that the positive drug test result is unreliable, 

the burden of proof shifts to the Secretary of State to show the reliability of the test; (2) the 

school bus driver provided prima facie evidence that the positive drug test result was unreliable; 

and (3) the failure of the medical review officer at the testing laboratory to comply with federal 



268 

regulation requiring the MRO to notify the school bus driver of her right to request a split sample 

test within 72 hours was prejudicial. 

Reasoning: Upon the review of the appeals case, the Appellate Court of Illinois, First 

District, asserted that the record strongly supported the hearing officer Gardner’s conclusion that 

“the original sample was not a split sample.” Therefore, it would have been useless for 

Wiggington to request a split sample test when the split sample had not been created. Second, the 

court indicated that even if a split sample specimen existed, Wiggington proved a prima facie 

case and shifted the burden of proof to the Secretary to confirm the reliability of the positive 

drug test results upon which Wiggington’s school bus driver’s permit was based. The court 

concluded that the MRO’s failure to comply with DOT regulations prejudiced Wiggington and 

raised serious doubts as to the positive drug test’s reliability. Furthermore, the court indicated 

that the Secretary of State failed to confirm the reliability of the positive drug test upon which 

Wiggington’s suspension was based; therefore, Wiggington’s school bus driver’s permit 

suspension must be rescinded.  

Disposition: The Appellate Court of Illinois, First District affirmed the judgment of the 

circuit court.  

Citation: Woodall v. Freeman School Dist., 144 P.3d 1242 (Wash.App. Div. 3 2006). 

Key Facts: Rene Woodall, an employee of the Freeman School District, was employed as 

a full-time bus driver for the district in December 1997. Ms. Woodall drove a regular route, No. 

13, and an activity route known as the Hangman Activity Route. On the activity route, Ms. 

Woodall drove children from school to a limited number of stops, when after-school activities 

were over. When a child rode an activity route bus, his or her stop might not necessarily be a 

stop on the activity bus. Parents of students in the district were advised that activity bus stops 
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might be different through an announcement in the North Palouse Journal that circulated before 

the school year began. Each driver of a regular route was provided a roster of students and bus 

stops on the route. However, on activity routes, no rosters were provided. The stops were simply 

determined by the children advising the bus driver where they were supposed to disembark. S.S., 

a fourth grade student at Valleyford School, rode bus No. 12. A new bus route was added to this 

route so that S.S.’s regular stop was directly in front off his house. 

However, on April 19, 2004, S.S. was riding an activity bus for the first time, and Ms. 

Woodall, the driver of the bus, asked S.S. where he was supposed to disembark. S.S. 

misinformed Ms. Woodall of his stop resulting in him disembarking at the wrong stop. Instead of 

following district policy and calling the parents to inform them that he would be brought back to 

the missed bus stop, Ms. Woodall assumed that S.S. was mature enough to know where he was 

supposed to disembark and allowed him to get off the bus at the wrong location. The district 

terminated Ms. Woodall’s employment based upon her failure to follow district policy and 

procedures for dropping off of a child, the lack of concern when ensuring a child was dropped 

off at the correct location, and unwillingness to recognize and follow district policy.  

Issue: At issue was whether a bus driver’s educational or legitimate professional purpose 

and conduct warranted termination after she dropped off a child at a site identified by the child, 

but which was not his regular stop. 

Holding: The Court of Appeals of Washington, Division 3, held that (1) a genuine issue 

of material fact existed as to whether the driver’s job performance was deficient, thereby 

precluding summary judgment, and (2) a genuine issue of material fact also existed as to whether 

the driver’s conduct was remediable. 
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Reasoning: The Court of Appeals of Washington, Division 3, applied the Clark Rule 

(Clarke v. Shoreline Sch. Dist. No. 412, 106 Wash.2d 102) in which the court considered 

whether a certified school employee’s deficiencies in the classroom constituted sufficient cause 

for discharge. Clarke concluded that, sufficient cause for a teacher’s discharge exists as a matter 

of law where the teacher’s deficiency is unremediable and (1) materially and substantially affects 

the teacher’s performance, or (2) lacks any positive educational aspect or legitimate professional 

purpose. Accordingly, the Clarke Rule is now applied to both classified and certified employees. 

The court concluded that the facts as being most favorable to Ms. Woodall. Ms. Woodall did not 

knowingly allow S.S. to disembark at a stop 2 miles from his home. Following district policies, 

Ms. Woodall allowed S.S. to disembark at the activity bus stop he identified as his stop. As a 

result, Ms. Woodall refused to acknowledge any deficiencies in her conduct. Ms. Woodall had 7 

years of satisfactory performance, positive evaluations, and no previous disciplinary action. 

Accordingly, the trial court applied the first prong of the Clarke Rule and determined that there 

was a genuine issue of fact as to remediability. Applying the second prong, the court determined 

that Ms. Woodall’s conduct lacked any positive educational or legitimate professional purpose. 

The trial court granted summary judgment in favor of the district and dismissed the lawsuit. 

However, the Court of Appeals asserted that the trial court had erred by dismissing the action. 

Disposition: The Court of Appeals of Washington, Division 3, affirmed the trial court’s 

decision on remediability and reversed its grant of summary judgment. 
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2007 

Citation: Dennis v. Pub. Employees’ Ret. Sys., 927 A.2d 564 (N.J.Super.A.D. 2007).  

Key Facts: This is an appeals case in which the petitioner, Arlene Dennis, disputes a final 

decision of the respondent, Board of Trustees, Public Employee’s Retirement System, affirming 

a grant of ordinary disability retirement to her pursuant to N.J.S.A. 43:15A-43, but denying 

accidental retirement benefits pursuant to N.J.S.A. 43:15A-43, on the ground that the petitioner’s 

total and permanent injuries sustained during the course of her work as a school bus driver were 

not the result of a “traumatic event” as required by statute. This appeal raises the narrow issue of 

whether, as expressed by the Supreme Court in Kane v. Bd. Of Trs., Police and Fireman’s Ret. 

Sys., 100 N.J. 651, 663, 498A.2d 1252 (1985), the source of the petitioner’s injury itself “was a 

great rush of force or uncontrollable power.” Following an injury on November 8, 2000, the 

petitioner sought accidental disability retirement from that system. The Board of Trustees denied 

the petitioner’s application finding that the accident did not constitute a “traumatic event.” Ms. 

Dennis appealed the decision of the board. Prior to the hearing, PERS stipulated that the 

petitioner had met the first two requirements of Kane’s requirements--that her injuries were not 

induced by the stress or strain of normal work effort, and that she met involuntarily with the 

object or matter that was the source of harm. The appeal came as the petitioner, an employee of 

the Pennsauken Board of Education, driving a bus for special needs children, injured her brachial 

plexus (wrists) as a third grade student, “M,” hurled himself at the petitioner upon exiting the 

bus. 

Issue: At issue was whether a child who launched himself into a bus driver upon exiting 

the bus constituted a “great rush of force,” a subelement for a traumatic event which is an 
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element for accidental disability retirement benefits under the Public Employee’s Retirement 

System. 

Holding: The Superior Court of New Jersey, Appellate Division, held that force created 

when an autistic third grade student, who was 8 or 9 years old and who weighed approximately 

60 to 70 pounds, launched himself into school bus driver while exiting the bus, constituted a 

“great rush of force,” as subelement of a traumatic event, which is an element for accidental 

disability retirement benefits under Public Employee’s Retirement System.  

Reasoning: The Superior Court of New Jersey, Appellate Division, asserted that it was 

clear that the Legislature, by passage of Amendment N.J.S.A. 43-15A-45, sought to limit the 

award of accidental disability retirement benefits--which are markedly higher than ordinary 

disability benefits. Furthermore, the Court indicated that the Supreme Court, in Cattani v. Bd. Of 

Trs., Police and Fireman’s Ret. Sys.,69 N.J. 578, 583-84, 355 A.2d 625 (1976), rejected the 

court’s earlier conclusion rendered in Hillman v. Bd. Of Trs., Police and Fireman’s Ret. Sys. 

That a “traumatic” event must be “undesigned, unexpected, and unusual,” finding that formula to 

be too broad and to “frustrate the restriction which the Legislature intended to place on the 

granting of an accidental disability pension wherein it substituted the expression “traumatic 

event” for the word accident.” The court cited that later in Kane, the Supreme Court refined its 

definition of a traumatic event by exempting injuries sustained as the result of “the stress or 

strain of the normal work effort,” and by requiring that the petitioner “meet voluntarily with the 

object or matter that was the source of the injury itself was a great rush of force or uncontrollable 

power” that the petitioner did not bring into motion. 

In this case, the court concluded that there was no perceived legal basis for determining 

that the force created by the child launching into the bus driver was inadequate to meet the Kane 
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standard--a conclusion that the Administrative Law Judge and the board reached solely by 

determining that M. was no bigger than other children of his age, and without adequate 

consideration for the potential for injury inherent in an average child of M.’s age who hurled 

himself at the petitioner in the fashion that M. employed. Nor, did the court find any evidentiary 

basis for concluding that a statutorily-cognizable “traumatic event” would not exist when an 

average child of M.’s age engaged in conduct similar to that of M. In this event, the court noted 

that a “traumatic event” has been found to exist on the basis of the exertion of far less force. 

Disposition: The Superior Court of New Jersey, Appellate Division, the decision of the 

Board of Trustees, Public Employees’ Retirement System (PERS), affirming a grant to her of 

ordinary disability retirement benefits. 

 

2008 

Citation: Green v. Carlinville Community Unit School District No. 1, (2008). 

Key Facts: In February 2005, the plaintiff, Misty Green, sued the defendants, Carlinville 

Community Unit School District No. 1 and Lucille Mansfield, based on Green’s allegation that 

Mansfield sexually abused her when Green was a minor. In July 2006, the district moved for 

summary judgment, and in November 2006, the trial court granted the district’s motion. Green 

appealed, arguing that the trial court erred by granting the district’s motion for summary 

judgment. From August 1991 through May 1992, Green attended Kindergarten at North 

Elementary, which was operated by the school district. Green rode the school bus to and from 

school each day. In September 1991, Green told her mother that Mansfield, a school district bus 

driver, had sexually molested her. In May 1992, Mansfield was convicted of three counts of child 

abuse and sentenced to 4 years in prison. 
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In September 1992, Green’s parents, along with six other families, collectively filed a 

complaint in federal district court against the school district. Their complaint alleged that over 

the course of several months, Mansfield sexually abused and assaulted their children. The school 

district filed a motion to dismiss, arguing in part that it was not liable for the intentional torts of 

Mansfield because the school district was not a common carrier. In July 1993, the federal court 

denied the school district’s motion upon determining that the Illinois courts had previously held 

that school districts that transport children by bus must be held to the same standard of care as 

common carriers, as was evident in Hammann v. Carlinville Community Unit School District No. 

1. In February 2005, Green filed a complaint against the school district and Mansfield alleging 

that the district (1) engaged in the intentional infliction of emotional distress (count I), (2) 

committed assault and battery (count II), (3) was negligent per se (count III), (4) negligently 

hired Mansfield (count IV), (5) engaged in negligent supervision (count VII), and (6) was a 

common carrier (count VII). All counts against the school district were primarily premised on 

count VII’s allegation that the school district was a common carrier and, thus, “had a 

nondelegable duty of care towards its passengers, with such duty to retain direct and primary 

responsibility for operating the bus with the highest degree of care.” 

The school district filed for summary judgment arguing that (1) the school district was 

not operating as a common carrier; (2) Mansfield was not acting within the scope of her 

employment when the alleged conduct occurred; (3) the statute mandating that the school district 

perform a criminal background check before hiring an employee, which Green relied on in count 

V of her complaint, was not in effect when the district hired Mansfield; (4) the school district had 

immunity over its hiring decisions pursuant to section 2-201 of the Governmental Employees 

Tort Immunity Act; and (5) no factual support existed that the district negligently supervised 
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Mansfield when she was acting within the scope of her employment. In November 2006, the trial 

court granted the school district’s motion for summary judgment and this appeal followed.  

Issue: At issue was whether the school district hired a bus driver, Mansfield, before 

enactment of the statute providing that applicants for employment with the school district are 

required as a condition of employment to authorize fingerprint-based criminal background 

checks to determine whether the applicant has been convicted of any crimes.  

Holding: The Appellate Court of Illinois, Fourth District, held that (1) the school district 

was not acting as a “common carrier,” who could be held liable for the intentional acts of its 

employees, when transporting students; and (2) the school districts that operate school buses owe 

their students the highest degree of care to the same extent common carriers owe their passengers 

the highest degree of care. 

Reasoning: The Appellate Court of Illinois, Fourth District, asserted that according to the 

school district’s unrebutted affidavit, the school district only transported its students to and from 

school and school-related activities. Thus, the court concluded that the trial court did not err by 

determining that the school district was not acting as a common carrier. Furthermore, the court 

noted that, under Illinois law, an employer is not vicariously liable for the acts of its employees 

that were not within the scope of their employment or performed for their employer’s benefit as 

defined by respondent superior liability. The court noted that like a passenger on a common 

carrier, a student on a school bus cannot ensure his or her personal safety but must rely on the 

school district to provide a person fit to do so. Accordingly, the court concluded that school 

district’s that operate school buses owe their students the highest degree of care to the same 

extent common carriers owe their passengers the highest degree of care. Moreover, the court 

concluded that the trial court erred by granting summary judgment on count I, count III, and 
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count VII based upon its determination that because the school district was not a common 

carrier, it did not owe Green the highest degree of care that a common carrier would have owed 

her. However, the court indicated that a question of fact remained as to when the school district 

hired Mansfield. Therefore, the court indicated that they could not conclude whether the district 

would have immunity under the Tort Liability Act.  

Disposition: The Appellate Court of Illinois, Fourth District, affirmed the trial court’s 

judgment as to count VIII, reversed as to counts I, III, V, VI, and VII, and remanded for further 

proceedings.  

Citation: Stacy v. Merrill, 664 S.E.2d 565 (2008). 

Key Facts: On August 20, 2004, Zachary and Jacob Stacy (“the minor plaintiffs”), 

brothers of the decedent, Quentin Stacy, were students at R. Homer Andrews Elementary School. 

The plaintiff, Anderson Timothy Stacy, is the father of the minor plaintiffs. When school was 

dismissed on August 20, 2004, the three Stacy brothers left the school, retrieved their bicycles, 

and began to ride home along Avalon Road. At the same time, school buses were travelling 

along Avalon Road in the same direction. Before leaving school property, Quentin Stacy lost 

control of his bicycle, fell into the path of a school bus and was killed. Zachary and Jacob Stacy 

witnessed the accident.  

On August 21, 2004, the plaintiffs filed a complaint in the Superior Court of Almanac 

County, naming as defendants the Almance-Burlington Board of Education (“the board”); Dr. 

James Merrill, the superintendent; Al Smith, Director of Transportation; and Jean Means, 

principal of R. Homer Andrews Elementary School, in their official capacities. On February 8, 

2007, the plaintiffs filed an amended complaint. The plaintiffs amended complaint alleged the 

following negligent conduct on the part of the defendants: (1) designing a pedestrian, bicycle, 
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and vehicular traffic plan with no clearly marked pedestrian or bicycle lanes, with no fences, 

sidewalk, curb, or other structure to separate pedestrian and bicycle traffic and vehicular traffic; 

(2) failing to supervise the elementary school children leaving the school campus; (3) failing to 

supervise or provide adequate training of bus drivers, including “failure to warn of the dangers of 

traveling through the area on Avalon Road congested by the presence and close proximity of 

students walking or riding bicycles”; (4) failing to provide a reasonably safe exit route for the 

students at Andrews Elementary; (5) failing to ensure a safe, alternate means of travel between 

home and school for students who are not provided transportation by the defendants; and (6) 

failing to teach children who are not provided with transportation the safe manner in which to 

walk, ride, and travel in order to avoid injury and/or death. The amended complaint further 

alleged that as a result of defendant’s conduct, Zachary and Jacob Stacy suffered severe 

emotional distress as a result of witnessing their brother’s death, and Timothy Stacy incurred 

medical expenses. On the same day that the plaintiffs filed their original complaint, the plaintiff 

Anderson Stacy filed two claims on behalf of the minor plaintiffs under the Tort Claims Act with 

the Industrial Commission, alleging that Quentin Stacy was killed as a result of the negligence of 

the school bus driver and seeking damages for severe emotional distress and unreimbursed 

medical expenses.  

In February 2007, the defendants filed a motion to dismiss pursuant to Rules 12(b)(1) and 

12(b)(2) of the North Carolina Rules of Civil Procedure. The motion to dismiss was heard on 

April 9, 2007. Judge Baddour entered an order granting the defendant’s motion to dismiss 

pursuant to Rule 12(b)(1) and 12(b)(2). On July 27, 2007, the plaintiffs moved for relief from the 

April 17th order pursuant to Rule 60 of the North Carolina Rules of Civil Procedure. Following a 
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hearing on August 2, 2007, the plaintiff’s Rule 60 motion was denied by order filed on August 

16, 2007. The plaintiff’s appealed the ruling. 

Issue: At issue was whether the school board and officials waived governmental 

immunity liability for the student bicyclist’s death caused by a school bus. 

Holding: The Court of Appeals of North Carolina held that (1) the Industrial Commission 

had exclusive jurisdiction over the survivor’s claims, and (2) even if the Commission did not 

have exclusive jurisdiction, the board did not waive sovereign immunity, since automobile 

exclusions of risk management plan and reinsurance agreement precluded liability coverage.  

Reasoning: The Court of Appeals of North Carolina noted that the Reinsurance 

Agreement excludes the plaintiff’s claims from coverage. The automobile exclusion in the 

Reinsurance Agreement corresponds to Exclusion 18 of the Trust Agreement, and there is no 

conflict between the two agreements. For this reason, the court held that the provisions of the 

Reinsurance Agreement excluded automobile liability and, as such, excess coverage was not 

available under the circumstances of the instant case. Furthermore, the court indicated that no 

coverage existed under either the Trust Fund Agreement or the Reinsurance Agreement for the 

plaintiff’s alleged damages, and the defendants retained their immunity as to the plaintiff’s 

claims. Moreover, the court held that the trail court did not err in dismissing the plaintiff’s 

amended complaint, as well as denying their Rule 60 motion. 

Disposition: The Court of Appeals of North Carolina affirmed the judgment of the trial 

court. 

Citation: Turner v. North Panola School District, Dist. Court, ND (2008). 

Key Facts: Parents and students sued the North Panola School District because a school 

bus driver repeatedly and arbitrarily suspended the three minor children from riding the bus only 
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because the children allegedly had a bad odor. The magistrate judge found for two of the 

children, David and Quanellia, in a bench trial and awarded damages under the Mississippi Tort 

Claims Act. The school district appealed. 

Issue: At issue was whether the evidence supported the trial court’s finding that a bus 

driver acted preemptively and offensively rather than to control or discipline school children, so 

as to support a negligence claim against the school district.  

Holding: The United States Court of Appeals, Fifth Circuit, held that the evidence 

supported the trial court’s finding of negligence.  

Reasoning: The United States Court of Appeals, Fifth Circuit, affirmed for the reasons 

assigned in the magistrate judge’s able opinion. The magistrate judge believed the testimony at 

trial that the bus driver trapped David’s hand in the school bus door while driving off, that 

Quanellia was sprayed directly with deodorizer, and that the bus driver arbitrarily suspended the 

children from bus privileges. The court noted that because the evidence supported the court’s 

finding that the bus driver acted preemptively and offensively rather than to control or discipline 

the children, the court applied the correct negligence standard. Furthermore, the court indicated 

that the evidence also supported the finding that the children suffered some damage, and 

declined to disturb the court’s award. 

Disposition: The United States Court of Appeals, Fifth Circuit, affirmed the judgment of 

the district court. 
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2009 

Citation: Doe v. Marlington Local School Dist. Bd. of Edn., 122 Ohio St.3d 12 (2009). 

Key Facts: Jane and John Doe, the court-appointed custodians of Holly Roe, a minor, 

sued the Marlington Local School District Board of Education and several employees of the 

school district seeking damages after their daughter was sexually molested by another child on a 

school bus. The board moved for summary judgment and raised the defense of political 

subdivision immunity under R.C. Chapter 2744. The trial court denied the board’s motion for 

summary judgment and the board appealed. The court of appeals reversed, holding that the 

alleged negligent supervision of the children on the bus did not constitute negligent operation of 

a motor vehicle within the meaning of R.C. 2744.02(B)(1). The Supreme Court accepted the 

Doe’s appeal of that judgment.  

Holly Roe lived within the Marlington Local School District, but she was enrolled as a 

fourth grade student at Fairhope Elementary School in the Louisville City School District, where 

she received special educations services during the 2004-2005 school year. Holly rode the school 

bus for special education students to and from school each day. There was no aide assigned to 

the bus because there was no stipulation in any of the four children’s Individualized Education 

Plan who rode the bus for an aide. The plaintiffs’ alleged that Bob Doe, a student on the bus, 

slumped down in the seat next to Roe and had his hand up Roe’s dress. Sabrina Wright, the 

driver of the afternoon bus from mid-September 2004 to mid November 2004, had never 

witnessed this conduct, and Roe never told anyone about it until questioned by the bus aide on 

March 16, 2005. When Wright was questioned about the incidence, the plaintiffs learned that 

sometimes on Wright’s bus route, the children would be seen on the floor of the bus. That day, 

Wright testified that the students were “playing tag.” Wright told the students to separate and 
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move to another seat on the bus. Doe later pleaded “true” to a delinquency charge of gross sexual 

imposition in violation of R.C. 2907.05, based on his sexual assault of Roe. The Doe’s sued 

Marlington Local School District Board of Education, Wright, and Patricia Middleton, the 

director of transportation, alleging “negligence, wrecklessness, and/or wanton operation of a 

motor vehicle, and that the defendants failed to safely transport and supervise Roe and other 

students on the bus. The board moved for summary judgment, in part claiming that it was 

entitled to immunity under R.C. 2744.02. The Does opposed the motion for summary judgment 

and this appeal followed.  

Issue: At issue was whether every duty required of a school bus driver, or of which the 

driver has been trained, constitutes operation of the school bus within the meaning of statutory 

exception to political subdivision immunity for claims of negligent operation of a vehicle.  

Holding: The Supreme Court of Ohio, upon accepting appeal, held that the exception to 

political subdivision immunity for the negligent operation of a motor vehicle did not apply to the 

school bus driver’s alleged failure to supervise children on the bus. 

Reasoning: The Supreme Court concluded that the appellate court correctly determined 

that the R.C. 2744.02(B)(1) exception to political subdivision immunity for injuries sustained as 

a result of the negligent operation of a motor vehicle does not apply to this claim for negligent 

supervision of the conduct of the children on a school bus because the “operation” of a bus, as 

specified in the exception, pertains only to driving a bus, maintenance of the vehicle or 

equipment on the bus and not to the supervision of the conduct of students on board. 

Disposition: The Supreme Court of Ohio affirmed the decision of the court of appeals.  

Citation: Eric v. Cajon Valley Union School Dist., 174 Cal. App. 4th 285 (2009). 
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Key Facts: On September 15, 2005, Eric was a 6-year-old first grade student at Johnson 

Elementary School, part of the Cajon Valley Union School District. Eric’s parents had paid for 

him to participate in the district’s school bus program and had filled out the paperwork indicating 

where he was to disembark the bus. Eric was to exit the bus at the Magnolia School bus location, 

which was close to his home. Eric’s parents told him that if he missed the bus to report to the 

office. Under the District’s TSP for providing school bus transportation services, once a student 

had signed up for bus transportation it was available to him but not mandatory. As required by 

the TSP, several school staff were present as usual at boarding time. On the day in question, Eric 

boarded the bus as usual. Ms. Young, the school bus driver (not a party in this case) was told by 

Eric that he saw his dad in the parking lot and wanted to exit the bus. Ms. Young asked Eric if he 

was sure his dad was waiting in a car on him and he asserted that he was. Eric exited his bus 

while it was still on campus, but he could not find his dad, who was in fact not there. Eric then 

started walking with other students toward Magnolia School and after about half a mile, he 

crossed a busy street. Meanwhile, his mother was at the school office reporting Eric as missing. 

Shortly thereafter, they learned that he had been struck by a car and injured while attempting to 

cross a busy street. 

Eric filed a complaint for personal injuries against the school district and the 

driver/owner of the car. In his governmental claim and amended complaint, Eric alleged that the 

district breached its duty of care when it “negligently permitted, allowed, and let him wander 

away from school.” The district answered the complaint, raising numerous affirmative defenses, 

including the immunity of section 44808 for injuries suffered off school premises, after school 

hours. The district moved for summary judgment claiming section 44808 provided it with 

immunity, which occurred off campus and after school hours. 
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Issue: At issue was whether a school district fulfilled its duties to exercise reasonable 

care, in permitting a 6-year-old student to leave the bus while it was parked on school premises 

and actively engage in the process of loading students, precluded summary judgment in favor of 

the district in the student’s personal injury action for injuries he sustained when a car struck him 

after he left the bus. 

Holding: The Court of Appeal, Fourth District, Division 1, held that (1) the district owed 

a duty of reasonable care during bus transportation, including boarding and exiting the bus, and 

(2) the triable material issues of fact remained regarding extent and manner of performance of 

that duty, precluding summary judgment.  

Reasoning: The Court of Appeal, Fourth District, Division 1, asserted that “summary 

judgment is proper only when there is no triable issue of material fact and the moving party is 

entitled to judgment as a matter of law.” Furthermore, the court indicated that tort liability for 

governmental entities is based upon statute. In this case, the court referred to Guerrero, supra, 

114 Cal.App4th 264, which explained the facts about section 44808 as follows: “The student left 

the school without authorization and was injured after his departure. . . .” The court further noted 

that the key legal issue in Eric’s case is to determine upon undisputed facts the existence of any 

statutory duty undertaken by the district, within the terms of section 44808. In this case, the court 

agreed with the trial court’s basic conclusions on section 44808 immunity asserting that under 

section 44808, the district would not be held liable for injuries off campus and after school 

unless they were the result of the district’s negligence occurring on school grounds or were the 

result of some specific undertaking by the district, which was then performed in a negligent 

manner. Section 39831.3 required the school district to provide transportation to or from school 

to prepare a TSP, containing procedures for school personnel to follow and ensure the safe 
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transport of students. The court rejected the argument of the district, which asserted that since the 

district was not compelled to provide transportation under section 39800 and did so 

discretionarily (§35350), therefore the law cannot impose any “duty to stop a child who wants to 

walk home or leave school to meet his father.” The district’s undertaking exposed it to liability. 

Therefore, the court concluded that this was a triable issue. Moreover, a “reasonable person” 

would have known that a child could make a bad decision and expose himself to harm. Thus the 

bus driver should have done more than question Eric regarding exiting the bus to meet his dad. 

Therefore, the court indicated that the record discloses a triable issue based upon the facts of the 

case and actions were performed in a negligent manner.  

Disposition: The Court of Appeal, Fourth District, Division 1, reversed the summary 

judgment granted to the District by the Superior Court. 

 

2010 

Citation: Burkhart v. Dayton Bd. of Edn., 2010 Ohio 2496, Court of Appeals, 2nd 

Appellate Dist. (2010). 

Key Facts: The events giving rise to this matter began on Friday, September 9, 2005, 

when Vineyard, a bus driver for the City of Dayton public school system, informed Snyder, who 

was then a 12-year-old student on Vineyard’s bus route, that on the upcoming Monday she 

would begin picking him up for school at an earlier time. On Monday, September 12, 2005, 

Snyder missed her bus. After Vineyard completed her route, dropping her students off at Stivers 

Middle School, she returned to Snyder’s stop and picked him up, she also picked up another 

student who missed the bus. Vineyard then contacted another bus driver via radio, and she 

agreed to meet him at a K-Mart parking lot in Riverside, so that he could take Snyder and the 
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other student to Stivers. As she exited Vineyard’s bus, Snyder was injured, and Burkhart and 

Snyder asserted multiple tort claims against Vineyard.  

In ruling against Vineyard on her motion for summary judgment, the trial court 

determined as follows: 

Here, there remain genuine issues of material fact as to what if anything occurred on the 
bus. Plaintiff Snyder alleges a verbal altercation occurred, she was pulled from her seat, 
and injured her wrist while exiting the bus. Conversely, defendant Vineyard asserts that a 
verbal altercation never took place and she was already off the bus when plaintiff Snyder 
exited. Thusly, [sic] there remains an issue of credibility, which is for the jury to decide. 
Further, the Court has no information to determine whether the alleged act of Defendant 
Vineyard’s pulling Snyder out of the bus seat was within the scope of her employment. 
 
Issue: At issue was whether the alleged act of defendant Vineyard’s pulling plaintiff 

Snyder out of the bus seat was within the scope of her employment. 

Holding: The Court of Appeals of Ohio, Second District, Montgomery County, held that: 

(1) Vineyard’s actions, if construed most strongly in favor of Snyder and Burkhart, were not 

manifestly outside the scope of her employment, and (2) Vineyard’s actions were not manifestly 

outside the scope of her employment or official responsibilities, and that no genuine issue of 

material fact exists for the jury to determine on that issue. 

Reasoning: The Court of Appeals of Ohio, Second District, Montgomery County, 

referred to R.C. 2744.03 which provides the following:  

A civil action brought against a political subdivision or an employee of a political 
subdivision to recover damages for injury, death, or loss to person or property allegedly 
caused by any act or omission in connection with a governmental or proprietary function, 
the following defenses may be asserted to establish nonliability. 
 
For the purposes of R.C. 2744.03, the court interpreted malice, bad faith, and wanton or 

reckless based upon Snyder’s deposition testimony stating that she and other students were 

getting to school later than what they should have been getting to school, and so, Vineyard 

decided that she was going to change the bus time without notifying anyone. With reference to 
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Vineyard’s actions, the Court found a genuine issue of material fact does exist to whether 

Vineyard’s conduct in removing Synder from the bus rose to the level of recklessness. According 

to Snyder, Vineyard was angry at the time, “grabbed” her arm, pushed her down the aisle, and 

“ran into” her at the top or the stairs, forcing her off the bus and causing an injury. It is for the 

jury to decide whether Vineyard’s conduct created an unreasonable risk of harm to Snyder, and 

whether the risk was substantially greater than that which is necessary to constitute negligent 

conduct, such that Vineyard is not entitled to governmental immunity pursuant to R.C. 

2744.03(A)(6).  

Disposition: The Court of Appeals of Ohio, Second District, Montgomery County, 

determined that a genuine issue of material fact does exists as to whether Vineyard’s conduct in 

removing Snyder from the bus rose to the level of recklessness. Accordingly, the Court 

concluded that the judgment of the trial court denying Vineyard’s motion for summary judgment 

is affirmed to the extent that a genuine issue of material fact exists under the exception provided 

Doe in R.C. 2744.03 (A)(6).  

Citation: Fisher v. Southfield Public Schools, No. 288106 Michigan Court of Appeals 

(2010). 

Key Facts: The basic facts pertaining to this accident are not in dispute. On December 7, 

2005, at approximately 6:42 a.m., the defendant, Yoletta Patrice Hall (Hall), was driving a 

Southfield Public School bus. She was proceeding to her second stop of the morning at 21851 

Evergreen Road near Mada Avenue. She observed the decedent in the process of crossing the 

street en route to the bus stop. Approaching the stop, Hall activated the flashing/alternating 

yellow lights on the bus and pulled over to the right in preparation to pick up students. A Lexus, 

driven by Carolyn Cleveland, was directly behind the bus and began to slow down. However, the 
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second vehicle behind the bus, a truck driven by Richard James Farrell, pulled around the Lexus 

and entered the left turn lane to pass Cleveland and the bus. Farrell struck the decedent, who 

suffered multiple fatal injuries. Eyewitness accounts suggest that Farrell accelerated as he 

attempted to pass the Lexus and school bus. 

Issue: At issue was whether a school bus driver was grossly negligent in the death of a 

15-year-old student under the “negligent operation of a motor vehicle” clause of MCL 691.1407 

(1). 

Holding: The Court of Appeals of Michigan held that the due process claims should be 

dismissed on a failure to identify a policy or custom, which served as the moving force behind 

the defendant’s alleged constitutional violations and the failure to establish that the defendant 

acted with deliberate indifference to the decedent’s rights. 

Reasoning: The Court of Appeals of Michigan referred to the motor vehicle exception to 

governmental immunity which specifically excepts injuries “resulting from the negligent 

operation . . . of a motor vehicle.” In accordance with rulings by the Michigan Supreme Court, 

the term “operation” is limited to “the ordinary use of the vehicle as a motor vehicle, namely, 

driving the vehicle.” Accordingly, the court noted that Hall did not place in motion the object 

that caused the decedent’s injuries. Hall conformed to the requirements of MLC 257.1855, which 

provides in relevant part: 

(1) A school bus driver shall actuate alternately flashing lights only when the school bus 

is stopped or stopping on a highway or privately owned road for the purpose of receiving 

or discharging pupils. . . .  
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(2) The driver of a school bus while operating upon the public highways or private 

roadways open to the public shall receive or discharge pupils from the bus with lights 

flashing. 

Moreover, the court concluded that evidence of ordinary negligence does not serve to 

create a material question of fact concerning the gross negligence necessary to overcome a 

defense of governmental immunity. In response to the plaintiff’s §1983 claim, the court 

concluded, that the doctrine of respondent superior does not attach because Hall was within the 

specifications of set law. Furthermore, on the plaintiff’s contention that bus drivers such as Hall, 

had not received proper training, the court concluded that evidence that bus drivers had received 

training. Moreover, the court noted that the plaintiff failed to delineate any manner in which the 

defendant’s asserted training was deficient. The plaintiff failed to demonstrate or establish that 

the training program was either closely related to the ultimate injury or that the injury could have 

been avoided had Hall been trained differently. As such, the court noted that summary judgment 

was properly granted to the defendants.  

Disposition: The Court of Appeals of Michigan affirmed the trial court’s grant of 

summary judgment in favor of the defendants on all claims. 

Citation: Francis v. School Board of Palm Beach County,29 So.3d 441 Fla. Dist Court of 

Appeals, 4th District (2010). 

Key Facts: Sherley Francis, as Personal Representative of the estate of Kodijah Tulloch, 

brought suit against the School Board of Palm Beach seeking damages for the death of her 

daughter, who was struck and killed by an automobile while walking to her school bus stop. The 

school board filed a motion to dismiss arguing that it was sovereignly immune from suit because 

the placement of the bus stop is a planning-level function. The school board also argued that its 
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actions were not the proximate cause of Kodijah’s death. The trial court granted the motion to 

dismiss and entered a final order dismissing the second amended complaint with prejudice. 

Francis appealed the final order of dismissal. 

Kodijah was enrolled at John F. Kennedy Middle School and was assigned to the bus stop 

located on the west side of the roadway at the intersection of Caribbean Boulevard and Haverhill 

Road. Because of problems her children were having on the school bus, Francis met with the 

guidance counselor and other employees of the school board. The school board employee 

instructed Francis that Kodijah should cross Haverhill Road to use the bus stop on the east side 

of the roadway. Sometime after changing bus stops, Kodijah was struck by a vehicle while 

crossing Haverhill Road to reach the east side bus stop. She died as a result of her injuries.  

Issue: At issue was whether the school board was sovereignly immune from suit because, 

without a duty, there can be no action in negligence.  

Holding: The District Court of Appeal of Florida, Fourth District, held that (1) the routing 

of school buses certainly includes the location of stops, and (2) the location of a school bus stop 

as determined by a school board can have serious consequences for students who are walking to 

that stop. 

Reasoning: The District Court of Appeal of Florida, Fourth District, noted that the school 

board did not have a duty to warn Kodijah because it did not create the busy roadway that 

constituted the danger. Moreover, a busy roadway is not so inconspicuous that it virtually 

constitutes a trap. On the contrary, the danger of a busy roadway should be apparent. 

Furthermore, the tragic accident in this case, however, did not occur while Kodijah was riding 

her school bus or waiting at her school bus stop. It occurred while she was walking to her bus 

stop. Students are under the school board’s control during the time that they are being 
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transported to or from school at public expense. §1003.31(1)(a), Fla. Stat. (2008). The school 

board does not have custody or control over students while they are en route to their school bus 

stops; that control rests solely with the student’s parents or guardians. Thus, the school board 

does not have any duty to its students during this period of time.  

Disposition: The District Court of Appeal of Florida, Fourth District, affirmed the trial 

court’s order dismissing Francis’s complaint with prejudice due to the fact that the child was in 

the custody of her parent while walking to the bus stop and the school board had no duty to 

ensure the child’s safety in arriving at her bus stop. 

Citation: Miloscia v. New York City Board of Education, 70 A.D.3d 904 (2010). 

Key Facts: It is undisputed that the infant plaintiff, Christa Miloscia, who was 6 years old 

at the time of the accident, fractured her wrist when the school bus on which she was traveling 

stopped short in order to avoid colliding with a car that had suddenly cut in front of the bus. The 

defendants moved for summary judgment dismissing the complaint on the ground that the bus 

driver acted reasonably in an emergency situation not of his own making.  

Issue: At issue was whether a school district and bus driver were liable for injuries a 

student sustained while riding a district owned school bus that stopped abruptly resulting in 

injuries to a child’s wrist. 

Holding: The Appellate Division of the Supreme Court of New York, Second 

Department, held that (1) the defendants established their prima facie entitlement to judgment as 

a matter of law by demonstrating that the actions of the bus driver in braking abruptly to avoid a 

collision with a car that suddenly pulled out in front of him were reasonably prudent in an 

emergency situation not of his own making. and (2) the infant plaintiff’s speculative and 

conclusory assertions failed to raise a triable issue of fact.  
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Reasoning: Under the emergency doctrine,  

When an actor is faced with a sudden and unexpected circumstance which leaves little or 
no time for thought, deliberation or consideration, or causes the actor to be reasonably so 
disturbed that the actor must make a speedy decision without weighing alternative 
courses of conduct, the actor may not be negligent if the actions taken are reasonable and 
prudent in the emergency context. 

 
Thus, the Court concluded that the bus driver acted within the application of the emergency 

doctrine and was not liable for the student’s injury. 

Disposition: The Appellate Division of the Supreme Court of New York, Second 

Department, concluded that (1) the appeal by Joseph Miloscia, individually, is dismissed as 

abandoned, (2) the order is affirmed insofar as appealed from the plaintiff Christa Miloscia, an 

infant under the age of 14 years, by her father and natural guardian, Joseph Miloscia, and (3) the 

bills of costs is awarded to the defendants.  

Citation: Speer v. Farm Bureau Mutual Insurance Company Inc., 226 P.3d 558 (2010). 

Key Facts: On October 15, 2003, a school bus owned by the U.S.D. No. 482 school 

district and driven by Allen Thornburg was in an accident with a semi-tractor trailer that resulted 

in the death of 6-year-old Joseph A. Speer. Several other children were also injured in the 

accident. The families of the injured and the deceased incurred approximately $420,000 in 

medical and funeral expenses. Future medical expenses were estimated to be approximately 

$100,000. These amounts apparently did not include any noneconomic damages. 

U.S.D. No. 482 had in place a motor vehicle liability policy issued by State Farm Mutual 

Automobile Insurance Company that covered the school bus and any U.S.D. No. 482 employee 

driving the bus. The policy contained liability limits of $100,000 per person and $300,000 per 

accident. Cynthia Speer (mother of the deceased) and her husband had in place a motor vehicle 
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liability policy issued by Farm Bureau, which included a combined single liability and an 

underinsured motorist coverage limit of $500,000.  

Speer filed the present case seeking judgment for her damages that exceeded those paid 

by U.S.D. No. 482, its driver, and State Farm. She argued that those parties were underinsured 

and that entitled her to benefits provided in her own policy for damages by an underinsured 

motorist.  

Issue: At issue was whether the accident involving a U.S.D. No. 482 school bus was 

solely caused by the negligence of the school bus driver who at the time was an employee of the 

school district. 

Holding: The Court of Appeals of Kansas held that, in light of our Supreme Court’s 

broad construction of “legally entitled to recover as damages” and the persuasive case law cited 

in this case, the statutory caps of K.S.A. 75-6105 had no effect on Farm Bureau’s underinsured 

motorist coverage. 

Reasoning: In determining this case, the Court of Appeals examined K.S.A. 40-284(b). 

More specifically, the court examined the language in the insurance contract between the parties 

that is applicable to the issue here which provides, 

We will pay damages which an insured person is legally entitled to recover from the 
owner or operator of an uninsured motor vehicle or an underinsured motor vehicle 
because of bodily injury; 
 

(1) sustained by an insured person; and 

(2) caused by an accident. 

We will pay damages under this coverage caused by an accident with an underinsured 
motor vehicle, only after the limits of liability under any applicable bodily injury liability 
bonds or policies have been exhausted by payment of judgments or settlements. 
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The court concluded that Farm Bureau had not provided any cases from Kansas or any 

other jurisdiction on point with the facts here that support its position. Furthermore, the court 

noted that although Kansas had not specifically dealt with the issue of whether a statutory cap, 

such as the one contained in K.S.A. 75-6105 (a) and (b), exonerates an insurance company from 

paying the insured’s excess damages under the underinsured motorist coverage in its insurance 

contract, several other states have dealt with and discussed the issue favorable to the insured. 

Accordingly, the court noted that K.S.A. 75-6105 statutorily caps U.S.D. No. 482’s and its 

driver’s liability at $500,000 for all claims. U.S.D. No. 482, its insurance carrier, State Farm, and 

the bus driver had judgment entered against themfor that statutory maximum in favor of the 

victims of the accident of October 15, 2003. Of this amount, Speer received $84,500 for the 

death of her son. This amount did not cover all of the damages Speer incurred as a result of the 

accident.  

Disposition: The Court of Appeals of Kansas concluded that Speer did prove she is 

legally entitled to recover damages exceeding the amount recovered against the tortfeasors, the 

district court did not err in granting judgment to Speer against Farm Bureau for those damages as 

benefits under the uninsured motorist provisions of her policy. The Court of Appeals of Kansas 

therefore affirmed the judgment of the district court. 

Citation: Swain v. Cleveland Metropolitan School Dist., 2010 Ohio 4498 (2010). 

Key Facts: According to the facts, the Cleveland Metropolitan School District is a public 

school system that transports some of its students by district-owned and operated buses. Stesia 

Swain was, at the time of the accident, a 5-year-old kindergarten student in the district. Angela 

Swain is Stesia’s mother. Swain’s complaint asserts that the district is liable for the actions of a 
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bus driver who failed to discover that Stesia had fallen asleep in her seat on the bus on the way 

home from her first day of school and failed to drop her off at her bus stop. 

The bus driver never bothered to check to see if the kindergarten student was still on the 

bus. The bus driver, in direct opposition to the parent waiting at the stop and looking for her 

child, proceeded to drive off and go back to the school bus garage. Meanwhile, the waiting 

parent became hysterical wondering where her 5-year-old daughter was. The driver also failed to 

inspect the bus at the conclusion of her route, thereby leaving the young girl on the bus, alone, so 

that when she awoke, she was alone in a dark school bus garage on her first day of school.  

Issue: At issue was whether a school district and bus driver were negligent in an incident 

where a 5-year-old girl was left asleep on a school bus and returned to the bus garage. 

Holding: The Court of Appeals of Ohio, Eight District, Cuyahoga County, held that there 

was no error in dismissing the school district’s motion to dismiss based on the doctrine of 

sovereign immunity when the alleged injury to the plaintiff did not occur as a result of the 

operation of a school bus as defined by the Ohio Supreme Court in Doe v. Marlington Local 

School District Board of Education.  

Reasoning: The Court of Appeals of Ohio, Eight District, Cuyahoga County, referred to 

Doe v. Marlington (2009), in which the actions of the bus driver was supervision of the conduct 

of the students on the bus as occurred in the sexual assault in Marlington as compared to this 

case in which the conduct of the bus driver took place in relation to the operation of the bus and 

the student. Moreover, the court concluded that the record further demonstrated that the record 

supports the lower court’s decision denying the district’s motion to dismiss. Furthermore, the 

court found no error on the part of the lower court.  



295 

Disposition: The Court of Appeals of Ohio, Eight District, Cuyahoga County, affirmed 

the decision of the lower court in denying the District’s motion to dismiss.  

 

Analysis of Cases 

The purpose of this research study was to conduct an analysis of issues related to the 

topic of pupil transportation and tort liability, namely negligence associated with bus driver 

issues. With this study, the data were retrieved by analyzing a total 105 court cases during a 28-

year period commencing with Gibson v. Transportation Commission (1982) and concluding with 

Swain v. Cleveland Metropolitan School Dist. (2010) (see Table 1). Table 1 provides a brief 

synopsis of each case, the prevailing party, the party accused of negligent action, in this case, bus 

drivers, and whether or not negligence was proven by the defendant. To ascertain the 

determination of facts, patterns, and trends of these court cases, the cases were outlined by key 

facts, issues, holdings, court reasoning, and disposition. This analysis provided the information 

in Table 1 and serves as a quick reference guide to negligence cases that arise in varying areas 

associated with pupil transportation services.  

Each case brief examined the position and issues relevant to each party, the applicable 

rules of law pertinent to each case, and the court reasoning for the holding and disposition of 

each case. The reasoning of the court in each case was analyzed to identify developing trends 

and patterns that emerged and will serve for discovering guiding principles for current and future 

public school administrators as they seek to ensure compliance with the law while safeguarding 

America’s children, as well as protecting the financial stability of local school districts.  

All of the cases relating to preventing negligent actions were briefed first. Those briefs 

commenced with Gibson v. Transportation Commission, 315 N.W.2d 346, 106 Wis.2d 22 (1982) 
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and concluded with Goss v. District School Bd. of St. Johns County, 601 So.2d 1232 (Fla.App. 5 

Dist. 1992), respectively. Next, cases pertaining primarily to accusations surrounding the use and 

operation of buses were analyzed. Those briefs commenced with LeLeaux v. Hamshire-Fannet 

Independent School Dist., 835 S.W.2d 49 (Texas, 1992) and concluded with Swain v. Cleveland 

Metropolitan School Dist., 2010 Ohio 4498 (2010), respectively. It is important to note the 

prevalent shift from preventing negligence via criminal background checks, review of medical 

conditions, and drug testing, to ascertaining whether negligence existed in cases pertaining to the 

loading and unloading of buses, as well as accidents that occurred while riding buses, that arose 

from the operation and use of a bus (Table 2) as the case analysis section is presented below. 

An analysis of the cases reviewed and clustered are in the pages that follow. Cases are 

grouped into the following clusters and presented in table form revealing trends in each analyzed 

case. 

 Table 1 provides summary data for the entire 105 cases briefed for this research project, 

which are all related to tort liability and pupil transportation. The table identifies the year, case 

name, prevailing party, party accused of negligence, and whether negligence was proven. The 

data collected from the aforementioned cases evidences that many of the outcomes resulting 

from litigation on the topic of tort liability and pupil transportation have been favorable to boards 

of education and their respective employees.
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Table 1 

Cases Listed by Year 

 
Year 

 
Case 

 
Synopsis 

 
Prevailing Party 

 
Negligence 

Negligence 
Proven 

1982 Gibson v. 
Transportation 
Commission 

Once released from prison for a convicted felony, 
petitioner applied for a school bus driver’s license 
in Milwaukee. Upon review of the case, the 
petitioner was denied licensure. 

Department of 
Transportation 

Bus Driver’s 
Actions 

No 

1983 Com., Dept. of Transp., 
Bureau of Traffic Safety 
v. Slater 

An elderly school bus driver since 1973, the 
petitioner had his license suspended due to being 
a diabetic. Upon review of the case, the petitioner 
had his license reinstated. 

Bus Driver Bus Driver’s 
Actions 

No 

1983 Huntsberger v. Com. A retired commercial driver was hired by the 
Berks County Independent School District to 
drive a bus. After review of his medical history, 
the driver had his license recalled due to a 
myocardial infarction on his record. 

Department of 
Transportation 

Bus Driver’s 
Actions 

No 

1983 Ivy v. Natchitoches 
Parish School Bd. 

A school bus driver for the Natchitoches Parish 
School Board collided with a log truck as the bus 
turned onto a highway causing property damage. 
The bus driver was terminated as a result of the 
accident. 

Board of Education Bus Driver’s 
Actions 

Yes 

1984 Com., Dept. of Transp., 
Bureau of Traffic Safety 
v. Johnson 

A school bus driver for a Pennsylvania school 
district had his operating license recalled simply 
due to a DOT’s physician’s report stating he was 
unfit to drive a bus. 

Bus Driver Bus Driver’s 
Actions 

No 

1985 Com., Dept. of Transp. 
Bureau of Traffic Safety 
v. Johnson 

A re-argument of the 1984 case Com., Dept. of 
Transp., Bureau of Traffic Safety v. Johnson. 

Department of 
Transportation 

Bus Driver’s 
Actions 

Yes
 

1985 Giampa v. Com. A Montgomery County, Pennsylvania bus 
driver’s license was recalled due to a hearing 
problem which was diagnosed by the school 
physician and hearing specialist. 

Bus Driver Bus Driver’s 
Actions 

Yes 

(table continues) 
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Year 

 
Case 

 
Synopsis 

 
Prevailing Party 

 
Negligence 

Negligence 
Proven 

1985 Tyson v. Hess A bus driver for the East Syracuse-Minoa Central 
School District let a child off at the wrong bus 
stop. The board terminated the driver as a result 
of the driver’s negligence. 

School Board Bus Driver’s 
Actions 

Yes 

1986 Brigandi v. Board of 
Educ., Deer ParkUnion 
Free School Dist. 

A bus driver for was terminated when he 
allegedly violated rules in backing up a school 
bus without proper supervision and changing 
order of stops on his bus route without notifying 
the transportation personnel. 

Board of Education Bus Driver’s 
Actions 

Yes 

1986 
 

Hopkins v. Spring 
Independent School 
Dist. 
 

A child who sustained a blow to the head at 
school went into convulsions on the school bus. 
The bus driver requested a nurse at the next stop 
to treat the child. However, none was available 
and the child was taken to the daycare as usual. 
The mother sued the school board, principal, bus 
driver and nurse for negligence which rsulted in 
injury to her child.  

Board of Education, 
School Principal, 
School Nurse, Bus 
Driver and Teacher 

Bus Driver’s 
Actions 

No 

1986 Jones v. McKenzie A school bus aide was terminated pursuant to a 
new code enacted which required school 
employees to be drug tested and in which the aide 
failed. A re-test was denied and the test was 
conducted without probable cause. 

School Bus Aide School Bus Aide’s 
Actions 

No 

1987 Appeal of Gardner A school bus driver for the Columbus City School 
District was discharged following an accident. 

Bus Driver Bus Driver’s 
Actions 

No 

1987 In re Stober Upon the review of medical records indicating a 
prior heart attack of a bus driver, the Bureau on 
Traffic Safety Operations recalled a bus driver’s 
license. 

Bus Driver Bus Driver’s 
Actions 

No 

1988 In re Appeal of Stober The Department of Transportation filed for 
reargument of In re Stober in which the court 
found that a bus driver’s history of heart disease 
was not compatible with the safe operation of a 
bus. 

Bus Driver Bus Driver’s 
Actions 

No 

(table continues) 
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Year 

 
Case 

 
Synopsis 

 
Prevailing Party 

 
Negligence 

Negligence 
Proven 

1989 Com., Dept. of Transp., 
Bureau of Driver 
Licensing v. Chalfant 

The Department of Transportation, Bureau of 
Drivers Licensing recalled the licensure of a bus 
driver based upon a history of seizures. 

Bus Driver Bus Driver’s 
Actions 

No 

1989 Hill v. Gill The licenses of three bus drivers were recalled or 
not renewed pursuant to the DOT’s “Emergency 
Rules and Regulations Regarding Criteria for 
Denying Certification of a School Bus Driver.” 

Department of 
Transportation 

Department of 
Transportation’s 
Actions 

No 

1990 Middletown v. 
Campbell 

A school bus driver ran over a child after she 
alighted from the school bus. The bus driver was 
charged with vehicular homicide and failure to 
discharge children to a place of safety. 

Middleton Municipal 
Court 

Bus driver’s 
Actions 

Yes 

1990 Nolan v. Bronson A school bus driver was charged with negligence 
when the driver failed to stop the bus in the 
middle of the road and activate the flashing lights 
to make the bus visible. A child was struck by a 
car as she alighted from the bus. 

Plaintiff Bus Driver’s 
Actions 

Yes 

1990 Lockett v. Bd. of Ed. 
For School D. 189 

A bus driver for the East St. Lois School District 
was accused of negligence when a child lost his 
vision in his left eye when he was standing up 
looking out the bus window and was struck by a 
piece of glass thrown by  a child outside the bus. 

Plaintiff Bus driver’s 
Actions 

Yes 

1991 Morgan v. Livingston 
Parish School Bd. 

A district school bus driver filed suit when she 
was required to purchase her own bus as the 
district shifted ownership of buses from the 
district to the driver requiring them to purchase a 
bus once their district owned bus had been 
condemned. When Ms. The driver refused to 
purchase another bus, charges of willful neglect 
were brought against her. 

Board of Education Bus Driver’s 
Actions 

Yes 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
1991 Plummer v. Dace A school bus driver dropped off a six year old 

student to a place of safety and then left. 
Approximately 90 seconds later the child 
reentered a busy highway where she was struck 
by a car and suffered severe injuries. The plaintiff 
sued the school district, bus driver and driver of 
the car that struck the child for negligence. 

School District Bus Driver’s 
Actions 

Yes 

1991 Williams v. Conroe 
Independent School 
Dist. 

After accusations of a bus driver sexually abusing 
a student, the board suspended the driver with pay 
for the remainder of the year and did not renew 
his contract for the following year. The bus driver 
sued the school district for wrongful termination, 
defamation, intentional infliction of emotional 
suffering, intentional racial discrimination, and 
deprivation of civil rights under the law. 

School Board School Board’s 
Action 

No 

1992 Countryman v. Seymour 
R-11 School Dist. 

A bus driver for the Seymour R-II School District 
dropped off a child on an icy roadway with no 
apparent shoulder. As the child walked along the 
street the driver could not see her and struck her 
with the rear wheel of the bus. 

Plaintiff Bus Driver’s 
Actions 

Yes 

1992 Dugas v. Fredrick A school bus driver for the St. Martin Parish 
School Board was sued for negligence when the 
driver allegedly shut the bus door on a parent who 
had been discussing an issue pertaining to a 
student with the bus driver and drove off, 
dragging him down the road thus resulting in 
injuries to the parent. 

School District, 
School Bus Driver 

Bus Driver’s 
Actions 

No 

1992 Gardner v. Biggart A school bus driver was sued after the bus he was 
driving “lurched” forward resulting in a knee 
injury to a student. 

Plaintiff Bus Driver’s 
Actions 

Yes 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
1992 Goss v. District School 

Bd. of St. Johns County 
A bus driver for the District School Board of St. 
Johns County heard a call for help over her radio 
from another district driver. The driver took over 
the route from another driver who had to break up 
a fight between two students. Upon exiting the 
bus one of the students struck the driver in the 
back of the head and called her a “bitch.” In 
retaliation, the driver steered the bus towards the 
student in a negligent manner. 

School Board Bus Driver’s 
Actions 

Yes 

1993 Bowers by Bowers v. 
City of Chattanooga 

Plaintiff’s brought suit against the City of 
Chattanooga under the Tennessee Governmental 
Tort Liability Act (“GTLA”) to recover for 
injuries sustained when the minor plaintiff was 
stuck by an automobile shortly after alighting 
from defendant’s school bus. 

Plaintiff Bus Driver’s 
Actions 

Yes 

1993 Dedes v. South Lyon 
Community Schools 

A bus driver for the South Lyon Community 
Schools was sued of negligence when two 
students who rode her bus were on their way to 
the bus stop when they suddenly stepped into 
traffic resulting in the death of one and serious 
injuries to the other. 

Bus Driver, District 
Director of 
Transportation 

Bus Driver’s 
Actions 

No 

1993 Goston v. Hutchinson A school bus driver for the Houston Independent 
School District was sued after he let two girls off 
at a non-designated stop to ride home with a 
friend. Shortly thereafter, the friend struck an 
object and killed on of the students and seriously 
injured another. The parents sued the bus driver 
and the school district. 

Bus Driver, School 
District 

Bus Driver’s 
Actions 

No 

1993 Moshier v. Phoenix 
Cent. School Dist. 

A bus driver for the Phoenix Central School 
District was sued by a motorist when her car 
struck a school bus on a snowy hill. 

Bus Driver Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
1993 Nitcher by Nitcher v. 

Hartley 
A 14 year old child was struck by a car after 
alighting from a school bus owned by Russell 
White Transportation Company. The parents sued 
the bus driver and the owner of the bus company 
for negligence. 

Bus Driver, Russell 
White Transportation 
Company 

Bus Driver’s 
Actions 

No 

1993 Ranich v. Anderson A student riding a bus owned by the Joliet High 
School District # 204 was injured in an accident 
involving her school bus. She sued the bus driver 
and the school district for damages. 

Bus Driver, School 
District 

Bus Driver’s 
Actions 

No 

1993 Yeager v. Morgan A school bus driver dropped off a student at her 
home. The student ran down beside the school 
bus to the back of the bus as she had many times 
before. She then crossed the road to check the 
mail and was struck by a car. 

Plaintiff Bus Driver’s 
Actions 

Yes 

1993 Yurkovich v. Rose A school bus driver for the Index School District 
was sued after he allowed a student to exit the bus 
and walk to the back of the bus. The student then 
attempted to cross the highway when she was 
struck and killed by a car. The plaintiff sued the 
bus driver and school district for negligence. 

Plaintiff Bus Driver’s 
Actions 

Yes 

1994 Benson v. Bd of Educ. 
Washingtonville 

The charges in this case arose out of a January 8, 
1990 accident wherein the petitioner’s foot 
slipped off the brake pedal and onto the gas pedal 
as she was backing up and parking a 44-passenger 
school bus into the bus garage causing the bus to 
crash into another bus and a wall. There was no 
one else on the buses, and there were no injuries. 
The driver was terminated. The bus driver 
appealed the decision. 

Bus Driver Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
1994 Chainani by Chainani 

v. Board of Educ. of 
City of New York 

A bus driver contracted by the Board of 
Education of New York City and employed by 
the Amboy Bus Company was sued after a child 
he allowed to exit the bus crossed the road behind 
the bus and was struck by car. 

Plaintiff, School 
Board 

Bus Driver’s 
Actions 

Yes 

1994 Cooper v. Millwood 
Independent School 
Dist. No. 37 

The driver of a school bus and Millwood 
Independent School District were sued when a 
student suffered a fractured skull and permanent 
injury to his left eye after an assault on the school 
bus. 

Bus Driver, School 
District 

Bus Driver’s 
Actions 

No 

1994 Smith v. Weber County 
School Dist. 

Suit was brought by a student’s parents after he 
was struck and killed by a van driven by a third 
party. The suit asserted negligence on behalf of 
the bus driver and the Weber County School 
District. 

Bus Driver, School 
District 

Bus Driver’s 
Actions 

No 

1994 Williams v. Independent 
School Dist. No. 7 of 
Harrah 

A lady was injured by a bus driver who was 
employed by Independent School District No 7. 
of Harrah backed into the ladies car. 

Bus Driver Bus Driver’s 
Actions 

No 

1995 Anderson by Anderson 
v. Shaughnessy 

The plaintiff, a student in Independent School 
District No. 273, was safely transported on a 
school bus to her destination. She and fellow 
student disembarked, the school bus departed, and 
shortly thereafter, the student was injured when a 
paintball pistol held by another student 
discharged. 

Bus Driver, School 
District 

Bus Driver’s 
Actions 

No 

1995 Chainani by Chainani 
v. Board of Educ. of 
City of New York 

A student was struck by a substitute bus driver as 
he pulled away from the curb and was unaware 
that she had to cross the street when she exited 
the bus. The child’s father brought suit against the 
Board of Education, Amboy Bus Company and 
the bus driver. 

Plaintiff, Board of 
Education 

Bus Driver’s 
Actions 

Yes 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
1995 Cornette v. Com. Bus drivers under contract with the Board of 

Education of Jefferson County appealed from a 
summary judgment entered by the Jefferson 
Circuit Court upholding the constitutionality of 
statutes and regulations requiring drug testing of 
public school bus drivers by the Kentucky 
Department of Education. 

Board of Education, 
State Department of 
Education 

Bus Driver’s 
Actions 

Yes 

1995 Dixon v. Whitfield A bus driver, who was independently contracted 
to provide transportation services to students in 
the Duval County School system, along with the 
bus company owner and the driver of a car who 
struck and killed a child after she alighted from 
the bus was sued for negligence. 

Plaintiff, School 
Board 

Bus Driver’s 
Actions 

Yes 

1995 Dunn v. Gentry A young child was struck and killed by a log 
truck driver while he waited to load a school bus. 
The parents sued the bus driver and the school 
district for negligence resulting in the child’s 
death. 

Plaintiff Bus Driver’s 
Actions 

Yes 

1995 Durham Transp., Inc. v. 
Valero 

Durham Transportation contracted with the 
Brownsville Independent School District to 
provide school bus transportation for children 
within the district. On the morning of September 
23, 1991, the infant plaintiff was struck and killed 
by a passing motorist as he attempted to load the 
bus. 

Plaintiff, School 
Board 

Bus Driver’s 
Actions 

Yes 

1995 Karchere v. Pioneer 
Transp. Corp. 

The infant plaintiff was injured while she tried to 
cross the road to reach her bus stop. The school 
bus was owned by the defendant Pioneer 
Transportation Corp. and operated by the 
defendant bus driver. Plaintiff sued alleging 
negligence. 

Pioneer 
Transportation 
Corporation 

Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
1995 Norton v. Canadaigua 

City School Dist. 
The plaintiff sought to recover damages for 
injuries sustained by his ten year old daughter 
when she was struck by a car while crossing a 
street to get to her school bus stop. 

Bus Driver, School 
District 

Bus Driver’s 
Actions 

No 

1995 Todd M. v. Richard L. The minor plaintiff was allegedly subjected to 
repeat physical and sexual abuse by other students 
being similarly transported, whereby he was 
forced, through the threat and use of physical 
violence, to engage in sexually self-abusive 
conduct. This alleged conduct caused him to 
suffer the severe and emotional injuries set forth 
in the plaintiff’s complaint. 

Bus Driver, School 
Board, Director of 
Transportation for the 
Board 

Bus Driver’s 
Actions 

No 

1996 Brown v. U.S. fire Ins. 
Co. 

A student exited the bus and was on the 
grandmother’s porch. The bus started to roll when 
the plaintiff left the porch and ran towards the bus 
and was struck by the left front fender resulting in 
injury. 

Bus Driver, School 
Board 

Bus Driver’s 
Actions 

No 

1996 Cortez v. Weatherford 
Independent School 
Dist. 

A child was struck and killed by a motorcycle as 
she exited a school bus owned and operated by 
the Weatherford Independent School District. The 
plaintiff alleged that the wrongful death occurred 
as a result of the driver’s negligence. 

Bus Driver, School 
District 

Bus Driver’s 
Actions 

No 

1996 Keiser v. Elmer A child was struck by a car as she was attempting 
to load a bus that her mother had flagged down. 
The child was still in the custody of the parent. 
However, the parent sued the driver and the bus 
company for negligence. 

Bus Driver, Amboy 
Bus Company 

Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
1996 Lebanon Coach Co. v. 

Carolina Cas. Ins. Co. 
A student exited a bus owned and operated by 
County of Lebanon Transit Authority, crossed the 
road behind the bus and was struck by a vehicle. 
Tort actions were filed against Lebanon Coach, 
COLT, Commonwealth of Pennsylvania 
Department of Transportation, City of Lebanon 
School District, and school bus driver. 

Plaintiff Bus Driver’s 
Actions 

Yes 

1996 Pacific Employers Ins. 
Co v. Michigan Mut. 
Ins. Co. 

A school bus driver for the West Ottawa Public 
Schools mistakenly let a child off at the wrong 
stop and the child was walking to her home when 
she crossed the street and was struck by a car. 

Plaintiff Bus Driver’s 
Actions 

Yes 

1996 State ex rel. Schwaben 
v. School Emp. 
Retirement Sys. 

A bus driver for the Tallmadge School District 
was terminated due to her diagnoses of clinical 
depression. 

School District Bus Driver’s 
Actions 

Yes 

1997 Dieguez v. Monticello 
Cent. School Dist. 

A personal injury action was brought against a 
bus driver for the Monticello Central School 
District. The Supreme Court ruled that the statute 
of limitations applied to the district, but did not 
apply to the bus driver in his capacity as a district 
employee. 

Plaintiff, School 
District 

Bus Driver’s 
Actions 

Yes 

1998 Collins v. Parishville-
Hopkinton Cent. School 
Dist. 

A bus driver for the Parishville-Hopkinton 
Central School District was terminated for 
bringing alcoholic beverages onto school 
premises while waiting on a ride to a district 
sponsored bus workshop. 

Bus Driver Bus Driver’s 
Actions 

No 

1998 Dedes v. Asch A school bus driver, transportation director and 
school board were charged with negligence when 
two children were struck by an automobile while 
waiting too close to the road as they were 
instructed to do by the driver. 

Plaintiff, School 
Board 

Bus Driver’s 
Actions 

Yes 

(table continues) 



307 

 
 

Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
1998 E.E.O.C. v. North Knox 

School Corp. 
The EEOC sued the North Knox (Indiana) School 
District and its Board of School Trustees under 
the Age Discrimination in Employment Act after 
the district refused to renew the contracts of two 
drivers aged 70 and 72. The district court 
concluded that the bus drivers were independent 
contractors who were not covered under ADEA 
and so granted North Knox summary judgment. 

School District Bus Driver’s 
Actions 

Yes 

1998 Pino v. Board of 
Trustees, Public 
Employees’ Retirement 
System 

A bus driver was involved in an accident and 
failed to immediately report an injury he 
sustained. Bus driver’s injuries were not a result 
of a traumatic event; therefore, accidental benefits 
were not awarded in the case. 

School District Bus Driver’s 
Actions 

Yes 

1998 Wallace v. School Bd. 
of Orange County 

In February of 1995 a bus driver employed by the 
board drove across a train track in an apparent 
attempt to eat the train to the crossing. The train 
hit the rear of the bus injuring several students. 
As a result of the incident, the school board 
instituted the Safe Driver Plan. A mechanic at the 
bus garage failed to report a speeding incidence 
and was terminated due to the new policy that 
was enacted. 

School District Bus Driver’s 
Actions; Bus 
Mechanic’s 
Actions 

Yes 

1999 Turner v. Cent. Local 
School Dist. 

A bus driver for the Central Local School District 
modified her bus route one evening due to 
missing students. As a result, one child was let off 
the bus with no adult supervision present. The 
child attempted to enter the house through a 
window, was seriously injured, and died five days 
later from the injuries he sustained from trying to 
enter the house. 

Plaintiff Bus Driver’s 
Actions 

Yes 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
2000 Brock v. Sumter County 

School Bd. 
Plaintiff’s sued the Sumter County School Board 
and several individual employees after their seven 
year old daughter was struck and killed in an 
unfortunate accident while waiting for the school 
bus one morning. 

School Board 
Employees, Bus 
Driver 

Bus Driver’s 
Actions 

No 

2000 Brown v. Saranac Lake 
Cent. School Dist. 

A bus driver for the Saranac Lake Central School 
District, was served with a notice containing six 
charges of misconduct and incompetence, all but 
one contained multiple specifications. After a 
hearing held at the petitioner’s request, a hearing 
officer found that the petitioner was guilty of a 
majority of the specifications cited and 
recommended that the petitioner’s employment 
with the Board be terminated. 

Bus Driver Bus Driver’s 
Actions 

No 

2000 Cole v. Warren County 
R-III. School Dist. 

A school bus driver and the Warren County R-III 
School District admittedly recognized their 
negligence in the action brought by the plaintiff’s. 
However, they contested the amount of damages 
awarded. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2000 Frazier v. St. Tammany 
Parish School Bd. 

At issue was whether the school board, principals, 
and the bus driver were negligent in deterring a 
fight of two students disembarking a bus when 
the fight was foreseeable. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2000 Menge v. Reed A bus driver for the San Ramon Valley Unified 
School District was subjected to a drug test in 
which was found to be adulterated by the testing 
agency was appropriate reason for the revocation 
of a school bus driver’s certificate without a due 
process hearing. 

Bus Driver Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
2000 Rudd v. Pulaski County 

Special School Dist. 
One afternoon, while riding a school bus home, a 
student pulled out a handgun and fired it several 
times at a student on the bus, who later died. 
Appellants instituted litigation against appellees, 
asserting theories of liability under the Arkansas 
Civil Rights Act and negligence. 

Defendants Bus Driver’s 
Actions 

No 

2000 Wood v. Biloxi Public 
School Dist. 

A student was injured when his vehicle was rear-
ended by a Biloxi Public School District bus 
driver. A week after the accident, the driver was 
suspended by the school district based upon a 
finding that the accident had been caused by his 
negligence. On June 6, 1997, the student filed suit 
against the school district and bus driver alleging 
that the driver’s negligent driving caused him 
back and neck injuries. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2001 Austin Independent 
School v. Gutierrez 

Plaintiff filed suit against several defendants, 
including appellant, Austin Independent School 
District (AISD). AISD filed a plea to the 
jurisdiction contending that its immunity from 
suit deprived the trial court of subject-matter 
jurisdiction. The trial court denied AISD’s plea to 
the jurisdiction. AISD brings this interlocutory 
appeal from that denial. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2001 Cotton v. Paschall A bus driver, whose employer was dismissed 
from suit, was immune from personal liability for 
injuries to a motorist arising out of a collision 
with a bus, as the driver was acting within the 
course and scope of employment when the 
collision with the motorist occurred. 

Bus Driver Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
2001 Horton v. Briley Plaintiff was riding a bus which collided with 

another bus. The plaintiff sued both the board of 
education and both bus drivers in their individual 
capacities. The trial court granted the board and 
drivers the motion to dismiss, the plaintiff filed 
this appeal. 

Plaintiff, Board of 
Education 

Bus Driver’s 
Actions 

Yes 

2001 Linhart v. Lawson A bus driver for the School Board of the City of 
Norfolk struck the plaintiff’s vehicle. The 
plaintiff filed a motion for judgment against the 
driver and the board. The defendants filed for a 
motion to dismiss based upon immunity. The trial 
court granted and dismissed. The plaintiff 
appealed. 

Plaintiff, Bus Driver School Board’s 
Actions 

Yes 

2002 Gamble v. Ware County 
Bd. Of Educ. 

A November 12,1999 bus incident involving 
sexual misconduct was documented by both the 
driver and bus aide. Before an official meeting 
with the father, the bus aide and driver added 
more documentation to the student’s file. The 
father sued the board, driver, and aide for 
negligence alleging that the school district 
employees had fabricated some of the claims 
against his child in order to substantiate their 
claim of misbehavior. 

Plaintiff, Board of 
Education 

Bus Driver’s 
Actions; Bus 
Aide’s Actions 

Yes 

2002 Doe v. Baum The plaintiff student was raped on the bus. The 
driver, Fountain Lake School District, and the 
Arkansas Board of Education were sued for 
alleged torts of common negligence, gross 
negligence, reckless indifference, and outrage. 
The trial court denied motion for summary 
judgment for defendants, defendants appealed. 

Bus Driver, School 
District, State Board 
of Education 

Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
2002 McKinney v. Irving 

Independent School 
Dist. 

A special education bus driver requested a bus 
aide. The school board denied the appointment of 
the aide. The bus driver was sprayed in the eyes 
with a fire extinguisher by a behaviorally 
challenged student. The driver sued the board for 
negligent action in not appointing the aide. 

School Board School Board’s 
Actions 

No 

2004 Hinkle v. Shepard 
School Dist. # 37 

One a band trip, a student was allowed to get off 
the bus at a convenient store to purchase a bottle 
of water. On the way back to school the student 
asked the driver to stop for a restroom break and 
the driver refused. As a result, the student’s 
parents alleged that the incident contributed to his 
recently discovered diabetic condition. 
Defendants filed for summary judgment; plaintiff 
appealed. 

Bus Driver Bus Driver’s 
Actions 

No 

2004 Bottari v. Saratoga 
Springs City School 

A school bus driver was reported by a fellow 
driver for erratic driving. Threatening language 
ensued against the bus driver who reported the 
incidence. A hearing officer recommended 
termination based upon the allegations. The driver 
filed a claim alleging negligent actions in the 
termination proceedings. 

Board of Education Bus Driver’s 
Actions 

Yes 

2004 Canales v. Finley 
Middle School 

This appeal arises from a personal injuries suit 
brought against the bus company, bus driver, 
school, and school district alleging a sudden and 
unforeseen act which caused the infant plaintiff’s 
injuries which could have been prevented by any 
reasonable degree of supervision, and thus neither 
the school nor school district could be held liable 
for such injuries. 

Bus Driver, School 
Board 

Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
2004 Hunt ex Rel. Gende v. 

Clarendon 
Plaintiff sued the bus driver and the bus company 
who the plaintiff argued was vicariously liable for 
the student’s injuries after being hit by a vehicle 
after exiting the bus and crossing the street behind 
the bus. The defendants moved for summary 
judgment. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2004 Jackson Public School 
Dist. v. Smith 

Plaintiff was struck by a school bus resulting in 
injuries. The school district liability was premised 
on the doctrine of respondent superior since the 
driver was a school district employee and on the 
theory of negligent hiring, training, and retaining 
the bus driver. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2004 Kohn v. Laidlaw 
Transit, Inc. 

A student was struck by a car when the driver 
failed to operate, utilize, and extend the 
mechanical stop sign and arm from the     side of 
the bus so as to prevent the plaintiff’s vehicle 
from colliding with one of the buses passengers. 

Bus Driver, Laidlaw 
Transit, Inc. 

Bus Driver’s 
Actions 

No 

2004 Summers v. Cambridge 
Joint School Dist. 432 

A student was struck by a car as he re-entered the 
road to chase down loose papers after he had 
reached a point of safety. The plaintiff filed suit 
against the school district alleging that the bus 
driver had acted recklessly. The district court 
granted summary judgment in favor of the school 
district and this appeal followed. 

Bus Driver, School 
District 

Bus Driver’s 
Actions 

No 

2005 E. Michelle 
Worthington, on behalf 
of a minor child, J.W. v. 
Elmore County Board 
of Education 

This was a §1983 suit filed against the Board and 
various defendants alleging that the plaintiff’s son 
was sexually assaulted while riding on the bus. 
The magistrate judge granted summary judgment 
for the defendants. 

Bus Driver, Board of 
Education 

Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
2005 Los Fresnos Consol., 

ISD v. Southworth 
A bus driver for the Los Fresnos Independent 
School District steered the bus off the road and it 
rolled onto its side resulting in plaintiff’s injuries. 
Plaintiff alleged that the bus driver was negligent 
in the manner in which she operated the school 
bus and negligent per se in violating various 
provisions of the Texas Transportation Code. 

Plaintiff Bus Driver’s 
Action 

Yes 

2005 Montoya v. Houston 
Independent School 
Dist. 

A student sustained personal injuries when he fell 
from the emergency exit of a moving school bus 
owned and operated by Houston Independent 
School District. 

School District Bus Driver’s 
Actions 

No 

2005 Simmons Ex Rel. 
Simmons v. Columbus 
County 

Negligence charges were brought against a bus 
driver for the Columbus County Board of 
Education when a fight broke out on the bus. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2006 Corona v. Suffolk 
Transp. Service, INC. 

The infant plaintiff was allegedly was assaulted 
by a second grader while being transported on a 
school bus owned and operated by the defendant 
Suffolk Transportation Services, Inc. and driven 
by the defendant bus driver. 

Bus Driver, Suffolk 
Transportation 
Company 

Bus Driver’s 
Actions 

No 

2006 Elgin Independent 
School Dist. v. RN 

A bus driver and aide were sued for a negligence 
claim against Elgin I.S.D., pleading that the 
negligent, careless and reckless disregard of duty 
of defendant Elgin Independent School District 
consisted of leaving Plaintiff locked inside their 
bus as well as negligence claims against the aide 
and driver for failure to monitor the presence of 
plaintiff, a minor child, in the bus. 

Plaintiff Bus Driver’s 
Actions, Aide’s 
Actions 

Yes 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
2006 Griffin v. Willoughby The plaintiff filed suit against a bus driver a year 

after the accident occurred involving the bus 
driver who struck the plaintiff’s car. Defendant 
argued statute of limitations was exceeded. The 
trial court granted motion to dismiss, the plaintiff 
appealed. 

Bus Driver Bus Driver’s 
Actions 

No 

2006 Wiggington v. White A bus driver was drug tested and the result was 
positive. The driver was given another test and 
passed it. The board voted to terminate the driver. 
The circuit court ruled that the test was unreliable 
and rescinded the license suspension. The 
Secretary of State filed this appeal. 

Bus Driver Bus Driver’s 
Actions 

No 

2006 Woodall v. Freeman 
School Dist. 

A school bus driver for the Freeman School 
district terminated a bus driver’s employment 
based upon the failure to follow district policy 
and procedures for dropping of a child, the lack of 
concern when ensuring a child was dropped off at 
the correct location, and unwillingness to 
recognize and follow district policy. 

Bus Driver Bus Driver’s 
Actions 

No 

2007 Dennis v. Pub. 
Employees’ Ret. Sys. 

A child launched himself into the bus driver as he 
exited the bus resulting in injuries to the bus 
driver. 

School Board, 
Retirement System 

School Board’s 
Action’s 

No 

2008 Green v. Carlinville 
Community Unit School 
District No. 1 

A school bus driver and school district was sued 
for sexual assault of a minor while she was riding 
a school bus. The school district filed a motion to 
dismiss. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2008 Stacy v. Merrill A student who was riding his bike home from 
school one evening swerved into the road and was 
struck by a school bus. The plaintiff sued the 
district and its officials for negligence. The 
district filed this appeal. 

School District 
Officials 

Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
2008 Turner v. North Panola 

School District 
Parents and students sued the school district 
because a school bus driver repeatedly and 
arbitrarily suspended the three minor children 
from riding the bus only because children 
allegedly had a bad odor. The magistrate judge 
found for two of the children in a bench trial and 
awarded damages under the Mississippi Tort 
Claims Act. The school district appeals. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2009 Doe v. Marlington 
Local School Dist. Bd. 
of Edn. 

The court-appointed custodians of plaintiff, a 
minor, sued the school district and several 
employees of the school district seeking damages 
after their daughter was sexually molested by 
another child on a school bus. The board moved 
for summary judgment. 

Bus Driver, School 
Board 

Bus Driver’s 
Actions 

No 

2009 Eric v. Cajon Valley 
Union School Dist. 

A bus driver allowed a student who alleged his 
dad was waiting on him to exit a bus. The student 
was walking with other students after exiting the 
bus and was struck by a car. The plaintiff alleged 
that the district breached its duty of care when it 
“negligently permitted, allowed, and let him 
wander away from school.” 

Plaintiff Bus Driver’s 
Actions 

Yes 

2010 Burkhart v. Dayton Bd. 
of Edn. 

A bus driver ran her route earlier than normal and 
left a student. She returned to pick up the student 
and called another driver to pick the student up in 
a parking lot. The student was injured as the bus 
driver pulled her from her seat to expedite her exit 
from the bus. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2010 Fisher v. Southfield 
Public Schools 

A child was struck by a car that illegally passed a 
school bus as it stopped to pick up the decedent. 

Bus Driver, School 
Board 

Bus Driver’s 
Actions 

No 

(table continues) 
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Year 
 

Case 
 

Synopsis 
 

Prevailing Party 
 

Negligence 
Negligence 

Proven 
2010 Francis v. School 

Board of Palm Beach 
County 

A personal representative of the estate of the 
plaintiff brought suit against the School Board of 
Palm Beach seeking damages for the death of her 
daughter, who was struck and killed by an 
automobile while walking to her school bus stop. 
The trial court granted the motion to dismiss and 
entered a final order dismissing the second 
amended complaint with prejudice. The 
representative appeals the final order of dismissal. 

School Board Bus Driver’s 
Actions 

No 

2010 Miloscia v. New York 
City Board of 
Education 

It is undisputed that the infant plaintiff fractured 
her wrist when the school bus on which she was 
traveling stopped short in order to avoid colliding 
with a car that had suddenly cut in front of the 
bus. The defendants moved for summary 
judgment dismissing the complaint on the ground 
that the bus driver acted reasonably in an 
emergency situation not of his own making. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2010 Speer v. Farm Bureau 
Mutual Insurance 
Company Inc. 

A school bus owned by the U.S.D. No. 482 
school district and driven by Allen Thornburg 
was in an accident with a semi-tractor trailer that 
resulted in the death of 6 year-old Joseph A. 
Speer. 

Plaintiff Bus Driver’s 
Actions 

Yes 

2010 Swain v. Cleveland 
Metropolitan School 
Dist. 

A school bus driver was accused of negligence 
when she failed to check the bus for a sleeping 
student when she returned to the bus garage. 

Plaintiff Bus Driver’s 
Actions 

Yes 
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Table 2 provides summary data for the entire 105 cases briefed for this research project, 

which are all related to tort liability and pupil transportation. The table identifies the year, case 

name, fact pattern, and the trend(s) applicable in the case(s). The cases are presented based upon 

the fact patterns in negligence cases. The data collected from the aforementioned cases evidences 

that many of the outcomes resulting from litigation on the topic of tort liability and pupil 

transportation have been favorable to boards of education and their respective employees. 

 

Table 2 
 
Fact Patterns in Transportation Negligence Cases 
 
Year Case Fact Pattern: Cases Pertaining to 
1982 Gibson v. Transportation Commission Criminal background checks 
1989 Hill v. Gill Criminal background checks 
1983 Com., Dept. of Transp., Bureau of Traffic Safety v. 

Slater 
Medical Conditions 

1983 Huntsberger v. Com. Medical Conditions 

1984 Com., Dept. of Transp., Bureau of Traffic Safety v. 
Johnson 

Medical Conditions 

1985 Com., Dept. of Transp. Bureau of Traffic Safety v. 
Johnson 

Medical Conditions 

1985 Giampa v. Com. Medical Conditions 
1987 In re Stober Medical Conditions 
1988 In re Appeal of Stober Medical Conditions 
1989 Com., Dept. of Transp., Bureau of Driver Licensing v. 

Chalfant 
Medical Conditions 

1986 Jones v. McKenzie Drug Testing 

1995 Cornette v. Com. Drug Testing 

1998 Collins v. Parishville-Hopkinton Cent. School Dist. Drug Testing 
2000 Menge v. Reed Drug Testing 
2006 Wiggington v. White Drug Testing 
1998 E.E.O.C. v. North Knox School Corp. Age discrimination  
1998 Wallace v. School Bd. of Orange County Failure to report 
1993 Dedes v. South Lyon Community Schools Negligence while arriving at/ waiting at 

bus stops 
1994 Smith v. Weber County School Dist. Negligence while arriving at/ waiting at 

bus stops 
1995 Dunn v. Gentry Negligence while arriving at/ waiting at 

bus stops 
(table continues) 
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Year Case Fact Pattern: Cases Pertaining to 
1996 Keiser v. Elmer Negligence while arriving at/ waiting at 

bus stops 
2000 Brock v. Sumter County School Bd. Negligence while arriving at/ waiting at 

bus stops 
2010 Fisher v. Southfield Public Schools Negligence while arriving at/ waiting at 

bus stops 
2010 Francis v. School Board of Palm Beach County Negligence while arriving at/ waiting at 

bus stops 
1986 Brigandi v. Board of Educ., Deer ParkUnion Free 

School Dist. 
Negligence while driving resulting in 
property damage 

1987 Appeal of Gardner Negligence while driving resulting in 
property damage 

1992 Dugas v. Fredrick Negligence while driving resulting in 
property damage 

1993 Moshier v. Phoenix Cent. School Dist. Negligence while driving resulting in 
property damage 

1994 Benson v. Bd of Educ. Washingtonville Negligence while driving resulting in 
property damage 

1994 Williams v. Independent School Dist. No. 7 of Harrah Negligence while driving resulting in 
property damage 

1997 Dieguez v. Monticello Cent. School Dist. Negligence while driving resulting in 
property damage 

2000 Wood v. Biloxi Public School Dist. Negligence while driving resulting in 
property damage 

2001 Cotton v. Paschall Negligence while driving resulting in 
property damage 

2001 Linhart v. Lawson Negligence while driving resulting in 
property damage 

2004 Bottari v. Saratoga Springs City School Negligence while driving resulting in 
property damage 

2006 Griffin v. Willoughby Negligence while driving resulting in 
property damage 

1983 Ivy v. Natchitoches Parish School Bd. Negligence while driving resulting in 
student injury  

1986 Hopkins v. Spring Independent School Dist. Negligence while driving resulting in 
student injury  

1992 Gardner v. Biggart Negligence while driving resulting in 
student injury  

1992 Goss v. District School Bd. of St. Johns County Negligence while driving resulting in 
student injury  

1993 Ranich v. Anderson Negligence while driving resulting in 
student injury  

1994 Cooper v. Millwood Independent School Dist. No. 37 Negligence while driving resulting in 
student injury  

1995 Todd M. v. Richard L. Negligence while driving resulting in 
student injury  

2000 Brown v. Saranac Lake Cent. School Dist. Negligence while driving resulting in 
student injury  

(table continues) 
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Year Case Fact Pattern: Cases Pertaining to 
2000 Cole v. Warren County R-III. School Dist. Negligence while driving resulting in 

student injury  
2000 Frazier v. St. Tammany Parish School Bd. Negligence while driving resulting in 

student injury  
2000 Rudd v. Pulaski County Special School Dist. Negligence while driving resulting in 

student injury  
2001 Horton v. Briley Negligence while driving resulting in 

student injury  
2002 Gamble v. Ware County Bd. Of Educ. Negligence while driving resulting in 

student injury  
2002 Doe v. Baum Negligence while driving resulting in 

student injury  
2004 Hinkle v. Shepard School Dist. # 37 Negligence while driving resulting in 

student injury  
2004 Jackson Public School Dist. v. Smith Negligence while driving resulting in 

student injury  
2005 E. Michelle Worthington, on behalf of a minor child, 

J.W. v. Elmore County Board of Education 
Negligence while driving resulting in 
student injury  

2005 Los Fresnos Consol., ISD v. Southworth Negligence while driving resulting in 
student injury  

2005 Montoya v. Houston Independent School Dist. Negligence while driving resulting in 
student injury  

2005 Simmons Ex Rel. Simmons v. Columbus County Negligence while driving resulting in 
student injury  

2006 Elgin Independent School Dist. v. RN Negligence while driving resulting in 
student injury  

2008 Green v. Carlinville Community Unit School District 
No. 1 

Negligence while driving resulting in 
student injury  

2008 Stacy v. Merrill Negligence while driving resulting in 
student injury  

2008 Turner v. North Panola School District Negligence while driving resulting in 
student injury  

2009 Doe v. Marlington Local School Dist. Bd. of Edn. Negligence while driving resulting in 
student injury  

2010 Burkhart v. Dayton Bd. of Edn. Negligence while driving resulting in 
student injury  

2010 Miloscia v. New York City Board of Education Negligence while driving resulting in 
student injury  

2010 Speer v. Farm Bureau Mutual Insurance Company Inc. Negligence while driving resulting in 
student injury  

2010 Swain v. Cleveland Metropolitan School Dist. Negligence while driving resulting in 
student injury  

1991 Williams v. Conroe Independent School Dist. Negligence while driving resulting in 
driver injuries 

1996 State ex rel. Schwaben v. School Emp. Retirement Sys. Negligence while driving resulting in 
driver injuries 

1998 Pino v. Board of Trustees, Public Employees’ 
Retirement System 

Negligence while driving resulting in 
driver injuries 

(table continues) 
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Year Case Fact Pattern: Cases Pertaining to 
2002  McKinney v. Irving Independent School Dist. Negligence while driving resulting in 

driver injuries 
2007 Dennis v. Pub. Employees’ Ret. Sys. Negligence while alighting from a bus 

resulting in student injury 
1990 Middletown v. Campbell Negligence while alighting from a bus 

resulting in student injury 
1990 Nolan v. Bronson Negligence while alighting from a bus 

resulting in student injury 
1991 Plummer v. Dace Negligence while alighting from a bus 

resulting in student injury 
1992 Countryman v. Seymour R-11 School Dist. Negligence while alighting from a bus 

resulting in student injury 
1993 Bowers by Bowers v. City of Chattanooga Negligence while alighting from a bus 

resulting in student injury 
1993 Goston v. Hutchinson Negligence while alighting from a bus 

resulting in student injury 
1993 Yeager v. Morgan Negligence while alighting from a bus 

resulting in student injury 
1993 Yurkovich v. Rose Negligence while alighting from a bus 

resulting in student injury 
1994 Chainani by Chainani v. Board of Educ. of City of New 

York 
Negligence while alighting from a bus 
resulting in student injury 

1995 Anderson by Anderson v. Shaughnessy Negligence while alighting from a bus 
resulting in student injury 

1995 Dixon v. Whitfield Negligence while alighting from a bus 
resulting in student injury 

1996 Brown v. U.S. fire Ins. Co. Negligence while alighting from a bus 
resulting in student injury 

1996 Cortez v. Weatherford Independent School Dist. Negligence while alighting from a bus 
resulting in student injury 

1996 Pacific Employers Ins. Co v. Michigan Mut. Ins. Co. Negligence while alighting from a bus 
resulting in student injury 

1999 Turner v. Cent. Local School Dist. Negligence while alighting from a bus 
resulting in student injury 

2001 Austin Independent School v. Gutierrez Negligence while alighting from a bus 
resulting in student injury 

2004 Summers v. Cambridge Joint School Dist. 432 Negligence while alighting from a bus 
resulting in student injury 

2006 Woodall v. Freeman School Dist. Negligence while alighting from a bus 
resulting in student injury 

2009 Eric v. Cajon Valley Union School Dist. Negligence while alighting from a bus 
resulting in student injury 

1990 Lockett v. Bd. of Ed. For School D. 189 Independent Contractor negligence 
1991 Morgan v. Livingston Parish School Bd. Independent contractors purchasing 

buses  
1993 Nitcher by Nitcher v. Hartley Independent Contractor negligence 
1995 Chainani by Chainani v. Board of Educ. of City of New 

York 
Independent Contractor negligence 

1995 Durham Transp., Inc. v. Valero Independent Contractor negligence 
(table continues) 
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Year Case Fact Pattern: Cases Pertaining to 
1995 Karchere v. Pioneer Transp. Corp. Independent Contractor negligence 
1995 Norton v. Canadaigua City School Dist. Independent Contractor negligence 
1996 Lebanon Coach Co. v. Carolina Cas. Ins. Co. Independent Contractor negligence 
2004 Canales v. Finley Middle School Independent Contractor negligence 
2004 Hunt ex Rel. Gende v. Clarendon Independent Contractor negligence 
2004 Kohn v. Laidlaw Transit, Inc. Independent Contractor negligence 
2006 Corona v. Suffolk Transp. Service, INC. Independent Contractor negligence 
 
 
 
Elements of Negligence Action 

When analyzing the 105 cases that were briefed, certain patterns became evident in the 

courts’ reasoning for the holding and disposition of each case. A typical formula for evaluating 

negligence required each plaintiff to prove the following four factors by a “preponderance of the 

evidence”: (1) the defendant owed a duty of care to the plaintiff; (2) the defendant violated that 

duty; (3) as a result of the defendant’s violation of that duty, the plaintiff suffered injury; and (4) 

the injury was a reasonably foreseeable consequence of the defendant’s action or inaction. In 

determining such action, the courts must evaluate the evidence as presented and render a 

decision based upon applicable law and circumstances involved in each unique case. Due to the 

complexity of negligence theories, courts often refer to prior decisions to guide their rulings.  

As the cases began to be briefed, it became evident that there were multiple negligence 

theories that emerged. Of the 105 cases, all of them had aspects involving allegations of 

negligence in some form. Also, it became apparent that cases from 1982 to 1990 focused upon 

failure to prevent negligence by conducting background checks, medical exams, and drug 

testing, which often rendered bus drivers ineligible to drive a bus in a safe manner. However, 

cases from 1990 to 2010 indicated a prevalent shift from preventing negligence before it 

occurred to addressing negligence based upon the components of supervision and “operation and 

use” of the bus. Perhaps more explicit policies governing criminal background checks, annual 
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medical examinations, and drug testing of school bus drivers were passed by local school 

districts, which led to a decrease in cases involving the foregoing practices and acted as a 

safeguard against potential employees who exhibit problematic characteristics. 

 

Safeguarding Students from Potential Negligence 

Criminal background checks. Table 3 provides summary data for two cases pertaining to 

criminal background checks of bus drivers. The table identifies the year, case name, fact pattern, 

and the trend(s) applicable in the case(s). The cases are presented based upon the fact patterns in 

negligence cases. The data serve to solidify the fact that school boards attempt to protect their 

students riding school buses to and from school each day by conducting criminal background 

checks on potential bus driver applicants. 

 

Table 3 

Cases Relating to Criminal Background Checks 

Year Case Fact Pattern Prevailing Trend 
1982 Gibson v. 

Transportation 
Commission 

Criminal 
background 
checks 

Licensure of a convicted felon was denied pursuant to 
local regulations that prohibit such employment. 
Based upon regulatory requirements, the court upheld 
the denial of licensure. 

1989 Hill v. Gill Criminal 
background 
checks 

Licensure of a convicted felon as a bus driver was 
denied pursuant to a policy known as “Emergency 
Rules and Regulations Regarding Criteria for 
Denying Certification of a School Bus Driver”. Based 
upon regulatory requirements, the court upheld the 
denial of licensure. 
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The first attempt in protecting America’s children from negligence is by preventing 

known criminals from obtaining licensure to drive buses. Of the 105 cases briefed for this 

research, two involved criminal background checks with both upholding the denial of licensure. 

Gibson v. Transportation Commission, 315 N.W.2d 346, 106 Wis.2d 22 (1982) involved a bus 

driver who was convicted of a “felony while armed to wit: robbery” in the state of Indiana in 

1976 in which the driver, Theodore Gibson, claimed it was his companion rather than himself 

who had the revolver and instigated the robbery. Following his release from prison, he moved to 

Milwaukee where he applied for a school bus driver’s license on December 13, 1977. In 

compliance with local code 343.12(2)(e), the department of transportation conducted an 

investigation into Gibson’s armed robbery charge. Section 343.12(2)(e) precluded granting a 

school bus driver’s license to anyone convicted of a felony within 5 years prior to their 

application for licensure. The transportation department and the Department of Motor Vehicles 

of the State of Wisconsin inquired about the elements of armed robbery under Indiana law, and 

they were satisfied that their burden of establishing that the circumstances of the felony for the 

petitioner was convicted substantially related to the licensure for which he applied. Therefore, 

the licensure denial was appropriate under sec. 343.12(2)(e), Stats., and did not constitute 

unlawful discrimination by virtue of sec. 111.32(5)(h)2b. 

A second instance in denying licensure of school bus drivers involved Sylvia Hill, James 

Banker, and Gloria Butler, Hill v. Gill, 703 F.Supp. 1034 (D.R.I. 1989). Hill, Banker, and Butler 

were all licensed by the state of Rhode Island to drive school buses and were employed by local 

school districts. Upon the adoption of the “Emergency Rules and Regulations Regarding Criteria 

for Denying Certification of a School Bus Driver” policy, anyone convicted of a misdemeanor 

within the preceding 12-month period and/or anyone convicted of more than one misdemeanor 
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within the preceding 5-year period was rendered ineligible for certification as a school bus 

driver. Pursuant to those regulations, the DOT recalled or refused to renew the licenses of all 

three plaintiffs. 

In Hill’s case, the felony charge was from January 1972 for possession of narcotic drugs, 

maintenance of narcotics nuisance, and larceny. The DOT adopted the regulations that provided 

dispensation for felons whose convictions had been expunged by court order or otherwise 

rescinded or pardoned. However, this was of no use to Hill because there was no indication that 

her record had been expunged, rescinded, or pardoned. The court had to deal with two issues on 

behalf of Hill. First, the court had to determine if the regulation violated equal protection 

principles. Secondly, the court had to decide whether the regulation deprived convicted felons of 

substantive due process by failing to afford them an opportunity to rebut the presumption that 

they were unqualified to operate school buses. The court in this case opined that the regulation 

passed both tests. The court noted that it was difficult to imagine a more legitimate state interest 

than that of protecting school-aged children from the possibility of either physical or immoral 

influences. Moreover, the court noted that while being transported to school, children are 

physically confined in the bus, which constitutes a closed environment largely controlled by the 

only adult present, the operator. In effect, the court concluded that students are totally entrusted 

to the care of the operator. Their welfare, according to the court, depends not only on the 

operator’s driving skills, but also on his or her good judgment and moral character. Therefore, 

the court indicated that the only issue presented is whether the DOT could rationally conclude 

that convicted felons, as a class, may be lacking in those qualifications.  

As a result of criminal background checks for bus drivers, some potential problems 

associated with known criminals are eliminated and students are safer as they ride buses to and 
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from school each day. However, this procedure is only one safeguard that school systems employ 

to protect children from potential dangers while riding school buses.  

In summation, the data in both cases pertaining to denying of licensure based upon a 

convicted felony status substantiates that local school boards have the authority to deny licensure 

to school bus driver applicants. Local boards have the authority to deny such licensure as long as 

they do not violate equal protection principles and deprive convicted felons of substantive due 

process by denying them the opportunity to rebut the presumption that they are unqualified to 

drive a bus. School boards must also adhere to guidelines established in their respective state’s 

code. 

School districts may conduct criminal background checks upon individuals seeking 

employment as a school bus driver pursuant to local regulations. However, case law suggests that 

school districts may deny licensure of applicants who have felony convictions prior to 5 years of 

employment. In the last case, the school district passed a policy requiring current drivers to be 

subjected to criminal background checks and provided an exclusionary clause that stated that 

drivers who had prior felony convictions expunged from their record could drive school buses. 

However, in the last case, the driver’s record indicated a felony conviction that was 17 years old 

and had never been expunged. This case went beyond the 5-year limitation and enforced the 

denial of licensure due to the fact that convicted felons, as a class, not only posed potential 

problems with driving actions, but also good judgement and character. Essentially, the courts 

concluded that convicted felons, as a class, who posed a potential threat to the students entrusted 

in their care could be denied licensure despite the 5-year limitation as stated in policy. 
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Medical Conditions 

Table 4 presents trends in cases pertaining to medical conditions that may pose potential 

negligent actions among bus drivers and that may result in injury to students and lead to costly 

litigation against school systems. The table identifies the year, case name, fact pattern, and the 

trend(s) applicable in the case(s). The cases are presented based upon the fact patterns in 

negligence cases. 

As part of the preliminary hiring procedures for school bus drivers, school districts 

require medical background checks for all potential school bus drivers. However, many drivers 

were employed before such policies were established. Therefore, school districts in the early 

1980s were faced with potential issues related to the medical conditions of their drivers. In the 

28-year span of this research, 7 cases directly involved some sort of medical condition that 

allegedly impeded a driver’s ability to drive a school bus. Of these 7 cases, the school district 

was successful in the termination of 4 of the 7 drivers (57%).  

Com., Dept. of Transp., Bureau of Traffic Safety v. Slater, 462 A.2d 870, 75 Pa.Cmwlth. 

456 (1983) involved Glenn Slater, a diabetic bus driver who had held a Class 4 license (school 

bus driver’s license) since 1973 and had his license suspended as a result of his pre-existing 

medical condition. In a medical examiner’s report, it was indicated that Slater had diabetes and 

was taking Dymelor daily for his condition. The report indicated that Slater did not adhere to his 

diet and that his blood sugar was not within the normal range. As a result of the report, the 

department notified Slater that it was suspending his license, effective December 2, 1980 under 

sections 1504 and 1509 of The Vehicle Code of Pennsylvania, requiring that school bus drivers 

be physically qualified to obtain a license.  
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Table 4 

Cases Pertaining to Medical Conditions 

Year Case Fact Pattern Prevailing Trend 
1983 Com., Dept. of 

Transp., Bureau of 
Traffic Safety v. 
Slater 

Medical 
conditions 

The department of transportation suspended the license of a bus driver pursuant to 
Pa.Code §71.3 due to a physicians report that asserted that he was a diabetic, taking a 
hypoglycemic drug, and did not adhere to his diet. The driver’s license was suspended 
even before a procedural due process hearing.  

1984 Com., Dept. of 
Transp., Bureau of 
Traffic Safety v. 
Johnson 

Medical 
conditions 

Pursuant to Section 1509(a)(2)) of Pennsylvania code, which required annual health 
examinations to be conducted by a physician for the school district for bus drivers, a bus 
driver had his license suspended basesd solely on the basis of an “established medical 
history” of myocardial infarction and without an examination. 

1985 Com., Dept. of 
Transp. Bureau of 
Traffic Safety v. 
Johnson 

Medical 
conditions 

Pursuant to Pennsylvania Code Section 1504 which authorizes and requires the 
department to “establish by regulation the qualifications necessary for the safe operation” 
of school buses and the manner of examining applicants to determine their qualifications, 
the court vacated the previous court ruling and upheld the action of the department.  

1985 Giampa v. Com. Medical 
conditions 

Pursuant to 67 Pa.Code §71.3 which essentially stated that no hearing loss greater than 
25 decibels at frequencies of 500, 1000, and 2000 in the better ear without a hearing aide, 
a bus driver had his license recalled by the department of transportation.  

1987 In re Stober Medical 
conditions 

The Department of Transportation recalled a bus drivers license because his “school bus 
driver’s physician examination revealed that he had a cardiovascular condition which is 
not compatible with the safe operation of a bus.” The driver was not provided with 
procedural due process rights. 

1988 In re Appeal of 
Stober 

Medical 
conditions 

A bus driver had his license recalled due to a “history of medical condition” in which the 
Department of Transportation deemed the driver incompetent to drive a bus. The court 
held that the Federal Rehabilitation Act of 1973 applied to the DOT’s regulations 
concerning bus drivers thus reasonable accomadations were applicable.  

1989 Com., Dept. of 
Transp., Bureau of 
Driver Licensing v. 
Chalfant 

Medical 
conditions 

Pursuant to 67 Pa.Code §71.3 that contains fifteen conditions to establish physical 
compentency to drive a bus, one of which includes seizure disorders (b)(10), a driver had 
his license recalled due to a physicians report stating that he had a seizure disorder.  
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Specifically, the department suspended Slater under 67 Pa.Code §71.3, a regulation 

promulgated under the statutory authority of section 1504(c) and 75 Pa.C.S. §1517(b) which 

provides the following: 

(b) requirements of Physical Examination. The following shall be the minimum 

requirements for passing a physical examination: 

     (3) No established medical history or clinical diagnosis of: 

     (i) Diabetes mellitus requiring use of insulin or any other hypoglycemic          

medication. 

The court referred to Bell v. Burson, 402 U.S. 535, 539, 91 S.Ct. 1586, 1589, 29 L.Ed.2d 90 

(1971), the Supreme Court, in holding that a driver is entitled to a hearing before a state can 

revoke his license. In Slater’s case, the department of transportation failed to provide Slater with 

such a hearing. Thus, the court reversed the previous court’s ruling and reinstated Slater’s 

license. 

A second instance of a bus driver having his license revoked or suspended because of a 

pre-existing medical condition involved William Huntsberger, in Huntsberger v. Com., 463 A.2d 

1288, 76 Pa.Cmwlth. 456 (1983). Huntsberger was a bus driver for the Berks County 

Independent School District. The Department of Transportation (DOT) recalled Huntsberger’s 

license based upon the appellant’s medical history of a myocardial infarction (heart attack) he 

suffered in 1973. The appellant’s license was recalled pursuant to Section 1519 of the Vehicle 

Code of Pennsylvania, after he was determined to be incompetent to operate a school bus based 

upon 67 Pa.Code §150.3 which, in part, requires that, at minimum, no applicant for a Class 4 

driver’s license may have an established history or clinical diagnosis of a heart attack. Although 
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the appellant’s physical examiniation had indicated that the appellant had been asymptomatic 

since the time of his heart attack in 1973, his license was recalled and suspended. 

 The Commonwealth Court of Pennsylvania held that 67 Pa.Code §150.3 had not been 

arbitrarily and capriciously applied to the appellant and did not go beyond the intent of the 

Vehicle Code of Pennsylvania and create an invalid, irrebuttable presumption. Therefore, 

Huntsberger was terminated and his claim for appeal dismissed pursuant to applicable code.  

A similar example of a driver who was disqualified to drive a bus based upon a pre-

existing medical condition involved Arthur Johnson, Com., Dept. of Transp., Bureau of Traffic 

Safety v. Johnson, 478 A.2d 521, 84 Pa.Cmwlth. 248 (1984). Johnson was a bus driver in a 

Pennsylvania school district in the early 1980s. The Pennsylvania Department of Transportation 

recalled Mr. Johnson’s school bus operating privileges based upon Pennsylvania Code Section 

1504(c), which authorizes and requires the department to “establish by regulation the 

qualifications necessary for the safe operation of various types . . . of vehicles and the manner of 

examining applicants to determine their qualifications. . .” (Section 1509(a)(2)) as to a school 

bus driver license, Class 4, requires “an annual examination to be given by the physician for the 

school district. . .” (Section 1517(b)) As found by the trial court judge, on the basis of medical 

reports submitted of record, Mr. Johnson’s physician reported that he had a history of a mild 

acute myocardial infarction in September 1982, but was qualified to drive a school bus. A 

medical report dated February 16, 1983, showed him to be in good physical condition, but there 

was also a negative treadmill exercise report. 

Based solely on the basis of the “established medical history” of myocardial infarction in 

the School Bus Driver’s Physical Examination Report and a Cardiovascular Form Report, the 

department’s consulting physician determined that Johnson was physically unqualified, without 
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examining him. The department’s recall notice simply stated to Johnson that his operating 

privileges were being recalled because of his existing medical condition. The Court ruled that 

because a history of a disorder is not synonymous with the current existence of a disorder the 

department’s application of the regulation to the facts of this case was unlawful. 

A third illustration of a driver having his license recalled or suspended involved Joseph 

Giampa, Giampa v. Com., 492 A.2d 504, 89 Pa.Cmwlth. 346 (1985). Giampa, a bus driver in 

Montgomery County, Pennsylvania, brought suit against the department of transportation as a 

result of the recall of his school bus operator’s license based upon accusations of hearing loss. 

On appeal, Mr. Giampa asserted that his hearing was nevertheless satisfactory for the safe 

operation of a school bus and the regulation stating such was invalid. Mr. Giampa referred to the 

opinion of a school physician, whose view was that the hearing deficiency did not prevent him 

from operating a school bus safely. Furthermore, Mr. Giampa also referenced the opinion of a 

hearing specialist asserting that his hearing levels were “within essentially normal ranges for his 

age” and that “he is not specifically impaired to the extent that he would be a risk driving a bus.”  

Mr. Giampa asserted that the regulation pertaining to hearing loss was “discriminatory” 

against the hearing impaired in that it makes no provisions for exceptions. Furthermore, Mr. 

Giamapa asserted that the regulation was “too sweeping” and suggested that the regulation was 

unreasonable and violated substantive due process. Finally, Mr. Giampa raised a question as to 

whether the hearing loss standard constituted an inappropriate job qualification.  

The Commonwealth Court noted that 67 Pa.Code §71.3(b)(5), stated, (5) No hearing loss 

may occur greater than 25 decibels at frequencies of 500, 1000 and 2000 in the better ear without 

a hearing aid. The court cited the holding of the trial court, which stated that Mr. Giampa’s 

hearing evaluation by the school physician and a hearing specialist did not warrant reversing the 
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recall action where measured hearing loss exceeded the standard, which the Medical Advisory 

Board of the Department of Transportation had adopted in the cited regulation. 

A fourth illustration of an attempt to dismiss a bus driver based upon a preexisting 

condition involved Willie Stober, In re Stober, 524 A.2d 535 (Pa.Cmnwlth. 1987). Stober, a bus 

driver, had his Class 4 license recalled based upon a 1977 electrocardiogram examination that 

revealed he had suffered a heart attack, had a blockage in his right artery, and subsequently 

underwent triple coronary bypass surgery in February 1981. In August 1983, the Department of 

Transportation (DOT) recalled Mr. Stober’s Class 4 license because his school bus driver’s 

physician examination revealed that he had a cardiovascular condition that was not compatible 

with the safe operation of a school bus. Mr. Stober argued that the DOT’s regulation listing 

physical examination requirements violated section 504 of the Federal Rehabilitation Act of 

1973.  

The Commonwealth Court, No. 1455 C.D. 1984 vacated and remanded for additional 

findings of fact as to: 

(3) whether there is an appreciable risk that Mr. Stober would not be able to secure 

the safety of his passengers; and, 

(4) whether the accommodation of Mr. Stober, and individuals like him, by treadmill 

stress testing or other medical screening procedure would present an undue 

burden on the DOT.  

In re Appeal of Stober, 546 A.2d 155 (Pa.Cmnwlth. 1988) was the continuation of In re 

Stober, 524 A.2d 535 (Pa.Cmnwlth. 1987), in which the Department of Transportation filed 

petition for reargument and reconsideration. In the petition, the DOT presented, for the first time, 

two additional issues. It argued that the trial court had no jurisdiction to consider a violation of 
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Section 504 of the Rehabilitation Act in the context of an appeal under Section 1550 of the 

Motor Vehicle Code, 75 Pa.C.S. §1550. It also argued that certain federal regulations rendered 

the Rehabilitation Act inapplicable to the DOT’s regulations concerning school bus drivers. 

The Commonwealth Court, No. 1455 C.D. 1984 held that the Department of 

Transportation failed to meet its burden of proving that a school bus driver was incompetent to 

drive a school bus. Furthermore, the court held that the federal Rehabilitation Act of 1973 

applied to the Department of Transportation’s regulations concerning school bus drivers. Thus, 

Stober was permitted to continue driving the bus and had his license reinstated.  

A fifth illustration of a driver having his license recalled involved Alfred Chalfant, Com., 

Dept. of Transp., Bureau of Driver Licensing v. Chalfant, 565 A.2d 1252, 129 Pa.Cmwlth. 430 

(1989). Upon receiving a completed medical examination form from Dr. Sloan, the department’s 

physician, stating that Chalfant had a prior history of seizures as a child, but had been off all 

prescription medication for 3 years and had not had a seizure in 20 years, the department mailed 

Chaflant a “Convulsive Disorder Form” and requested that he have his physician complete it. 

This form was completed by Dr. Richard Kasdan, who noted, inter alia, that Chaflant had been 

under his care since April of 1985, during which time he was not on seizure medicine. His 

diagnosis was that Chaflant suffered from a seizure disorder producing grand mal seizures that 

apparently only occur in stressful times, the last seizure being approximately in 1986. Dr. 

Kasden had performed an EKG on Chaflant in April of 1985 and he determined that Chaflant 

was physically and/or mentally competent to operate a motor vehicle. 

On appeal, the department argued that it is not required to prove that Chaflant’s condition 

affected his safe operation of a school bus. Rather, it contended that proof of seizure disorder 

itself is sufficient under its regulations to justify recall of Chaflant’s Class 4 operating privilege. 
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The department referred to 67 Pa.Code §71.3(b) that contains 15 conditions to establish physical 

competency to drive a school bus, one of which includes seizure disorders (b)(10).  

The court went on to note that case law in this area is limited and will likely continue to 

be in light of their decision in In re of Stober. The court concluded that the Medical Advisory 

Board, in drafting the regulation, did not flatly state that one having a medical history or clinical 

diagnosis of a seizure disorder would be physically incompetent to serve as a school bus driver. 

Rather, the board saw fit to include language, which may include qualifying language, which 

may not be ignored. Furthermore, the court indicated that the Medical Advisory Board knew how 

to draft a regulation absolutely disqualifying those with certain medical problems from operating 

a school bus. Therefore, the court opined that since the regulation at issue was not such a 

regulation, it must hold that the department was required to prove that Chaflant’s seizure 

disorder was likely to cause loss or impairment of consciousness or an inability to safely drive a 

school bus. The court concluded by stating that the department failed to meet its burden and, 

accordingly, affirmed the lower court’s order sustaining Chaflant’s appeal.  

The cases reviewed indicated a pattern in how school boards and the Department of 

Transportation addressed issues of license recall and suspsension of drivers who have a “history 

of medical conditions.” Case analysis revealed that a driver’s license was most often recalled or 

supended based soley on such a history pursuant to local regulatory code. However, the data 

substantiated that although school boards have the authority to regulate licensure that may pose 

an applicable risk to students on school buses, they must provide procedural due process for all 

bus drivers before dismissing, recalling, or suspending licensure. School boards and the DOT 

must adhere to guidelines established in their respective state’s code.  
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School districts, in an attempt to protect children from potential harm, have the right to 

conduct yearly physicals on school bus drivers. Upon the discovery of established medical 

conditions, such as hearing loss, diabetes, and heart defects, by a medical professional school 

boards must determine whether the condition affects a driver’s ability to effectively operate a bus 

safely. In denying licensure, the courts have consistently referred to statutory provisions that 

specifically state conditions in which drivers cannot be diagnosed with and operate a bus safely. 

One such disease, diabetes, in which drivers must take insulin to control, poses an inherent 

danger to the students of whom they are entrusted. Moreover, the courts have denied rulings in 

favor of school boards who hastily terminate employment of drivers based upon the mere 

discovery of established medical conditions. Courts have consistently ruled that a hearing should 

be conducted to determine whether the established medical condition is controllable and is under 

control before an employee has his or her licensure revoked or employment terminated. In the 

case Com., Dept. of Transp., Bureau of Driver Licensing v. Chalfant, the court indicated that the 

Medical Advisory Board knew how to draft a regulation absolutely disqualifying those with 

certain medical problems from operating a school bus. Therefore, one can see how an explicitly 

stated policy often determines a court’s ruling. 

 

Drug Testing 

Five cases were studied relating to drug testing as means of preventing negligent action 

from occurring and posing a potential threat to students. Table 5 illustrates the cases reviewed in 

this section. The cases are identified by year, case name, fact pattern, and prevailing trend(s). 

The following discussion provides additional details for the cases collectively. 
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Often, a second preliminary hiring procedure for potential bus drivers involves drug and 

alcohol testing. However, it is crucial to note that current employees suspected of drug and 

alcohol use must be dealt with with carefully in order to adhere to local procedural guidelines 

ensuring procedural due process and by the Fourth Amendment. In this study, 5 cases were 

analyzed with respect to drug and alcohol testing. The board lost 4 of the 5 cases (80%) due to 

failure to comply with statutory procedure and due process rights.  

The first example of a school board trying to protect students from negligence by 

administering random drug and alcohol tests was Jones v. McKenzie, 628 F.Supp. 1500 (1986), 

which involved a school bus aide who was terminated based upon Directive 205.1, which 

required the “urinalysis testing of all employees who will be required to undergo medical 

examinations to determine physical fitness for licensure and other employee-related reasons.” 

The directive included the following: The confirmed finding of an illicit narcotic substance in the 

urine of an employee . . . shall be grounds for termination of that employee . . .” 

The plaintiff submitted a urinalysis test in August 1984. The first test gave a positive 

indication that THC metabolites were present in the plaintiff’s urine. Upon being informed of the 

test result, the aide voluntarily agreed to be retested and that test came back negative. However, 

based upon the first test, the board moved to terminate the aide because the National Health 

Laboratories reported that a urine specimen taken in the annual physical examination required of 

the plaintiff and all other transportation employees “indicated positive use of drugs” in violation 

of the Superintendent’s Directive 662.12.  
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Table 5 

Cases Pertaining to Drug Testing 

 
Year 

 
Case 

Fact 
Pattern 

 
Prevailing Trend 

1986 Jones v. McKenzie Drug 
Testing 

A school bus attendant was dismissed due to a urinalysis test for drugs as part of the 
transportation department’s testing program (Directive 205.1). The first test, affected by a 
computer, gave a positive indication of THC. The employee was re-tested and theose test 
came back negative. However, the employee was dismissed because of violation of the 
Superintendent’s Directive 662.12.  

1995 Cornette v. Com. Drug 
Testing 

Bus drivers questioned the constitutionality of regulations governing drug testing of school 
bus drivers following an accident that resulted in bodily injury to students pursuant to 
amendment 702 KAR 5:080.  

1998 Collins v. 
Parishville-
Hopkinton Cent. 
School Dist. 

Drug 
Testing 

A bus driver, who had been drinking alcoholic beverages on school property, and was driving 
erratically, was dismissed following a hearing officer’s recommendation of dismissal pursuant 
to Civil Service Law §75.  

2000 Menge v. Reed Drug 
Testing 

A bus driver was obligated to comply with the controlled substance and alcohol use and 
testing requirements set forth in Section 382.101 et seq. of Title 49 of the Code of Federal 
Regulations. Pursuant to code, the district subjected the driver to a urinalysis test in which she 
failed. The school board recommended dismissal pursuant to code. The board held a meeting 
and advised the driver of her rights to request a board hearing. However, the driver resigned 
and the DMV issued a revocation of her certificate.  

2006 Wiggington v. White Drug 
Testing 

A bus driver was subjected to drug test prior to 2004, all of which she passed. However, in 
2004, the driver was notified by the medical review officer that she was positive for marijuana 
use. However, the MRO failed to take a split sample as required by the DOT’s regulation 49 
C.F.R. §40.3(2002).  
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The United States District Court, District of Columbia, asserted that on the basis of the 

undisputed facts on these persuasive authorities, the plaintiff is entitled to a summary judgment 

that her termination on the basis of a single unconfirmed EMIT test was arbitrary and capricious. 

Her termination thus violated the requirements of the Board of Education and the Superintendent 

precluding arbitrary and capricious termination. Furthermore, the court reiterated the Supreme 

Court’s admonition that a deprivation of property by terminating employment must be “preceded 

by notice and opportunity for hearing appropriate to the nature of the case.”  

A second instance involving drug testing as a means of preventing negligent actions 

against a bus driver was Cornette v. Com., 899 S.W.2d 502 (1995). Betty Cornette and other bus 

drivers (Cornette) under contract with the Board of Education of Jefferson County (board) 

appealed from a summary judgment entered by the Jefferson Circuit Court upholding the 

constitutionality of statutes and regulations requiring drug testing of public school bus drivers by 

the Kentucky Department of Education (department). This dispute arose as a result of an 

amendment to 702 KAR 5:080 adopted by the State Board of Elementary and Secondary 

Education, effective December 9, 1992. As amended, the regulation required that all school bus 

drivers working for any county school district in Kentucky be drug tested following an accident 

resulting in bodily injury or in excess of $1000.00 property damage, except when the bus is 

struck while legally parked (702 KAR 5:080 §2(2)(b)). 

Cornette filed a declaratory judgment action questioning the constitutionality of the 

regulation and moved for temporary injunction on April 7, 1993, seeking to enjoin enforcement 

of the drug and alcohol testing during the pendency of the action. Injunctive relief was denied by 

the Jefferson Circuit Court and Cornette applied to the Court of Appeals for interlocutory relief. 

The case was dismissed on January 31, 1994, and an appeal followed. The Court of Appeals 



338 

indicated the fact that the government had an overriding interest in regulating the conduct of 

those people whom they employ, and in insuring the safety of the public. Furthermore, the court 

indicated that although the collection and analysis of biological samples are considered searches 

and seizure under the Fourteenth Amendment, only those searches that are unreasonable are 

proscribed. However, the court noted that, 

in certain circumstances, the Government’s need to discover such latent or hidden 
conditions (drug or alcohol use), or to prevent their development, is sufficiently 
compelling to justify the intrusion on privacy entailed by conducting such searches 
without any measure of individualized suspicion. 
 
A third illustration of prohibiting negligent action by requiring drug testing of school 

district employees was Collins v. Parishville-Hopkinton Cent. School Dist., 681 N.Y.S.2d 132, 

256 A.D.2d 700 (1998). Ann Collins was employed as a full-time bus driver by the Parishville-

Hopkinton Central School District. On November 20, 1996, Collins arrived at the school 

district’s bus garage in order to meet with other school district bus drivers and travel with them 

to a nearby school to attend a bus driver training workshop. It is undisputed that the petitioner 

brought a 12-pack of beer with her to the bus garage and that she consumed some beer in the bus 

garage while awaiting transportation to the workshop. Subsequently, the school district brought 

disciplinary action against the petitioner alleging that the petitioner (1) brought and consumed 

beer upon school district property; (2) attended a bus driver safety workshop after having 

consumed beer; (3) was under the influence of alcohol during the workshop; (4) upon her return 

to the school district property, drove out of the parking lot at a high rate of speed, spinning her 

tires and performing a “doughnut” and “fishtailing” in the parking lot; and (5) appeared 

distracted and inattentive at the training session.  

Following a hearing conducted pursuant to Civil Service Law §75, the hearing officer 

found that Collins was guilty of all charges and recommended to the board that she be dismissed. 
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However, the Court noted that two of the hearing officer’s findings of misconduct related to acts 

that were not alleged in the statement of charges against the petitioner. Based upon this finding, 

the court concluded that the matter should be remitted to the respondent Board of Education of 

the Parishville-Hopkinton Central School District for further proceedings not inconsistent with 

the court’s decision. 

A fourth illustration of drug testing as a measure of preventing a negligent action was 

Menge v. Reed, 101 CalRptr.2d 443 (Cal.App 1 Dist. 2000). Virginia Menge was a school bus 

driver employed by the San Ramon Valley Unified School District. Menge was also obligated to 

comply with the controlled substances and alcohol use and testing requirements set forth in 

section 382.101 et seq. of title 49 of the Code of Federal Regulations (Vehicle Code §34520, 

subd. (a)). The district subjected Menge to a random drug test, administered by National Medical 

Review Offices, Inc. (NMRO), on February 18, 1999. It was determined that Menge’s urine 

sample was unsuitable for testing due to the presence of nitrate, an adulterant. When the district 

learned of the results, it placed her on administrative leave, with pay, and scheduled a Shelly 

hearing for March 10, 1999. As noted in Shelly v. State Personnel Bd (1975) 15 Cal.3d 194, 124 

Cal.Rptr. 14, 539 P.2d 774, employers are required, before permanent employment discipline, 

that the employee be given notice of the proposed discipline, the reasons for it, a copy of the 

charges and material on which they are based, and an opportunity to respond orally or in writing. 

By letter dated March 10, 1999, the district notified Menge of its intention to recommend 

that the Sate Board of Education terminate her employment as a school bus driver, on the ground 

that she falsified information, acted dishonestly, and willfully violated the Education Code or 

board rules, based on the allegedly adulterated urine sample. However, Menge resigned before 

she could be terminated. The Court of Appeal, First District, Division 5, held that a driver who 
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allegedly submitted an adulterated urine specimen during a random drug test, had a due process 

right to a hearing before the DMV prior to revocation of her certificate. 

A final illustration of drug testing in preventing a negligent action was in Wiggington v. 

White, 847 N.E.2d 646 (Ill.App. 1 Dist. 2006). Lynnan Wiggington, an employee of Round Lake 

School District had been employed as a school bus driver for the district for 12 years. During her 

years of employment, Wiggington was subjected to random drug tests, all of which she had 

passed. However, on February 13, 2004, Wiggington and four other employees took random 

drug tests ordered by the school district. On February 27, 2004, Wiggington received a message 

on her answering machine from the medical review officer (MRO) informing her that she had 

tested positive for marijuana usage. However, when conducting the test, the MRO failed to take a 

split sample, which simply meant that the urine sample be divided into two containers, one of 

which was the “primary sample” and the other the “split sample,” according to the Department of 

Transportation’s regulation 49 C.F.R. §40.3(2002). Wiggington was subjected to another drug 

test on February 29, 2004, which she passed. However, the school district moved to terminate 

her employment as a bus driver and the Secretary of State issued an order of suspension of 

Wiggington’s bus drivers license due to her noncompliance with Section 6-106.1(g)(5) of the 

Illinois Vehicle Code (2002). The Circuit Court rescinded Wiggington’s school bus driver’s 

permit suspension, concluding that the positive drug test upon which the suspension was based 

was unreliable. The Secretary of State filed a timely appeal.  

The Appellate Court of Illinois concluded that “the original sample was not a split 

sample.” Therefore, it would have been useless for Wiggington to request a split sample test 

when the split sample had not been created. Second, the court indicated that even if a split 

sample specimen existed, Wiggington proved a prima facie case and shifted the burden of proof 
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to the Secretary to confirm the reliability of the positive drug test results upon which 

Wiggington’s school bus driver’s permit was based. The court concluded that the Medical 

Resource Officer’s failure to comply with DOT regulations prejudiced Wiggington and raised 

serious doubts as to the positive drug test’s reliability. Furthermore, the court indicated that the 

Secretary of State failed to confirm the reliability of the positive drug test upon which 

Wiggington’s suspension was based; therefore, Wiggington’s school bus driver’s permit 

suspension must be rescinded. 

The cases in this cluster substantiate that school boards have the discretionary power to 

randomly drug test employees, namely school bus drivers, in accordance with local regulations 

and DOT polices. However, the testing must be done accurately and the requirements of due 

process must be granted. A failure to do so will result in costly litigation. School boards, working 

under the auspices of the state, are required to adhere to guidelines established in their respective 

state’s code. 

School boards may conduct random drug tests on school bus drivers pursuant to local, 

state, and federal law; however, the testing should be conducted in a professional manner by a 

medical professional. Case law suggests that a split sample should be acquired from each driver 

for testing purposes. Furthermore, in some states, school boards have the authority to test bus 

drivers following reports of erratic driving and accidents. Due to the costs associated with drug 

testing, school boards usually only drug test bus drivers when suspicion of deviant activity 

warrants probable cause to do so. However, DOT regulations provide for random drug testing of 

any school bus driver at any time during employment. Nevertheless, a school district must 

provide the employee with a due process hearing before terminating an employee. Courts have 



342 

consistently upheld the decisions of school boards in the termination of employees who tested 

positive for drug use as long as a due process hearing was conducted.  

 

Negligence Associated with Arriving at/Waiting at the Bus Stop 

 The cases in this section are specific to negligence associated with arriving at or waiting 

at the bus stop. A total of eight cases were reviewed in this section. The cases were reviewed in 

order to compare and contrast key facts, holdings, and court reasonings thus revealing particular 

trends. Table 6 provides an overview of the cases in this cluster. The cases are identified by year, 

case name, fact pattern, and prevailing trend(s). The discussion that follows contains trends that 

become apparent in each of the cases and the cases in aggregate.
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Table 6 

Negligence Associated with Arriving at/Waiting at the Bus Stop  

Year Case Fact Pattern Prevailing Trend 
1993 Dedes v. South 

Lyon Community 
Schools 

Negligence while 
arriving at/ waiting 
at bus stops 

A bus driver and transportation director, who had designated the place where two students 
were to wait on the bus, were sued for alleged negligence when the students failed to wait at 
the designated area, stepped into oncoming traffice, and were struck by an automobile. One 
child was injured and the other killed.  

1994 Smith v. Weber 
County School 
Dist. 

Negligence while 
arriving at/ waiting 
at bus stops 

This was an appeals case in which a school bus driver and the school district were sued by a 
child’s parents when the child was struck by an automobile as he crossed the road to reach the 
bus. The palintiff’s asserted that the bus driver and the district had been notified of the danger 
of the situation and had asked that the bus top location be changed. The child was struck and 
killed by the automobile before the bus arrived at the stop.  

1995 Dunn v. Gentry Negligence while 
arriving at/ waiting 
at bus stops 

The plaintiffs brought suit against a substitute bus driver, log truck driver, and the school 
district when a child was struck and killed by a log truck as he attempted to cross the road to 
get on the bus. The court held that the failure of the bus driver to activate his flashing red 
lights and put out his stop sign indicated negligence.  

1996 Keiser v. Elmer Negligence while 
arriving at/ waiting 
at bus stops 

The plaintiffs filed a negligence claim against a bus driver and the school district due to an 
incidence in which a child was struck by a car as her mother attempted to flag down a bus that 
the child did not normally ride. The court noted that the child did not fall within the protected 
class of individuals under McKinney’s Vehicle and Traffic law §1174(b) since the child was 
not in the custody of the bus driver at the time of the accident.  

2000 Brock v. Sumter 
County School Bd. 

Negligence while 
arriving at/ waiting 
at bus stops 

A bus driver and several school district employees were sued for negligence when a child was 
struck and killed by a truck while waiting on the school bus. The bus driver asserted that 
“operation of a bus” constituted the loading and unloading of the bus in which was not 
occurring at the time of this incident.  

2010 Fisher v. Southfield 
Public Schools 

Negligence while 
arriving at/ waiting 
at bus stops 

A bus driver was sued for negligence when she pulled over, activated all of her safety 
warnings, flashing lights and stop sign, and attempted to pick up a student. As she stopped to 
pick up the child, a motorist, who ignored the buses warning signs, speed up, passed the car in 
front of them, and struck the child. The charge was brought pursuant to the “negligent 
operation of motor vehicle” clause of MCL 691.1407 (1) of Michigan code.  

2010 Francis v. School 
Board of Palm 
Beach County 

Negligence while 
arriving at/ waiting 
at bus stops 

A school bus driver and school district was sued for negligence after a child, who had her bus 
stop changed due to problems the child was having on the bus, was struck and killed as the 
child waited on the bus to arrive. The school board was sovereignly immune from suit 
because, without a duty, there can be no action in negligence and such duty cannot exist as 
students are enroute to the bus stop. Such duty lies with the parents.  
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Of the 105 cases researched, 7 dealt with negligence that was associated with students 

arriving at/waiting at the bus stop, and the school district won 3(43%) of them. The first example 

is Dedes v. South Lyon Community Schools, 502 N.W.2d 720, 199 Mich. App. 385 (1993). 

Adrian and Lauren Dedes lived on Ten Mile Road in South Lyon and attended a local elementary 

school and traveled to school by bus. The defendant Joan Shifford was the bus driver on their 

route and the defendant Jeanne Asch was the district director of transportation for South Lyon 

Community Schools. Asch, in conjunction with Shifford, had designated the place where the 

children wait for the bus: on a grassy hill, behind a mailbox about 15 feet west of their driveway. 

Shifford would approach from the west, stop the bus on the south side of the road, activate the 

red flashers on the bus, and signal the children when it was safe to cross the road. Unfortunately, 

the children did not always wait where they were instructed to do so. On the day of the accident, 

Adrian and Lauren were walking along the shoulder toward the bus stop when they suddenly 

stepped into the path of oncoming traffic and were stuck by an automobile which killed Adrian 

and injured Lauren. The parents sued Joan Shifford and Jeanne Asch of the South Lyon 

Community School District for alleged negligence. 

The Court of Appeals of Michigan indicated that it was undisputed that both Asch and 

Shifford were employees of the school district, that they were acting within the scope of their 

authority, and that the school district was engaged in a governmental function in providing 

transportation to its students. Accordingly, the court agreed with the granting of summary 

disposition by the circuit court. Furthermore, the court indicated that liability for negligence does 

not attach unless the plaintiff establishes that the injury in question was proximately caused by 

the defendant’s negligence. Assertively, the court noted that a reasonable mind would conclude 
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that the proximate cause of the injuries did not attach to Asch and Shifford. Therefore, the court 

stated that the counts against Shifford were properly dismissed. 

A second instance of accusations of negligence associated with arriving at/waiting at the 

bus stop was Smith v. Weber County School Dist., 877 P.2d 1276 (Utah App. 1994). Anthony 

Smith, the 14-year-old son of Harry and Eva Smith, was a student at Wahlquist Junior High 

School in the Weber County School District. In order to attend school, he crossed a busy street 

each morning to meet the bus. Eva Smith sent a letter to Wahlquist Junior High School in 1988, 

complaining of the danger posed by the location of the bus stop. In 1989, Mrs. Smith had 

Anthony hand deliver the letter to Mr. Knight, the bus driver, expressing the same concern. 

Neither the school nor the district responded to the letters, and the location of the bus stop was 

not changed.  

On November 26 1990, while crossing the street to reach the bus stop, Anthony was 

struck and killed by a van driven by a third party. The school bus had not yet reached the bus 

stop at the time of the accident. Knight, the driver of the bus, first observed Anthony lying in the 

middle of the street from a distance of approximately 30 to 40 yards from the bus stop. The 

Smith’s brought a wrongful death action against the district and Knight, alleging the district was 

negligent in locating the bus stop and operating the school bus on the west side of the street, thus 

requiring Anthony to cross the street every morning. They also claimed that Knight was 

negligent in failing to activate the flashing red lights on the bus as he approached the bus stop. 

The District Court, Weber County, granted summary judgment for the district and school bus 

driver and the parents of the child appealed. 

The court cited the Utah Governmental Immunity Act, which requires the court address 

three questions in determining whether a governmental entity is immune from suit. First, was the 
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activity the entity performed a governmental function and therefore immunized from suit by the 

general grant of immunity contained in section 63-30-3? Utah Code Ann. §63-30-3 (1989) (now 

codified as §63-30-3(1)). Second, if the activity was a governmental function, has some other 

section of the Act waived that blanket immunity? Third, if the blanket immunity has been 

waived, does the Act also contain an exception to that waiver which results in retention of 

immunity against the particular claim asserted in this case? 

First, the court concluded that a basic governmental program and objective are involved, 

namely the public education of children. The challenged act involved the adoption and 

implementation of policies and procedures managing the transportation of over 12,000 students 

to 37 schools. Regarding the second factor, the court concluded that the decisions concerning the 

location of bus stops and routes are “essential to the realization or accomplishment” of the school 

transportation program and thus the public education of children. Furthermore, the court 

concluded that the implementation of school transportation policies, in particular the choice of 

school bus routes, requires district employees to exercise basic policy evaluation, judgment, and 

expertise. The Court of Appeals of Utah affirmed the trial court’s granting of summary judgment 

for the district and Knight, finding that Knight was not negligent and the district was immune 

from suit. 

An illustration of a case in which the school district was not able to protect itself from 

negligence charges associated with a child waiting on a school bus at his stop was Dunn v. 

Gentry, 653 So.2d 783, 94-1164 (La. App 3 Cir. 1995). Jamie (student) was waiting on the side 

of the road for his bus to arrive. That morning a substitute driver (Cormane) was driving the bus. 

Jamie had to cross the road to catch the bus. Cormane stopped in the westbound lane across the 

road from Jamie’s house. His red lights were not activated and his semaphore stop signs were not 
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extended. He said that the reason he had not turned on his red lights and put out his stop signs, 

features activated by opening the door, was because he did not want to open the door. He said 

that opening the door would be a signal to the child to board the bus. The reason he did not want 

to give the child a signal to board the bus, he explained, was because he discovered after he 

stopped that there was a log truck some 150 yards west, coming his way. The road ahead of him, 

down which the log truck was coming, was straight and the view was unobstructed for two miles. 

The log truck driver, Crayton Gentry, testified that when he saw he was 200 yards away 

from the bus he saw the child running into the roadway. His loaded truck was traveling 35-40 

miles an hour. He said he immediately got on his brakes. He said he saw the child cross the 

middle of the road then turn and look at the log truck. The boy was on the shoulder when the 

truck hit him. Two of the six brakes on the log truck were inoperative.  

The Court of Appeal of Louisiana, Third District stated that they found that the school 

bus driver was equally at fault with the truck driver for this tragedy. The court indicated that the 

bus driver was in more control of the situation than the log truck. He did not turn on his flashing 

red lights or extend his semaphores upon stopping, as he was statutorily required to do. Given the 

distance from the log truck as estimated by the school bus driver at that point in time, 150 yards, 

by all accounts Gentry could have stopped had he been told to stop in that distance. Accordingly, 

the court noted that Gentry obviously did not try to stop until it was too late. Notably, the court 

cited that earlier action by Cormane would have created a greater likelihood that Gentry could 

have stopped before it was too late.  

A fourth illustration of accusations of negligence associated with a child waiting on a bus 

was Keiser v. Elmer, 639 N.Y.S.2d 118, 225 A.D.2d (1996). One morning, Michelle Dawn 

Keiser missed her eastbound school bus. While Michelle and her mother, the plaintiff Joanne 
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Veselak, were still in front of their home, Veselak instructed Michelle to stay put while Veselak 

crossed the two-way street to flag down an approaching west-bound school bus. This west-bound 

school bus was owned by the defendant, Amboy Bus Co., and operated by the defendant, 

Richard Blagar. Blagar saw Veselak frantically waving her arms. Before Blagar stopped the bus 

he turned on the bus’ hazard lights, but did not turn on the bus’s warning lights. This bus was not 

Michelle’s school bus, and the stop made in response to Veselak’s request was not at a 

designated bus stop. When the bus came to a stop, Veselak asked the bus driver if he would drive 

Michelle to Hauppauge Middle School because she had missed her bus that morning. Veselak 

also alleged that she pointed toward her daughter who she assumed had remained on the other 

side of the road. As the bus driver turned to look, Veselak heard the sound of a car striking her 

daughter. 

The court reviewed McKinney’s Vehicle and Traffic Law §1174(b), which was designed 

to protect school children who are passengers boarding or alighting from a particular bus. 

However, the court stated that Michelle did not fall within the protected class of individuals 

under McKinney’s Vehicle and Traffic Law §1174(b). Moreover, the court concluded that a 

school and those acting for it owe a duty of reasonable care to students in their “physical custody 

or orbit of authority.” Additionally, the court indicated that in this case, Michelle was not in the 

custody of the bus driver when she was injured. Rather, she was in the custody of her mother. 

Therefore, the bus driver was not in the process of transporting Michelle or discharging her from 

the Amboy bus, thus no duty of care arose. 

A fifth illustration of accusations of negligence associated with a child waiting on a 

school bus is contained in Fisher v. Southfield Public Schools, No. 288106 Michigan Court of 

Appeals (2010). The basic facts pertaining to this accident were not in dispute. On December 7, 
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2005, defendant Yoletta Patrice Hall was driving a Southfield Public School bus. She was 

proceeding to her second stop of the morning when she observed the decedent in the process of 

crossing the street en route to the bus stop. Approaching the stop, Hall activated the 

flashing/alternating yellow lights on the bus and pulled over to the right in preparation to pick up 

students. A Lexus, driven by Carolyn Cleveland, was directly behind the bus and began to slow 

down. However, the second vehicle behind the bus, a truck driven by Richard James Farrell, 

pulled around the Lexus and entered the left turn lane to pass Cleveland and the bus. Farrell 

struck the decedent, who suffered multiple fatal injuries. Eyewitness accounts suggest that 

Farrell accelerated as he attempted to pass the Lexus and school bus.  

The Court of Appeals of Michigan referred to the motor vehicle exception to 

governmental immunity which specifically excepts injuries “resulting from the negligent 

operation . . . of a motor vehicle.” In accordance with rulings by the Michigan Supreme Court, 

the term “operation” is limited to “the ordinary use of the vehicle as a motor vehicle, namely, 

driving the vehicle.” Accordingly, the court noted that Hall did not place in motion the object 

that caused the decedent’s injuries. Hall conformed to the requirements of MLC 257.1855, which 

provides in relevant part: 

(1) A school bus driver shall actuate alternately flashing lights only when the school bus 

is stopped or stopping on a highway or privately owned road for the purpose of receiving 

or discharging pupils. . . .  

(2) The driver of a school bus while operating upon the public highways or private 

roadways open to the public shall receive or discharge pupils from the bus with lights 

flashing. 
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Moreover, the court concluded that evidence of ordinary negligence does not serve to 

create a material question of fact concerning the gross negligence necessary to overcome a 

defense of governmental immunity. Because Hall was operating the bus within the parameters of 

Michigan state tort law, the plaintiff sought relief under federal tort law standards. In response to 

the plaintiff’s §1983 claim, the court concluded that the doctrine of respondent superior does not 

attach because Hall was within the specifications of set law. Furthermore, on the plaintiff’s 

contention that bus drivers such as Hall, had not received proper training, the court concluded 

that evidence confirmed that bus drivers had received training. Moreover, the court noted that the 

plaintiff failed to delineate any manner in which defendant’s asserted training was deficient. The 

plaintiff failed to demonstrate or establish that the training program was either closely related to 

the ultimate injury or that the injury could have been avoided had Hall been trained differently. 

As such, the court noted that summary judgment was properly granted to the defendants. 

A final illustration of accusations of negligence associated with a child that was waiting 

at a bus stop was Francis v. School Board of Palm Beach County,29 So.3d 441 Fla. Dist Court of 

Appeals, 4th District (2010). Sherley Francis, as personal representative of the estate of Kodijah 

Tulloch, brought suit against the School Board of Palm Beach seeking damages for the death of 

her daughter, who was struck and killed by an automobile while walking to her school bus stop. 

The school board filed a motion to dismiss arguing that it was sovereignly immune from suit 

because the placement of the bus stop is a planning-level function. The school board also argued 

that its actions were not the proximate cause of Kodijah’s death. The trial court granted the 

motion to dismiss and entered a final order dismissing the second amended complaint with 

prejudice. Francis appealed the final order of dismissal.  
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Kodijah was enrolled at John F. Kennedy Middle School and was assigned to the bus stop 

located on the west side of the roadway at the intersection of Caribbean Boulevard and Haverhill 

Road. Because of problems her children were having on the school bus, Francis met with the 

guidance counselor and other employees of the school board. The school board employee 

instructed Francis that Kodijah should cross Haverhill Road to use the bus stop on the east side 

of the roadway. Sometime after changing bus stops, Kodijah was struck by a vehicle while 

crossing Haverhill Road to reach the east side bus stop. She died as a result of her injuries.  

The District Court of Appeal of Florida, Fourth District, noted that the school board did 

not have a duty to warn Kodijah because it did not create the busy roadway that constituted the 

danger. Moreover, a busy roadway is not so inconspicuous that it virtually constitutes a trap. On 

the contrary, the danger of a busy roadway should be apparent. Furthermore, the tragic accident 

in this case, however, did not occur while Kodijah was riding her school bus or waiting at her 

school bus stop. It occurred while she was walking to her bus stop. Students are under the school 

board’s control during the time that they are being transported to or from school at public 

expense (§1003.31(1)(a), Fla. Stat. (2008)). The school board does not have custody or control 

over students while they are en route to their school bus stops; that control rests solely with the 

student’s parents or guardians. Thus, the school board does not have any duty to its students 

during this period of time.  

In summation, the data substantiates evidence that school boards and their respective 

employees owe a duty of utmost care to their students as they are loading and unloading buses as 

required by a state’s code. This duty includes taking all of the necessary precautions in assuring 

that students are provided a safe location in which to load a bus. However, the data indicate that 

bus drivers can only activate their safety features on the bus, flashing red lights and stop sign, in 
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an attempt to warn motorists of an intended stop and pick-up of a child. A bus driver cannot 

control conditions such as a motorist’s failure to abide by the law and heed the warnings of the 

driver. A driver cannot be held liable for actions beyond their control and they do not waive their 

right to immunity as long as they adhere to the state’s respective laws. 

School boards and their respective transportation personnel are charged with the duty of 

designing bus routes, which includes bus stops that are deemed safe for children who ride buses, 

during the planning stage of pupil transportation services. The courts have consistently examined 

several key factors when making their rulings. Foremost, the issue of whether students were 

enroute to or waiting at the designated pickup area and in the process of loading the bus was a 

major determining factor because the courts determined that students on the way to bus stops and 

waiting at stops before the bus arrived were not in the custody of the school system. Secondly, 

case law suggests that the “operation and use” of a bus only pertains to the loading and 

unloading of a bus. Moreover, courts have concluded that a bus driver who has pulled over and 

activated his or her warning devices such as red flashing lights and stop sign could not be held 

liable for vehicles that failed to head the warnings and struck a student causing injury or death 

because it did not constitute an “operation or use” of the bus. 

 

Negligence While Driving--Student Injury Occurred 

 The cases analyzed in this portion of the study focus on driver negligence that resulted in 

student injury. Table 7 provides an overview of the 30 cases in this section. The cases are 

identified by year, case name, fact pattern, and prevailing trend(s). The following paragraphs 

provide additional details for supporting the trends identified in the table below.
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Table 7 

Negligence While Driving Resulting in Student Injury 

Year Case Fact Pattern Prevailing Trend 
1983 Ivy v. Natchitoches Parish 

School Bd. 
Negligence while 
driving resulting in 
student injury  

A school board terminated a school bus driver pursuant to LSA-R.S. 17:493, which 
provided for dismissal for incompetence, when the driver failed to yield the right-of-
way of an oncoming truck. The court noted that the statute did not require a certain 
number of transgressions to equal incompetence.  

1986 Hopkins v. Spring 
Independent School Dist. 

Negligence while 
driving resulting in 
student injury  

A bus driver and several respective school district employees were sued for 
negligence when a child, who suffered a severe blow at school, suffered severe 
convulsions once she loaded a school bus. The Texas Tort Claims Act provided that 
a claim is not time barred, governmental immunity is not available under the act, the 
act provides that local government units operating in their governmental capacity 
are immune from prosecution for their alleged negligence resulting in bodily injuries 
or death, and discipline in acting in accordance with rules and orders did not exist in 
a sufficient manner to constitute discipline as contemplated by statute.  

1992 Gardner v. Biggart Negligence while 
driving resulting in 
student injury  

A bus driver was sued for negligence when a student was injured when the bus 
suddenly “lurched” forward causing injury to the student’s knee. In this case, the 
court addressed the issue of gross versus simple negligence under the South 
Carolina Tort Claims Act. The act provided that “the state, an agency, a political 
subdivision, and governmental entity are liable for their torts. . .” However, the act 
provides that the governmental intity is not liable for loss resulting from “. . . 
confinement or custody of any student. . . “ and in this case the mere fact that the 
student was in “custody” of the driver was insufficient. The standard of simple 
negligence applied.  

1992 Goss v. District School Bd. of 
St. Johns County 

Negligence while 
driving resulting in 
student injury  

Pursuant to Section 120.57(1)(b) 10, a bus driver was found guilty of negligence in 
intentionally and recklessly driving a bus toward a student based upon the hearing 
officer’s findings.  

1993 Ranich v. Anderson Negligence while 
driving resulting in 
student injury  

A bus driver was sued for her negligenct action when the bus she was driving 
collided with the plaintiff’s car resulting in injury to the student. Pursuant to Section 
8-101 which requires that civil actions against employees of a local public entity 
must be commenced within one year of the injury, the complaint against the bus 
driver was dismissed.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
1994 Cooper v. Millwood 

Independent School Dist. No. 
37 

Negligence while 
driving resulting in 
student injury  

Pursuant to Oklahoma Governmental Tort Claims Act, the defendant sued the bus 
driver in a §1983 claim for negligence and the school district for vicarious liability 
due to an incident that resulted in a student being injured during a assault on the bus. 
The court noted that forseeability on behalf of the driver was not present thus 
dismissing a Section 1983 claim against the driver. However, the court denied the 
school boards motion to dismiss.  

1995 Todd M. v. Richard L. Negligence while 
driving resulting in 
student injury  

The plaintiff sued the school bus driver, director of transportation, and school board 
for allegations of repeated physical and sexual abuse while riding on the school bus. 
The court noted that the bus driver and the school district have a duty to protect the 
minor plaintiff from harm and to prevent the intentional harm to school children in 
their care.  

2000 Brown v. Saranac Lake Cent. 
School Dist. 

Negligence while 
driving resulting in 
student injury  

A local school board hearing officer found a school bus driver negligent misconduct 
in action when she permitted a student to sweep while the bus was moving. The 
driver was served with notice that six charges of misconduct and incompetence were 
being brought against her and termination proceedings were warranted. The court 
concluded that the penalty for the conduct was outside the scope of specifications 
and did not warrant termination.  

2000 Cole v. Warren County R-III. 
School Dist. 

Negligence while 
driving resulting in 
student injury  

A bus driver and school board were sued for negligence when the bus rolled over 
and injured several students. The defendants did not dispute liability. However, the 
amount of damages awarded was disputed. Pursuant to Section 537.610, 
RSMo1994, the court reduced judgment against the school district to $100,000, but 
denied the driver’s motion to reduce.  

2000 Frazier v. St. Tammany 
Parish School Bd. 

Negligence while 
driving resulting in 
student injury  

A school bus driver and school board were sued after the driver allowed students to 
exit the bus at an incorrect stop. The students ended up in a physical altercation and 
the plaintiff suffered injuries. The trial court rendered judgment solely against the 
school board. Upon review of liability, the court re-assessed the liability to 20% 
board fault by operation of solidary liability statute, 25 % each to the student’s 
aggressors (other students on the bus) and 5 % to the victim.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
2000 Rudd v. Pulaski County 

Special School Dist. 
Negligence while 
driving resulting in 
student injury  

Asserting theories of liability under the Arkansas Civil Rights Act, the trial court 
ruled that the school district was immune from suit to recover damages resulting 
from negligence. The theories emerged as a result of a shooting on a school bus. 
Referring to Dorothy v. Little Rock School District, in which a student was molested 
and raped by a fellow student, the court held that no custodial relationship existed 
based upon the fact that “custody” would expand constitutional duties of care and 
protection to millions of school children. The court concluded that there was no duty 
to protect the victim from harm.  

2001 Horton v. Briley Negligence while 
driving resulting in 
student injury  

The plaintiff sued two bus drivers individually and the school board for an accident 
where two school buses collided and resulted in injury to a student. Pursuant to Rule 
54(b), AlaCivP., the trial court granted a motion to dismiss. Pursuant to Ala.Code 
1975, §12-2-7(6), the plaintiff appealed the dismissal of the bus drivers in their 
individual capacities. The Court of Appeals of Alabama held that the bus drivers 
were not entitled to State-agent immunity in their personal capacities.  

2002 Gamble v. Ware County Bd. 
Of Educ. 

Negligence while 
driving resulting in 
student injury  

A bus driver, bus aide, director of transportation and school board were sued for 
negligence when a boy was allegedly engaged in sexual misconduct on the bus 
which resulted in suspension from the bus. Tort allegations against the bus driver 
and bus monitor stated a claim for relief under which recovery was possible for the 
possible fabrication, on their behalf, to substantiate claims of the student’s 
misconduct.  

2002 Doe v. Baum Negligence while 
driving resulting in 
student injury  

The plaintiff sued a bus driver, school board and the Arkansas School Board 
Association alleging torts of common negligence, gross negligence, reckless 
indifference, and outrage as a result of a student who was allegedly raped on a 
school bus on the way home one day. The student later told her teacher of the rape, 
who immediately reported it to the guidance counselor. As is required under 
Ark.Code Ann. §21-9-303, the ASBA filed a motion for summary judgement 
arguing its liability insurance did not cover Mary’s case because the incident in 
question did not arise out of the ownership, maintenance, or use of the vehicle as 
required under the Motor Vehicle Safety Responsibility Act. Furthermore, Ark.Code 
Ann. §6-19-118 extended immunity to the officials and employees of governmental 
entities.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
2004 Hinkle v. Shepard School 

Dist. # 37 
Negligence while 
driving resulting in 
student injury  

A student was suspended from the bus after he asked the driver of the bus and the 
band director numerous times to pull over so he could use the restroom. Upon 
refusal of his request the student blurted out obscenities. The student’s parents later 
sued the bus driver, band director and school district claiming that onset diabetes 
caused the incident to occur. The plaintiff claimed the stress of the incident resulted 
in the students emerging diabetic condition. The court ruled that such harm to the 
student was unforeseeable to the student.  

2004 Jackson Public School Dist. 
v. Smith 

Negligence while 
driving resulting in 
student injury  

Action under the Mississippi Tort Claims Act was brought by the defendant when a 
student was struck by a school bus when attempting to exit his mother’s van and 
cross the road to the school. The award of $850,000 to the mother for the student’s 
injuries was reduced because it was so high as to be reasonable at first blush and 
was contrary to the overwhelming weight of the credible evidence.  

2005 E. Michelle Worthington, on 
behalf of a minor child, J.W. 
v. Elmore County Board of 
Education 

Negligence while 
driving resulting in 
student injury  

A 42 U.S.C. §1983 suit was filed against the defendant bus driver after the 
plaintiff’s son was allegedly sexually assaulted on a school bus. Pursuant to Article 
I, §14 of the Alabama Constitution, “the State of Alabama shall never be made a 
defendant in any court of law or equity” when determing its reason for its ruling. 
Furthermore, the Alabama Supreme Court has extended this sovereign immunity to 
municipal boards of education, as local agencies of the state, and to a person who 
acts as an agent of such board if he committed the act while performing certain 
types of duties that are “discretionary” or require the exercise of judgment.  

2005 Los Fresnos Consol., ISD v. 
Southworth 

Negligence while 
driving resulting in 
student injury  

A bus driver and school district were sued pursuant to allegations that the driver was 
negligent in the manner in which she operated the school bus and negligent per se in 
violating various provisions of the Texas Transportation Code when the bus she was 
driving veered off the road and rolled onto its side resulting in student injury. The 
court found that the bus driver’s actions of driving the bus were not discretionary 
but ministerial, thus, she was not protected by official immunity and could be held 
liable.  

2005 Montoya v. Houston 
Independent School Dist. 

Negligence while 
driving resulting in 
student injury  

A school bus driver and local school board were sued for negligence when a student 
opened and fell through an emergency exit on a school bus. The court concluded 
that the accident was not a result of the “operation or use of a bus” as deemed 
necessary for liability under the Texas Tort Claim Act. The student’s injuries did not 
arise as a result of “operation of a bus”; therefore, the school district was entitled to 
governmental immunity.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
2005 Simmons Ex Rel. Simmons v. 

Columbus County 
Negligence while 
driving resulting in 
student injury  

A fight on a school bus between two students led to this case filed under the North 
Carolina Tort Claims Act against the bus driver. The Industrial Commission handled 
the case and found that the bus driver breached her duty to the student and that 
breach was the proximate cause of the student’s injuries when she failed to stop the 
fight.  

2006 Elgin Independent School 
Dist. v. RN 

Negligence while 
driving resulting in 
student injury  

Pursuant to the Texas Tort Claims Act, a bus driver and monitor were sued when 
they left a child on the bus all day pleading the “negligent, careless and reckless 
disregard of duty on behalf of the defendants. The court held that the bus driver’s 
failure to unload the child was a failure of supervision, not a “use or operation” of 
the bus therefore immunity was intact. However, the bus driver’s act of locking the 
door was a use of the school bus, thus waiving immunity under the TCA.  

2008 Green v. Carlinville 
Community Unit School 
District No. 1 

Negligence while 
driving resulting in 
student injury  

The plaintiff sued the school bus driver and the school district in federal court based 
upon allegations that the driver had sexually molested the student while on the bus. 
The federal court denied the school district’s motion upon determining that Illinois 
courts had previously held that school districts that transport children by bus must 
be held to the same standard of care as common carriers as was evident in 
Hammann v. Carlinville Community Unit School District No. 1. In question was 
whether the driver was employed before the enactment of a statute providing that 
applicants for employment with the school district are required as a condition of 
employment to authorize fingerprint-based criminal background checks to determine 
whether the applicant has been convicted of any felonies.  

2008 Stacy v. Merrill Negligence while 
driving resulting in 
student injury  

A student’s parent sued a bus driver and school district after her son, who was riding 
a bicycle on his way home from school, fell into the street and was struck by a bus. 
The plaintiffs asserted that the school district’s negligence was a proximate cause of 
the accident. Pursuant to Rules 12(b)(1) and 12(b)(2) of the North Carolina Rules of 
Civil Procedure, the judge entered a motion to dismiss. The Trust Fund Agreement 
and the Reinsurance Agrreement within the rules provided no coverage for the 
plaintiff’s claim and the defendants retained their immunity as to the claim.  

2008 Turner v. North Panola 
School District 

Negligence while 
driving resulting in 
student injury  

In a suit claiming that a bus driver trapped a student’s hand in the door and directly 
sprayed deodorizer on another student and that the driver arbitrarily suspended the 
children from the bus, the court noted that the driver acted preemptively and 
offensively rather than to control the discipline of the children. Therefore, the court 
applied negligence under the Mississippi Tort Claims Act.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
2009 Doe v. Marlington Local 

School Dist. Bd. of Edn. 
Negligence while 
driving resulting in 
student injury  

The plaintiff filed suit arguing that the bus driver and local school board were 
negligent in allowing a student to be sexually molested by another child on the bus. 
Pursuant to R.C. Chapter 2744.02(b)(1), which stated that the alleged negligent 
supervision of the children on the bus did not constitute negligent operation of a 
motor vehicle within the meaning of the code.  

2010 Burkhart v. Dayton Bd. of 
Edn. 

Negligence while 
driving resulting in 
student injury  

The plaintiff filed suit against the bus driver and local school board arguing that the 
bus driver pulled a student from her seat and injured her wrist. Pursuant to R.C. 
2744.03, the court interpreted malic, bad faith, and wanton and reckless behavior on 
behalf of the bus driver. Therefore, the driver’s actions, pursuant to R.C. 2744.03 
(A)(6) created an unreasonable risk of harm to the student which is substantially 
greater than that which is necessary to constitute negligence, such that the driver 
was not entitled to immunity pursuant to code.  

2010 Miloscia v. New York City 
Board of Education 

Negligence while 
driving resulting in 
student injury  

In an undisputed case, a student fractured her wrist when the school bus she was 
riding stopped suddenly to avoid hitting a car. The plaintiff sued the driver and 
school board for negligence. Referring to the “Emergency Doctrine” of New York, 
the court noted that “when an actor is faced with a sudden and unexpected 
circumstance which leaves little or no time for thought, deliberation or 
consideration, or causes the actor to be reasonably so disturbed that the actor may 
not be negligent if the actions are reasonable and prudent in the emergency context” 
the driver was not liable for the student’s injury.  

2010 Speer v. Farm Bureau Mutual 
Insurance Company Inc. 

Negligence while 
driving resulting in 
student injury  

A school bus driver and school district wrere sued when the school bus collided with 
a semi-tractor trailor that resulted in the death of one student. The school board’s 
insurance policy statutorily capped liability at $300,000 per accident pursuant to 
K.S.A. 75-6105. However, the court concluded that the plaintiff’s claims for 
medical and burial expenses exceeded the statutory cap. Thus, the court awarded 
damages beyond the cap.  

2010 Swain v. Cleveland 
Metropolitan School Dist. 

Negligence while 
driving resulting in 
student injury  

The plaintiff filed suit after a bus driver left a kindergarten student on the bus after 
she concluded her route for the day. The court concluded that based upon the 
doctrine of soverign immunity the alleged injury did not occur as a result of the 
operation of a school bus as defined by the Ohio Supreme court in Doe v. 
Marlington Local School District Board of Education.  
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When analyzing the 105 cases that were briefed in this study, certain patterns of 

negligence became apparent. Undoubtedly, first and foremost, school districts have the 

responsibility of protecting the students that they serve on a daily basis. This duty of care extends 

beyond the physical school campus to include the busing of students to and from school. Of the 

105 cases briefed, 30 of them dealt with accusations of negligence that resulted in student injury 

and/or death. Of the 30 cases of negligence that led to student injury and/or death, the school 

district, board, and/or its employees, namely bus drivers, won 43% of them. While there are far 

too many cases to discuss in this section pertaining to driver negligence and student injury and/or 

death, there were several that stood out.  

Hopkins v. Spring Independent School Dist. (1986) involved Celeste Adeline Hopkins, 

who brought action against the Spring Independent School District, including the bus driver, 

principal, nurse, and teacher for personal injuries suffered by her daughter. Hopkins contended 

that while she was left in the classroom unsupervised, another student pushed her into a stack of 

chairs, causing a severe blow to her head. When the teacher returned to the room, the child told 

her of the incident. The child claimed that she had mild convulsions, developed cold sweats, and 

gradually became dazed and incoherent. However, the child remained in the classroom until her 

occupational therapist took her to therapy. The therapist inquired about the child’s health and she 

told him she had a headache. The therapist then took the child to the school nurse, who advised 

the child she should remain at school. The child’s mother, an employee of Spring I.S.D., was not 

contacted concerning her child’s condition.  

When the child’s school day was over, she boarded the bus operated by Spring I.S.D., 

where the child claimed she suffered severe convulsions. The bus driver communicated via radio 

with his supervisor requesting that he provide a school nurse at the next designated stop. None 
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was provided, and the driver was advised by his supervisor to take the child to her daycare as 

usual. Upon arriving at the daycare, the child received treatment. The child;s mother claimed as a 

result of the school district’s neglect and failure to provide adequate medical care, her child’s life 

expectancy was dramatically decreased. 

In this case, the Texas Tort Claims Act provided that local government units and their 

employees acting in their governmental capacity are immune from prosecution for their alleged 

negligence resulting in bodily injuries or death. Furthermore, the court noted that the alleged 

negligent acts must arise from the operation or use of a motor vehicle, which it did not in this 

case. The Court of Appeals of Texas, Houston, affirmed the summary judgment of the lower 

court in favor of the defendants. 

A second instance regarding driver negligence that resulted in student injury and/or death 

was Gardner v. Biggart, 417 S.E.2d 858, 308 S.C. 331 (1992). Larry Gardner (student) injured 

his knee when the bus suddenly “lurched forward” on his ride home from school. He instituted 

this action alleging the bus driver’s negligence caused the lurching. At the close of evidence, the 

department moved for directed verdict contending that, under the Tort Claims Act, it was liable 

only for gross negligence and the motion was denied.  

The Supreme Court referred to McCall v. Batson (1985), where the General Assembly 

enacted the South Carolina Tort Claims Act Section 15-78-40 which provides, 

The State, an agency, a political subdivision, and a governmental entity are liable for 
their torts, in the same manner and to the same extent as a private individual under like 
circumstances, subject to the limitations upon liability and damages, and exemptions 
from liability and damages, contained herein. 
 

Moreover the court noted that 31 exceptions to the State’s waiver of immunity are set forth in 

§15-78-60. Of those exceptions, subsection 25 provided that the governmental entity is not liable 

for loss resulting from 
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responsibility or duty including, but not limited to supervision, protection, control, 
confinement or custody of any student, patient, prisoner, inmate or client of any 
governmental entity, except when the responsibility or duty is exercised in a grossly 
negligent manner.  
 
Furthermore, the court indicated that the school bus driver was not exercising any duty 

involving supervision, custody, control, or protection at the time of the accident. The mere fact 

that Gardner was in “custody” of the driver as a passenger on the bus is insufficient. Hence, the 

Supreme Court of South Carolina affirmed that the applicable standard is that of simple 

negligence and the driver was held to be negligent. 

Another example of potential student injury occurring due to the negligent acts of a bus 

driver occurred in Goss v. District School Bd. of St. Johns County, 601 So.2d 1232 (Fla.App. 5 

Dist. 1992). Zelma Goss, a bus driver for the District School Board of St. Johns County, 

intervened in a situation that involved a fight between two students on a bus when she heard a 

call for help over the bus radio. Goss volunteered to complete the route as driver with the 

assistance of the calling driver. J.B., a student on the bus, had been suspended from school in the 

past as a result of Goss’s report of his misconduct. The bus continued with the uneventful 

delivery of the students to their stops until Goss noticed that J.B. had failed to get off at his 

regular stop. She ordered him out at the next stop and had to repeat the order several times before 

he finally moved. On the way out, J.B. called her a “bitch,” struck her in the back of the head, 

and quickly ran off the bus, calling her other names and making obscene gestures at her. 

At this point, Goss started moving her bus forward and turned the steering wheel quickly 

towards the side of the road where J.B. was and Goss yelled out of the driver’s window at J.B. 

that she intended to press charges against him. She then immediately turned back to the right, 

continuing her route. This quick movement of the steering wheel lasted approximately 2 seconds. 

The other driver later testified that the bus “went forward very wiggly” during this movement. 
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In this case, the conflict arises over the hearing officer’s determination that Goss’s action 

could not support the charge of misconduct and the board’s determination that it did. However, 

the court indicated that Goss intentionally and recklessly steered the bus toward the student was 

a finding of fact by the board and violated the requirements of Section 120.57(1)(b)10 because 

the hearing officer’s contrary finding was supported by substantial competent evidence. 

Although injury did not occur in this case, Goss was found guilty of misconduct in office, 

endangering the safety of students, and reckless operation of a board school bus. 

A third instance of negligence on behalf of a bus driver that resulted in student injury 

arose in the case of Cooper v. Millwood Independent School Dist. No. 37, 887 P.2d 1370 (1994). 

Cooper, on behalf of her minor son Darshuan (student), alleged that Darshuan suffered a 

fractured skull and permanent injury to his left eye when the defendant, Levi Kelly, committed 

an assault and battery on Darshuan while riding a school bus operated by the defendants, 

Millwood Independent School District and the driver, James Ester Neal. Cooper brought her 

action pursuant to the provisions of the Oklahoma Governmental Tort Claims Act, 51 O.S.1991 

§151 et seq. and 42 U.S.C. §1983. Cooper’s petition alleged claims against Millwood for 

vicarious liability for the acts and negligent supervision of its employee Neal and also alleged 

claims under 42 U.S.C. §1983. Copper also asserted claims against Neal individually if his acts 

were determined to be outside the scope of his employment. 

The Court of Appeals of Oklahoma, Division No. 1 stated that because Cooper’s 

allegations accommodated a host of scenarios, some of which could be actionable, they could not 

conclusively rule, as a matter of law and on the basis of Copper’s petition alone, that the petition 

did not state a cause of action against Millwood. Therefore, the court did not find that Cooper 
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could prove any set of facts to support her claims against Neal. Thus, Neal may not be named as 

a defendant under the act and had no common law duty in his individual capacity.  

A fourth illustration of alleged negligence that resulted in student injury occurred in 

Hinkle v. Shepard School Dist. # 37, 92 P.3d 1239 (Mont. 2004). Rocky Hinkle, a freshman at 

Shepherd High School, traveled on the pep band bus to a basketball game in Belgrade on March 

5, 1988. After the game, the band ate dinner at Pizza Hut. On the ride back to school, several 

students requested a restroom break. Therefore, the driver stopped at a local convenience store. 

While in the store, several students, including Rocky, bought bottles of water. A little while later, 

Rocky needed to relieve himself and asked Browning (instructor) if he could get Horn (bus 

driver) to stop once more for a restroom break. The instructor and the driver refused to stop for 

another restroom break. Subsequently, Rocky asked three more times and each time was either 

told no or ignored by both the instructor and the driver.  

Upon arriving back at school, Browning announced that no one could leave the bus 

before it was cleaned. The other students, aware of Rocky’s situation, cheered. Rocky said, “You 

let me off this fucking bus.” Rocky was given a 1-day out-of-school suspension for his use of 

profanity. The following weekend Rocky went to spend the weekend with his brother. During 

this time, Rocky became ill and was diagnosed with Type I Diabetes. Dr. Gunville, Rocky’s 

doctor, stated that Rocky’s life, including the stress from the bus incident, could have contributed 

to the diabetic situation. He stated that Rocky’s behavior was symptoms of his emerging diabetic 

condition. The defendants moved for summary judgment on the grounds that they owed no duty 

to protect Rocky from injuries that were not foreseeable.  

Upon the review of the evidence, the District Court concluded that, even assuming 

arguendo that the chain of events stemming from the bus incident caused the onset of Rocky’s 
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diabetes, such harm was unforeseeable by the defendants, and thus they did not have a duty to 

protect Rocky from such harm. The District Court also concluded that Hinkle’s expert failed to 

establish causation. Therefore, the court granted summary judgment in favor of the defendants. 

However, the Supreme Court of Montana concluded that the District Court erred in determining 

no duty was owed because the court focused on the forseeability of the particular injury as 

opposed to the forseeability that the defendant’s conduct could result in some injury to Rocky. 

However, the court concluded that Hinkle’s testimony had not established a causal connection 

between the defendant’s actions and Rocky’s injuries. Therefore, the Supreme Court of Montana 

affirmed the District Court’s order of summary judgment for the defendants. 

Another instance of a bus driver’s alleged negligence that led to student injury transpired 

in Stacy v. Merrill, 664 S.E.2d 565 (2008). Zachary and Jacob Stacy (“the minor plaintiffs”), 

brothers of the decedent, Quentin Stacy, were students at R. Homer Andrews Elementary School. 

When school was dismissed on August 20, 2004, the three Stacy brothers left the school, 

retrieved their bicycles, and began to ride home along Avalon Road. At the same time, school 

buses were travelling along Avalon Road in the same direction. Before leaving school property, 

Quentin Stacy lost control of his bicycle, fell into the path of a school bus, and was killed. 

Zachary and Jacob Stacy witnessed the accident. The plaintiffs filed suit naming as defendants 

the Almance-Burlington Board of Education (“the board”); Dr. James Merrill, the 

superintendent; Al Smith, Director of Transportation; and Jean Means, principal of R. Homer 

Andrews Elementary School in their official capacities. 

In an amended complaint, the plaintiffs alleged the following negligent conduct on the 

part of the defendants: (1) designing a pedestrian, bicycle, and vehicular traffic plan with no 

clearly marked pedestrian or bicycle lanes, with no fences, sidewalk, curb, or other structure to 
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separate pedestrian and bicycle traffic and vehicular traffic; (2) failing to supervise the 

elementary school children leaving the school campus; (3) failing to supervise or provide 

adequate training of bus drivers, including “failure to warn of the dangers of traveling through 

the area on Avalon Road congested by the presence and close proximity of students walking or 

riding bicycles”; (4) failing to provide a reasonably safe exit route for the students at Andrews 

Elementary; (5) failing to ensure a safe, alternate means of travel between home and school for 

students who were not provided transportation by the defendants; and (6) failing to teach 

children who were not provided with transportation the safe manner in which to walk, ride, and 

travel in order to avoid injury and/or death. The amended complaint further alleged that as a 

result of the defendants’ conduct, Zachary and Jacob Stacy suffered severe emotional distress as 

a result of witnessing their brother’s death, and Timothy Stacy incurred medical expenses. On 

the same day that the plaintiffs filed their original complaint, the plaintiff, Anderson Stacy, filed 

two claims on behalf of the minor plaintiffs under the Tort Claims Act with the Industrial 

Commission, alleging that Quentin Stacy was killed as a result of the negligence of the school 

bus driver and seeking damages for severe emotional distress and unreimbursed medical 

expenses.  

The defendants filed a motion to dismiss pursuant to Rules 12(b)(1) and 12(b)(2) of the 

North Carolina Rules of Civil Procedure and the circuit court granted the motion. The Court of 

Appeals of North Carolina held that the Industrial Commission had exclusive jurisdiction over 

the survivor’s claims, and even if the Commission did not have exclusive jurisdiction, the board 

did not waive sovereign immunity, because automobile exclusions for a risk management plan 

and reinsurance agreement precluded liability coverage. 
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Burkhart v. Dayton Bd. of Edn., 2010 Ohio 2496, Court of Appeals, 2nd Appellate Dist. 

(2010) serves as an example of alleged negligence on behalf of a bus driver that led to student 

injury. Vineyard, a bus driver for the City of Dayton public school system, informed Snyder, 

who was then a 12-year-old student on Vineyard’s bus route, that on the upcoming Monday she 

would begin picking her up for school at an earlier time. On Monday, September 12, 2005, 

Snyder missed her bus. After Vineyard completed her route, dropping her students off at Stivers 

Middle School, she returned to Snyder’s stop and picked her up, she also picked up another 

student who missed the bus. Vineyard then contacted another bus driver via radio, and she 

agreed to meet him at a K-Mart parking lot in Riverside, so that he could take Snyder and the 

other student to Stivers. As she exited Vineyard’s bus, Snyder was injured, and Burkhart and 

Snyder asserted multiple tort claims against Vineyard.  

The Court of Appeals of Ohio, Second District, Montgomery County, referred to R.C. 

2744.03 which provides, 

A civil action brought against a political subdivision or an employee of a political 
subdivision to recover damages for injury, death, or loss to person or property allegedly 
caused by any act or omission in connection with a governmental or proprietary function, 
the following defenses may be asserted to establish non-liability. 
 
With reference to Vineyard’s actions, the court found a genuine issue of material fact 

existed as to whether Vineyard’s conduct in removing Synder from the bus rose to the level of 

recklessness. According to Snyder, Vineyard was angry at the time, “grabbed” her arm, pushed 

her down the aisle, and “ran into” her at the top or the stairs, forcing her off the bus and causing 

an injury. It was for the jury to decide whether Vineyard’s conduct created an unreasonable risk 

of harm to Snyder, and whether the risk was substantially greater than that which was necessary 

to constitute negligent conduct, such that Vineyard was not entitled to governmental immunity 

pursuant to R.C. 2744.03(A)(6).  
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Another illustration of bus driver negligence that led to student injury transpired in 

Miloscia v. New York City Board of Education, 70 A.D.3d 904 (2010). Christa Miloscia, who 

was 6 years old at the time of the accident, fractured her wrist when the school bus on which she 

was traveling stopped short in order to avoid colliding with a car that had suddenly cut in front of 

the bus. The defendants moved for summary judgment dismissing the complaint on the ground 

that the bus driver acted reasonably in an emergency situation not of his own making. 

Under the emergency doctrine, 

When an actor is faced with a sudden and unexpected circumstance which leaves little or 
no time for thought, deliberation or consideration, or causes the actor to be reasonably so 
disturbed that the actor must make a speedy decision without weighing alternative 
courses of conduct, the actor may not be negligent if the actions taken are reasonable and 
prudent in the emergency context. (Miloscia v. New York City Board of Education, 70 
A.D.3d 904 (2010) 
 

Thus, the Court concluded that the bus driver acted within the application of the emergency 

doctrine and was not liable for the student’s injury. 

An eighth example of bus driver negligence that clearly led to student injury transpired in 

Speer v. Farm Bureau Mutual Insurance Company Inc., 226 P.3d 558 (2010). Undisputedly, on 

October 15, 2003, a school bus owned by the U.S.D. No. 482 school district and driven by Allen 

Thornburg was in an accident with a semi-tractor trailer that resulted in the death of 6-year-old 

Joseph A. Speer. Several other children were also injured in the accident. The families of the 

injured and the deceased incurred approximately $420,000 in medical and funeral expenses. 

Future medical expenses were estimated to be approximately $100,000. These amounts 

apparently did not include any noneconomic damages.  

U.S.D. No. 482 had in place a motor vehicle liability policy issued by State Farm Mutual 

Automobile Insurance Company that covered the school bus and any U.S.D. No. 482 employee 

driving the bus. The policy contained liability limits of $100,000 per person and $300,000 per 
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accident. Cynthia Speer (mother of the deceased) and her husband had in place a motor vehicle 

liability policy issued by Farm Bureau, which included a combined single liability and an 

underinsured motorist coverage limit of $500,000.  

Speer filed the present case seeking judgment for her damages that exceeded those paid 

by U.S.D. No. 482, its driver, and State Farm. She argued that those parties were underinsured 

and that entitled her to benefits provided in her own policy for damages by an underinsured 

motorist.  

In determining this case, the Court of Appeals examined K.S.A. 40-284(b). More 

specifically, the court examined the language in the insurance contract between the parties that 

was applicable to the issue here. The policy provided, 

We will pay damages which an insured person is legally entitled to recover from the 
owner or operator of an uninsured motor vehicle or an underinsured motor vehicle 
because of bodily injury; 
 

(3) sustained by an insured person; and 

(4) caused by an accident. 

We will pay damages under this coverage caused by an accident with an underinsured 
motor vehicle, only after the limits of liability under any applicable bodily injury liability 
bonds or policies have been exhausted by payment of judgments or settlements. 
 
Accordingly, the Court noted that K.S.A. 75-6105 statutorily caps U.S.D. No. 482’s and 

its driver’s liability at $500,000 for all claims. U.S.D. No. 482, its insurance carrier, State Farm, 

and the bus driver had judgment entered against them for that statutory maximum in favor of the 

victims of the accident of October 15, 2003. 

A final illustration of alleged bus driver negligence that resulted in student injury was 

examined in Swain v. Cleveland Metropolitan School Dist., 2010 Ohio 4498 (2010). Stesia 

Swain was, at the time of the accident, a 5-year-old kindergarten student in the Cleveland 
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Metropolitan School District. Stesia had fallen asleep in her seat on the bus on the way home 

from her first day of school and failed to get off at her bus stop. 

The bus driver never bothered to check to see if the kindergarten student was still on the 

bus. The bus driver, in direct opposition to the parent waiting at the stop and looking for her 

child, proceeded to drive off and go back to the school bus garage. Meanwhile, the waiting 

parent became hysterical wondering where her 5-year-old daughter was. The driver also failed to 

inspect the bus at the conclusion of her route, thereby leaving the young girl on the bus, alone, so 

that when she awoke, she was alone in a dark school bus garage on her first day of school.  

The Court of Appeals of Ohio, Eighth District, Cuyahoga County, referred to Doe v. 

Marlington (2009), in which the actions of the bus driver was supervision of the conduct of the 

students on the bus as occurred in the sexual assault in Marlington. However, in this case the 

conduct of the bus driver took place in relation to the operation of the bus and the student. 

Moreover, the court concluded that the record further demonstrated support for the lower court’s 

decision denying the district’s motion to dismiss. Furthermore, the court found no error on the 

part of the lower court.  

In summation, the data substantiates that local school boards and their respective 

employees are entitled to immunity as long as their negligent acts cannot be proven. 

Furthermmore, in the case of Rudd v. Pulaski County Special School Dist., 20 SW 3d 310 

(2000), the Court cited Dorothy v. Little Rock School District, 794 F.Supp 1405, which dealt 

with the mother of a student in a high school community-based instruction program who brought 

a §1983 claim against the Little Rock School District and other defendants after her son was 

sexually molested and raped by a fellow student, a ward of the state, while attending a special 

school program. In Dorothy, the court held that no custodial relationship existed between the 
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victim and the state that was sufficient to impose on the state an affirmative duty to protect. The 

district rejected the existence of a custodial relationship based upon the fact that “custody” would 

expand constitutional duties of care and protection to millions of school children. In effect, this 

ruling substantially limited §1983 claims.  

Moreover, in Hopkins v. Spring Independent School Dist., 706 S.W.2d 325 (1986), 

theSupreme Court referred to McCall v. Batson, 285 S.C. 243, 329 S.E.2d 741(1985), where the 

General Assembly enacted the South Carolina Tort Claims Act Section 15-78-40 which 

provides, 

The State, an agency, a political subdivision, and a governmental entity are liable for 
their torts, in the same manner and to the same extent as a private individual under like 
circumstances, subject to the limitations upon liability and damages, and exemptions 
from liability and damages, contained herein. 
 
In this case, the court indicated that in order for employees to be held liable for their 

actions, school bus drivers must be exercising any duty involving supervision, custody, control, 

or protection at the time of the accident. The mere fact that Gardener was in “custody” of the 

driver at the time of the accident is not sufficient claim to waive immunity and hold the drivers 

responsible.  

The cases in this cluster serve as substantiating evidence that bus drivers and school 

board employees operate under the auspices of stated law. However, it is important to note that 

each case presents factors that can be interpreted in various manners based upon the explicitness 

of a state’s code. 

Case law suggests that courts must often determine a number of elements to decide 

whether a bus driver acted negligently and caused student injury. Foremost, courts have 

consistently held that school bus drivers performing ministerial duties in their governmental 

capacity are immune from proscecution. However, those using discretionary decisions expose 
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themselves to litigation in their individual capacities under Section §1983. Secondly, in 

determining their rulings, courts must determine whether a duty of care existed, whether the 

accident was foreseeable, or whether or not the action of the driver was supervisory in nature or 

related to the “operation and use” of the bus. If the courts determined that a duty of care existed, 

the accident was foreseeable, and the driver’s actions were related to the “operation and use of 

the bus,” the courts often ruled that negligence existed. Absent proof of one or more of the 

foregoing elements, the courts determined that negligence did not exist.  

Once negligence was established, courts often examined the law to determine whether the 

negligence was gross or simple in nature in order to determine damages. In certain instances, 

courts exceeded statutory caps on damages if they deemed the accident warranted such action. In 

many cases, the courts often referred to the 1-year statute of limitations on claims to determine 

their ruling. Finally, in determining whether a school board’s repercussion for negligent action 

warranted termination or other imposed penalties, courts often referred to the stated laws 

concerning how many trangressions equaled incompetence and provided substantial claims for 

dismissal of a driver from employment. 

 

Negligence Associated with Driving the Bus--Driver Issues 

 Table 8 provides summary data for the five cases relating to negligence that resulted in 

injury to the bus driver. The table identifies cases by year, case name, fact pattern, and prevailing 

trend(s).The data collected from the aforementioned cases evidences that many of the outcomes 

resulting from litigation on the topic of pupil transportation and tort liability have been favorable 

to boards of education. 
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With this study, there were five cases where accusations of negligence resulted in injury 

to the bus driver. Of those cases, the school board won 4 of 5 (80 %). The first example 

transpired in Williams v. Conroe Independent School Dist., 809 S.W.2d 954 (Tex. App.--

Beaumont, 1991). Marvin Williams, a bus driver for the Conroe Independent School District 

(“CISD”), was accused of soliciting sex from a White female passenger on the bus. The school 

board suspended Williams with pay for the remainder of the year and did not renew his contract 

for the following year. Williams then sued CSID, Like (assistant superintendent), and Lilley 

(assistant coordinator of transportation) for wrongful termination, defamation, intentional 

infliction of emotional suffering, intentional racial discrimination, and deprivation of civil rights 

under color of the law.  

The Court of Appeals of Texas, Beaumont, cited that the movant’s summary judgment 

evidence established that Williams got a name-clearing hearing where he could publicly refute 

the charges although his attorney was not present. The court further cited that Williams failed to 

show that he was deprived of a constitutionally protected liberty or property interest so as to 

make the school district liable under §1983 for refusing to rehire him after expiration of the term 

of his existing contract.  

 



373 

Table 8 

Negligence Associated wih Driving the Bus--Driver Issues  

Year Case Fact Pattern Prevailing Trend 
1991 Williams v. 

Conroe 
Independent 
School Dist. 

Negligence 
while driving 
resulting in 
driver injuries 

The plaintiff bus driver sued the school district after his 
contract was not renewed after allegations that he 
solicited sex from a minor. The bus driver was provided 
with a name-clearing hearing in which he failed to 
establish that the school district deprived him of due 
process by failing to accommodate the attorney’s 
schedule.  

1996 State ex rel. 
Schwaben v. 
School Emp. 
Retirement Sys. 

Negligence 
while driving 
resulting in 
driver injuries 

The plaintiff bus driver filed suit after she was denied 
disability retirement benefits after she was placed on 
Prozac and Desyrel for depression. At question was 
whether the School Employees Retirement System was 
negligent in complying with a statute stating that the 
medical examination was conducted by a competent, 
disinterested physician selected by the retirement to 
determine whether the member is physically 
incapacitated by a disabling condition. Pursuant to R.C. 
3327.10, which grants authority to the state board to 
promulgate regulations establishing the physical and 
other qualifications of school bus drivers throughout the 
state, the court found that SERS properly concluded that 
the driver was not entitled to disability retirement 
benefits.  

1998 Pino v. Board of 
Trustees, Public 
Employees’ 
Retirement System 

Negligence 
while driving 
resulting in 
driver injuries 

A bus driver filed suit against the school board after the 
bus he was driving was struck by an automobile resulting 
in injuries to the driver as he was pushed forward against 
the steering wheel and back again against his seat. The 
retirement board initially determined that the driver was 
disabled, but that his disability was not the direct result of 
the accident and that the bus accident was not a 
“traumatic event” as set forth under N.J.S.A 43: 15A-42.  

2002 McKinney v. 
Irving Independent 
School Dist. 

Negligence 
while driving 
resulting in 
driver injuries 

A school bus driver filed suit against the local school 
board claiming negligence due to a violation of his 
substantive due process rights. However, the court noted 
that the driver’s work environment, in which he was 
sprayed in the eyes with a fire extinguisher by a student 
on his bus, was no more dangerous than that of a normal 
bus driver. The driver asserted that as a result of the 
board’s decision not to appoint a bus aide to his bus to 
help with unruley children, the board subjected him to a 
dangerous situation. However, the court noted that the 
due process clause did not require the defendants to place 
an aide on the bus.  

 
 
 



374 

A second instance, State ex rel. Schwaben v. School Emp. Retirement Sys., 667 N.E.2d 

398, 76 Ohio St.3d 280 (1996), related to a driver’s (Harriet Schwaben ) inability to drive a 

school bus and a school board’s refusal to grant her disability retirement. Schwaben accused the 

board of negligently abusing its discretion in denying her application for disability retirement 

benefits. In accordance with the procedures set forth in R.C. 3309.39, the School Employees 

Retirement Board selected Jeffery Hutzler, M.D., to examine the appellant. Dr. Hutzler 

concluded that the appellant was capable of driving a school bus. Consequently, on October 22, 

1993, the Medical Advisory Board denied the appellant’s application. The appellant then 

appealed the denial of her application to the board, but failed to submit additional medical 

evidence as required by Ohio Adm.Code 3309-1-41(B). 

The court cited R.C. 3327.10, which granted authority to the state board to promulgate 

regulations establishing the physical and other qualifications of school bus drivers throughout the 

state. Schwaben’s condition rendered her incapacitated to safely drive a school bus. Thus, the 

court prevented a potentially hazardous negligent condition to occur while the plaintiff was 

actually driving a bus. 

A third example of negligence that resulted in physical injury to the bus driver was 

illustrated in Pino v. Board of Trustees, Public Employees’ Retirement System, 706 A.2d 793, 

309 N.J.Super. 112 (1998). Pino was driving the bus on a snowy day. When he reached the 

bottom of a hill, the bus was struck by a car. Pino did not immediately report an injury to himself 

and did not believe that he had been injured until he began to experience low back pain radiating 

into his left leg. A hospital record stated that Pino “had no complaints immediately following the 

incident, however, the next few weeks he began to have severe low back pain with radiating pain 

down his left leg.” 



375 

Initially, the Board determined that Pino was disabled, but that his disability was not the 

direct result of the February 6, 1993, bus accident and that the bus accident was not a “traumatic 

event.” The Board, therefore, approved an “ordinary disability” retirement under N.J.S.A. 

43:15A-42. Pino appealed, but before the hearing, the Board reconsidered that, in fact, his 

disability was a direct result of the bus accident. The Board persisted, however, in its 

determination that the accident did not constitute a traumatic event.  

The court referred to the fact that, indeed, the Legislature had not modified the test for 

accidental disability in response to the Supreme Court’s definition of traumatic event in Cattani 

v. Board of Trustees, 69 N.J. 578, 355 A.2d 625 (1976) and Kane v. Board of Trustees, supra., 

despite the Board’s restrictive approach to accidental disability claims. Therefore, the court 

concluded that there was substantial evidence supporting the Board’s determination. 

Accordingly, the court indicated that Pino had not sustained an immediately disabling injury that 

might have supported an inference that the source of his injury was a “great rush of force or 

uncontrollable power.” 

A fourth instance in which a bus driver suffered injuries due to the accusations of 

negligence of a school board stemmed from the case McKinney v. Irving Independent School 

Dist., 309 F. 3d 308 (2002). David McKinney, an employee of the Irving Independent School 

District as a teacher and later a bus driver for special education students at Gilbert Transitional 

Center, filed suit due to a violation of his substantive due process rights. McKinney began 

driving for the district and began documenting behavioral issues on the bus as he drove to and 

from school each day. Mckinney asked for an aide to be assigned to his bus to protect the 

student’s safety yet one was never assigned. On November 17, 1997, McKinney was driving 
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through rush hour traffic when he was attacked by a student who sprayed him in the eyes with a 

fire extinguisher causing damage to his eyes. 

McKinney filed suit against I.I.S.D. and three of its employees. The complaint alleged 

that the defendants acted under color of law to deprive McKinney of his due process rights under 

the Fourth Amendment by knowingly and affirmatively creating a dangerous environment which 

resulted in his foreseeable injuries and failing to implement a policy to ensure his safety and thus 

acting with deliberate indifference to his safety. The United States Court of Appeals, Fifth 

Circuit asserted that, in this case, there was no allegation that the defendants “used their authority 

to create an opportunity that would not otherwise have existed” for the student to attack 

McKinney. The Court agreed with the district court in describing McKinney’s working 

environment as dangerous. However, the Court noted that there were no facts showing that the 

defendants took affirmative action to increase the risk over the dangers inherent in this working 

environment. Furthermore, McKinney faced nothing more than ordinary risks of driving the 

school bus that transported the special education students to and from Gilbert. Additionally, the 

Court concluded that the due process clause did not require that the defendants place a monitor 

on the school bus. Lastly, the Court concluded that the district court did not abuse its discretion 

by denying McKinney’s request. 

A final example of negligence associated while driving that resulted in injuries to a bus 

driver was Dennis v. Pub. Employees’ Ret. Sys., 927 A.2d 564 (N.J.Super.A.D. 2007). This 

appeal came as the petitioner, Arlene Dennis, an employee of the Pennsauken Board of 

Education, driving a bus for special needs children, injured her brachial plexus (wrists) as a third 

grade student, “M,” hurled himself at the petitioner upon exiting the bus. Arlene Dennis, 

disputed a final decision of the respondent, Board of Trustees, Public Employee’s Retirement 



377 

System, affirming a grant of ordinary disability retirements to her pursuant to N.J.S.A. 43:15A-

43, but denying accidental retirement benefits pursuant to N.J.S.A. 43:15A-43, on the ground 

that the petitioner’s total and permanent injuries sustained during the course of her work as a 

school bus driver were not the result of a “traumatic event” as required by statute. This appeal 

raises the narrow issue of whether, as expressed by the Supreme Court in Kane v. Bd. Of Trs., 

Police and Fireman’s Ret. Sys., 100 N.J. 651, 663, 498A.2d 1252 (1985), the source of the 

petitioner’s injury itself “was a great rush of force or uncontrollable power.” 

In this case, the court concluded that there was no perceived legal basis for determining 

that the force created by the child launching into the bus driver was inadequate to meet the Kane 

standard--a conclusion that the Administrative Law Judge and the Board reached solely by 

determining that M. was no bigger than other children of his age, and without adequate 

consideration for the potential for injury inherent in an average child of M.’s age who hurled 

himself at the petitioner in the fashion that M. employed. Nor did the court find any evidentiary 

basis for concluding that a statutorily-cognizable “traumatic event” would not exist when an 

average child of M.’s age engaged in conduct similar to that of M. In this event, the court noted 

that a “traumatic event” has been found to exist on the basis of the exertion of far less force. 

This cluster of cases reaffirms the fact that local school boards have the duty to protect 

both bus drivers and students as they travel to and from school each day. The data substantiates 

evidence that local boards must adhere to due process rights for employees in an attempt to 

comply with their respective state’s laws. In all of the cases except one, the court referred to 

explicitly written law to guide their decision. School boards must operate under the auspices of 

their respective state’s laws in order to avoid costly litigation. 



378 

In this section, litigation surrounding negligence that caused injuries to school bus drivers 

was addressed. In determining the severity of damages to a driver, school boards must determine 

whether their actions produced injury to a driver. School boards must provide a name clearing 

(due process) hearing for the employee to substantiate their claims. During the hearing, courts 

have often indicated that the actions of the board must have resulted in injury to the driver. In the 

last case, the driver failed to establish how the board’s refusal to place an aide on his bus, despite 

numerous complaints of a dangerous situation, led to his injuries. Therefore, the board was not 

negligent in its actions. However, in two of the cases in which drivers were deemed incapable of 

driving a bus by the retirement board, the courts had to determine whether regular or disability 

benefits should be awarded. In both cases, one concerning medication for depression and one 

concerning an accident that resulted when a car collided with a bus, the courts held that the 

driver’s injuries were not a direct result of a “traumatic event” and denied the drivers disability 

retirement benefits. 

 

Negligence Associated with Driving a Bus Resulting in Property Damage and Injuries to Others 

 Table 9 illustrates the cases reviewed in this section. The cases are identified by year, 

case, fact pattern, and prevailing trend(s). The paragraphs that follow provide additional details 

for the cases pertaining to negligence associated with driving a bus in a manner that resulted in 

property damage and injury to others, not including the driver and/or students. 
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Table 9 
 
Negligence Associated with Driving a Bus Resulting in Property Damage and Injury to Others 
 
Year Case Fact Pattern Prevailing Trend 
1986 Brigandi v. Board of 

Educ., Deer ParkUnion 
Free School Dist. 

Negligence while 
driving resulting in 
property damage 

A bus driver was terminated after he allegedly violated rules in backing up a school bus 
without proper supervision and changing the order of stops on his route without 
notifying the transportation personnel. The board voted to terminate his employment as 
a result of an accident that resulted in minimal proerty damage to the bus. The court 
concluded that it was not an abuse of discretion to terminate a driver’s employment, 
since the potential harm to students was enormous.  

1987 Appeal of Gardner Negligence while 
driving resulting in 
property damage 

A bus driver was discharged from her job following an accident with another vehicle. 
The Columbus Civil Service Commission heard the case, and ruled that a driver should 
not be discharged because of the accident without proper evidence. However, the board 
terminated her. Upon review of the evidence, the court noted that the school district did 
not require school bus drivers to be held to a higher standard than that of an ordinary 
driver.  

1992 Dugas v. Fredrick Negligence while 
driving resulting in 
property damage 

The plaintiff sued a school bus driver and local school boards based upon allegations 
that the driver shut the plaintiff’s arm up in the door and drug him down the road 
resulting in injuries. Upon review of testimony that the plaintiff exited the bus on his on 
accord, the court concluded that there was no breach of duty owed to the plaintiff 
applying the duty-risk analysis.  

1993 Moshier v. Phoenix Cent. 
School Dist. 

Negligence while 
driving resulting in 
property damage 

The plaintiff sued a school bus driver and local school board when the vehicle she was 
driving collided with the bus driven by the defendant on an icy roadway. The court 
concluded that the school board was not negligent in the placement of a bus stop and the 
district had no duty to warn other drivers of alleged dangerous situations.  

1994 Benson v. Bd of Educ. 
Washingtonville 

Negligence while 
driving resulting in 
property damage 

Upon evidence that a school bus driver had operated a bus in an unsafe, uncontrolled, 
and negligent manner, the school board terminated her employment. The court noted 
that the accident did not involve students, was an isolated incident, and that the driver 
was operating the bus without being formally trained or tested and in which the 
employeer was fully aware. The court further noted that in other cases involving 
mishaps or misconduct by school bus drivers, the driver was suspended rather than 
terminated. 

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
1994 Williams v. Independent 

School Dist. No. 7 of 
Harrah 

Negligence while 
driving resulting in 
property damage 

The plaintiff sued a school bus driver and school board after a bus driven by the 
defendant backed over a car. The claim as deemed denied by operation of law ninety 
days later (51 O.S.1991 §157(B)). The bus driver was immune from liability because he 
was acting as an agent of a governmental entity within the scope of his employment at 
the time of the accident. 

1997 Dieguez v. Monticello 
Cent. School Dist. 

Negligence while 
driving resulting in 
property damage 

A school bus driver and local school board were sued because of an accident that 
involved the bus and a motorcycle. The defendant failed to commence action within the 
one-year statute of limitations provided by Education Law §3813(2-b). The court 
dismissed the motion on behalf of the board, but denied it with respect to the driver. The 
court noted that the statute of limitations with respect to actions against educational 
entities did not apply to action against the driver in his capacity as an employee of the 
school district.  

2000 Wood v. Biloxi Public 
School Dist. 

Negligence while 
driving resulting in 
property damage 

A high school student brought suit against a bus driver and school board when his car 
was rear-ended by a school bus. The school board filed a motion to dismiss pursuant to 
Rule 37 of the Misssissippi Rules of Civil Procedure, asserting that the plaintiff made 
false statements under oath to deceive the defendants and the court.  

2001 Cotton v. Paschall Negligence while 
driving resulting in 
property damage 

A school bus driver and school board were sued after a bus collided with another 
vehicle. Pursuant to Miss.R.Civic.P.4(h) and on applicable statute of limitations, the 
school board made a motion to dismiss. Because she was an employee in the scope of 
her employment as a bus driver and the fact that the school board had been dismissed 
from claim, the court ruled that the driver was immune from personal liability for 
injuries arising out of the collision.  

2001 Linhart v. Lawson Negligence while 
driving resulting in 
property damage 

A school bus driver and local school board were sued when the bus collided with 
another vehicle arising out of negligence. The court concluded that the bus driver was 
entitled to sovereign immunity for acts of simple negligence under the standard set out 
in Messina v. Burden, 228 Va. 301, 321 S.E.2d 657 (1984), and that because the school 
board liability “is entirely dependant upon, and derived from the bus driver’s 
negligence, the motion for judgment failed because it did not allege gross negligence 
against both the Board and the driver.  

2004 Bottari v. Saratoga 
Springs City School 

Negligence while 
driving resulting in 
property damage 

A bus driver was recommended for termination due to another driver’s complaints that 
she was driving erratically, and threatened “to get a hit on him.” Pursuant to Civil 
Service Law §75, the hearing officer recommended that the driver be terminated. The 
court determined that termination of the driver for their actions was not disproportionate 
to the offenses.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
2006 Griffin v. Willoughby Negligence while 

driving resulting in 
property damage 

In a suit brought by the plaintiff against a school bus driver and local school board 
alleging negligence in a collision, the defendant moved to dismiss pursuant to Section 2-
169 of the Illinois Code of Civil Procedure (Code) (735 LLCS 5/2-169) arguing that the 
plaintiff’s complaint was time barred. Based upon such code, the court held that the 
one-year limitations period for local governmental immunity applied regardless of the 
likelihood of an immunity defense. 
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Of the 105 cases researched, 11 of them involved some form of negligence that resulted 

in property damage. Of those cases, the school board won 7 of the 11 (64%). The first case was 

Brigandi v. Board of Educ., Deer ParkUnion Free School Dist., 500 N.Y.S.2d 740, 119 A.D.2d 

573 (1986). Peter Brigiandi, bus driver for Deer Park Union Free School District, was terminated 

from employment when he allegedly violated rules in backing up a school bus without proper 

supervision and changing order of stops on his bus route without notifying the transportation 

personnel. These actions posed potential harm to the students on his route, which resulted in his 

termination, due to an incident where minimal property damage occurred while he was backing 

up his bus without proper supervision. 

The Supreme Court found that there was substantial evidence in the record to support the 

findings that the petitioner violated the respondent’s rules against, inter alia, backing up a school 

bus without proper supervision and changing the order of stops on the petitioner’s route without 

first notifying the transportation office personnel. Thus, the court indicated that there was no 

basis for it to set aside the determination. Furthermore, the court indicated that the incident of 

backing up the bus without proper supervision was only a fortuitous happenstance that minimal 

property damage occurred rather than physical harm to a child. Under the circumstances, the 

court indicated that the penalty was not so disproportionate to the offenses as to shock one’s 

sense of fairness. After a court review of the case, Brigiandi was terminated due to his negligent 

actions in driving the bus.  

A second instance involving negligence while driving a bus that resulted in property 

damage was illustrated in Appeal of Gardner, 531 N.E.2d 741, 40 Ohio App.3d 99 (1987). 

Patricia Gardner was discharged from her position as a bus driver with the Columbus City 

School District following an accident involving a school bus driven by the appellant and another 
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vehicle. Gardner had pulled into the intersection of Ferris and Westerville Roads when the light 

was green. While waiting on approaching traffic to pass before she turned, the light turned red. 

She saw a car about 135 feet from the intersection, and, assuming the car would stop, appellant 

started to turn left against the red light. The southbound car also ran the red light and the two 

vehicles collided in the intersection. 

The Court of Appeals of Ohio, Franklin County, asserted that the common pleas court, 

without giving reason, concluded that the appellant was negligent. Without evidence that the 

City School District requires school bus drivers to meet a higher standard of care than that of 

ordinary drivers, the court found that there was reliable, probative, and substantial evidence to 

support the decision of the Columbus Civil Service Commission. The court further noted that 

they believed the appellant entered into the intersection on a green light but, because of traffic 

flow, was unable to clear the intersection and complete her left turn until after the light had 

turned red. Based upon the appellant’s observations, she had sufficient time to make her turn 

given the distance of the approaching vehicle. The Court of Appeals found that the common 

pleas court abused its discretion, the appellant’s second assignment of error was sustained and 

the judgment of the trial court was reversed. Gardner was found to not be negligent and was 

reappointed to her position as a bus driver.  

Dugas v. Fredrick, 594 So.2d 1372 (La.App. 3 Cir., 1992) was a unique case in this 

cluster as it dealt with accusations of negligence that resulted in injuries to a parent. This was an 

appeal from a jury verdict finding no liability on the part of the individual defendants (Judy 

Frederick, board) in connection with the injuries allegedly incurred by the plaintiff (William R. 

Dugas) and the trial judge’s decision finding the same with regard to the St. Martin Parish 

School Board. Judy Frederick, bus driver, alleged that Dugas approached her bus one afternoon 
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to discuss the fact that she had left his 5-year-old son at school the previous day. Both Dugas and 

his wife testified that he put his foot on the first step of the bus. They alleged that the bus driver 

then closed the door on his foot and drove off dragging him some distance down the road 

resulting in his injuries. 

The court indicated that the defendant’s version of events was neither implausible nor 

inconsistent on its face. The jury apparently accepted Frederick’s testimony that after refusing to 

depart from the bus while it was stopped, Dugas turned and stepped off the moving bus on his on 

accord. Frederick’s testimony was supported by the testimony of student passengers. 

Furthermore, the court indicated that applying a duty-risk analysis to the facts as accepted by the 

jury, they found no breach of duty owed to Dugas. Moreover, the court noted that he was given 

the opportunity to safely exit from the bus and failed to do so. Accordingly, the court found that 

the jury verdict as to liability was not manifestly erroneous. The court found Frederick not 

negligent in this case.  

A fourth illustration of negligence associated with driving a school bus was in Moshier v. 

Phoenix Cent. School Dist., 605 N.Y.S.2d 581, 199 AD.2d 1019 (1993). Deborah S. Mosher 

(plaintiff) was seriously injured on February 26, 1990, when the vehicle she was driving collided 

with a school bus driven by Brenda L. Karpinko (defendant) and owned by the Phoenix Central 

School District. It is undisputed that Karpinko was halfway up a hill covered by light snow when 

the plaintiff came over the top of a hill from the opposite direction, tried to stop, lost control of 

her car, and struck the school bus. Karpinko attempted to avoid the collision by driving the bus 

as far as she could to the shoulder of the road. 

The Supreme Court, Appellate Division, concluded that the plaintiffs failed to offer proof 

in admissible form that Karpinko could have done something to avoid the collision. Furthermore, 
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the court asserted that the plaintiffs also failed to suggest a safe alternative to the district’s 

placement of the bus stop. Finally, the court indicated that the plaintiffs cited no authority for 

their further argument that the district had a duty to inform the municipality in charge of the area 

of the allegedly dangerous situation and “to see” that proper warning signs were posted. The 

court reversed the order on the law without costs, granted motion, and dismissed the complaint. 

Karpinko and the board were found not guilty of negligence in this case.  

A fifth instance in which a school district was not able to dismiss a driver for negligence 

in driving a bus transpired in Benson v. Bd. of Educ. Washingtonville, 619 N.Y.S.2d 153 (A.D. 2 

Dept. 1994). Benson, a school bus driver, commenced this proceeding to review a determination 

of the respondent school district, which terminated her employment and sought reinstatement to 

her position with back pay and benefits. She was found to have operated a school bus in an 

unsafe, uncontrolled, and negligent manner. The charges arose out of a January 8, 1990, accident 

wherein the petitioner’s foot slipped off the brake pedal and onto the gas pedal as she was 

backing up and parking a 44-passenger school bus into the bus garage, causing the bus to crash 

into another bus and a wall. There was no one else on the buses and there were no injuries. The 

Supreme Court upheld termination of the petitioner’s employment by the respondent. The only 

question raised on appeal was whether the termination of the petitioner’s employment was 

warranted under the circumstances.  

The court asserted that they were not unmindful of the special obligation that school 

districts have with respect to safeguarding the well-being of its students. However, this accident 

did not involve any students. Moreover, the court noted that the incident was an isolated one and 

was not indicative of a pattern of mishaps or misconduct. Furthermore, the court stated that the 

petitioner was operating a bus without being formally trained or tested on the bus and this was 
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circumstances in which her employer was fully aware. Additionally, the court noted that in other 

cases involving mishaps or misconduct by school bus drivers, the respondent had imposed a 

suspension rather than discharging the employee. The court remitted the matter back to the 

school district for imposition of an appropriate sanction. 

A sixth illustration of bus driver negligence that resulted in property damage and personal 

injuries transpired in Williams v. Independent School Dist. No. 7 of Harrah, 881 P.2d 760 

(1994). Ruth Williams was injured on December 17, 1991, when a school bus owned by the 

appellee school district and being driven by John K. Childers, its employee, backed into 

William’s car. Notice of the claim was given to the school district on either January 10, 1992, or 

January 13, 1992. The claim was deemed denied by operation of law 90 days later (51 O.S.1991 

§157(A)). The appellees filed a motion to dismiss on the grounds that the action was not filed 

within the statute of limitations period under Act 51 O.S.1991 §157(B) and Childers was 

immune under the Act because he was acting as an agent of a governmental entity within the 

scope of his employment at the time of the accident. The appellants failed to timely respond to 

the motion to dismiss. 

The District Court of Oklahoma, Division 3, asserted that they could not find any such 

injustice or mischief involved in this case. Furthermore, the court indicated that they were 

mindful that the Court of Appeals cannot overrule an opinion of the Oklahoma Supreme Court. 

Therefore, the court was bound by their previous decision. The statute of limitations was not 

tolled by settlement attempts and the appellee’s action was properly dismissed as out of time. 

The court indicated that the trial court also properly dismissed the action as to the appellee, 

Childers, because he was immune from liability as an employee acting within the scope of his 
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employment at the time the alleged tort was committed. Childers and the board were found not 

negligent in this case. 

Another instance of negligence resulting in property damage and personal injuries 

transpired in Dieguez v. Monticello Cent. School Dist., 658 N.Y.S.2d 764, 240 A.D.2d 932 

(1997). Antonio Medina, a school bus driver for the Monticello Central School District, was 

involved in a motor vehicle accident with a motorcycle driven by the plaintiff, Pedro Dieguez. 

Dieguez sued the bus driver and school district for negligence. The district and Medina moved to 

dismiss the complaint for failure to commence the action within the 1-year time period provided 

by Education Law §3813(2-b). The Supreme Court granted the motion with respect to the 

district, but denied it with respect to Medina. Medina appealed. 

The Supreme Court, Appellate Division, Third Department, stated that the Education 

Law §3813(2-b) provides, in pertinent part, that “no action or special proceeding shall be 

commenced against any entity specified in subdivision one of this section more than one year 

after the cause of action arose.” The entities described in Education Law §3813(2-b) include the 

following: 

A school district, board of education, board of cooperative educational services, school 
provided for in article eighty-five of this chapter or chapter ten hundred sixty of the laws 
of nineteen hundred seventy-four or any officer of a school district, board of education, 
board of cooperative educational services, or school provided for in article eighty-five of 
this chapter or chapter ten hundred sixty of the laws of nineteen hundred seventy-four. . . 
 

The court stated that to the extent that Medina was only an employee of the district and not one 

of the entities named in the statute, the court agreed with the Supreme Court that the statute does 

not preclude the action from proceeding against him. Therefore, the Supreme Court’s order was 

affirmed and proceedings continued against Medina.  
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In a similar case, Wood v. Biloxi Public School Dist., 757 So.2d 190 (2000), Mark D. 

Wood, a high school student at the time, was injured when his vehicle was rear-ended by a 

Biloxi Public School District bus driven by Robert Guillot. A week after the accident, Gulliot 

was suspended by the school district based upon a finding that the accident had been caused by 

his negligence. On June 6, 1997, Wood filed suit against the school district and Gulliot alleging 

that Gulliot’s negligent driving caused him back and neck injuries. In October 1997, the school 

district hired private investigators to conduct video surveillance on Wood in anticipation of trial. 

Several hours of videotape, taken on different days, depicted Wood performing various tasks 

without apparent hindrance. The October 10, 1997, video for example, depicted Wood bending, 

twisting, and squatting while performing manual tasks. A video taken in February 1998 similarly 

depicted Wood performing manual tasks at the tire shop where he worked. On June 23, 1998, the 

school district filed a motion to dismiss Wood’s complaint pursuant to Rule 37 of the Mississippi 

Rules of Civil Procedure, asserting that Wood made “false statements under oath to deceive the 

defendants and the court.” The trial judge held an evidentiary hearing on July 7, 1998, and 

entered a written order granting the motion to dismiss. The judge denied Wood’s motion to 

reconsider and Wood appealed. 

The Supreme Court of Mississippi cited Pierce v. Heritage Properties Inc., 743 S.W.2d 

990 (1999), which was based upon a finding that the plaintiff had willfully concealed the fact 

that another person was present when she was injured, and Scoggins v. Ellzey Beverages, Inc., in 

which the court affirmed the trial court’s dismissal under Rule 37, based upon a finding that the 

plaintiff had repeatedly misrepresented her prior medical history as the basis for the court’s 

ruling. However, the court indicated that unlike Scoggins and Pierce, the school district based its 
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argument on a single response to an interrogatory submitted by Wood. The trial judge found in 

his ruling dismissing Wood’s lawsuit that, 

At the hearing on this matter, the Court heard testimony from Darrel Mittelstaedt, who 
authenticated the videotaped evidence, presented by the defendants, and verified that 
what was depicted on the tape was a true and accurate representation of the surveillance, 
he conducted. The Court then viewed approximately one hour’s worth of the video, 
which represented several days’ surveillance during different months following the 
accident. The videotape showed the plaintiff walking normally, squatting, twisting, 
bending, and generally performing normal daily functions without any indication of 
impairment or pain. (Pierce v. Heritage Properties Inc., 743 S.W.2d 990 (1999) 
 
The Supreme Court of Mississippi noted that the court found that the alleged 

untruthfulness in Wood’s interrogatories, if any, did not constitute a sufficiently egregious 

discovery violation such that “no other sanction would meet the demands of justice.” The 

Supreme Court of Mississippi reversed the judgment of the Harrison County Circuit Court and 

remanded the case to the trial court for trial.  

A ninth illustration of negligence that led to property damage and personal injury is found 

in Linhart v. Lawson (2001). Francis Linhart, Jr. was injured when the vehicle he was driving 

was struck by a school bus driven by Thomas Lawson, an employee of the School Board of the 

City of Norfolk. Linhart filed a motion for judgment against Lawson and the school board 

alleging that Lawson’s negligence resulted in Linhart’s injuries. Lawson and the board filed 

special pleas in bar asserting the defense of sovereign immunity. The trial court granted those 

pleas and dismissed Linhart’s motion for judgment, holding that Lawson was entitled to 

sovereign immunity for acts of simple negligence under the standard set out in Messina v. 

Burden, 228 Va. 301, 321 S.E.2d 657 (1984), and that because the school board liability “is 

entirely dependant upon, and derived from Lawson’s negligence,” the motion for judgment failed 

because it did not allege gross negligence against both the board and Lawson.  
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Linhart appealed the judgment and the trial court, asserting that the school board’s 

immunity was abrogated by Code §22.1-194 under the circumstances of this case and that 

Lawson was not entitled to immunity because Virginia Code §22.1-194 also abrogated Lawson’s 

immunity, or, alternatively, Lawson was not entitled to immunity under the holding in Messina v. 

Burden. The Supreme Court of Virginia focused on Code §22.1-194, which subjected the school 

board to limited liability for injuries incurred through the acts of its employee school bus drivers. 

The statute does not require that the school board and its employee be sued jointly and, in fact, 

allows a plaintiff to proceed solely against a school board. As in Schwartz, the Court concluded 

that, in enacting Code §22.1-194, the General Assembly created an exception to the common law 

principle and imposed liability on a school board for simple negligence, even if its employee is 

liable only for acts of gross negligence. Therefore, the court asserted that the trial court erred in 

dismissing Linhart’s motion for judgment against the school board for failure to plead gross 

negligence. The Supreme Court of Virginia affirmed in part, reversed in part, and remanded for 

further proceedings, the judgment of the circuit court. 

A tenth illustration of negligence, Bottari v. Saratoga Springs City School (2004), is 

unique in that it did not involve any property damage or injuries. Bottari, a school bus driver 

employed by the respondent Saratoga City School District, was reported by another driver, Brian 

Winne, for driving her bus erratically. A few days later, the petitioner confronted Winne and 

verbally berated him. The petitioner also told another coworker that she was going to “get a hit 

out on Winne” because he filed the report against her. Based upon these alleged incidents, four 

disciplinary charges were filed against the petitioner pursuant to Civil Service Law §75. Upon 

completion of a hearing, the hearing officer sustained three of the charges, namely, that the 

petitioner had erratically operated a school bus, had used threatening and obscene language 
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against Winne, and had threatened to “get a hit man to take Winne out.” The hearing officer 

recommended that the petitioner’s employment be terminated. As a result, the petitioner 

commenced a CPLR article 78 proceeding contending that her termination was procedurally 

flawed and the penalty was excessive. The Supreme Court determined that minor flaws in 

procedure did not vitiate the proceeding; however, considering the petitioner’s employment 

record, termination of her employment was harsh and excessive punishment. Consequently, the 

Supreme Court annulled the penalty and directed respondents to impose a different penalty.  

The Supreme Court noted that the board premised its termination decision upon, inter 

alia, the petitioner’s poor judgment and lack of remorse, the disturbing nature of her comments, 

various safety issues, and the district’s strict policy concerns regarding threats of violence. Even 

assuming that a lesser penalty may have been more appropriate, the court noted that it was not 

proper to substitute judgment for that of the board. Therefore, inasmuch as the court did not find 

the penalty of termination to be shocking or disproportionate under the circumstances, it 

concluded that the petitioner should have been dismissed. 

A final illustration of negligence while driving that resulted in property damage 

transpired in Griffin v. Willoughby, 311 Ill.Dec. 21, N.E.2d 1007 (Ill.App. 4 Dist. 2006). James 

Griffin filed a complaint against Brenda R. Willoughby, a school bus driver, alleging the 

defendant’s negligence in a collision that occurred on February 18, 2004, between the plaintiff’s 

vehicle and the school bus the defendant was driving. The defendant moved to dismiss pursuant 

to section 2-619 of the Illinois Code of Civil Procedure (Code) (735 LLCS 5/2-619) (West 

2004)), urging the plaintiff’s complaint was barred by the 1-year limitations period contained in 

section 8-101 of the Tort Immunity Act. In an accompanying affidavit, the defendant attested she 

was transporting students in the course of her employment with the Okaw Valley Community 
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Unit School District at the time of the collision. The defendant moved to dismiss. On December 

23, 2005, the trial court granted the defendant’s motion to dismiss because the limitations period 

applied to the plaintiff’s cause of action. The plaintiff filed motions to reconsider pursuant to a 

new legal theory of equitable tolling. The court denied that motion as well and an appeal 

followed. 

The Appellate Court of Illinois, Fourth District referred to section 13-202 of the Illinois 

Code that provides that personal-injury actions must be commenced within 2 years after the 

cause of action accrued. Accordingly, the court asserted that in this case the plaintiff’s action was 

time barred and the trial court properly dismissed it on that basis. 

School boards have a responsibility with respect to other motorists as they transport 

students to and from school each day. This cluster of cases provided substantial evidence 

requiring that school boards must adhere to the state’s respective code. The data revealed several 

trends that were applicable in the cases at hand. Foremost, bus drivers are held to a high standard 

of care yet there is no duty to warn other motorists concerning potential dangers surrounding the 

operation of a bus. In determining the disciplinary action of an employee, school boards must 

decide whether the employee was acting within her or his capacity as an employee of the district. 

Finally, when the school board does assert disciplinary action against an employee, the action 

must be in proportion to the stated offense as well as consistent with previous similar instances 

that required disciplinary action.  

School boards have the right to impose penalties upon school bus drivers who fail to 

comply with procedural policy and this failure results in property damage. Case law suggests that 

school bus drivers are not held to a higher standard of care than an ordinary driver. Therefore, 

they have no duty to warn other drivers of alleged dangerous situations. However, when a driver 
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fails to comply with board policies and endeavors to change the order of a bus route without first 

notifying transportation personnel, action on behalf of the board is often taken. Many states have 

laws that bar suits that exceed the 1 year (and sometimes 2 years) statute of limitations thus 

courts must weigh this when determining their ruling. The courts have recognized the legitimacy 

of clauses within the law that assert that a bus driver acting as an agent of a government entity 

within the scope of her of his employment is immune from suit. In every case, the courts have 

concluded that the repercussion for cited offenses should be proportionate to the offense and in 

alignment with previous rulings concerning similar circumstances. 

 

Negligence Associated with Alighting from the Bus Resulting in Student Injury 

 The cases in this section are specific to litigation surrounding students who were injured 

when alighting from a bus as a result of negligence on behalf of the bus driver. Table 10 

illustrates the cases reviewed in this section. The cases are identified by year, case name, fact 

pattern, and prevailing trend(s). 

The analysis of the case studies prior to Middletown v. Campbell (1990) indicated that 

school districts involved in litigation involving bus driver’s issues focused primarily on criminal 

background checks, medical conditions and drug testing, age-related factors, and failure to 

comply with local policy, all of which could possibly pose potential threats of negligent action. 

Furthermore, it should be noted that the analysis emphasized a definitive trend related to the 

interpretation and application of the law (codes, ordinances, statutes). However, commencing 

with Middletown v. Campbell (1990), case analyses indicated a shift from preventing to deciding 

who was indeed negligent in their actions. Of the 105 cases researched, 12 of them dealt directly 

with issues related to students alighting from public school buses. 
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Table 10 

Negligence with Alighting from the Bus Resulting in Student Injury  

Year Case Fact Pattern Prevailing Trend 
1990 Middletown v. 

Campbell 
Negligence while 
alighting from a bus 
resulting in student 
injury 

Appellant, bus driver, was charged with violating Middletown City Ordinance Section 
434.08, vehicular homicide, and R.C. 4511(e), failure to discharge children in a place of 
safety when she ran over a student that had just alighted from her bus. R.C. 4511.75(e) 
in essence states that “. . . no school bus driver shall start his bus until after any child . . . 
has reached a place of safety on his residence side of the road.  

1990 Nolan v. Bronson Negligence while 
alighting from a bus 
resulting in student 
injury 

A school bus driver and the local school board were sued after a child alighted from the 
bus via the emergency exit and crossed the road behind the bus instead of exiting from 
the front door and crossing in front of the bus in an area where the child had to cross the 
road to get to her residence. The defendant failed to activate his warning signals so that 
it would be visible to other drivers. The court held the driver responsible because she 
allowed a child to exit the bus in an improper manner and did not provide measures to 
ensure that the child reached a point of safety.  

1991 Plummer v. Dace Negligence while 
alighting from a bus 
resulting in student 
injury 

In this case, the plaintiff sued the bus driver for failing to discharge a student at an 
unsafe place, at a wrong stop, and alone; the school disctrict for negligent operation of a 
school bus system by failing to properly train drivers, negligently designating places for 
children to be let off the bus and/or failing to instruct drivers in the proper discharge of 
children; and the driver of a van who struck a student after she was discharged from the 
school bus. The court cited Slade v. New Hanover County Board of Education, which 
bore marked similarities to this case. In that case, a North Carolina Court stated that: 
“What constitutes a place of safety depends upon the age, experiences, and ability of the 
passenger.” In the case at hand, the bus driver failed to do so.  

1992 Countryman v. 
Seymour R-11 School 
Dist. 

Negligence while 
alighting from a bus 
resulting in student 
injury 

In this case, a bus driver and school district was sued when he allowed a child to exit the 
bus onto a hazardous roadway that was covered with snow and ice. Although the driver 
of the bus drove slowly, he struck the child with the rear wheel of the bus as he drove 
along the roadway. In this case the court asserted that the driver had failed to adhere to a 
statutory requirement that a driver of a motor vehicle should exercise the highest degree 
of care applicable and should be held responsible for damages as a result of operation of 
a motor vehicle.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
1993 Bowers by Bowers v. 

City of Chattanooga 
Negligence while 
alighting from a bus 
resulting in student 
injury 

The plaintiff brought suit against the City of Chattanooga under the Tennessee 
Governmental Tort Liability Act to recover for injuries sustained when the minor 
plaintiff was struck by a car after alighting from a school bus. The bus failed to activate 
the warning lights and stop sign and dropped the child off at an earlier time than normal. 
The court asserted that the driver failed to discharge the student at a point of safety and 
the accident was a foreseeable consequence of the driver’s negligence.  

1993 Goston v. Hutchinson Negligence while 
alighting from a bus 
resulting in student 
injury 

The bus driver and the school board were sued individually in this case where a school 
bus driver allowed two students to get off the bus at a non-designated location, at the 
student’s request, the students got in a vehicle with a friend which later struck a fixed 
object killing one of the girls and seriously injuring the other. The suit focused on 
negligently failing to operate the school bus in compliance with regulations set forth in 
the HISD Transportation Department School Bus Driver’s Handbook. In this case the 
court ruled that the allegations of negligence were related to the direction, control, and 
supervision of students and not the operation of a bus thus the suit was barred and the 
driver and school district were granted immunity.  

1993 Yeager v. Morgan Negligence while 
alighting from a bus 
resulting in student 
injury 

A bus driver and local school board were sued when a child exited the bus, ran down 
the side of the bus to the back of the bus and then attempted to cross the street to check 
the mail as the student had done many times before. The court asserted that the bus 
driver had a duty to use reasonable care to insure a student’s safe departure from the 
bus. Therefore, the driver had breached that duty and his lack of action was the 
proximate cause of the accident.  

1993 Yurkovich v. Rose Negligence while 
alighting from a bus 
resulting in student 
injury 

In this case, a bus driver and school board were sued when a child alighted from a bus, 
walked to the rear of the bus and began to cross the highway as the bus pulled away. 
The child was struck and injured by a passing car. The court cited that the bus driver 
had failed to activate the bus stop bar and the warning lights prior to letting the student 
off the bus as required by former RCW 46.61.370(2), failed to keep her within his view 
at all times, and did not require her to cross the road in front of the bus, as required by 
WAC 392-145-020(4). The court examined exceptions to former RCW 46.61.370(2); 
however, there was found to be no applicable exceptions in this case. Thus, the court 
ruled that the defendants had not excercised the highest standard of care in the case.  

(table continues) 
 
 
 
 



396 

Year Case Fact Pattern Prevailing Trend 
1994 Chainani by Chainani 

v. Board of Educ. of 
City of New York 

Negligence while 
alighting from a bus 
resulting in student 
injury 

A bus driver and school district were sued when a child alighted from a bus and 
attempted to cross the directly in front of the bus. The driver was not aware that the 
student had to cross the road and struck her with the bus as he pulled off. The court held 
the defendants liable for violation of 8 NYCRR 156.3(h)(1) which included “specific 
instructions for pupils to advance at least ten feet in front of the bus before crossing the 
highway after disembarking.” The plaintiff said she had never been instructed as to the 
specifics of such stated code.  

1995 Anderson by Anderson 
v. Shaughnessy 

Negligence while 
alighting from a bus 
resulting in student 
injury 

A school bus driver and school board were sued when two students riding a bus 
disembarked the bus and one student fired a paintball gun at another student resulting in 
injuries. The plaintiff asserted that the driver knew the student had the gun and failed to 
take it from the student after he was told it was just a water pistol. In this case, the court 
ruled that the duty of car with respect to transporting school children had yet to be 
expanded beyond the safe deposit of children at their scheduled destinations. In a 
manner designed to allow their safe crossing of streets after disembarkment and the 
court declined to do so in this case.  

1995 Dixon v. Whitfield Negligence while 
alighting from a bus 
resulting in student 
injury 

In this case, a wrongful death suit was brought against a bus driver, independent 
contractor and the school board for an accident that resulted in the death of a student 
after he alighted from a bus and was struck and killed by a car as he attempted to cross 
the street. The plaintiff alleged that the school board was liable for its negligent 
selection of the bus stop where the accident occurred and negligent in training and 
supervision of a school bus transportation system. She further alleged that the school 
board was vicariously liable for the negligence of its “agents.” Under Section 768.28, 
Florida Statutes (1987). In this case the court concluded that the school board’s duty to 
provide transportation for its students was apparent, and it should have maximum regard 
in doing so, and it does not translate into a nondelagable duty. The school board was 
responsible for providing transportation, but was not “insurers of safety” in this case.  

1996 Brown v. U.S. fire Ins. 
Co. 

Negligence while 
alighting from a bus 
resulting in student 
injury 

A school bus driver, school board, and vehicle insurer were sued when two boys 
alighted from a school bus, reached their grandmother’s porch (point of safety), one 
child bit the other child, the child ran toward the road and was struck by the front fender 
of the bus. In this case, the duty of care ceased once the children reached the point of 
safety and the driver’s duty became that of an ordinary motorist toward children. The 
defendants were not liable for injuries to the student.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
1996 Cortez v. Weatherford 

Independent School 
Dist. 

Negligence while 
alighting from a bus 
resulting in student 
injury 

In this case, a substitute bus driver, the regular route bus driver who was riding as a 
passenger that day because of an injury, and the school district were sued when two 
boys alighted from the bus, crossed the road in front of the bus, and one student was 
struck and killed by a motorcycle. Pursuant to Section 21.912 of the Texas Education 
Code, both drivers asserted official immunity and immunity. The board asserted 
immunity under the soverign immunity doctrine. Upon review of the evidence, the court 
ruled that the act of unloading children from a school bus was discretionary function, 
thus leaving the school bus driver, monitor, and school board immune from a wrongful 
death action. Furthermore, it should be noted that the school district did not have a 
formal policy creating a specific duty on its bus drivers to oversee the safety of its 
students when unloading, but rather, this responsibility was left at the discretion of the 
bus drivers.  

1996 Pacific Employers Ins. 
Co v. Michigan Mut. 
Ins. Co. 

Negligence while 
alighting from a bus 
resulting in student 
injury 

In this case, a bus driver and school district were sued when the bus driver failed to 
check the list of students to see where a student was to be let off the bus. The driver let 
the child off the bus at the wrong stop and the child tried to find her way to her 
destination when she was injured crossing the street at an unfamiliar location. The court 
concluded that the child’s injuries were foreseeably identifiable with the driver’s 
negligence in allowing her to disembark at the wrong stop, and, as such, arose out of the 
“use” of the bus, which was within the meaning of coverage provision in the automobile 
liability policy and exclusionary provision of general liability policy.  

1999 Turner v. Cent. Local 
School Dist. 

Negligence while 
alighting from a bus 
resulting in student 
injury 

A school bus driver and school board were sued when a student alighted from a bus, and 
the bus driver, assuming the child had a key to his house, drove off and left the child 
who was later found trapped in a bedroom window as he attempted to gain entry to the 
house. The bus driver had altered the bus route and caused the child to be dropped off 
thirty minutes earlier than normal. The student died as a result of his injuries. The court 
referred to R.C. 4511.75(e), which stated that “no school bus driver shall start his bus 
until after any child who may have alighted therefrom has reached a place of safety” 
when determining that the driver had breached this policy.  

(table continues) 
 
 
 
 
 



398 

Year Case Fact Pattern Prevailing Trend 
2001 Austin Independent 

School v. Gutierrez 
Negligence while 
alighting from a bus 
resulting in student 
injury 

A school bus driver and school board were sued after a child, who had just alighted 
from a bus, was signaled by the driver blowing the horn, to cross the road and was 
struck and killed by a passing motorist. Pursuant to Section 101.021(1)(A) the plaintiff 
stated that the school district “was negligent in the operation or use of a motor vehicle” 
and liable for the driver’s action when he blowed the horn to signal to the child it was 
safe to cross the road. The procedure was deemed by the court to be an affirmative 
action thus the driver’s actions were “supervisory” in nature rather than operational. 
However, the board failed to prove this point. Therefore, the procedures used by the bus 
driver in unloading students was found to have constituted a “use of the bus” and thus 
resulted in the school district waiving its immunity from suit.  

2004 Summers v. 
Cambridge Joint 
School Dist. 432 

Negligence while 
alighting from a bus 
resulting in student 
injury 

In this case, a school bus driver and the school district were sued for negligence after 
two boys alighted from the bus and reached a point of safety. After reaching the safety 
point, the bus driver pulled away, noticed that one of the boys had lost some papers and 
they blew in the roadway. The driver reactivated the warning lights to stop the traffic 
for the boy, but he was motioned on by the boy. As the bus pulled out of sight, the boy 
was struck by a car. In this case, the court held that the school district did not have the 
boys in custody at the time of the accident. The boys had reached a point of safety and 
there was no question to the fact that the driver and school board were immune from 
suit.  

2006 Woodall v. Freeman 
School Dist. 

Negligence while 
alighting from a bus 
resulting in student 
injury 

A school bus driver and school district were sued when a child was allowed to advise a 
bus driver of where his stop was on an activity route bus that he was riding for the first 
time. The driver did not follow policy and call the parents to inform then that he would 
be brought back to his stop, the driver assumed that the child was mature enough to 
know where he was supposed to get off the bus at. In applying the Clarke Rule which 
essentially stated that “a sufficient cause for a teacher’s discharge exists as a matter of 
the law where the teacher’s deficiency is unremediable. . .” The rule now applies to non-
certified staff such as bus drivers. The driver was held liable for her actions.  

2009 Eric v. Cajon Valley 
Union School Dist. 

Negligence while 
alighting from a bus 
resulting in student 
injury 

A school bus driver for an afterschool program and a school board were sued after a 
student attending the program ensured his bus driver that his dad was there to pick him 
up, he was allowed to exit the bus, and finding that his dad wasn’t there, attempted to 
cross the road on his way home when he was struck by a car. The school referred to 
Section 44808 for injuries suffered off school premises and after school hours. Pursuant 
to Section 39800, the school board discretionarily (§35350) provided transportation, 
therefore, the law cannot impose any “duty to stop a child who wants to walk home or 
leave school to meet his dad.” Moreover, the court concluded that a “reasonable person” 
would have known that a child could make a bad decision and expose himself to harm.  
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The first example is Middletown v. Campbell (1990). Shirley Campbell, a bus driver for 

the City of Middleton, stopped the bus on Young Street near its intersection with Girard Street 

on September 4, 1989. Christina Case, a 7-year-old girl alighted from the bus. As Christina was 

crossing Young Street in front of the bus, Campbell drove the bus forward and ran over her with 

both the front and back wheels, causing her death. Campbell was charged with violating 

Middletown City Ordinance Section 434.08, vehicular homicide, and R.C. 4511.75(e), failure to 

discharge children in a place of safety. The board moved for her termination and this appeal 

followed.  

Campbell presented five assignments of error for review. Among them was R.C. 

4511.75(e) which states, 

No school bus driver shall start his bus until after any child or person attending programs 
offered by community boards of mental health and county boards of mental retardation 
and development disabilities who may have alighted there from, has reached a place of 
safety on his residence side of the road. 
 
Furthermore, Campbell asserted that R.C. 4511.75(e) was not a statute of strict liability. 

However, upon review of evidence, the Court of Appeals held that R.C. 4511.75(e) applied to 

bus drivers discharging school children and indeed fit into the class of public welfare statutes to 

which strict liability may be applied. Moreover, the court noted that there was substantial 

evidence upon which the court could reasonably conclude that all elements of vehicular 

homicide were proven beyond a reasonable doubt. The Court of Appeals affirmed the decision of 

the trial court and the school district dismissed Campbell from employment due to her negligent 

actions in driving the bus. 

A second instance of negligence associated with bus stops was Nolan v. Bronson (1990). 

Callahan, a bus driver for the Taylor School District in Michigan, was driving the bus on 

February 6, 1986. On that afternoon, Lisa Nolan, a student on Callahan’s bus, alighted from the 
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bus when she was struck and killed by a car driven by Russell Bronson. The plaintiff filed a 

complaint against Callahan and the school district on several bases of liability. One complaint 

asserted that the defendants negligently failed to stop the school bus in the roadway and to 

activate its warning flashers so that the bus would be completely visible for 400 feet to vehicles 

approaching or overtaking the bus; that defendants negligently failed to require Lisa Nolan to get 

off the bus from its front exit and walk in front of the bus; and that the defendants negligently 

failed to prevent Lisa Nolan from getting off the bus and crossing the street where there was no 

traffic light.  

The court noted that there was no dispute in this case on whether Callahan owed a duty to 

Lisa Nolan. Unquestionably, the court indicated that there was a legal relationship between a 

school bus driver and a passenger/student such that the law imposes a legal obligation on the 

driver for the benefit of the passenger. Furthermore, the court concluded that a school bus driver 

may be held legally responsible for the safety of passengers discharged near a highway when the 

driver knows they must cross the highway to get home. Moreover, a reasonable jury could 

conclude that Callahan was negligent for failing to take any action to prevent Lisa Nolan from 

exiting the bus by way of the emergency exit and crossing Goddard against moving traffic. The 

determination of whether the defendant school district may be held liable for Lisa Nolan’s death 

was complicated by the fact that “the maintenance and operation of a school bus constitutes an 

immune governmental function.” The Court of Appeals of Michigan concluded that the trial 

court erred when it granted the defendant’s motions summary disposition. 

A third illustration of negligence associated with bus stops was Plummer v. Dace (1991). 

Tom Selzack drove the school bus that Le Anna Rodecap regularly rode home. On November 

10, 1987 he stopped the bus and allowed Le Anna to alight from the bus and continued on his 
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route. About 90 seconds later, Le Anna re-crossed the highway and was struck by a van driven 

by Shirley Dace. Le Anna suffered injuries to her legs, hand, back, arms, pelvis, and internal 

organs. The custodial parents later filed Count I against Dace for negligent operation of her van; 

Count II against Selzack for allowing Le Anna to exit the school bus at an unsafe place, at a 

wrong stop, and alone; and Count III against the Sullivan School District for negligent operation 

of a school bus system by failing to properly train drivers, negligently designating places of 

departure, and negligently training drivers on departure procedures. 

The court cited the case of Slade v. New Hanover County Board of Education (1971), 

which bore marked similarities to this case. In the aforementioned, a 6-year-old boy was let off 

the school bus at a stop different from the one he was accustomed to. Although he was in a 

position of safety when the bus driver drove away, the driver was not insulated from liability for 

the injury sustained by the child when he subsequently struck by an automobile. The North 

Carolina court stated, 

What constitutes a place of safety depends upon the age, experiences, and ability of the 
passenger. A place of safety for an eighteen year old high school senior of ordinary 
experience and intelligence might be a place of peril for an inexperienced six year old 
first grader. The care which a school bus passenger is owed is proportionate to the degree 
of danger inherent in the passenger’s youth and inexperience. 
 
Applying these principles, the court stated that the facts of the case are unable to 

conclude by matter of law that Mr. Selzack provided a reasonably safe place for Le Anna to 

alight from the bus. Moreover, the court indicated that the mere fact that a 6-year-old child was 

safe so long as she remained in the same position does not compel such a conclusion. The 

Missouri Court of Appeals, Eastern District, Division Four, affirmed the judgment of dismissal 

as to the Sullivan C-2 Consolidated School District. Moreover, the court reversed the summary 

judgment in favor of the defendant and remanded for further procedures against Mr. Selzack.  
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In a similar case, Countryman v. Seymour R-11 School Dist., 823 S.W.2d 515 (Mo.App. 

1992), a 7-year-old child, Samantha Countryman, a student in the Seymour R-II School District 

was riding a bus driven by Eual Nichols. She alighted from the school bus and walked slowly 

along the side of the road due to snow and ice covering the ground. She was struck by the rear 

dual wheel of the bus 90 feet from her point of departure. Upon the review of the evidence, the 

Court of Appeals, Southern District, Division One, held that the evidence established 

submissable case of negligence based upon the bus driver’s failure to keep careful lookout, and 

the insurer was required to allocate policy proceeds proportionately between bus driver and 

school district. Therefore, the court indicated that both Eual Nichols, as employee of the school 

district, and Seymour R-II School District were equally liable for the plaintiff’s injuries. 

A fifth illustration of negligence claims associated with bus stops was Bowers by Bowers 

v. City of Chattanooga, 826 S.W.2d 427 (Tenn.App., 1993). Danny Bowers, his mother, Carmen 

Hudgins, and his father, Danny Bowers Sr., brought suit against the City of Chattanooga under 

the Tennessee Governmental Tort Liability Act to recover for injuries sustained when the minor 

plaintiff was stuck by an automobile shortly after alighting from the defendant’s school bus (Bret 

A. Newmyer). Danny was struck by an automobile as he started to cross Dodds Avenue shortly 

after he exited the bus. Danny’s bus had arrived at his point of departure earlier than normal due 

to the bus driver changing the route of the bus because some students were not riding the bus that 

day. As a result, Danny’s parents were not there to walk him across the road and he was struck 

by a passing motorist. 

The Court of Appeals of Tennessee stated that the fact that the bus was not utilized to 

stop traffic for the children crossing Dodds Avenue was a cause in fact of the accident. If the 

traffic had been stopped, Danny would not have been struck by the automobile. Further, that a 
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child might be struck by an automobile is a foreseeable consequence of a school bus’s failure to 

assist a child’s crossing of an intersection. Therefore, the court concluded that the driver’s failure 

to stop was a legal proximate cause of Danny’s injuries. Newmyer was found guilty of 

negligence. 

Goston v. Hutchinson (1993) illustrated another case in which negligence was determined 

to be a result of a bus driver allowing a student to alight from the bus at the wrong bus stop. 

Latonya Pierre and Andrea Goston were riding on a Houston Independent School District 

(HISD) school bus driven by Edward Charles Hutchinson. The girls asked Hutchinson to let 

them off at a stop not designated as theirs. Moments later, an accident occurred when the driver 

of the car the girls got into hit a fixed object. Goston was killed and Pierre was seriously injured. 

Pierre’s parents and Goston’s parents sued the bus driver and HISD. The suit alleged various acts 

of negligence, including the following: 

(5) negligently permitting students to disembark the school bus; 

(6) negligently stopping at an undesignated stop to permit students to depart the bus; 

(7) failing to adequately direct, control and supervise students relative to their boarding 

and exiting the bus; 

(8) negligently failing to operate the school bus in compliance with the rules and 

regulations set forth in the HISD Transportation Department School Bus Driver’s 

Handbook. 

In analyzing the case, the court examined Luna v. Harlington Consol School Dist., 821 

S.W.2d 442 (Texas.App.--Corpus Christi 1991), Contreras v. Lufkin ISD, 810 S.W.2d 23 

(Texas.App--Beaumont 1991), Hitchcock v. Garvin, 738 S.W.2d 34 (Texas.App--Dallas 1987), 

Heyer v. Northeast ISD, 780 S.W.2d 130 (Texas.App--San Antonio 1987), and Estate of Garza 
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v. McAllen ISD, 613 S.W.2d 536 (Texas.App--Beaumont 1981), which all alleged that the school 

district committed some act of negligence related to the operation of a school bus which resulted 

in injury to the student by a third party. The court drew an important distinction between the 

school bus cases which have held that sovereign immunity barred the suit for an injury related to 

a bus and those in which the courts have held that sovereign immunity was not a bar: when the 

allegations of negligence are related to the direction, control, and supervision of the students, the 

suit is barred; when the allegations of negligence are related to the negligent use of the motor 

vehicle itself, the suit is not barred. Hutchinson was found guilty of negligence in the child’s 

death. 

Nitcher by Nitcher v. Hartley, 596 N.Y.S.2d 865, 192 A.D.2d 842 (1993) serves as a 

sixth illustration of negligence and bus stops. Patricia Anne Nitcher, then age 14, was struck by a 

vehicle operated by defendant James A. Hartley after alighting from a school bus owned by the 

defendant Russell White Transportation Company and operated by the defendant Russell J. 

Rigney. The bus has stopped to allow Nitcher to cross the street to her home when Hartley, a 

member of the Garrison Volunteer Ambulance Corps was proceeding to an accident at the same 

time and struck the child before she could clear the roadway. The Supreme Court, Appellate 

Division, concluded that the sole proximate cause of the accident was “the reckless operation of 

the Hartley vehicle” and that no duty to the plaintiff was breached by the school bus defendants. 

The bus driver was not found to be negligent. 

 The seventh illustration of negligence at a bus stop was Yurkovich v. Rose, 847 P.2d 925, 

68 Wash. App. 643 (1993). Amanda Herbner, a student in the Sultan School District, had been 

let off a school bus driven for the Index School District by Malcolm Rose. After exiting the bus, 

Amanada walked to the rear of the bus and began to cross the highway as the bus pulled away. 
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The Crawford vehicle, traveling westbound, struck Amanda as she crossed over the center line 

into the westbound lane. Evidence was presented establishing that the manner in which Rose 

discharged Amanda from the bus was in violation of statute and administrative code. Rose failed 

to activate the bus stop bar and failed to activate the warning lights prior to letting Amanda off, 

as required by former RCW 46.61.370(2), failed to keep her within his view at all times, and did 

not require her to cross in front of the bus, as required by WAC 392-145-020(4). At the close of 

the evidence, the court directed a verdict of negligence against the defendants Rose and the Index 

and Sultan School Districts, but left the issues of proximate cause and comparative fault for the 

jury. 

The court believed that the only way the jury could find Rose had met the applicable 

“highest standard of care” was if one of the three exceptions to former RCW 46.61.370(2) 

excused him from activating the bus’ stop bar and warning lights. Finding none of the statutory 

exceptions applicable, the court ruled that there were no facts, disputed or undisputed, that would 

allow a the jury to find that the defendant school districts and bus driver had met the applicable 

high standard of care. The jury found the school districts and Rose 96% responsible for 

Amanda’s death, while finding Amanda’s comparative fault to be 4%. Crawford was not found 

liable.  

The Court of Appeals of Washington, Division 1, stated that whether they called it 

contributory negligence or assumption of risk, in this case there was no practical difference. The 

jury was instructed on Amanda’s negligence and found that she was 4% at fault. The court 

referred to Scott v. Pacific West Mt. Resort, 119 Wash.2d 484, 496, 834 P.2d 6 (1992), where the 

court accepted the analysis dividing the assumption of risk into the following four classifications: 

(1) express, (2) implied primary, (3) implied reasonable, and (4) implied unreasonable. In its 
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discussion, the court noted that the Scott court stated that the last two types of assumption of risk, 

which involve the plaintiff’s voluntary choice to encounter a risk created by the defendant’s 

negligence, “retain no independent significance from contributory negligence after the adoption 

of comparative negligence.” 

The Court of Appeals of Washington, Division 1, under the facts in this case, whether it 

was labeled contributory negligence or assumption of risk was immaterial, asserted that the trial 

court did not err in rejecting the defendant’s requested instruction on assumption of risk. 

An eighth instance pertaining to negligence was Anderson by Anderson v. Shaughnessy, 

519 N.W.2d (Minn. 1995). Katherine Anderson, a student in the Independent School District No. 

273 suffered injuries from an incident involving a paintball gun and a fellow student, Stephen 

Shaugnessy after alighting from their school bus. Earlier during the bus trip the driver had been 

informed that Shaugnessey had fired the gun from the bus window. However, the driver was told 

that the gun was a squirt gun and instructed Shaughnessy to put the pistol away. Upon exiting the 

bus, Anderson was shot by Shaughnessy with the gun causing damages. Anderson sought to 

impose a duty on the school district on the basis that while the students were on the bus, the 

driver knew of the gun and failed to remove it from his possession.  

The trial court refused to extend the school’s duty to safety to its students beyond the 

point of safe disembarkment. The Supreme Court of Minnesota asserted that the duty of care 

with respect to transporting school children had yet to be expanded beyond the safe deposit of 

children at their secluded destinations in a manner designed to allow their safe crossing of streets 

after disembarkment and the court declined to do so in this case. 

In 1996, the Supreme Court of Michigan addressed ordinary liability for a liability insurer 

in Pacific Employers Ins. Co v. Michigan Mut. Ins. Co., 549 N.W.2d 872, 452 Mich. 218 (1996). 
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Five-year-old Amy Doolard was riding a West Ottawa Public School bus driven by system 

employee Gertrude Witteveen on September 8, 1982. On the day in question, Amy was wearing 

a tag on her clothes supplied by the school indicating that she was to be let off the bus at the 

corner of 156th and Lakewood. Furthermore, Witteveen was given a list of the location where 

Amy was to disembark. If there was any question, the bus driver was to radio to double check 

departure points. However, Witteveen did not do so and mistakenly let Amy off at 160th and 

Perry. Amy then had to walk about a mile to the point where she had to cross the street to reach 

her home when she was struck by an oncoming car. Amy sustained serious injuries and 

permanent disabling injuries. 

It was in this case that the Supreme Court addressed the issue of the “use and operation of 

a bus” directly. The court held that the child’s injuries were foreseeably identifiable with the 

driver’s negligence in allowing her to disembark at the wrong location, and as such, arose out of 

the “use” of the bus within the meaning of the coverage provision automobile policy and 

exclusionary provision of general liability policy. The court further noted that, ordinarily, an 

automobile liability insurer would not be responsible for injuries suffered, say, 10 minutes after 

disembarkment, and a quarter of a mile from where the passenger was allowed to disembark. 

However, in this case, the court held that a 5-year-old on the first day of Kindergarten did not 

reach her predetermined point of departure and sustained injuries as a result of the driver’s 

negligence. The court found that the liability insurer was not primarily liable and that Witteveen 

was negligent in her actions and those actions were the proximate cause of Amy’s injuries. 

In summation, this cluster of cases deals specifically with negligence while alighting 

from a bus resulting in student injury. The data substantiates claims that questions of negligence, 

duty of care, proximate cause, and concurrent negligence present issues of fact for jury 
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determination. Furthermore, determination as to whether students were in custody of the bus 

driver when the accident occurred, the application of the highest standard of care on behalf of the 

driver as a “reasonable person” in a similar situation would do, supervisory actions versus 

operation of the bus actions, and facts surrounding whether the student(s) reached a point of 

safety after disembarking from the bus are all relevant in the court’s decision-making process. 

An interpretation of carefully crafted policy plays a pivotal factor in the court’s determination. 

School boards and drivers are bound to comply with their respective state’s codes. 

Many times, when a court has to determine negligence on behalf of a bus driver whereby 

a student is injured while alighting from a bus, there are several elements that must be examined. 

Foremost, school district administrators must determine whether the bus driver followed specific 

stated procedures in discharging a student to a place of safety. In the case of Cortez v. 

Weatherford Independent School Dist. (1996), this determination of negligence was simple 

because the school district did not have a formal policy creating a specific duty on its bus drivers 

to oversee the safety of its students when unloading, but rather, this responsibility was left at the 

discretion of the bus drivers. The courts often make reference to what a reasonable person in a 

similar situation would do in determining their ruling. This would include letting children off at 

their assigned stop and ensuring that they were left in the custody of a responsible adult. In the 

case of Woodall v. Freeman School Dist. (2006), the court applied a specific statute known as the 

Clarke Rule, which stated that a child who was not mature enough to know where he or she was 

supposed to get off the bus exposed drivers to negligent action if injury were to occur. Therefore, 

school administrators can see the relevance in appropriate training for all school bus drivers, 

which includes procedural policies such the those listed above as well as ones that focus on 
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requiring students to exit the bus and walk approximately 10 feet in front of the bus when 

crossing the road and not setting the bus in motion until students have reached a point of safety.  

Courts often conclude that bus drivers can prevent foreseeable injury and even the death 

of a student(s) by ensuring that they adhere to board policies governing safe transportation to and 

from school via school buses. Courts have consistently ruled against bus drivers who fail to 

provide the highest duty of care for students until they reach a point of safety when alighting 

from a bus.  

 

Independent Contractors and Negligence 

 Table 11 identifies cases pertaining to negligence on behalf of independent contractors 

providing pupil transportation services to school districts. The cases are identified by year, case 

name, fact pattern, and prevailing trend(s). The discussion that follows provides additional 

details that help identify prevalent trends in the case(s). 

 

Table 11 

Cases Associated with Independent Contractors and Negligence  

Year Case Fact Pattern Prevailing Trend 
1990 Lockett v. Bd. of 

Ed. For School D. 
189 

Independent 
Contractor 
negligence 

A school bus driver, independent contractor, and school 
board were sued when a child riding a bus stood up, looked 
out the window, and saw a boy outside pickup an object. 
The boy then turned his head for a moment and when he 
looked back, a piece of glass struck him in his left eye 
resulting in complete and permanent loss of vision and 
light perception to the eye. The court referred to Tendered 
Instruction No. 17 which read: “It was the duty of the 
defendant to exercise the highest degree of care . . . and to 
protect its passengers from the danger of injury from 
objects being thrown at the bus . . .” The court held that the 
school bus driver breached his duty to properly supervise 
children riding a school bus as the accident was 
foreseeable and the proximate cause of the accident.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
1993 Nitcher by Nitcher 

v. Hartley 
Independent 
Contractor 
negligence 

The Supreme Court, Appellate Division held that the 
school bus driver owed the student a duty of care, 
including a duty to warn her of any apparent danger, which 
continued until she reached a position of safety.  

1995 Chainani by 
Chainani v. Board 
of Educ. of City of 
New York 

Independent 
Contractor 
negligence 

A school bus driver, independent contractor, and school 
board were sued when a student, whom the driver did not 
know had to cross the road in front of the bus to get home, 
stepped in front of the bus as the bus pulled away from the 
curb and ran over her. The court noted that the bus driver 
had violated Vehicle and Traffic Law §1174(b), but the 
violation was not the proximate cause of the accident. The 
duty of providing pupil transportation services was 
delegated to the private contractor. Therefore, the school 
board could not be helf vicariously liable for the accident.  

1995 Durham Transp., 
Inc. v. Valero 

Independent 
Contractor 
negligence 

A bus driver, private contractor company, and a mother 
were all sued by the mother of one of the boys when two 
boys missed the bus one morning and the bus driver circled 
the block looking for them. The driver could not find the 
boys so he parked the bus and conducted a house-to-house 
search for them. In the meantime, the mother of one of the 
boys, with both boys in her custody, saw the bus parked 
and proceeded to cross the street towards the bus when one 
boy was struck by a passing motorist. The contractor 
company and the bus driver as well as one of the mothers 
were held liable for the injuries of the other boy resulting 
from the driver’s breech of duty. The court asserted that 
the bus company and the driver had an actual awareness 
that their conduct exposed the boy to extreme risk of 
injury.  

1995 Karchere v. 
Pioneer Transp. 
Corp. 

Independent 
Contractor 
negligence 

In this case, a child was crossing the road in an attempt to 
reach her bus stop when she was struck by a car. Pursuant 
to Vehicle and Traffic Law §§1174(b) and 375(20)(a) 
which, insofar as relevant to this case, require a school bus 
driver to keep the bus stopped with the red signal lights 
flashing when receiving or discharging passengers until 
such passengers have reached the opposite side of the 
street and to instruct passengers to cross in front of the bus, 
a bus driver and private contractor were sued for 
negligence. However, upon the review of the facts, the 
court concluded that the statute did not provide the basis of 
liability since the child was not boarding or alighting from 
the bus and did not come within the scope of the statute.  

(table continues) 
 
 
 
 
 
 



411 

Year Case Fact Pattern Prevailing Trend 
1995 Norton v. 

Canadaigua City 
School Dist. 

Independent 
Contractor 
negligence 

Pursuant to Vehicle and Traffic Safety Law §1174(b), a 
bus driver, school district, and independent bus contractor 
were sued for negligence by failing to instruct his daughter 
on how to cross the street safely, including crossing the 
street in front of the bus and being ready and waiting at the 
bus stop when the bus arrived. However, the defendants 
asserted that the statute did not provide a basis for liability 
because the accident occurred before the school bus 
arrived and the court concurred with that assertion.  

1996 Lebanon Coach 
Co. v. Carolina 
Cas. Ins. Co. 

Independent 
Contractor 
negligence 

A bus driver, independaent contractor, department of 
transportation and a motorist were sued when a student 
stepped off a bus, walked behind the bus, began crossing 
the street to the high school and was struck by a passing 
motorist. The court concluded that the student’s injuries 
were covered within the meaning of the owner’s liability 
policy because the accident was a result of “ownership, 
maintenance, or use” of the bus. The court asserted that the 
driver did not fulfill the duty to see the student to a point 
of safety.  

2004 Canales v. Finley 
Middle School 

Independent 
Contractor 
negligence 

A bus driver, bus company, school, and school district 
were sued when a student was struck by a car when 
attempting to cross the road before the bus arrived at the 
bus stop. The court concluded that the plaintiff’s injuries 
were caused as a result of a sudden and unforeseen act. 
Therefore, the plaintiff’s injuries could not h ave been 
prevented by any reasonable degree of supervision, and 
thus neither the school not the school district could be held 
liable for such injuries.  

2004 Hunt ex Rel. 
Gende v. 
Clarendon 

Independent 
Contractor 
negligence 

A school bus driver, private bus company, and school 
board (through vicarious liability) were sued when a 
student exited the bus, began walking behind the bus while 
the bus was waiting to turn, and was struck by an 
oncoming car. Pursuant to WIS JI-CIVIL 1025 which 
provides the specific parameters for common carriers 
instead of WIS JI-1005, the general negligence instruction, 
the court indicated that the bus company was a common 
carrier and the student was “occupying” the bus and 
therefore, was insured under UM coverage.  

2004 Kohn v. Laidlaw 
Transit, Inc. 

Independent 
Contractor 
negligence 

A bus driver and bus company were sued after a bus driver 
stopped the bus, failed to operate the mechanical arm and 
stop sign on the bus, and a student was struck by a car as a 
result. The driver of the car exited the car to assist the 
student when he was attacked by a group of bystanders 
and injured. The court concluded that the motorist’s 
injuries were not foreseeable, for purposes of determining 
whether the bus driver and bus company had a duty to 
protect the motorist from the attack. In this case, the court 
indicated that there was no duty owed to the motorist and 
without such a duty, there could be no negligence.  

(table continues) 
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Year Case Fact Pattern Prevailing Trend 
2006 Corona v. Suffolk 

Transp. Service, 
INC. 

Independent 
Contractor 
negligence 

A bus driver and private bus company were sued when a 
student was allegedly assaulted by another student on the 
bus owned and operated by the private contractor. Under 
the theory of inadequate supervision, the plaintiff’s alleged 
that the defendants were liable for the attacks on the child. 
However, the court asserted that the defendants had no 
actual or constructive notice or knowledge of the 
assailant’s alleged proclivity to engage in misconduct.  

 
 
 

In an effort to defray costs associated with pupil transportation services, many school 

districts have opted to negotiate contracts with private pupil transportation providers such as 

Laidlaw, Inc. Of the 105 cases researched, 10 dealt directly with negligent actions brought 

against privatized bus companies. Of those cases, private contractors won 4 of 10 cases (40%). 

Lockett v. Bd. of Ed. For School D. 189, 144 Ill.Dec 536, N.E.2d 1055 (Ill.App. 5 Dist. 1990) 

involved Vandalia Bus Lines who was providing pupil transportation services for the East St. 

Louis School District. Christopher Lockett was riding the bus one afternoon when the bus 

stopped to unload passengers. Christopher stood up, looked out the open window, and saw a boy 

outside bend down and pick up an object. Christopher turned his head away for a moment and 

when he looked back, a piece of glass struck him in the left eye. The injury resulted in complete 

and permanent loss of vision and light perception to the eye.  

A complaint was filed on behalf of Christopher Lockett (Lockett) and his mother against 

the school district and the Vandalia Bus Lines (Bus Lines). The jury returned a verdict of 

$110,000 and reduced the verdict to $44,000 after finding Lockett 40% at fault. Judgment was 

entered in the verdict and the plaintiff’s post-trial motion was denied. Vandalia Bus Lines’ 

motion for judgment notwithstanding the verdict was denied as well. The plaintiffs appealed and 

the Bus Lines cross-appealed. The Appellate Court of Illinois asserted that the school bus 

company’s contractual obligation to the school district did not include fulfilling the school 
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district’s statutory obligation to teach students safe bus riding practices. However, evidence was 

sufficient to establish forseeability of danger to the student and to show the bus line’s negligence 

was the proximate cause of injury. 

There was evidence that at the time of occurrence both children on and off the bus were 

yelling at one another and that the children on the bus were standing up with the windows open. 

Therefore, the court cited these factors and increased likelihood of danger. Furthermore, the 

court gave the plaintiff’s tendered instruction No. 17 which read: 

It was the duty of the defendant Vandalia Bus Lines, Inc. to exercise the highest degree of 
care consistent with the type of vehicle used and the practical operation of its business of 
transporting students by school bus to protect its passengers from the danger of injury 
from objects being thrown a the bus of which it knew or should have anticipated from 
facts and circumstances known to it while passengers were on its school bus or while 
boarding or alighting therefrom. 
 
Therefore, the court found that the bus line was 60% negligent and Lockett was 40% 

negligent in actions that resulted in injury to Lockett’s eye.  

A second illustration of negligence associated with private bus companies providing 

pupil transportation services transpired in Chainani by Chainani v. Board of Educ. of City of 

New York, 639 N.Y.S.2d 971, 87 N.Y.2d 370, 663 N.E.2d 283 (Ct.App. 1995). Monica Chainani 

rode home from her New York City school on a bus driven by the defendant, Edward Acuti, an 

employee of defendant Amboy Bus Company, who had driven that route only once. Monica had 

to cross the street to reach her house, which her regular bus driver knew. However, Acuti did not 

know that Monica had to cross the street and, after she stepped in front of the bus to cross, he 

pulled away from the curb and ran her over. 

Monica’s father, on her behalf and his own, brought suit against the Board of Education, 

Amboy and Acuti. A jury found both that Acuti was negligent and was the proximate cause of 

the accident. The jury also found Monica negligent and appropriated responsibility 75% to Acuti 
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and 25% to Monica. Additionally, the jury found that Acuti had violated Vehicle and Traffic law 

§1174(b), but that violation was not the proximate cause of the accident. The trial judge 

nonetheless directed a verdict for the plaintiffs against all three defendents. The Appellate 

Division affirmed as to Amboy and Acuti, but reversed as to the Board of Education, holding 

that the board was not vicariously liable for Acuit’s violation of the statute. The plaintiff’s 

appealed the reversal as to the board. Amboy and Acuti appealed the affirmance as to them.  

The Court of Appeals of New York asserted that they could not agree with the plaintiffs 

that vicarious liability should be imposed because the duty delegated was inherently dangerous. 

Furthermore, the court indicated that demanding as it may be, the activity of transporting 

children by bus to and from school--successfully accomplished countless times daily--does not 

involve that sort of inherent risk for the non-negligent driver and is simply not an inherently 

dangerous activity so as to trigger vicarious liability. Therefore, the court confirmed that they 

agreed with the trial court and Appellate Division that there was no reasonable view of the 

evidence that proximate cause was lacking. Acuti’s negligence was assessed at 75% and 

Monica’s at 25%.  

A third instance of negligence associated with private transportation providers occurred 

in Durham Transp., Inc. v. Valero, 897 S.W.2d 404 (Tex.App.--Corpus Christi 1995). Durham 

Transportation contracted with the Brownsville Independent School District to provide school 

bus transportation for children within the district. Andres Perez, a Durham employee, drove a 

school bus to Tejon Road to pick up two children from different families. The families moved to 

the school district after school started and the children needed transportation to an out-of-zone 

school because the local elementary school was full. According to Perez, he arrived sometime 

after 7 a.m. and did not see the children at their mailboxes. He circled the area looking for the 
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children and still did not see them. Around 7:10 he backed up the bus into a driveway of a utility 

substation across the street and west of the mailboxes. He made a house-to-house search for the 

children and did not find them. He testified that he had gone back to the bus and was calling his 

dispatcher on the two-way radio to check the time and location of the proposed pickup when the 

collision occurred. 

Juan and his mother came out of the neighborhood to Tejon Road and saw the bus parked 

across the road and perpendicular to it to their right. As they approached the area across the street 

from the bus, Juan ran across the road and a passing motorist, Laura Galacia, struck him after he 

crossed the center line. Juan was injured; he suffered a non-depressed linear fracture of the skull 

and was hospitalized for 4 days.  

The Valeros sued, alleging that Galicia, Perez, and Durham were negligent and Perez and 

Durham were grossly negligent. The jury apportioned the party’s negligence as follows: Galacia 

0%, Juan 5%, Mrs. Valero 0%, Perez 25%, and Durham 70%. 

Another example of negligence associated with private busing companies occurred with 

Karchere v. Pioneer Transp. Corp., 635 N.Y.S.2d, 213 A.D.2d 700 (1995). Kristen Karchere 

was injured while crossing Bloomingdale Road in Staten Island when she was struck by an 

automobile driven by Karen P. Burrough. At the time, a school bus owed by the defendant 

Pioneer Transportation Corporation and operated by the defendant Dorothy Belger, was in the 

southbound lane of Bloomingdale Road, just south of the accident site. The plaintiffs alleged that 

Belger and Pioneer violated Vehicle and Traffic Law §§1174(b) and 375(20)(a), which, insofar 

as relevant to this case, require a school bus driver to keep the bus stopped with red signal lights 

flashing when receiving or discharging passengers until such passengers have reached the 

opposite side of the street and to instruct passengers to cross in front of the bus.  
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The Supreme Court, Appellate Division, Second Department, asserted that where the 

intent of the Legislature in enacting a statute, in this case McKinney’s Vehicle and Traffic Law 

§§375, subd. 20(a), 1174(b), a plaintiff must fall within the scope of the statute to be entitled to 

its protection. In this case, McKinney’s law was not applicable because the child was not 

boarding or exiting a bus, thus they were not under the protection of the statute. The court 

indicated that the child merely passed by the rear of the bus as she crossed the street and had not 

moved toward the bus when she was injured. Thus, the court indicated that Belger owed no 

statutory duty to the plaintiff. Additionally, the court held that there was no evidence in which to 

indicate that Belger had operated the bus in a negligent manner.  

A similar case involving negligence associated with private transportation companies 

appeared in Norton v. Canadaigua City School Dist., 624 N.Y.S.2d 695, 208 A.D.2d 282 (1995). 

Michelle Norton was struck by a car while crossing a street to get to her school bus stop. The 

defendants in this case were Canandaigua City School District, Upstate Transport Consortium, 

Inc., Laidlaw Transit, Inc., and Jane Lynd (school bus driver). The action against the driver of 

the car had already been settled. The plaintiff alleged the defendants acted negligently and in 

violation of Vehicle and Traffic Safety Law §1174(b) by failing to instruct his daughter how to 

cross the street safely, including crossing the street in front of the bus and by instructing his 

daughter to be ready and waiting at the bus stop when the bus arrived. All parties moved for 

summary judgment.  

The defendants asserted that Vehicle and Traffic Safety Law §1174(b) did not provide a 

basis for liability because the accident occurred before the school bus arrived. They further 

asserted that the defendants had no duty to control the conduct of the plaintiff’s daughter before 

the school bus arrived at the bus stop and that their conduct was not the proximate cause of the 
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accident. The Supreme Court, Appellate Division, Fourth Department, concurred with the 

defendants’ assertion that Vehicle and Traffic Safety Law §1174(b) did not impose an obligation 

upon the school bus operator to instruct a student to wait across the street from a bus stop and to 

cross only after the bus has arrived and stopped at the bus stop. The court further noted that the 

statute applies only to circumstances “when the bus is receiving or disembarking passengers who 

must cross a public highway.” Furthermore, the Court indicated that the school district did not 

assume an affirmative duty, either through promise or action, to provide the plaintiff’s daughter 

with protection while she crossed the street prior to the arrival of the bus. Moreover, the court 

indicated that there was no proof that the alleged stop was unsafe and there was no proof that the 

plaintiff or his daughter relied on any promise or action of the school district to provide her 

protection when she crossed the street. Absent a special relationship, the court concluded that 

there can be no duty and, absent duty, there can be no liability.  

A sixth example stemmed from the case Lebanon Coach Co. v. Carolina Cas. Ins. Co., 

675 A.2d 279, 450 Pa.Super. 1 (1996). A bus owned by the County of Lebanon Transit Authority 

and operated under contract by Lebanon Coach Company was transporting children to school on 

January 11, 1988. The bus stopped at the intersection of Cornwell Road and Hauck Street in the 

City of Lebanon to discharge its high school passengers. Paula Jo Lehman, then a minor, stepped 

off of the bus onto the corner crosswalk, and, walking behind the bus, began crossing the street 

to the high school. While the bus remained stationary, a car driven by Beth McKinney turned 

onto Cornwell Road from Hauck Street and struck Paula Jo, pushing her and then pinning her to 

the bus. Paula Jo sustained traumatic injuries as a result of the accident, culminating in the 

amputation of her right leg. The plaintiff filed a complaint on February 28, 1990, bringing an 



418 

action in tort against Lebanon Coach, COLT, Commonwealth of Pennsylvania Department of 

Transportation, City of Lebanon School District, and Beth McKinney. 

The court opined that Lebanon Coach had a duty to carry Paula Jo Lehman safely to her 

destination and afford her an opportunity to alight safely. The court held that, under the specific 

facts of the case, that Paula Jo Lehman’s injuries resulted from the “ownership, maintenance, or 

use” of a COLT-owned bus, a covered vehicle under the Carolina Casualty policy, driven by the 

insured, Lebanon Coach. Additionally, the court noted that Carolina Casualty had a duty to 

defend Lebanon Coach in the underlying tort action as well as to provide coverage should the 

jury find Lebanon Coach negligent at trial.  

A similar instance occurred in Canales v. Finley Middle School, 770 N.Y.S.2d 746 

(2004). This was an appeal that arose from a personal injuries suit brought against the bus 

company, bus driver, school, and school district alleging a sudden and unforeseen act which 

caused the infant plaintiff’s injuries, which could have been prevented by any reasonable degree 

of supervision, and thus neither the school nor school district could be held liable for such 

injuries. However, upon review of the facts, the court noted that the plaintiffs failed to submit 

evidence to raise a triable issue of fact as to whether their alleged negligence was a proximate 

cause of the infant plaintiff’s injuries. 

In the case, Kohn v. Laidlaw Transit, Inc. (2004), evidence supported negligence on 

behalf of a private bus company. Morris Kohn amended a complaint that contained three nearly 

identical counts for negligence against the defendants, Laidlaw Transit, Inc.; Mayflower Contract 

Services, Inc.; and Alice M. Millender, a school bus driver. Kohn alleged that Millender was 

operating a school bus in a southerly direction on Washington Avenue in the City of Madison, 

where she stopped the school bus to drop off a passenger, Tyrone Collins. He alleged that he 
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collided with Tyrone as Tyrone attempted to cross Washington Avenue in front of the bus, 

because Millender failed to operate the mechanical arm and stop sign on the bus. Kohn 

contended that Millender owed a duty to him to exercise reasonable care in using the arm and 

sign on the side of the bus to warn vehicles and prevent them from passing while passengers 

were departing. Kohn alleged that the defendants committed the following negligent acts or 

omissions which proximately caused his injuries: 

(f)   “Failed to operate, utilize, and extend the mechanical stop sign and arm from the     

side of the bus so as to prevent the plaintiff’s vehicle from colliding with one of 

the buses passengers; 

(g)    Failed to operate, utilize, and extend a mechanical stop sign and arm from the side 

of the bus to warn the plaintiff of the existence of departing bus passengers.” 

The court noted that Kohn had not alleged or argued that a special relationship existed 

which gives rise to a duty. Therefore, the court applied ordinary negligence principles to decide 

whether to recognize a duty in this case. The court asserted that the parties did not stand in 

relation to one another such that the court was required to impose a duty in this case. The court 

examined the forseeability of Kohn’s injuries and whether they were likely to result from 

Millender’s conduct as alleged by Kohn. Thus, the court concluded that Kohn’s injuries were not 

reasonably foreseeable or likely to occur.  

An eighth instance of negligence associated with private transportation companies that 

transport students to and from school transpired in Corona v. Suffolk Transp. Service, INC., 815 

N.Y.S.2d 254 (A.D. 2 Dept. 2006). The infant plaintiff, then a first grader, allegedly was 

assaulted by a second grader while being transported on a school bus owned and operated by the 

defendant Suffolk Transportation Services, Inc. (hereafter STS), and driven by the defendant 



420 

Sally Pancotto. The plaintiffs commenced this action alleging, inter alia, that STS and Pancotto 

failed to provide adequate supervision of the students on the bus. The Supreme Court denied the 

defendant’s motion for summary judgment dismissing the complaint insofar as asserted against 

them.  

The Supreme Court noted that the defendants established their prima facie entitlement to 

summary judgment by submitting evidence that they had no actual or constructive notice or 

knowledge of the assailant’s alleged proclivity to engage in misconduct. Moreover, the court 

indicated that the deposition established that there was no prior notice of any problems or 

complaints regarding the assailant, and that the infant plaintiff did not inform anyone of the 

assaults until she told her mother about them approximately 6 months after the latest incident. 

Therefore, the court opined that the Supreme Court should have granted the defendant’s motion 

for summary judgment dismissing the complaint insofar as asserted against them.  

A final case, Morgan v. Livingston Parish School Bd., 577 So.2d 176 (1991), was unique 

in that it dealt with negligence associated with a bus driver who was previously employed by the 

Livingston Parish School Board. Ms. Morgan, a tenured bus driver, filed a petition for 

declaratory and injunctive relief regarding the school board’s transportation policy, which was 

adopted in 1987. The policy required Ms. Morgan to purchase her own bus in order to continue 

her route once the parish-owned bus, which she was initially provided, was condemned. The trial 

judge found that there was no violation of tenure rights or reduction in salary affected by the 

policy, and that the school board was acting “within its legal bounds” in requiring the purchase 

of a bus by Ms. Morgan and any other drivers in her situation. 

When Ms. Morgan refused to purchase another bus, charges of willful neglect were 

brought against Ms. Morgan. The plaintiff argued that by eliminating parish funding for liability 
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and collision insurance, gasoline, repairs, and maintenance, as well as the bus itself, the new 

transportation policy reduced her salary. She asserted that such a reduction in salary effectively 

removed her from her position, violating her tenure rights, and cited several construing teacher 

tenure laws as authority.  

The Court of Appeal of Louisiana, First Circuit cited LSA-R.S. 17:158 that set forth the 

obligations and authority of school boards with regard to transportation of students. This statute 

provided in pertinent part as follows: “§158. School buses for transportation of student; 

employment of bus operators; alternative means of transportation; improvement of school bus 

turnarounds.” 

Therefore, the court concluded that it was clear from a reading of this statute that school 

boards are granted a vast amount of discretion in fashioning transportation policies. Moreover, 

they may employ bus drivers, as under Livingston Parish’s former policy, or they may contract 

with them as independent contractors, as the new Livingston policy attempts to do. They may 

forego the use of school buses entirely when other existing conditions warrant it and arrange for 

student use of commercial lines, such as Greyhound or Trailways. Furthermore, the court held 

that the school board is empowered to implement its proposed plan to gradually change to 

privately-owned buses for student transportation on a contract basis, notwithstanding tenure 

rights of bus operators. 

This cluster of cases addressed issues surrounding negligence of independent contractors 

that provide pupil transportation services to school districts. The data in this section substantiate 

evidence that private contractors are often employeed to shift some of the financial burden and 

liability of transporting students to and from school. However, it is important to note that private 

contractors are held to the same rigorous standards, as set forth by law, as local school districts. 
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In making determinations of cases in this section, the courts once again examined several factors 

in making their decisions including the following: whether a duty was owed, whether the driver 

and private contractor was acting within the scope of stated statutes, whether the student(s) had 

reached a point of safety before the accident occurred, and whether the driver’s actions were 

supervisory in nature or dealt with the operation of the bus. Determinations in these cases 

solidified evidence that courts base their decision(s) on a school board’s or respective employee, 

or private contractor’s ability to adhere to the letter of the law in providing the highest standard 

of care with respect to pupil transportation services. 

In an era where school districts are operating under constrained budgets, many will often 

seek to contract many services such as pupil transportation in an attempt to defray operation 

costs. However, delegating the duty of transporting students to and from school via private 

contractor’s buses often involves much consideration. Foremost, school districts should conduct 

feasibility studies to determine the cost effectiveness and safety issues involving the use of 

private contrctors. Issues such as the establishment of routes, bus stop locations, adequately 

maintained bus fleets, and ample liability insurance for students in case of accidents must be 

considered by the school board and the private contractor. Secondly, the courts have consistently 

applied all of the negligence standards to independent contractors just as they have school district 

transportation services. 

Undoubtedly, independent bus drivers owe a duty of care to their passengers while 

loading and unloading students. However, just as with school district bus drivers, courts have 

been reluctant in assigning negligence to drivers when accidents arise when students are on their 

way to bus stops or while waiting at stops before the bus arrives. Moreover, courts have 

consistently ruled that independent contractors should adhere to local policies while conducting 
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the duty of transporting students to and from school. Bus drivers should advise students of 

foreseeable injuries that may arise as a result of improperly loading or unloading a bus. Students 

should be advised of all policies concerning boarding, riding, and alighting from a school bus. 

Courts have often applied the standard of supervison versus operation of the bus when 

determining negligence on behalf of the independent driver. Furtheremore, drivers should ensure 

that students are discharged at the proper location to a point of safety and in the presence of an 

adult.  

Although many school districts opt for contracting pupil transportation services to private 

contractors, school districts that have knowledge of potential dangers associated with such 

services are not always immune from suit. Therefore, independent contractors may be more cost 

effective, but do they always ensure student safety? This is a circumstance that all school boards 

should consider when conducting a feasibility study of contracting pupil transportation services. 

 

Purchasing Liability Insurance to Safeguard School Districts from Costly Negligent Action 

 Table 12 provides summary data for the case involved in this section. The case is 

identified by year, case name, fact pattern, and prevailing trend(s). This case alone indicated that 

school districts that purchase liability insurance in order to safeguard school districts from costly 

negligent action often prevail in court. 
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Table 12 
 

Purchasing Liability Insurance to Safeguard School Districts from Costly Negligence Action 
 

Year Case Fact Pattern Prevailing Trend 
2001 Cotton v. Paschall Purchasing Liability 

Insurance to 
Safeguard School 
Districts from Costly 
Negligent Action 
 

A school bus driver and school district were sued 
for personal liability for injuries arising out of a 
collision with a bus. The statute of limitations 
barred suit in this case. The court also referred to 
Leslie v. City of Biloxi which asserted that “the 
purchase of insurance does not affect potential 
defenses under Miss. Code Ann. §11-46-9. 
Section 11-46-17(4) allows a sovereign to 
purchase insurance to cover claims in excess of 
the amounts set by statute to the extent of policy, 
and the provision does not limit the exclusions or 
exemptions enumerated in Section 11-46-9. The 
school district had been dismissed from suit and 
the bus driver was not individually liable liable 
due to immunity granted to an employee acing 
within the course and scope of her employment.  

 
 
 

In an era that is prone to litigation, many school districts are faced with irrefutable 

decisions which can ultimately protect the financial infrastructure of the district in disastrous 

times. Of the 105 cases briefed, one involved the purchase of liability insurance to protect school 

district finances. In Cotton v. Paschall, 782 So.2d 1215 (Miss. 2001), a Pass Christian Public 

School District bus driven by Barbara Paschall collided with a vehicle driven by Gregory Cotton. 

The Cottons’ complaint, filed on August 18, 1997, contained the usual request for service of 

process on both the school district and Paschall, but there was no record that service of process 

was ever completed on the school district. The school district made a special motion to dismiss 

for failure to comply with Miss.R.Civ.P.4(h) and on the applicable statute of limitations. The 

court granted the motion to rescind and amend but again found that the Cottons failed to serve 

the school district within 120 days of filing the complaint and that Rule 4(h) required dismissal 

of the school district, changing only one provision, to state that the dismissal was granted 
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without prejudice. Subsequently, Paschall filed a motion to dismiss, and following a hearing on 

the motion, the judge dismissed Paschall, finding that she was immune from liability because the 

school district had been dismissed and because she was an employee in the course and scope of 

her employment as a bus driver. 

The en banc Supreme Court of Mississippi referred to Leslie v. City of Biloxi (2000), 

which asserted that “the purchase of insurance does not affect potential defenses under Miss. 

Code Ann. §11-46-9.” Section 11-46-17(4) allows a sovereign to purchase insurance to cover 

claims in excess of the amounts set by statute to the extent of the policy, and the provision “ does 

not limit the exclusions or exemptions enumerated in Section 11-46-9.” In this case, the court 

noted that the existence of insurance to cover this incident is irrelevant because the school 

district has been dismissed, and Paschall is immune from suit under §11-46-9(1)(1). Thus, it 

became apparent that districts who purchase additional liability insurance do not necessarily 

waive their immunity rights. The school district was dismissed because it was never served with 

process, and the Cottons did not appeal the dismissal of the school district. Paschall individually 

was not liable due to immunity granted to an employee acting within the course and scope of her 

employment. 

This single case analysis substantiates claims that many school districts are now 

attempting to protect themselves from negligence claims by purchasing additional liability 

insurance. However, in this case, the court referred to Leslie v. City of Biloxi, which asserted that 

“the purchase of insurance does not affect potential defenses” under Miss. Code Ann. §11-46-9. 

Section 11-46-17(4) allows a sovereign to purchase insurance to cover claims in excess of the 

amounts set by statute to the extent of policy, and the provision does not limit the exclusions or 
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exemptions enumerated in Section 11-46-9. Simply stated, school boards are bound by the laws 

in their respective state concerning such a purchase. 

According to set laws governing the purchase of liability insurance to safeguard school 

districts from costly litigation arising from student injury, school districts do not necessarily 

waiver their right to immunity. The additional protection acts as a safety measure that goes 

beyond what regular insrance policies may provide in the wake of a catastrophic event. However, 

it would be wise on behalf of school district administrators to state this in their board policy in 

case a situation was to arise. 

 

Cell Phones and Negligence 

 Surprisingly, as technology rapidly expands and poses problems for many motorists who 

are distracted and their negligent actions cause property damage and personal injury, a review of 

the 105 cases analyzed for this study did not reflect the first case in which cell phone use was the 

cause of negligence. Apparently, efforts on behalf of concerned individuals to enforce stringent 

laws prohibiting the use of cellular devices while operating school buses have proven to be 

powerful in dissuading cell phone use by school bus drivers. On January 31, 2007, the National 

School Transportation Association recommended that school bus companies adopt the following 

policy regarding cellular phone use by school bus drivers:  

Drivers may not use a cell phone or other personal portable electronic device while 
operating a school bus or any other vehicle transporting students, including while loading 
and unloading students, except in an emergency. For the purpose of this policy, an 
emergency exists if the driver requires immediate assistance to ensure the safety of 
his/her passengers or to report a dangerous or life-threatening situation. 

 
According to the Governor’s Highway Safety Association, in January 2011, state laws in 

eight states (Calif., Conn., Del., Md., N.J., N.Y., Ore. and Wash.), D.C., and the Virgin Islands 
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prohibit all drivers from using handheld cell phones while driving. More specifically, bus drivers 

in 18 states and D.C. may not use a cell phone when passengers are present. Therefore, case law 

indicates that well-crafted policy can protect school districts from litigation involving negligence 

associated with cell phones and bus drivers.  

School districts have the right to craft policies that prohibit the use of cell phones while 

operating a school bus and many school districts have done just that in an era of wireless devices 

usage. Apparently, this measure has proven effective because case law did not indicate one 

single case involving negligence that arose due to a bus driver using a cell phone during her or 

his route. This trend acts as a preventative measure and is likely to expand to all school districts 

within the U.S. before too long. 

 

Seat Belts and Negligence 

Seat belt legislation has been a heated topic of discussion as motorists have seen the 

number of lives saved by seat belts in motor vehicles each year. Once again, of the 105 cases 

analyzed for this study, not one single case appeared in the digests from 1982-2011 that 

addressed safety harnesses for students or seat belts. However, in the wake of the tragic school 

bus crash in Huntsville, Alabama, in November 2006, discussion of seat belt legislation has 

matriculated into the body of literature concerning school bus safety. The discussion of seat belts 

and student safety has probed many states and school districts to thoroughly investigate the 

impact of seat belts on school buses by conducting studies on seat belts and student safety. One 

such study, Cost-Effectiveness of Lap/Shoulder Belts on Large Alabama School Buses, 

conducted for the Alabama Department of Education and the Governor’s Study Group on School 

Bus Seat Belts by Turner et al. (2010) and Dr. Jay Lindly (2010) of the University Transportation 
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Center for Alabama (The University of Alabama) and Dr. David Brown of the Center for 

Advanced Police Services (The University of Alabama) revealed astonishing findings. The study 

revealed that the costs associated with retrofitting school buses with seat belts for students were 

greater than the benefits they provided. Furthermore, the study indicated that most student 

fatalities/ injuries occur outside the buses in or near loading zones. Hence, the study concluded 

that more lives could be saved by investing in enhanced safety measures in loading/unloading 

zones rather than in installation of seat belts. 

Although this study did not indicate one single documented case involving seat belts and 

negligent actions on behalf of school district employees in the digests, on December 3, 2010, the 

Alabama Supreme Court issued a ruling in the Lee High School bus crash which allowed the 

families to proceed with litigation against Navistar and its subsidiary IC Bus LLC, the private 

company that provided pupil transportation services for students in the Huntsville City School 

district. The case directly involved seat belts as a measure that ensured student safety as they 

traveled to and from Lee High School. Upon the final ruling of the case, the case is likely to 

appear in the legal digests. 

As one can determine by perusing the complex nature of tort liability as it applies to pupil 

transportation services, there are many contributing factors that must be established in a case-by-

case analysis in order to determine whether negligence has occurred. It is vital to the school 

administrator to understand the specificities of negligence as it pertains to pupil transportation 

issues. Negligence, according to Black (2005) is the 

failure to exercise the standard of care that a reasonable prudent person would have 
exercised in a similar situation; any conduct that falls below the legal standard 
established to protect others against unreasonable risk of harm, except for conduct that is 
intentionally, wantonly, or willfully disregardful of others’ rights. (pp. 871-872) 
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Cases involving negligence must pose the elements of a duty of care owed, failure to maintain 

that duty of care, actual injury that occurred as a result of the negligent act, and the proximate 

cause of the accident.  

In determining whether negligence is established, courts must examine the intricacies of 

each case based upon a case-by-cases analysis. First and foremost, the court must discern 

whether the defendant school board or board employee owed the plaintiff a duty of care. Second, 

the court must determine whether there was a failure to maintain a standard or duty of care. In 

doing so, the court must decide whether the actions of the school board or employee were 

discretionary functions (planning and policy making) or ministerial functions (involves 

obedience to instructions or laws instead of discretion, judgment, or skill). Next, the court must 

determine whether the injury occurred as a result of the act. Finally, the court must determine 

whether the act of the school board or school board employee was a proximate cause of the 

injury. 

Once the four elements needed to establish negligence are determined by the court based 

upon the facts of the case, the court can then make a determination of liability assessed. As 

evident in many of the preceeding cases, the caliber of negligence determined by the court 

determines the amount of monetary award for the plaintiff. Undoubtedly, in each case, the 

judicial review of key facts and the interpretation of applicable law concerning negligence had an 

astonishing impact upon the court’s ruling. Thus, case analysis indicates a substantial need for 

well-crafted legislation, statutes, clauses, and policy in an attempt to protect the financial 

integrity of the local school district. 

Neither the due process nor the equal protection clauses of the Fourteenth amendment to 

the United States Constitution mandate free round-trip busing for students. However, many 
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school districts have opted to provide such services for their students. In doing so, school 

districts are bound by constitutional law ensuring “Equal Protection” under the law for all 

students, which is guaranteed by the Fourteenth Amendment of the U.S. Constitution. School bus 

drivers, like many other state employees, operate under the misconception that their actions are 

covered by state agent immunity. However, as case law indicates, when a bus driver or other 

transportation official violates the constitutional rights of a student, a §1983 claim is likely to 

follow. Case analyses indicated that in cases involving §1983 claims, the plaintiff held the 

burden of proving that a violation of constitutional rights had occurred and resulted in injury. 

Once this was proven, the court often held the bus driver and affiliated transportation system 

employees negligent and assigned fault by way of monetary damage awards. Therefore, if not 

properly implemented and monitored for adherence to the law, pupil transportation can be a very 

problematic and expensive service provided by a school district. 

There are a number of possibilities as to why the number of cases concerning tort liability 

and pupil transportation issues continue to escalate. Foremost, many school districts have simply 

allowed their bus fleets to become antiquated thus exposing themselves to potential problems 

surrounding tort liability and pupil transportation. The complexity of regulatory principles often 

make it difficult for school administrators to effectively govern pupil transportation systems in a 

manner that maintains a balance between student safety and the financial management of a bus 

fleet. Undoubtedly, mankind is infallible by nature. However, school administrators must 

familiarize themselves with applicable laws governing tort liability and pupil transportation 

services to avoid costly litigation in a time when school finances are sparse.  

In conclusion, school boards must adhere to their respective state’s laws in governing 

pupil transportation services. Furthermore, regardless of whether it is the school board that is 
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transporting students to and from school or a private contractor that is providing those services, 

bus drivers must provide the highest standard of care for students on the bus and make decisions 

that any reasonable preson would make in carrying out their role to provide a duty of care for 

students as they board, ride, and unload from the bus and reach a point of safety. As the 

Appellate Court noted in Kohn v. Laidlaw Transit, Inc., “Without a duty, there can be no 

negligence.” Unfortunately, this negligence is what has laid the foundation for this research 

project. 
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CHAPTER V 

SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS 

Introduction 

The intent of this study was to conduct a thorough analysis of relevant issues through an 

examination of case law pertaining to tort liability and pupil transportation services. Court cases 

at the state and federal level, commencing with Gibson v. Transportation Commission (1982) 

and culminating with Swain v. Cleveland Metropolitan School Dist. (2010), served as the crux of 

this research study. This chapter incorporates a summary of the study as it pertains to the 

research questions, administrative principles, recommendations for future investigation, and 

summary and conclusions. 

This study involved classifying 105 court cases involving tort liability and pupil 

transportation services. The cases were classified by the following subtopics: (1) Fact Patterns in 

Transportation Negligence Cases, (2) Criminal Background Checks, (3) Medical Conditions, (4) 

Drug Testing, (5) Negligence Associated with Arriving at or Waiting at the Bus Stop, (6) 

Negligence While Driving--Student Injury Occurred, (7) Negligence Associated with Driving the 

Bus- Driver Issues, (8) Negligence Associated with Driving a Bus Resulting in Property Damage 

and Injuries to Others, (9) Negligence Associated with Alighting from the Bus Resulting in 

Student Injury, (10) Independent Contractors and Negligence, (11) Purchasing Liability 

Insurance to Safeguard School Districts from Costly Negligent Action, (12) Cell Phones and 

Negligence, and (13) Seat Belts and Negligence.
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The preceeding categorization provided the researcher with a means in which to identify 

trends in the data based upon key facts, holdings, court reasonings, and dispositions. The 

aforementioned processes enabled me to compare and contrast data across the categories.  

 

Research Questions 

The following questions served as the foundation for this research study as they guided 

the data collection and analysis:  

1. What issues arise in court cases involving K-12 public transportation and tort liability?  

As a result of reviewing and analyzing the cases selected for this study, a number of 

issues were identified as relevant in understanding the law as it pertains to tort liability and pupil 

transportation services. According to the research of this study, the issues of criminal 

background checks, medical conditions, and drug testing as they pertain to preventing 

employment of bus driver applicants who pose a risk of danger while driving a school bus were 

addressed. Furthermore, issues relating to duty of care owed to students and others, driver 

incompetence, negligence while loading and unloading a bus as well as while riding a school 

bus, operation and use of a bus, established routes and bus stops, discretionary and ministerial 

duties, various calibers of negligence offenses, issues related to students in the bus driver’s 

custody, and forseeability have all been addressed and standardized by court decisions.  

2. What are the outcomes in court cases involving K-12 public transportation and tort 

liability?  

Federal and state courts have interpreted negligence on behalf of school bus drivers based 

upon varying factors such as duty of care owed, driver negligence, and the caliber of negligence 

assigned to each individual case. Case law from federal and state courts indicates that the courts 
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consistenly interpret relevant laws in a manner which suggests that school districts have 

relatively broad discretionary authority as it relates to tort liability and pupil transportation 

services. Preventing negligent behavior of bus drivers was addressed in 11 of the 105 cases 

reviewed commencing with Gibson v. Transportation Commission (1982) and concluding with 

Com., Dept. of Transp., Bureau of Driver Licensing v. Chalfant (1989), respectively. However, 

starting with Middletown v. Campbell (1990), a prevalent shift was indicated from attention that 

focused on preventing negligence by prescreening driver applicants in an attempt to identify 

potential risks to one that deals primarily with the negligent actions of employeed drivers. Of the 

105 cases reviewed, 94 dealt with negligenct actions of bus drivers and the repercussions that 

followed. 

3. What trends have emerged from case law relating to K-12 public transportation and 

tort liability?  

It is apparent from the data presented in this study that more litigation has been addressed 

in recent years than ever before concerning tort liability and pupil transportation services. From 

the Gibson v. Transportation Commission (1982) decision until the Com., Dept. of Transp., 

Bureau of Driver Licensing v. Chalfant (1989), 11 cases were decided that addressed 

preventative measure,s such as criminal background checks, medical conditions, and drug 

testing, that prohibited driver applicants who pose a potential threat to the integrity of the pupil 

transportation system thus exposing it to potential litigation. Of these cases, school boards won 5 

of the 11 cases (45%). In the foregoing type of cases, school districts usually won, unless the 

board violated state statutes or abused its authority by acting arbitrarily or capriciously. 

However, in cases decided after Com., Dept. of Transp., Bureau of Driver Licensing v. Chalfant 

(1989), the court began to show a trend toward more individualized and specific rulings based 



435 

upon elements of negligence and statutory interpretation. In 1991, the courts began to look 

specifically at the specific wording of statutes in determining their rulings. The number of cases 

from this point forward grew exponentially from 11 cases between 1982 and 1989 to 94 cases 

between 1990 and 2010. Of those cases, negligence on behalf of a bus driver’s actions was 

proven 48 out of of 94 times (51%). This shift in the focus of the courts away from preventing 

negligence by utilizing prescreening mechanisms to addressing actual alleged negligence was the 

major trend established in this study. 

Another general trend that was evident in this study was that school districts are finding it 

necessary to draft explcit policy addressing negligence. Moreover, the data indicate that bus 

drivers acting within the general scope of her or his employment generally enjoy sovereign 

immunity. However, those who act negligently expose themselves to liability and a §1983 claim. 

Furthermore, antiquated policies lacking specificity often expose school districts and their 

respective employees to potential loopholes that the court may deem hold them liable for their 

negligent acts. 

4. What legal principles can be discerned when dealing with K-12 public transportation 

and tort liability? 

Prior to engaging in the act of transporting students to and from school via school bus, 

school boards must be cognizant of their authority and their actions must fall within the 

parameters of stated laws. Skillful planning, implementation, and evaluation of every facet of the 

transportation system must be accomplished and monitored in order to ensure student safety. 

Routes and bus stops must be examined frequently to identify any potential threats to the 

integrity and safety of the route. Furtheremore, it is no longer the sole responsibility of the bus 

driver to ensure the safety of the children riding on the bus. Courts have consistently examined 
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the planning phase of establishing routes in order to determine whether knowledge on behalf of 

the superintendent, board, and any other employee affiliated with transportation services were 

aware of potential dangers when designing bus routes. If so, liability may vicariously attach to 

the associated employees. 

Adminstrators must be cognizant of all applicable laws governing the transportation of 

students safely to and from school via buses. Courts have consistently ruled that school districts 

should have explicit policy and make all of the concerned constituents fully aware of these 

policies through training sessions and active monitoring of job performance. Ample 

documentation should be kept to verify conformity to cited policy. Certain deviations from stated 

policy may be minuscule and remedial in nature. However, problematic areas such as negligent 

operation and use of a bus place students in the line of harm, namely injury and perhaps even 

death.  

School administrators have an obligation to ensure that the infrastructure of the pupil 

transportation system is free from any foreseeable harm. Administrators must also understand 

that they too can be held liable for negligent acts of bus drivers if they are aware of potential 

threats to students and fail to adequately address the needs of the students in their care. A mere 

ignorance of the law is not acceptable when it places children in harms way. Bus transportation 

has been noted as one of the safest means of transportation. However, the negligent acts of a 

haphazard employee can pose serious threats to students’ lives and the financial infrastructure of 

a school district.  

Although school bus drivers operate under the auspices of the state as an agent of the 

state, a violation of a student’s constitutional rights often expose an employee to liability for their 

negligent acts under §1983. Furtheremore, it should be noted that bus drivers who disregard the 
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importance of student safety are often held personally liable under §1983. Thus it is imperative 

that bus drivers are fully aware of all of the procedural policies governing pupil transportation 

services and how an inadvertent action may expose themselves and the school district to costly 

litigation. Case law consistently indicated that §1983 claims continue to grow in the area of 

education, namely pupil transportation services. 

In an attempt to protect student welfare and financial integrity of school districts, 

administrators must be fully aware of any negligent action that could possible arise and pose a 

serious issue that can result in injury, and/or death, as well as substantial litigation costs. The 

research in this study provided 31 guidelines and principles for administrators to utilize in the 

area of tort liability and pupil transportation services. The major principles gleaned from the 

study should ultimately serve as the foundation for protecting students from harm while 

preserving the financial integrity of the school district.  

 

Guiding Principles 

The following principles were derived from the analysis of cases within this study. 

Hopefully, these principles will serve as a foundation for providing school district administrators 

with an overarching guide to protect student safety and the financial integrity of school districts.  

1. School boards have the authority to conduct criminal background checks on bus 

drivers in compliance with local statutes (Gibson v. Transportation Commission, 1982; Hill v. 

Gill, 1989).  

2. Licensure of bus drivers may be denied, suspended, or revoked pursuant to code that 

specifically stipulates medical conditions that may pose an inherent danger to students. However, 

employees cannot be dismissed solely based upon an “established medical history” of something 
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like diabetes, heart conditions, or seizures without a proper medical examination (Com., Dept. of 

Transp., Bureau of Traffic Safety v. Johnson, 1984; Com., Dept. of Transp., Bureau of Traffic 

Safety v. Johnson, 1985). 

3. Bus drivers with an established medical history may be permitted to drive school buses 

as long as the identified medical condition is controllable and it currently under control as 

validated by a qualifying physician and does not impose an imminent danger to the occupants of 

the bus. Failure to maintain control of the stated medical condition can result in license 

revocation, suspension, or dismissal of the employee (Com., Dept. of Transp., Bureau of Traffic 

Safety v. Slater, 1983; Giampa v. Com, 1985; In re Stober, 1987; In re Appeal of Stober, 1988).  

4. School boards should know how to draft policy that excludes individuals with certain 

conditions from driving a bus. An example of this was found in Com., Dept. of Transp., Bureau 

of Driver Licensing v. Chalfant (1989) where the court concluded that the Medical Advisory 

Board, in drafting the regulation, did not flatly state that one having a medical history or clinical 

diagnosis of a seizure disorder would be physically incompetent to serve as a school bus driver. 

Rather, the board saw fit to include language that we may include, qualifying language, and 

language which we may not ignore. Furthermore, the court indicated that the Medical Advisory 

Board knew how to draft a regulation absolutely disqualifying those with certain medical 

problems from operating a school bus.  

5. School boards have the authority to drug test prospective school bus drivers and 

current school bus drivers pursuant to local directives, statutes, or regulations or when the 

driver’s behavior warrants probable cause. However, the testing must be conducted by a medical 

professional and in compliance with local laws using a split sample analysis (Jones v. McKenzie, 
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1986; Collins v. Parishville-Hopkinton Cent. School Dist., 1998; Menge v. Reed, 2000; 

Wiggington v. White, 2006). 

6. School boards have the right to drug test employees following an accident that results 

in student injury (Cornette v. Com., 1985). 

7. School districts may not be held liable for injuries that a child sustains while on the 

way to the bus stop, waiting at an assigned bus stop, or an injury suffered prior to boarding the 

bus that results in a medical episode while riding the bus (Hopkins v. Spring Independent School 

Dist., 1986; Dedes v. South Lyon Community Schools, 1993; Smith v. Weber County School 

Dist., 1994; Brock v. Sumter County School Bd., 2000; Francis v. School Board of Palm Beach 

County, 2010).  

8. The “operation and use” of a bus includes the loading and unloading of a bus. During 

this time, the child is in the custody of the driver (Keiser v. Elmer, 1996; Montoya v. Houston 

Independent School Dist., 2005; Turner v. North Panola School District, 2008; Swain v. 

Cleveland Metropolitan School Dist., 2010). 

9. School districts and their respective employees may not be held liable for negligence 

when other motorists fail to heed the warning mechanisms engaged by a school bus driver 

(Fisher v. Southfield Public Schools, 2010). 

10. School boards have the authority to terminate an employee for incompetence. 

However, the consequences for the stated action must be proportionate to the type and number of 

offenses as statutes note (Ivy v. Natchitoches Parish School Bd., 1983; Benson v. Bd of Educ. 

Washingtonville, 1994; Bottari v. Saratoga Springs City School, 2004).  

11. School districts and their respective employees may be held liable for their negligent 

torts. However, the caliber of the negligent act determines whether the act is gross or simple and 
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determines the amount of damages awarded (Gardner v. Biggart, 1992; Speer v. Farm Bureau 

Mutual Insurance Company Inc., 2010).  

12. School boards have the authority to hold bus drivers liable for intentionally and 

negligently operating a school bus (Goss v. District School Bd. of St. Johns County, 1992). 

13. Neither a school district nor its employees can be held liable for claims that exceed 

the applicable statute of limitations (Ranich v. Anderson, 1993; Cotton v. Paschal, 2001; Griffin 

v. Willoughby, 2006). 

14. An injury must be foreseeable by a school district or its respective employees before 

liability attaches (Cooper v. Millwood Independent School Dist. No. 37, 1994; Todd M. v. 

Richard L., 1995; Stacy v. Merrill, 2008). 

15. School districts have the right to contest the amount of damages awarded pursuant to 

local law (Cole v. Warren County R-III. School Dist., 2000; Jackson Public School Dist. v. 

Smith, 2004). 

16. School districts and their employees may be held partially liable for negligence that 

results in injury under the theory of contributory negligence (Frazier v. St. Tammany Parish 

School Bd., 2000). 

17. School boards and their employees cannot be held liable simply because a student is 

in their “custody” at the time an incident occurs. The accident must be foreseeable and a duty of 

care must exist or else negligence cannot exist (Rudd v. Pulaski County Special School Dist., 

2000; Gamble v. Ware County Bd. Of Educ., 2002; Doe v. Baum, 2002; Hinkle v. Shepard 

School Dist. #37, 2004; Simmons Ex Rel. Simmons v. Columbus County, 2005; Elgin 

Independent School Dist. v. RN, 2006; Miloscia v. New York City Board of Education, 2010). 
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18. School districts often enjoy immunity from suit in cases. However, the bus driver 

may be held liable in a §1983 claim (Dieguez v. Monticello Cent. School Dist., 1997; Horton v. 

Briley, 2001).  

19. An employee of a school district enjoys sovereign immunity when their actions are 

deemed discretionary in nature or require the exercise of judgment (E. Michelle Worthington, on 

behalf of a minor child, J.W. v. Elmore County Board of Education, 2005; Los Fresnos Consol., 

ISD v. Southworth, 2005). 

20. A school bus driver who negligently fails to supervise students while riding the bus 

does not constitute negligent operation of a bus (Doe v. Marlington Local School Dist. Bd. of 

Edn., 2009). 

21. A school bus driver who creates an unreasonable risk of harm to a student can be held 

liable for her or his actions (Burkhart v. Dayton Bd. of Edn., 2010). 

22. School districts have the right to terminate employees following allegations of 

misconduct provided that the district provides the employee with her or his due process rights 

(Williams v. Conroe Independent School Dist., 1991). 

23. School districts have the authority to deny bus drivers disability retirement benefits 

if the disabling condition present was not a result of a traumatic injury caused by the school 

district (State ex rel. Schwaben v. School Emp. Retirement Sys., 1996; Pino v. Board of 

Trustees, Public Employees’ Retirement System, 1998; McKinney v. Irving Independent School 

Dist., 2002).  

24. School districts have the authority to terminate bus drivers due to accidents that 

result in property damage and injuries to others if the potential harm is enormous and the 

employee has violated a stated policy (Brigandi v. Board of Educ., Deer, 1986). 
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25. School districts cannot hold bus drivers to higher standards than that of an ordinary 

driver (Appeal of Gardner, 1987; Wood v. Biloxi Public School Dist., 2000).  

26. A school board and its respective employees cannot be held liable for injuries to 

individuals other than students when there is no duty owed to the individual (Dugas v. Fredrick, 

1992; Moshier v. Phoenix Cent. School Dist., 1983). 

27. School boards and bus drivers cannot be held liable when a bus driver is acting as an 

agent of a governmental entity within the scope of her or his employment at the time of the 

accident (Williams v. Independent School Dist. No. 7 of Harrah, 1994; Linhart v. Lawson, 

2001).  

28. A school bus driver can be held liable when they fail to instruct a child to exit the 

bus and walk in front of the bus to reach a point of safety, when the driver sets the bus in 

motion without allowing a student to reach a point of safety, when the driver lets a student off 

at an unassigned bus stop or without an adult present, or when the driver allows a child to alight 

from a bus without warning them of any apparent (foreseeable) dangers associated with the 

stop. School districts can be held vicariously liable when they are aware of potential dangers 

associated with bus stops and fail to rectify the situation or fail to provide bus drivers with 

adequate driving training (Middletown v. Campbell, 1990; Nolan v. Bronson, 1990; Plummer v. 

Dace, 1991; Countryman v. Seymour R-11 School Dist., 1992; Bowers by Bowers v. City of 

Chattanooga, 1993; Goston v. Hutchinson, 1993; Yeager v. Morgan, 1993; Yurkovich v. Rose, 

1993; Chainani by Chainani v. Board of Educ. of City of New York, 1994; Dixon v. Whitfield, 

1995; Pacific Employers Ins. Co v. Michigan Mut. Ins. Co., 1996; Turner v. Cent. Local School 

Dist., 1999; Austin Independent School v. Gutierrez, 2001; Woodall v. Freeman School Dist., 

2006; Eric v. Cajon Valley Union School Dist., 2009).  
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29. A school district or its respective employees cannot be held liable for injuries 

beyond a point of safe departure (Anderson by Anderson v. Shaughnessy, 1995; Brown v. U.S. 

fire Ins. Co, 1996; Cortez v. Weatherford Independent School Dist., 1996; Summers v. 

Cambridge Joint School Dist. 432, 2004).  

 30. An independent contractor providing pupil transportation services for a school 

district is held to the same rigorous safety standards as a transportation system owned and 

operated by a school district. School districts must carefully select reputable companies and 

work in a concerted manner to design bus routes that ensure student safety. Moreover, failure to 

select a contract provider who is properly insured will likely result in vicarious liability claims 

against the board (Lockett v. Bd. of Ed. For School D. 189, 1990; Nitcher by Nitcher v. Hartley, 

1993; Chainani by Chainani v. Board of Educ. of City of New York, 1995; Durham Transp., 

Inc. v. Valero, 1995; Karchere v. Pioneer Transp. Corp., 1995; Norton v. Canadaigua City 

School Dist., 1995; Lebanon Coach Co. v. Carolina Cas. Ins. Co., 1996; Canales v. Finley 

Middle School, 2004; Hunt ex Rel. Gende v. Clarendon, 2004; Kohn v. Laidlaw Transit, Inc., 

2004; Corona v. Suffolk Transp. Service, INC., 2006; Green v. Carlinville Community Unit 

School District No. 1, 2008).  

31. School districts are allowed to purchase insurance to cover claims in excess of the 

amounts set by statute to the extent of policy and this purchase does not affect a district’s 

immunity defenses (Cotton v. Paschall, 2001). 

32. From the beginning of the study in 1990 to its conclusion in 2010, the standard of 

care for district bus drivers, as well as independent contractor drivers, remained relatively 

consistent. Courts concluded that although bus drivers had a duty to provide the “highest degree 

of care” possible for students, bus drivers could not be held liable for accidents that arose where 
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the duty was simply that of what an ordinary (reasonable) person would have done under similar 

circumstances (Appeal of Gardner, 1987; Moshier v. Phoenix Cent. School Dist., 1993; Yeager v. 

Morgan, 1993; Yurkovich v. Rose, 1993; Canales v. Finley Middle School, 2004; Eric v. Cajon 

Valley Union School Dist., 2009; Burkhart v. Dayton Bd. of Edn., 2010).  

33. A school bus driver who acts negligently in the operation and use of a bus and 

violates the constitutional rights of a student expose themselves individually to a §1983 claim as 

indicated in a number of the foregoing cases (Cooper v. Millwood Independent School Dist. No. 

37, 1984; E. Michelle Worthington, on behalf of a minor child, J.W. v. Elmore County Board of 

Education, 2005; Fisher v. Southfield Public Schools, 2010).  

 

Recommendations for Administrators/Implications for Policy 

Speaking as a former assistant principal, I can attest to the fact that a majority of building 

level administrators often overlook issues relating to student busing unless it is one of 

disciplinary nature. However, this research indicated a strong need for a thorough understanding 

of pupil transportation services and the potential problematic areas in which negligence may 

occur thus exposing school districts to litigation. First and foremost, implicit policy is essential to 

protecting the interests of the school district. It is imperative that everyone affiliated with pupil 

transportation services is fully aware of procedural policies regarding pupil transportation. An 

annual review of policy should be conducted by school district personnel and policy should be 

amended to include new laws that may have been passed. A review of policy should be 

conducted by a legal expert and training approaches should include the advice of a legal expert. 

Training should include bus drivers, building level administrators, district administrators, and 

teachers who monitor the loading and unloading of buses on a daily basis.  
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A second facet, which administrators must be cognizant of when dealing with pupil 

transportation services, is bus routes and bus stops. Annual reviews must be conducted in an 

attempt to identify any problematic situations and take necessary action to rectify dangerous 

situations before accidents occur. All too often, school administrators fail to make themselves 

aware of bus routes and stops. Despite their dedication to what is transpiring within the school 

building, school administrators have often been held vicariously liable for negligence when they 

should have known of potentially dangerous situations to students.  

A third issue that district administrators should focus upon is driver training. Driver 

training varies from state to state; however, many procedural policies are similar in nature. For 

example, in Alabama, school bus drivers receive three, 8-hour sessions of training on the 

Alabama School Bus Handbook. However, the training fails to include a thorough legal module 

addressed by a legal expert. An annual recertification is required for drivers to retain their 

licensure. Nevertheless, the recertification training does not include an off-site driving portion, 

which should be required to ensure that drivers apply applicable laws and abide by procedural 

policies governing pupil transportation services. This requirement may identify potentially 

problematic areas that can be rectified before an accident occurs. Also, random drug testing and 

medical examinations should be conducted to ensure that the safest drivers possible are driving 

students to and from school each day.  

A final recommendation for school administrators would be to develop a website on the 

Internet dedicated to pupil transportation services and tort liability. Awareness of potentially 

problematic areas should be addressed in a “quick reference” section for busy school 

administrators. The information on the website should include pertinent laws governing the 

busing of students. Moreover, the site would serve as an up-to-date reference on the issues, 
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trends and outcomes of court cases related to pupil transportation. If all of the preceeding can be 

accomplished, administrators will have the necessary resources at their disposal to ensure that 

pupil transportation remains one of the safest forms of transportation.  

 

Conclusions 

This study focused upon the statutory and case law implications relating to tort liability 

and pupil transportation services as both bus drivers and district administrators seek to safeguard 

the system against the potential costly litigation associated with liability and bus driver 

negligence. School administrators are responsible for fully understanding applicable laws and 

their potential impact upon the school district and its respective employees. The study identified 

10 fact patterns that became evident as the cases were analyzed. Each cluster of cases had unique 

themes that became apparent as the research unfolded. Undoubtedly, school administrators must 

serve as both the educator and the enforcer of the law. Courts generally ruled in favor of the 

school district and their respective employee(s). However, on occasion, the court noted 

deficiencies in a school district’s ability to prove that they adhered to the specific letter of the 

law, thus resulting in expensive litigation wherein the district and its employees were held liable 

for their actions. Moreover, this study indicates that school districts are granted broad 

discretionary power to operate pupil transportation services within the strict interpretation of the 

law. Regarding the research discovered in this study, the number of cases concerning negligence 

seems to continue to flourish. School administrators must act appropriately and within the 

parameters of the law in documenting and disciplining employees for their adverse actions, and 

prescribed consequences must be in alignment with cases with similar circumstances.  
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In assuring that pupil transportation services are staffed with quality employees, measures 

must be taken to screen employees’ actions carefully and on a regular basis. In an effort to defray 

some of the costs of providing such services, some systems have opted to contract services. 

While this can be a cost-saving measure for financially-constrained school districts, it does 

require careful consideration, and, if not handled correctly, can also expose school districts to 

liability. School districts have the authority to provide busing services for its students as long as 

it is in accordance with applicable laws. With the foregoing discussion in mind, administrators 

are obligated to comprehend a vast repertoire of laws applicable to tort liability. It is hoped, 

however, that this study will provide administrators with an opportunity to examine the trends 

and themes that have emerged as a result of this study. Likewise, it is hoped that present and 

future administrators will glean valuable information from this research as they seek, hire, train, 

and employ safe bus drivers for years to come.  

 

Recommendations for Further Study 

Based upon the aforementioned findings and conclusions of this study, the following 

recommendations are made: 

1. Research should be conducted to examine the specific financial impact upon school 

districts that have been held vicariously liable for negligent acts committed by bus drivers. 

2. Research should continue to monitor new developments in statutory law and case law 

as to tort liability and pupil transportation services. 

3. Research should be conducted examining the variances of school district provided 

transportation services versus that of contracting pupil transportation services. 

4. A study should be conducted to determine the tort liability policies in Alabama.  
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5. Research should be conducted to examine the decisions of tort liability and pupil 

transportation issues after Swain v. Cleveland Metropolitan School Dist. (2010) with a focus on 

seat belt and cell phone usage. 

6. Research should be conducted with colleges and universities to determine how they 

prepare administrators-in-training to deal with issues relating to tort liability and pupil 

transportation services.
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